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Lib*  llL  Chap.  ^.    Of  Eftates  upon  Conditiorii     Stft^  (i)  3^5' 


terres  ou  Unetmnts  *fur  c^ndi" 
9ion  f  fint  dji  deux  fiumers^  fciliteti 
"X  on  tis  ont  j^aiifur  c^nditi^n  enfaitj 
^u  fur  condition  tn  iey^  |  ^r.  Sar 
xonditiott  en  fait  eft^ficome  un  btmeper 
yait  endent  enfeoffa  un  aider  en  fee 
^Juuple^  referoanJt  a  iuy  et  afes  hetres 
emnualnuni  certaime  rent  payaUe  a  un 
feaji  ou  a  eUvers  feajls  fer  an^  fur  con- 
^iott  pte  £  k  remt  Jo'a  adereri'^^c. 
que  bien  Itfi  al  feoffor  ttaces  heirts  en 
mefmet  les  tencei  ou  ienements  de  entrer^ 
l^c.  Ou  Ji  tern  foit  alien  d  An  borne 
€nfee  rendant  a  iuy  certaine  rent^  i^c. 
of  s^U  hafpa  que  U  rentfoit  adererj  per 
an  fematguM  apru  afcun  jour  de  p^y^ 
laent  de  ceoy  ou  per  un  mots  apres  afcun 
J^ur  de  payment  de  ceoy  ou  per  **  un 
Jemyi  tSfCt.  que  adanques  bien  Urroit  a  le 
feoffor  H  a  ki  beiras  d^ehSrer^  ^c.  XX 

£a 

*  fur  cofidttkm  noi  in  L.  and  M.  nor  Roh* 
,^  de^eu  in  L.  ^nii  M,  and  Ruh. 

Vtiu  IL 


P  STATES  which  men  have  in 
^^  lands  or  tenements  upon  condi- 
tion are  of  two  forts^  viz.  either  the/ 
have  efiate  upon  condition  in  deed,  or 
upon  condition  in  law,  &c.  Upon 
condition  in  deed  is,  as  if  a  man  b y 
deed  indented  enfeofFes  another  in'  fee 
iimple,  referving  to  him  and  his  heires 
yeareiy  a  certaine  rent  payable  at  one 
feaft  or  divers  feaiU  per  annwOy  on 
condition  that  if  the  rent  be  behind^ 
&c.  that  it  fiiall  bee  lawful]  for  the 
feoffor  and  his  heires  into  the  faine 
lands  or  tenements  to  enter,  &c.  And 
if  it  happen  die  rent  to  be  behind  by 
a  week  after  any  day  of  payment  of  ir, 
or  by  a  moneth  after  arty  day  of  pa;  - 
ment  of  it,  or  by  halfe  a  yeare,  &:c- 
that  then  it  (hall  be  lawful!  to  the  fe- 
oilbr  and  his  heires  to  enter,  &c  \w 
tfaefe  cafes  if  the  rent  be  not  p^li  at 

H  tSc,  not  in  L.  and  M.  nor  ftoJi, 
%  fimfle  not  in  L.  and  M.  nor  R  .b, 

•*  un-^ierry  not  in  L.  ird  M.  j:-»r  Rtl*. 
tl  Fa  added  iu  L.  a..ui  M.  Aiij  x\'j\i 

B 


Of  Eftatcs 


Lib.  3.     Cap.  5, 

En  ceux  cafes  ft  le  rent  nefiit  pale  a 
t'tel  temps  ou  devant  tiel  temps  limit  et 
fpecifie  deins  le  condition  comprtfes  en 
fendenture^  dcnqu£S  poit  le  feoffor  oufes 
heires  entrer  en  tislx  terres  ou  tene^ 
ments^  et  eux  en  fon  primer  eftate  aver 
et  tenerj  et  di  ceo  oujle  le  feoffee  tout 
net.  Et  ejl  oppelle  eftate  fur  condition^ 
fur  ceo  que  lejlate  le  feoffee  eft  defeaft^ 
hU^  ft  le  condition  nefoit  performe^^c* 


*    Se<a.  345. 

fuch  time  or  before  fuch  time  limited 
and  fpccified  within  the  condition 
comprifed  in  the  indenture,  then  may 
the  feofFor  or  his  heires  enter  into  fuch 
lands  or  tenements,  and  them  in  his 
former  eftate  to  have  and  hold,  and  the 
feoiFee  quite  to  oufte  thereof*  And  it 
is  called  an  eftate  upon  condition,  be« 
caufe^  that  the  ftate  of  the  feoffee  i$ 
defeafible,  if  the  condition  bee  not 
performed,  &c. 


(PI  w.  ij.a. 

I.  Roll.  Abr. 
4'0*     a.  Rrp, 

79) 


Clan\jil.  lih  10.  ««    C  ^^  comHtionV    Littleton  having  before  fpoken  of  eftates  ib- 
\\bl\^'^^T  folutc.  now  bcginneth  to  intrcate  cf  eftatcs  upon  condition. 

7,  &c."^*  ^'  '  And  a  condition  annexed  to  the  realtie,  whereof  Littleton  here 
lib.  4.  fol.  213.  fpcakcth  in  the  Icgall  underftanding,  eft  modus,  a  qualitie  annexed 
BiIc.  cap.  36.  sc  by  him  that  haih  eftate,  intereft,  or  right,  to  the  fame,  whereby  aa 
fol.  89.  09.  1 14.  eftate,  &c.  may  either  be  defeated,  or  enlarged,  or  created  upon  an 
2C7  tV'  *^*  incertaine  event.  Cond  lio  dicitur  cum  quid  in  cajum  incertum  qui 
FIcra  lib.'?.  poteft  tender t  ad  ejje  aut  nen  cjfe  confertur. 
cip.  9,  &  lib.  5. 

ca.  5.    ^J^r^.  «<  Sur  cdtidition  en  falt!^  qu^  eft  faSh  that  is,  upon  a  conditioa 

cap.  2.  fed.  15.    cxprefTed  by  the  partic  in  legall  tcrmcs  of  law. 

"  Oufur  ccndition  en  ley^  l^c.*^  qu/e  efi  jur'u^  that  is,  tacite  created 
by  law  without  any  words  ufed  by  the  partie.  Againc,  Littleton 
fubdividctli  condiiions  in  deed  (though  not  in  exprcfle  words)  into 
coBilitions  precedent  (of  which  it  is  faid.  Conditio  adimpkri  debet 
friufinam  Jtquaiur  effeSus)  and  condiiions  fubfcquent.  Againe,  of 
conditions  in  deed  Tome  be  aifirmativc,  and  fome  in  the  negative ; 
and  Tome  in  the  alHrmative,  which  in^^ly  a  negative:  fom.c  make 
the  cllate,  whereunto  they  are  annt-xtid,  voydable  hy  entrie  or  ^20 1  •^•J 
claymc,  and  fome  make  the  eilate  void  ipfiifaHot  withoat  enirie  or 
claimed 

Alfo  of  conditions  in  deed,  fome  bee  annexed  to  the  rent  re- 

fervcd  out  of  the  land,  and  fome  to  collateral!  a£ls,  &c.  fome  be 

Mir. cap.  1.  fca.  fmgle,  fome  in  the  conjundlive,  fome  in  the  disjundivc^  as  ftiall  cvi- 

ij.  &  17.  dently  appeare  in  this  Chapter,  where  the  examples  «f  thefc  divi- 

fions  (hail  be  explained  in  their  proper  place. 

*'  En  ley,  ^f."  Of  condition^  in  law  more  (hall  be  faid  here- 
«fi^r  in  this  Chapter. 

"  Sur  ccnJitton  en  fait  eft,  ficon:e  un  home  per  fait  indent,  55V.'* 
H^^re  Litilettn  puttctli  one  example  of  fixe  fcverall  kinds  of  contlT- 
tions.  That  is,  firft,  of  a  fingle  condition  in  deed.  Secondly,  of 
a  condition  fubfequent  to  the  eftate.  Thirdly,  a  c<.ndiiion  annexed 
to  the  rent,  &c.  Fourthly,  a  condition  that  defcatcth  the  eftate. 
Fifthly,  A  conditicm  that  defeajteth  not  the.  eftate  before  an 
cntric.  And  Jaftly,  a  condition  in  the  aflirmative,  which  implietU 
a  negative,  (as  behind  or  unpaid  implictb  a  negative )t  viz.  not 
paid.     All  which  doe  appeare  by  the  ex-prelic  words  of  Littleton. 

*'  Hend*  aluy  ctriaine'renty  Ifc*^     Jlerc  by  this  (^c)   is  im- 
•    plycd^Jor  life,  u.-iaik,  or  in  lee. 


Lt 


Lib.  p  ^     upon  Condition;  •  Sedl.  3*5, 

,  •*  Ef  0Ji  ce/i  cajtfi  U  rent  ne/oit  pay  a  iiel  iempst  ISc.  idoTiqtas  poet 
U  feoffor  oujes  hiires  entrer^  h^c.**  By  this  Scftion,  and  by  the 
i^c)  therein  contained,  fixe  things  are  to  be  underilood. 

Firft,  Where  oar  aathor  faith,^  /e  rentfoit  arere,  that  though  the  f^]  40.  AIT.  xr. 
rent  be  behind  and  not  paid  [^],  yet  if  the  feoffor  doth  not  demand  20.  H.  6. 30^31. 
the  fame,  &c.  he  ihall  never  re-enter  (1),  becaufe  the  land  is  the  ^'  ^  ^;7  ^ 
principall  debtor;  for  the  rent  iiTaeth  out  of  the  land,  and  in  an  ^o  h  6.  2 
affife  for  the  rent  the  land  ihall  be  put  in  view;  and  if  the  land  be  22!  H.  6'  46. 
cviAed  bv  a  tide  paramount,  the  rent  is  avoy  •  :d,  and  after  facH  Pi  Com.  Kid^: 
<evijdion  the  perfon  of  the  feoffee  (ball  not  be  charged  therewith,  vyciy's  cafe  fo. 
ior  the  perfon  of  the  feoffee  was  only  charged  with  the  rent  in  re-  ^'  ^  ^''*  *;''• 
fpea  of  the  grant  out  of  the  land,  ^,7"^8'^  *  "'^ 

Secondly,  The  demand  mufl  bs  made  upon  the  land,  becaufe  the  (Noy  23.x.lloir: 
land  is  the  debtor,  suid  that  is  th%  place  of  demand  appointed  hf  A^r,  459,469; 
law  (2).  ^^^^'  <«^'  ^^7» 

If  the  king  maketh  a  leafe  for  yeares,  rendring  a  reni  payable  ^^"^  *3) 
at  his  receipt  at  Wefiminfitr,  and  after  the  king  granteth  the  re* 
Ver£on  to  another  and  his  heires,  the  grantee  ihall  demand  the  rent  Lib.  4.  A>1.  72^ 
upon   the  land,    and  not  at  the  king's    receipt  at  WeJ^minficri  Tl-^'^^^^^i'^^^^ 
for  as  the  law  without  exprtfTe  words  doth  appoint  the  leiTee  in  the  ^  ^' 
Jcing's  cafe  to  pay  it  at  the  king's  receipt,  (^  in  cafe  of  a  fubjedt, 
the  law  appoints  the  demand  to  be  on  the  land  (3). 

If  there  be  a  houfe  upon  the  fame,  he  muft  demand  the  rent  at  49.  AT.  $    i^i 
the  honfe.k     And  he  cannot  demand  it  at  the  backe  doore  of  the  ^^i^*  ^i-  3^9* 
•  houfe  but  ai  the  fore  ccone,  becaufe  the  demand  mu»1  tvtt  be  made 

«t  the  moil  notorious  place.     And  it  is  not  matej-ial  whether  any 
peribn  be  tber  or  nO. 

Albeit  the  feoffee  be  in  the  hall  or  other  part  of  tfic  houfe^  yet  .     . 
the  feoffor  ncede  not  £f]  but  conie  to  the  fore  doorej  for  that  is  F^I  Brndloe^eii 
the  place  appointed  by  law,  albeit  the  doore  be  open,  l^h\  %'  ^  ^' 

202.  a.#T     M  I^  ^^^  feoffment  weje  niade  of  a  wood  only,  the  demand  [Ai^l^xl, 
^  matt  bt  made  at  the  gate  of  the  wood,  or  at  fome  high  way  leading  Dyer  329.  ' 
chrougH  the  wood  or  other  moil  notorious  place.     Pl'm^  if  one  place 
be  as  notorious  as  another^  the  feoffor  hath  eledion  to  demand  it  at  (Ante  145.  a;) 
which  hee  will,  and  albeit  the  feoffee  be  in  fome  other  part  of  the 
wood  redie  to  pay  the  rent«  yet  that  ihall  not  availe  him.     Etjsc  de 
fimiiibks. 

Thirdly*  And  if  the  feoffor  demand  it  on  the  ground  at  i  place 
4vhich  is  not  mbft  notorious^  as  at  the  backe  doore  of  a  houfe>  &c: 
and  in  pleading  the  feoffor  alteadge  a  demand  of  the  rent  generally 
at  the  houfe,  the  feoffee  may  traverfe  the  demand,  add  upon  the 
evidence  it  ihall  bee  found  for  him,  for  that  it  was  a  Void  demand. 

Fourthly,  If  the  rent  be  referred  to  be  paid  at  any  place  from  j  •{,  ^  ^^^ 
ihe  land,  yet  it  ts  in  law  a  rent,  and  the  feoSbr*  mnft  demand  it  at  rou^'ieNcfie 
tfie  place  appointed  by  the  parties^  obferving  that  which  hath  beenc  fji.1?3  I'l.  Com.' 
iaid  be/bre  concerning  the  moH  notorious  place.  19- 

l^Mi^Y^  And  all  this  is  to  be  undcrllood  when  the  feoffee  is  ah- 
ient;  for  if  the  feoffee  commeth  to  the  feoffor  at  any  place  upoa  • 

any  part  of  the  ground  at  the  day  of  payment,  and  oiFcr  his  rent, 
iUbcit  they  ^e  not  at  the  moil  notorious  plac^,  nor  at  the  lall  indant^ 

the 

(1)  fScc  Noie  85.]  mfntaryon  thtit  Sf£>ion. 

(1)  For  the  place  oi'  performing  the  con-  (3)  [icc'yoic  ^>.  J 

^ix^a,  fcc  I;itt.  Sc6t.  ^40.  ai:;l  Ois  Co;n« 

B    2 


Lib.  3.    Cap.  5.  Of  Eftates.  Seft.  325. 

the  feoffcr  is  bound  to  receive  it,  or  elfe  he  ihatl  not  cake  any  ad- 
(Poft.  ill.  a.)     vantage  of  any  demand  of  the  rent  for  that  day  (i). 
(7.  Rq).  28.)  Sixily,  Therefore  the  place  of  demand  being  now  known,  it  it 

further  to  be  known  what  time  the  law  hath  appointed  for  the  fame* 
This  partly  appeareth  by  that  which  hath  beene  laft  faid«  For  al- 
beit the  lad  time  of  demand  of  the  rent  is  fuch  a  conlrenient  time 
before  the  funne  fetting  of  the  laft  day  of  payment  as  the  money 
may  be  numbred  and  received,  notwiihftanding,  if  the  tender  be 
made  to  him  that«s  to  receive  it  upon  any  part  of  the  land  at  any 
time  of  the  laft  day  oF  payment,  and  he  refufeth,  the  condition  is 
( 5. Rep.  114.  b.)  faved  for  that  time,  for  by  the  exprefle  refervation  the  money  is  to 

be  paid  on  the  day  indefinitely,  and  convenient  time  before  the 
lalt  inftant,  is  the  ottermoft  time  appointed  by  law,  to  the  intent 
(a.Cro.4S3.5co.)  (2}  that  thin  both  parties  (hovld  meet  together,  the  one  to  de- 
mand and  receive,  and  the  other  to  pay  it,  fo  as  the  one  (hould 
not  prevent  the  other.    But  if  the  parties  meet  upon  any  part  of 
the  land  whatfoever  on  the  fame  day,  the  tender  (hall  fave  the  con- 
dition for  ever  for  that  time, 
t'b.  5.  fol.  114.       And  if  tlie  refervation  of  the  rent  be  (as  here  Littleton  puttcth 
Wadena  cafe.        the  cafe)  at  ccrtaine  feafl?,  with  condition  that  if  it  happen  the 
PI.  Com.  Hill,      pg^j  jQ  jjrt  behind  by  the  fpace  of  a  weeke  after  any  day  of  pay- 
167/172^  *  ^*  *^  ment,  &c.  in  this  cafe  the  feoffor  nccdeth  not  demand  it  on  the 
to.  H.  6  30, 31.  ^^^^  day,  but  the  uttermoil  time  for  the  demand  is  a  convenient 
6.  H.  7. 3.  time  (as  hath  becne  faid)  before  the  lail  day  of  the  weeke^  unlelTe 

before  that  the  fejifcc  meet  the  feoffor  upon  the  land  and  tender 
the  rent  as  is  aforefaid.  (3) 
Mich.  40.  9c ^1.  If  a  rent  be  granted  payable  at  a  certaine  day,  and  if  it  be  be- 
ElbE.interSuni/  hinde  and  demanded  that  the  ^rant€:e  (hall  didreine  for  it,  in  tbi» 
i!h^'^'*V  «  *'^^^  ''^®  grantee  need  not  demand  it  at  the  day  ;  but  if  he  demand 
Maunics  cafe       ''  ^^  ^^^  ^^^^  ^^^^^  ^*  ^^^^  diftrcyne  for  it,  for  the  grantee  hath 

eledtion  in  this  cafe  to  demand  it  when  he  will  to  inablc  him  to 
diAreine. 

••H.  7.  7.  b.  "  Et  eux  en  Jen  primer  eft  ate  avir^  ^f.?'     Regularly  it  is  true 

that  he  that  entreth  for  a  condition  broken  (hall  be  feifed  in  his 
firil  eftate,  or  of  that  eftate  which  hce  had  at  the  time  of  the  eUate 
made  upon  condition,  but  yet  this  fayleth  in  many  cafes. 
4H.6.2.  lib.  8.        I.  In  refpedl  of  impo(ribi1ity.    As  if  a  man  feifed  of  lands  in 
r..43, 44.  ^i^c  figjjj  of  his  wife,  maketh  a  feoffment  in  fee  by  deed  indented, 

v^h;rt.ngham's  ^^^^  condition  that  the  fccffee  diould  demife  the  land  to  the  feof- 
5.  K.  7. 6.  a.  ^^^  ^^^  ^^3  li^^>  ^^'  ^^^  hu(band  dieth,  the  condition  is  broken,  in 
(Poa.  297.  b.)      this  cafe  the  heire  of  the  hufband  (hall  enter  for  the  condition  bro* 

ken,  but  it  is  impoiTible  for  him  to  have  the  cilate  that  the  feoffor 
had  at  the  time  of  the  condition  made:  for  therein  he  had  but  an 
eflate  in  the  right  of  his  wife,  which  by  the  coverture  was  diffolvcd. 
And  therefore  when  the  heire  hath  entrcd  for  the  condition  bro- 
ken, and  defeated  the  feoSxncnt,  his  eflate  doth  vaniih,  and  pre- 
sently the  ftate  is  veiled  in  thel^ife. 

2.  In  refped  of  neceflity.  If  Ce/fy  que  ufe  after  the  ftatute  of 
R.  3.  and  before  the  ftatute  of  27.  H,  8.  had  made  a  feoffment  i» 
/ee  upon  condition,  and  after  had  entrcd  for  the  condition  broken  ; 

(1)  f'or  th*  difforence  of  the  demand  to  cafe  of  an   entry  to  diftrain;    fee    before 

ht  made  in  ca  e  of  a  ir-ciiTry  to  avoid  aa  144^  a. 
«ft-\te,  or  the  Jo'lu^v.rc  of  a   fum   n(i7mm         (s)  [Sec  Note  ?7.] 
ftf'im\  aad  oi  the  ticiriantl  to  be  maae  iu         (3)  [i>«:  Note  %%.\ 


Lib.  3.  upon  Condition.  Sed;^  335» 

in  this  cafe  he  had  but  an  ufe  when  the  feofFment  was  made,  but 
now  he  Ihall  be  feifed  of  the  whole  (lace  of  the  land.  So  that  as  m 
the  former  cafe,  the  anceftor  had  fomewhat  at  the  making  of  the 
condition,  and  the  heire  (hall  have  nothing  when  he  hath  entred  for 
the  condition  broken*  fo  in  this  cafe  the  feoffor  had  no  eftate  or  in« 
terell  in  the  land  at  the  time  of  the  condition  made,  but  a  bare  ufe ; 
yet  after  his  entrie  for  the  condition  broken  he  (hall  be  feifed  of  the 
whole  flate  in  the  land,  and  that  alfo  for  nece(iitie»  for  by  the 
feoffment  in  fee  of  Cejij  que  ufe,  the  whole  eftate  and  right  was  de- 
▼effed  out  of  the  feoffees.  And  therfore  of  ittceflitie  the  feoffor 
muft  gaine  the  whole  eftate  by  his  entrie  for  the  condition  broken. 

Tenant  in  fpeciall  taile  hath  iffue,  and  his  wife  dieth,  tenant  in 
taile  maketh  a  feoffment  in  fee  upon  condition,  the  ilTue  dieth, 
the  condition  is  broken,  the  feoffor  re-enters,  he  (ball  have  but  an 
efbte  for  life,  as  tenant  in  taile  apres  poffibility  of  iffue  extindl  by  (8«Rep.43,44.) 
the  re-entry,  and  yet  he  had  an  eftate  taile  at  the  dme  of  the 
feoffement,  and  that  alfo  for  neceffity. 

3.  In  fome  cafes  the  feoffor  by  hb  re-entry  (hall  be  in  his  former  (Ante  zoj.  a») 
eftate,  but  not  in  refpefl  of  fome  collateral!  qualities.  As  if  tenant  ^  ^ 
[202*  b.1  '^y  homage  anceftrelt  maketh  a  feoffement  in  fee  upon  condition, 
and  entreth  upon  the  condition  broken,  it  (hall  never  be  holden  by 
homage  anceftrell  againe.  And  fo  it  is  if  a  co'pihold  efcheate  and 
the  lord  make  a  feoffement  in  fee  upon  condition,  and  entreth  for 
the  condition  broken.  And  the  reafon  in  both  tbefe  caf^s  is,  for 
that  the  cuftoroe  or  prefcription  for  the  time  is  interrupted. 

(i)  Lord  and  tenaitt  by  fealty  and  rent,  the  lord  is  in  feiftn  of  '5- Aff  xs. 
his  rent,  the  lord  granteth  his  feignbry  to  another  and  to  his  hcires  ^^'  ^*^'  ^  **'J3 
upon  condition,  the  tenant  attorn(^th  and  payeth  his  rent  to  the 
grantee,  the  condition  is  broken,  the  lord  diftreineth  for  his  r^nt, 
and  refcous  is  made,  he  (halhbe  in  his  former  eftate,  and  yet  the 
former  feidn  (hall  not  enable  him  to  have  an  aftife  without  a  new  » 

feifin. 

\i  tenant  in  taile  make  a  feoffment  in  fee  upon  condition,  and  ^*  H*  7*  7* 
dtech,  ;he  iffue  in  taile  within  age  doth  enter  for  the  condition  bro- 
ken, he  ihall  be  firft  in  as  tenant  in  fee  fimple  as  heire  to  his  f.^» 
ther,  and  confequently  and  inftantly  he  (hall  be  remitted.  But  if 
the  heire  be  of  full  age,  he  ftial  not  be  remitted,  becauie  he  might  (Poft.  350.  b.) 
have  had  his  firmedon .  againft  the  feoffee,  and  the  entrie  for  the 
condition  is  his  owne  adt ;  but  more  (hall  be  faid  hereof  in  his  pro- 
per place  in  the  Chapter  o^  Remitter*  ' 

If  a  man  make  a  feoffment  in  fee  oH BlackeJcre  and  White  Jen  2.  H.  6.  4.  • 
upon  condition,  &c.  and  for  breach  thereof  that  he  (hall  enter  into  ('*  ^^^^*  Ahr* 
Blaeke  Acre,  this  is  good,  **^') 

If  tenant  for  life  make  a  feoffment  in  fee  upon  condition,  and  en-  ^-.  Afr.  47. 
treth  for  the  condition  broken,  he  (ball  be  tenant  for  life  againe,  but   13.  E.  4  4! 
.  fubje^  to  a  forfeiture,  for  the  ftate  is  reduced,  but  the  forfeiture  is  2.  H.  5.  7.  b. 
not  purged.  (2)  '  39.Afr.  1^. 

16.  A(r:47.      (i.RqII.  Abr.856.      Poft.  251.  a.) 
(l)  [Sec  Note  Sj.]       (i)  [Sec  Note  90.] 


*  J  Scd* 


Lib.  3.     Cap.  5. 


Of  U&AtC$ 


Sea,  326,  327c 


Seft.  326, 


J7*  If  rruffme  le  manner  eft  ft  terres 
fint  dones  en  le  taiUy  on  lejfes  a 
e  de  vie  ou^des  ansy  fur  f  condi^ 


terme 

'    '  c   • 

turi^  err. 


f  K  tile  fame  manner  it  is  if  lands  be 
given  in  tailc,  or  let  for  terme  of 
life  or  of  yeares,  upon  conciition)  &c. 


*'  Sur  condition,  C^r."     This  implycth  the  feyerall  kindes  of 
tondiuons  in  deed  before  fpedficd* 


Seft.  337. 


TLf  £S  toufeojfmeni  eft  fait  de  cer^ 

■^'^  taine    Urres   refervant  certain 

rent  J  %  ^c,  fur  tiel  condition^  que  file 

n  nt  foit  aderercy  §  que  lien  lirroit  al 

feoffor  et  \  fes  heires  d*entrer^  **  et  la 

terre  teaer  tanque  ils  foient  fafisjies  ou 

fajes  de  le  rent  aderere^  &c,  en  ceji 

tafefi  le  rent  foit  adenre^  et  le  feoffor  ou 

fes  heires  enter^  le  feoffee  n'^Jt  pas  ex- 

elude  de  ced  tout  4-  net^  mss  le  feoffor 

jivera  ct  tiendra  la  terrcy  et  prendra  ent 

les  profits^  tanque  ++  il  foit  fatisfie  de 

le  rent  aderere^  et  quant  il  eft  fatisfie^ 

djnque  poit  le  feoffee  Jf  re-entrer  en 

mejme  la  tcrrcy  et  ceo  tener  ||  ||  come  il 

tenolt  adevant.    Car  en  tiel  cas  lefeof 

for  aver  a  §§  la  terre  forfque  en  maner 

come  pur  un  dijlresy  tanque  **  il  foit 

fatisfie  de  le  renty  &c.  coment  f  f  que  il. 

prendre  les  profits  en  le  meane  temps^  %% 

afon  ufe  demefncy  ^c* 


"D  U  T  where  a  feoffincnt  is  m^e 
of  certaine  lands  referving  a  cer- 
taine  rent,  &c.  upon  fuch  condition^ 
that  if  the  rent  be  behind,  that  it  (hall 
be  lawful!  for  the  feoffor  and  his  heires 
to  enter,  and  to  hold  the  land  untiU 
he  be  fatisfied  or  payed  the  rent  be- 
hinde,  &c«  in  this  cafe  if  the  rent  be 
behind,  and  the  feoffor  or  his  heires 
enter,  the  feoffee  is  not  altogether  ex- 
cluded from  this,  but  the  feoffor  (hall 
have  and  hold  d)c  Und,  and  thereof 
take  the  profits,  until  he  be  fatisfied 
o^  the  rent  bchinde  j  and  when  he  is 
fatisfied,  then  may  the  feoffee  re-enter 
into  the  fame  land,  and  hold  it  as  he 
held  it  before*     For  in  this  cafe  the 
feoifor  (hal  have  the  land  but  in  maneir 
as  for  a  diftreffe,  until  he  be  fatisfied 
of  the  rent,  &c.  though  he  take  the 
profits  in  the  mean^  time  to  his  ovvne 
ufc,  &c. 


V»a«  Seft.  332. 

19  E.cic.  bjrre 

^Zo.    19.  R.  2. 

done  rctit  lo. ' 

V\  Com.  5^4* 

[/>]  ao.  ii.  3.  tit*  co7cnan^  3, 

*  a  tcrjne  ad Ja!  In  t*  and  M.  and  Roh. 

t  tiel  added  in  L.  and  M.  and  Roh» 

\  iSc,  not  in  L.  and  M.  ' 

§  i/a.Mcd  inL.  and  M. 

\  a  addtd  in  L.  and  M. 

•*  en  la  terre  tenus  de  eux  m  L.  and  M. 


t 


"    T^  T  la  terre  tener  tanque  ils  foyent  fatisfies  ou  paies  de  le  rent 

-*-'  adererc,  Wf."     hy  this  it  is  implyed,  that  if  fuch  a  feoffs 

ment  be  made,  referving  {b)  (for  example)  8  xnark<»  rent  at  the 

fcaft 


Jt  re  eiftrer — entre  in  L«and  M.  and  RoH. 
til  come — content  in  L.  and  M.  and  Rob. 
\  §  avera  lei  terre-'^eo  a^er  in  L.  and  M. 
and  Roh. 

**  que  added  in  L.  and  M.  and  Koh. 
•f-f  que  not  in  L.  and  M.  nor  Roh. 
XX  a  fin  ufe  demefne  not  in  L.  and  M« 
» nor  Roh. 


de  added  in  L.  and  M.  and  Roh. 
\.\  que  added  in  L.  and  M.  aiKl  Roh. 


Lib.  3*  upon  Condition.  .  SccS.  327. 

leaft  of  Ea/lir»  with  fuch  a. condition  as  is  afore  faid,  the  feoffor  at 
the  feaft  day  demands  the  rent,  the  feoffee  paieth  unto  him  6 
narkes  parcell  of  the  rent*  the  feoffor  entreth  into  the  lands  and 
taketh  the  profits  towards  fatisfadlion.    Afterwards  the  feoffee  doth  .. 
jteoder  the  two  markes  refidpe  of  Jthe  rent  to  the  feoffor  upon  the 
r203«  d.j  land,  who  refufeth  it.    It  hath  beene adjudged  that  the  feoffee  upbn    • 
the  refuial  may  enter  into  the  land;  (i)  for  when  the  feoffor  is 
iatisfied  either  by  perception  of  the  profits  or  by  payment  or  ten- 
tier  and  refofall,  or  partly  by  the  one  and  partly  by  the  other,  the 
feoffee  may  re-enter  into  tfa^r  land.     And  this  is  within  the  words  (Aotrtment  In 
of  LiitUton,  viz.  (uMtillhe  ht/atisfied,)     Aad.  albeit  the  feoffor  had  cafedepbligation 
accepted  part  of  his  rent*  yet  he  may.  enter  for  the  condition  ^^  ^^^^  ^ur  con* 
broken,  and  retaine  the  land  untill  he  be  fatisficd  of  the  whole.  ^*^-  ^^oc- P^*- 
All  which  Is  worthy  of  qbfervation.  io9-i 

**  Et  en  tie!  cafe  le  feoffor  avtra  la  terri  fwrfque  eh  manner  come  un 
etiftreJH,  taaque  il/oit/atisfa  de  la  reni,  He.**     By  this  it  appeareth  '^sid!  213.  ^3. 
that  the  feoffor  by  his  re-entry  gaineth  no  eftate  of  freehold  (2),  344.  Plow;  524. 
but  an  interefl  by  the  agreement  of  the  parties  to  take  the  pro-  ^•) 
^fits  in  nature  of  a  diftfeife.     And'  theretpre  if  a  man  maketh  a 
leafe  for  life  with  a  refervation  of  a  rent  and  (uch  a  condition,  if  he 
enter  [upon]  the  condition  broken  and  take  the  profits  of  the 
land  quou/que,  l3c,  he  (hall  not  have  an  a€lion  of  debt  for  the  rent 
urere,  for  that  the  freehold  of  the  leffee  doth  continue/ and  there- 
fore the  booke  [c]  that  feemeih  to  the  contrary  is  falfe  printed,  tO  *»E»  3- fo*  7- 
and  the  true  cafe  was  of  a  leafe  for  yeares,  as  it  appeareth  after- 
•    warc^s  in  the  fame  page  of  the  leafe^ . 

But  herein  alfo  a  diverficy  worthy  the  obfervation  is  implyed, 
ttiz.  If  a  man  make  a  leafe  for  yeares  refcrving  a  rent  with  a  con- 
dition that  if  tiie  rent  be  behind,  that  the  lefl'or  (hall  re-enter  and 
take  the  profits  untill  thereof  he  be  fatisficd,  there  the  profits 
ihall  be  accounted  as  parcel!  of  the  fatisfadion,  and  during  the  time 
that  he  fo  taketh  the  profits  he  fhall  not  have  an  action  of  debt  for  30.  E.  3*  7. 
the  rent  for  the  fatisfaftion  whereof  he  taketh  the  profits.     But  if  ^id.  fcmbJable. 
the  condition  be  that  he  (hall  take  the  profits  untill  the  feoffor  be  !Z' g  ,*  J) 
fatisfied  or  paid  of  the  rent,  without  faying  (thereof)  or  to  the  - ,[  /^n.  pj,  \^^ 
like  effedl,  there  the  profits  (hall  be  accounted  no  part  of  the  fa-  Vid.  le  ftatuie  * 
tisfadion  but  to  hailcn  the  [leflbr]  to  payit,  and  as  Littleton  Yitrh  de  Mcrtori  ca,  6. 
faith,  that  untill  he  be  faiisfied  he  (haU  take  the  profits  in  the  «nd  obrrrve  thcic 
«eanetimetohisowneufe(3).  .  '  ,       ';^;t,ri'i^.^ 

doplicem  valorem,  &c.     £t  c«  7.  without  this  werd  (Inde)      (See  anu  %%,  ^.} 

(O  [Sec  Note  91.]  (3)  [Sec  Note  93.J 

(i)  [Sec  ^3otc  91.] 


8  4  Sea, 


I^ibt  3.     Cap,  5. 


Of  Eftatet 


Sed.  328^  329* 


Sc€t.  328. 

TTEAfy  divits  farolx  (enter  \\      ALSO,  divers   words    (amongft 
J.       .      *     r..  ^ A...  J.    -Tx  0(ijg|rs)  there  be,  which  by  vcr- 


auters)  yJmU  queuxter  vertue  de 
eux  Tfufmes  font  eftates  Jur  condition  i 
un  efiU  farolV^  fub  conditione :  fi^ 
ewu  A.  enfeofa  B.  de  certaim  terrej 
habendum  et  tenendum  eidem  B.  ct 
hsrredibus  fuis,  fub  *  conditione, 
qu5d  id^m  B>  et  haeredes  fui  folvant 
feu  folvi  iaciant  prsefat*  A.  et  haeredi- 
bus  fuis  annuatim  talem  redditum, 
&c.  En  cefl  cafe  Jam  afcun  pluis  dire 
U  feoffee  adejlatefur  condition^ 


tue  of  themfelves  make  eftates  upon 
condition  i  one  is  the  word  {fuh  con-^ 
die.)  as  if  A.  infeoSe  B.  of  certatne 
land,  to  have  andtohoUtatbefidd  B^ 
and  his  heices,  upon  condition,  that  the 
iaid  Bf  and  his  hetrcs  do  pay  or  caufe 
to  be  paid  to  the  afore&id  A.  and  hi$ 
heires  vearely^  fuch  a  rent,  &c.  In 
this  cale  without  any  more  faying  the 
feoffee  hath  an  eftate  upon  condi- 
tion. 


Sub  Coo<- 
(iitione^ 


HE R £  in  this  and  the  sext  two  Sedlions  Littleton  doth  pot 
four  examples  of  words  that  make  condiiions  in  deed :  and 
^?  I- H[^8  I  ^^^M  comdithne.  This  is  the  moft  expreiTe  and  proper  conditioa 
13.  H/4.     '^   ^^  deed,  and  therefore  our  anchor  beginneth  with  it. 

fnter  Cong  57.        29.  AflT.  7.        53.  A(C  ix.  ,    4p.  AiL  ;i3. 
lib.  4.  CA.  9.     Brit.  c«p.  36.  U  ubi  fupra* 


Bra^on  ubi  Inpnu    Fjeta 


yid.  srft.325. 


'*  Talem  redditumfUcV    This  {^c)  implieth  any  other  rentr20^«b,l 
or  fum  in  groiTe,  or  any  collaterall  condition  whatfoever,  either  to  **       ^        ^ 
be  performed  by  the  feoffee  (whereof  our  author  here  putteth  his 
cafe)  or  by  the  feoffor*  and  extendeth  to  all  kinds  of  conditbns  ia 
(leedy  before  fpccified, 


Seft.  329. 


AV  X\%  ft  les  \  parols  fueront 
tieixy  Provifo  femper,  quod  pra- 
i'i&'  B.  iblvat  feu  folvi  faciat  przfato 
A.  talem  rcdditum,  &c.  ou  fueront  ti» 
eixy  Ita  quod  praedift'  B.  folvat  feu 
folvi  faciat  pnefato  A  talem  reddi- 
tum,  &c.  en  ceux  cafes  fauns  pluis  dire, 
le  feoffee  ^  n^adefiateforfquefurcondi-^ 
ti'on  ;  iffnt  que  s'il  ne  performaji  le 
condition,  le  feoffor  etfes  heires  pojent 
$ntrer^  £^r. 


A  L  S  O,  if  the  words  were  fuch^ 
Provided  alwaies,  that  the  afore- 
faid  B.  do  pay  or  caufe  to  be  paid  to 
the  aforelaid  A.  fuch  a  rent,  &c.  or 
thefe.  So  that  the  iaid  £•  do  pay  or 
caufe  to  be  paid  to  tlie  faid  A.  fuch  z, 
rent,  &c.  in  thefe  cafes  without  more 
faying,  the  feoffee  hath  but  an  eftate 
upon  condition ;  fo  as  if  he  doth  not 
performe  the  condition,  the  feoffor 
and  his  heires  may  enter,  &c. 

««  PROFISO 


/(f  J  added  in  L.  and  M.  and  Roll. 
^^  fub  ccndiiicnc'^de  (ondid^  in  L.  and 
M.  and  Koli, 


*  ipd  added  in  L.  and  M.  and  Koh. 
t  paroU-^^ondiclons  in  L.  and  M* 
Roh. 

||  fCed-^ad  in  L.  and  M. 


«M 


Lib.  3. 


upon  Condition. 


Scft.  330. 


<f 


PR O riS O  fimptr,  quod  B.  'filvat,  i^cJ'  Pwvifo. 

Oor  author  pntteth  his  cafe  where  a  proviji  commeth  alone,  f f^*  *«  ^ 


i20.Dier 

And  fo  it  ia  if  a  man  by  indenture  letceth  lands  for  yeares>  pro-  H' h.  8.  fbil  14I 

▼ided  alwuesy  and  it  is  covenanted  and  aereed  between  the  faid  j^i    i3*H/4*^ 

par^s,  that  the  leilee  fhould  not  alien,  and  it  was  adjudged  that  EotreConf.  57. 

•this  was  a  condition  by  force  of  the  /r^-vj/i,  and  a  covenant  by  Seignior  Crom- 

force  of  the  other  words  ( 1 ) .  T"'"  *=•^^"^*• 

laf]ge.       35.  H.  8.  tit  condition.      6^  lib.  8«  89.  Frances  cafe*       (2.  Rep.  70.  b^) 

^  This  word  frovifo  (hall  be  alfo  taken  as  a  limitatioia  or  qualifier 
tion,  as  hereafter  in  his  proper  place  ihall  be  faid.     And  fometime 
it  ihal  amount  to  a  covenant.    All  which  .do  appeare  by  the  au-  ['^]27-H.8.i5^ 
thorities  in  the  marg^  nt  •*  **^* .    ^. 

For  the  (^r.)  in  this  Se£don  explanation  is  made  in  the  Seflion  p j^^^  iib.^4^* 
next  before.  ca.  9.  Braaw 

ubi  fupra.    Button  4ibi  fupra.- 

^  Oh  fmeront  iUIt,  Ita  qu6d."    This  is  the  third  condition  in  (Dyer  13.  b) 
deed*  whereof  our  author  maketh  mention. 


St&.  33  a. 


TTEMy  outers  parols  font  en  un 
fait  queux  caufont  Us  tenements 
ejire  conditionals.  Sicomefur  tielfeof-- 
ment  pn  rent  eft  referve  al feoffor^  i^c* 
et  puisfoit  Tnitte  en  lefait  *  ce/l  paro/^ 
Quod  ii  contingat  redditum  praedic- 
tum  a  retro  fore  in  parte  vel  in  toto  t> 
quod  tunc  bene  licebit  a  k  feoffor  et  a 

fes  heires  d^entrery  <Sfc,  ceo  eft  un  fait 

Jur  condition^ 


ALSO,  there  bee  other  i^nords  in 
"^  a  dcede  which  caufe  the  tddc- 
-ments  to  be  conditional!.  As  4f  upoa 
fuch  FeofFment  a  rent  be  refcrved  t© 
the  feoffor,  &c.  and  afterward  this 
word  is  put  into  the  deed,  'I  nat  if  it 
happen  the  aforefaid  rent  to  be  be* 
hind  in  part  or  in  alt,  that  then  it 
fhall  be  lawful  for  the  feoffor  and  hi^ 
heires  to  enter,  &c.  this  is  a  deed  up« 
on  condition. 


•*  jS)  ^O  D  /  contingat,  iScV  (Ant.  146  b  ^  * 

,*?^^This  is  the  fourth  condition  in  deed  fct  downe  by  our  6.E.2.  Entric 

author.  Cong.65.8.E.2* 

Afl*.  320. 
adjudged.         Qjiod  fi  contingat  Pafch.  37.  Eliz.  Rot.  154.  inter  Sayer  et  Hmcb  in  Com.  Banco. 

**  D*entrtr,  i^cJ*   Hereby  it  is  evident,  that  feme  words  of  them- 
felves  do  make  a  condition,  and  fome  other  (whereof  our  authour 
[{0^.  a.  J   here  and  in  the  next  Se&ion  *  putteth  an  example)  do  not  of  them-  •  V«(l.Seft.33t; 
ielves  make  a  condition  without  a  conclufion  and  claufe  of  re- 
entrie :  and  manie  times  fftj  makes  a  condition,  and  ibmetimes  a  3-  H.  6.  7.     Si 
lijiiution,  as  hereafter  ihaU  be  faid  in  this  Chapter.  ?*^V**;.*'  ^'^ 

'^  Bra£t.li.  4.•- 

fo.  213.  b.      (5.  Rep.  9.) 

•     fjuje  pot  eft  donaiioni  modus,  conditio  ^fi^e  caufa.    •  Sciio  quod  (utj   *  4-  Mar.  Dyer 
modus  eft  (ft)  conditio  (quia)  catifti.  13  •  "• 

Conditio  is  explained  before.    Modus  is  at  this  day  properly  taken  Brad,  ubi  fupri^. 
lor  a  modification,  limitation,'  or  qualification,  for  the  wliich  alfo 
^e  law  hath  appointed  apt  words ;  and  becaufe  Listletot^  fpeaketh 

of 


{1}  ^SeeNote;^.] 


•  ceft parol  not  in  L.  and  M.  nor  in  Roh. 
f  ^c,  added  in  L.  and  M«  and  in  Roh. 


Lib.  3.     Cap.  5.  Of  Eftates  Seft.  jjO* 

of  this  alfo  in  the  end  of  this  Chapter^  1  will  refcrvc  tfns  matter  t<r 
kit  proper  place,  where  the  reader  (hall  perceive  excellent  matter 
-ef  learning  toothing  this  point. 

Cau/ay  the  caufe  or  confideration  of  the  grant.     And  hereii» 
there  is  a  diveriitie  betweene  a  gift  of  lands,  and  a  gift  of  an  an- 
nuiiie  or  fuch  like.     For  example,  if  a  man  grant  an  annuitie  pro 
J^^^  Una  acta  terr/e,  in  this  cafe  this  word  /r?  fliewcth  the  caufe  of  the 

t Hob.  41'  tl.  E^^**'  ^^^  therefore  atnountexh  to  a  condition  ;  for  if  the  acre  of 
ra  Rei>.  41.  Hind  be  evifte d  by  an  elder  title*  the  annuiuc  Hull  ceafe,  for  ce/-' 
Plo.  141.  a.         /antt  can/a  cejfat  effe^ms. 

7  R*p»9'  ^  And  10  if  an  annuitie  be  granted  pro  decimhy  He.  if  the  grantee' 
iuit!  144.  jL  ^  unjoftly  difturbed  of  the  tithes  the  annuitie  cealeth.  And  fo  it 
6.  R^p.  50.  a.  u  if  an  annuitie  be  granted  fnf  covfiiio,  and  the  grantee  refufe  to 
roft'.  237.  aO  give  counfell,  the  aanoitie  ceafeth.  So  if  an  annuitie  be  granted 
9;E.4. 10.         ^uod fraftaret  confiliumt  thb  makes  tl\e  grant  conditional!. 

3-  Ej3-Annu. JO.      ^^^  jf  j  p^  amfilio  impenfo^  l^c.  make  a  feofFement.  or  a  leafe  for 

ft.  E.  4  »'  b.  ^^^^*  ®^  *°  *^*'^»  ^^  P^  ^^  ^^^  ternt,  b'V.  albeit  he  denieth  coun* 
t.  H.  6  ij.  *  fell,  or  that  the  acre  be  evided,  yet  A.  (hall  not  re-enter,  for  int 
5,£.  2.  tic.  this  cafe  there  ought  to  be  legal)  words  of  condition  or  qualiHca- 

-An.  44.  iton,  for  the  cade  or  confideration  (hall  not  avoyd  the  date  of  the 

*'*E    ^  a'       feoffee )  and  the  reafon  of  this  divcrfirie  is,  for  that  the  ftate  of  the 
y.o  242.     *     '  ^^^^  **  executed,  and  tlie  annuitie  executorie. 
£1.  £.  4«49«     ^2.  E.  4.  2$.     35.  H.  6.  2.     io.£.  3.^44      5.  £.»h   9.  E.  4.  20.      i5«E.4.5.^ 

rict.li  s.ca.34.       And  yet  fometime  in  cafe  oi  ]and»  or  tenements  (caufa)  (lull 

'io  aJ  ''  make  a  ;.ondition.     As  if  a  woman  give  lands  to  a  man  and  hi* 

'   ^'        .  heirej,  cait/d  mairimoMti  pralcaai^  in  tnit>  cifc  if  (hee  either  marrie 

the  man,  or  the  man  refufe  to  marrie  her,  (he  (hall  have  the  land 

r*]  5.  E.  2.  cui    againe  to  her  and  to  her  hcires,     \e\  But  of  the  other  fide,  if  a 

in  vita  14.  tit.        „        •        I      J  J         V    "*  I     •  -  •         •■  . 

Condition  Br  8*^'^  ^^^^  *^  ^  woman  and  to  her  heircs,  faaju  matnmomt  prre* 

S-  H.  4. 1.  locuti,  though  he  marrre  her,  or  the  woman  refulc,  \\t  (hall  not  have 

the  lands  againe,  for  it  (lands  not  with  the  modeflic  of  womefiin 

this  kind,  to  a(ke  advice  of  learned  counfell,  as  the  man  may  and 

♦  12:  E.  1. 1.      ought :  •  and  the  rather,  for  that  in  the  cafe  of  the  woman  fhee 

[!ks  mZ^  *      may  averre  the  caufe,  (for  the  reafon  afore(aid)  although  it  be  not 

F.  N.  B.205  L.  contained  in  the  deed,  yea  though  the  feoffemcnt  be  made. without 

Vid.Sea.365.     deed. 

Ad  facicndca         If  a  man  maketh  a  feoffement  in  fee,  ad  faciendum^  or  faciendo, 

Intcmione,  &c.    q^  g^  intentione,  or  ad  eJeSum,  or  ad  proprjitum,  that  the  *  feoffee 

t/h/a-  22.  ^*^^  ^^^  ^^  "°^  ^^  ^^^^  ^^  ^^'  '^'^^^  ^^  ^ti^  words  make  ;he  (late 
31.  H.  8.  til  ^^  ^^  l^^d  conditionall,  for  in  judgement  of  Jaw  they  are  no  words 
Condition  19.Br.  of  condition;  and  fo  it  was  refolved,  Hil,  18.  £//«.  in  Com,  Banco, 
?'•  ^^  »4*'  in  the  cafe  of  a  common  perfon;  but  in  the  cafe  of  the  king  the 
ffi  ,  ^^'  ^^^^  o*"  ^^^  Jjke  words  doe  create  a  condition,  and  fo  it  is  in  the  cafe 
Doa7&Stud.  ^^^  ^^^^1  0^*  common  perfon,  wliich  cafe  1  myfelfe  heard  and  ob- 
(i.  2.  ca.  34.  *     fervcd. 

♦7.  H.  8.  18.  a-  32I  E.  3.  BrcT.  291.  (i.  Roll.  Abr.  407,  408,  409,  410.  Moore  57. 
a.  Leo.  33.       3.  Rep.  64.  a.       10.  Re|>.  42.  a.) 

Bat  for  the  avoyding  of  a  leafe  for  yeares,  fuch  prectff  words 

of  condition  are  not  fo  dridly  required  as  in  cafe  of  freehold  and 

f/}7.  E,  6.        inheritance^   [/]  For  if  a  man  by  deed  make  a  leafe  of  a  manor 

8  y^*8  ^?^  yeares,  in  which  there  is  a  claufe  (and  the  faid  leffee  (hall  con - 
Oier27.a.  fub  ti**a2iily  dwell  upon  the  capitall  ineffuage  of  the  faid  manor,  upon 
^na  forlifac-  P^^ine  of  forfeiture  of  the  faid  tcrme)  thefe  words  amount  to  a 
turz.                condition. 

And 


Lib.  3. 


Upod  Gpndition. 


Sea.  331. 


And  To  it  is  if  fuch  a  claufe  be  in  fuch  a  Icafc,  J^^  ncn  liahit, 
to  the  Icflec,  itare,  <vetuiert,  vel  ccnctdere  ftatum»  it  fub  ptxna  firis- 
fa^urittthUs  amounts  to  make  the  leafefbr  yeares  detcaitble,  and 
fo  was  it  adjudged  in  the  court  of  common  pleas*  [j-]  in  queene 
Elizabeth's  time ;  and  the  reafon  of  the  court  was,  that  a  leafc  for 
yeares  was  but  a  con  trad,  which  may  begin  by  word,  and  by  word 
may  be  diffolved. 


Quodnonliceblt* 

3.  E.  6. 
Oy.  65,66. 

4.  Mar.  13S. 
"  Hill.  40. 

Uz.  Rot.  i6*». 
inter  Browne 
snd  A  yer. 
Vid.4»l.  Conu 


^l 


14>.  Br.  and  BeOone'i  caTw 


[204.  b.] 


Sea.  33 1 


Jif^  S  il  eft  diverfitj  perenter  ceft 

parol  (ii  contingat,  &c.)  et  us 

parols  procheine  avantdits.     Car  aux 

fardx  (fi  contingat,  &c.)  nt  'Oalent 

ritns  a  tiel  condition^  fimn  que  il  ad 

ceux  parolx  fubfequents^  ^ue  bien  lift 

al  feoffor  et  a  fes  heires  ^'entrer,  ^c. 

Mes  en  les  cajei  avantdttsj  il  ne  be* 

Joigne  per  la  hy  de  tmtter  tiel  claufe^ 

(fcilicet)  que  le  fevfftr  et  fes  hejres 

poyent  entrer^  t^c.  pur  ceo  que  ils  poyent 

faire  ceo  perfwrce  pies  parols  avantditSy 

pur  ceo  qju  ils   impreignont  *  a  eux 

niefmxs  enley  vn  condition^  fcilicet,  qut 

le  feoffor  etfes  heircS  poyent  entT^r^  CJ*r. 

Uncore  il  eji  communement  ufe  en  touts 

^iels  cafes  avantdits  de  mttier  f  les 

daufes  en  les  faits^  fcilicet,  f  le  rent 

foit  aderere^  l^c^  que  bien  lirroit  a  le 

feoffor  eta  fes  heires  dtentrer^  ^c.  Et 

ceo  eft  biinfaity  a  eel  intent^  pur  decla^ 

rer  et  expreffer  a  les  lays  gents^  que  ne 

.font  apprijes  {,/«  la  Ay,  ^  de  le  manner 

.'et  le  condition  de  Ufeoffenunf^  i^c.  Si^ 

come  homefeifie  de  terre  §  lejfa  meftne  la 

Urre  a  un  auter  per  fatt  indent  pur 

ferme  des  ans^  rendant  a  luy  certain 

renty  il  eft  ufe  de  mitter  en  lefaity  que 

Ji  le  rent  foit  arere  aljour  de  payment j 

tiu  per  unfemaigne  ouper  un  msis^  tff. 

que  adonque  bien  lirroit  al  leffor  a  £f 

freyner^  (*^c.  **  uncore  le  leffor  poit  dtf 

treiner  de  common  droit  pur  le  rent 

arercy 

^  a-^en  in  L.  an4  M.  and  Roh. 

f  Us  tieU  in  L.  and  M.  and  Roh. 

j  en  la-—de  in  L.  and  M.  <//  la  in  Roh. 

\  di  la  manmr^-^le  matere  in  {«.  ^s^\ 


D  U  T  there  is  a  diverfitie  between 
this  vfori  ft  contingat^  Wr.  and  thfl 
words  next  aforefaid,  &c.  For  thefe 
words,  Ji  contingaty  &c,  are  nought 
worth  to  fuch  a  condition,  unleffe  it 
hath  thefe  words  following:,  That  it 
(hall  be  lawfull  for  the  feoftor  and  his 
heires  to  enter^  &c.  But  in  the  cafes 
aforefaid,  it  is  not  neceflarie  by  the  law 
to  put  fuch  c\2LvS'2yfciUcety  that  the  fe- 
offor and  his  heires  may  enter,  &c« 
becaufe  they  may  doe  this  by  force  of 
the  words  aforefaid,  for  that  they  con* 
taine  in  themfelves  a  conAtxotiyfciHeet^ 
that  the  feoffor  and  his  heires, ma^  en- 
ter, &c.  Yet  it  is  commonly  uied  \i\ 
all  fuch  cafes,  aforefaid  to  put  the 
claufes  in  the  deeds,  fcilicetj  if  the  rent 
be  behind,  ice*  that  it  (hall  be  lawfuil 
♦to  the  feoffor  and  bis  heires  to  enter, 
&c>.  And  this  is. well  dons,  for  this 
intent,  to  declare  and  exprefTc  to  the 
common  people,  who  are  not  learned 
in  tho  law,  of  the  manner  and  con- 
dition of  the  feofFement,  &c.  As  if  a 
man  feifed  of  land  lettcth  the  fame 
land  to  another  by  dcede  indented  foi: 
terme  of  yeares,  rendering  to  him  a 
ccrtaine  rent,  it  is  ufed  to  be  put  into 
the  deed,  that  if  the  rent  be  behind  at 
the  day  of  payment,  or  by  the  fpace 
of  a  weeice  or  a  moneth,  &c«  that  then 
it  (hall  be  lawfull  to  the  lefTor  to  dif- 

treinci^ 

M.  and  Roh. 

§  come  de  franhtenement  added  in  L.  an;\ 
M.  and  Koh. 

*f  £/  added  in  L.  and  M,  and  Rjh. 


Lib.  3.  Cap.  5. 

"mrircj  l^c.  coment  fue  tuh  parols  ne 
unquefuiront  mifis  in  Ufalt^  ^c. 


Of  Eftatcs 


•4 


Scd.  332« 

treine,  &c.  ytt  the  leflbr  may  dif- 
trcyne  of  common  right  for  the  rent 
behind,  &c.  though  fuch  words  were 
not  put  into  the  deed^  &c. 

IIz  ne  hefiignt  per  la  ley  de  mitter  fiel  cletufe»  Wr,"  ^<r  /&^/*  \20t»2i  T 
iatiottis  cauja  tollenelse  inferuntur^  cemmunem  legem  non  ladunt*  Et  ex*  ^  t^  *  *^ 
frej/ro  eorum  qtue  taciti  infunU  nihil  operatur, 

**  Fer  urn  rnqyi,  lie*'  Here  albeit  thjc  clanfe  of  diArefle  bee  ad* 
itfed*  that  if  the  rent  be  behind  by  the  fpace  of  a  weeke  or  a  moneth, 
that  the  leflbr  aiay  diftraine,  yet  he  may  dillraine  within  the  weeke 
or  monetby  becauie  a  diftrefleis  incident  of  common  right  to  zvtry 
rent  fervice*  And  the  words  be  in  the  affirmative,  and  therefore 
cannot  reftraine  that  which  is  incident  of  common  right. 

The  other  {lie.)  in  this  Seflion  upon  that  which  hath  beene  iaid 
•re  evident. 


Se6t*  332. 


TTEM^  if  a  feoffment  be  made 
upon  fuch  condition,  that  if  the  fe- 
oflbr  pay  to  the  feoffee  at  a  certain 
day^  &c.  40  pounds  of  money,  that 
then  the  feoffor  may  re-enter,  &c.  in 
this  cafe  the  feoffee  is  called  tenant  in 
-morgage,.  which  is  as  much  to  fay  in 
French  as  mortgage,  and  in  Latine 
moriuum  vadium  ( 1  )•  And  it  feemeth 
that  the  caufe  why  it  is  called  mort- 
gage is,  for  that  it  is  doubtful  whe- 
ther the  feoffor  will  pay  at  the  day  li- 
mited fuch  fumme  or  not:  and  if  he 
doth  not  pay,  then  the  land  which  is 
put  in  pledge  upon  condition  for  the 
payment  of  the  money,  is  taken  from 
him  for  ever,  and  fo  dead  to  him  upon 
condition,  &c.  And  if  he  doth  pay 
the  money,  then  the  pledge  is  dead  as 
to  the  tenant]^  &c. 

\c\  Glfuvil.  lib.  «  Mortgage**  is  derived  [r ]  of  two  French  words,  viz.  mart. 
10.  cap.  6)$.  5c  jjjjj  jj  ffiortusmj  and  gage,  that  is  'vadium,  or  pignus.  And  it  is  cal- 
uf»  '^*  ^*'**  *      ^^^  *°  Latme  purtutm  ^vadium,  or  morgagium.    Now  it  is  called  here 

mortgage  or  mortuum  <vadium,  both  for  the  reafon  here  exprelTed  by 
Litneten,  as  alfo  to  diftinguifli  it  from  that  which  is  called  *vivu/n 
*uadikm,  Fi'vum  autem  dicitur  ^vadium,  quia  mmquam  moritur  ex  alt* 
qua  parte  quod  ex/uis  proventubus  acquiratur*     As  if  a  man  borrow 

a  hundred 


JTEM,Ji*  feoffhunt  foit  fait  f 
■^  fur  tiel  condition^  que  fi  U  feoffor 
faya  al  feoffee  a  certaine  jour^  &c.  40 
/r«  d*argenty  que  adonque  le  feoffor  foit 
re-entrery  lie*  en  ceo  cat  le  feoffee  eji 
appell  tenant  en  morgage^  que  eji  au^- 
font  a  dire  en  Francois  conte  mortgagCy 
et  en  Latin  mortuum  vadium.  Et  il 
femble  que  le  caufe  pur  que  il  ejl  appelle 
mortga^Cy  e/iy  pur  ceo  que  il  efteyt  en 
awerouft  fi  le  feoffor  %  voyt  payer  al 
Jour  limitte  tiel  fumme  ou  non:  et  s*il 
ne  pay  a  pa  Sy  donque  le  terre  que  il  mit» 
ter  en  gage  fur  condition  de  payment  de 
le  money ^  eft  ale  de  luy  a  touts  jours ^  et 
ijffint  mort  ||  a  Ivtyfur  conditiony  lie,  Et 
s*itpaya  le  motley^  donques  efl  le  gage 
mort  q^ant  a  le  tenanty  kid. 


*  iifiun  added  in  Roh.  but  not  in  L. 
and  M. 

t  a  afcutt  heme  added  in  Roh.  but  not  4n 
L.  and  M. 

X  vyt^poet,  in  L.  and  M.  and  Roh,  ■ 


II  a  luy  fur  cenMon,  Ifc.  -  Ef  s'il  paja  !& 
money  dent  eji  le  gage  mort,  not  in  I^  and  M* 
nor  Roh. 

(i)  [Set  Note  96,] 


lib. 


upon  Condition. 


Sea.  333,  334- 


a  hundred  pounds  of  another,  and  maketh  an  eilate  of  lands  unto 

him,  antill  he  hath  received  the  faid  famine  of  the  ilTaes  and  the 

proits  of  the  land»  fo  as  in  this  cafe  neither  naoney  nor  land  dieth* 

4>r  is  loft,  (whereof  Litdetcn  hath  fpoken  [^]  before  in  this  Chap-  [^J  Vid.  Scft. 

ter)  and  xher^fore  it  is  called  vivum  vaJiiua*  ^7' 


J205.  b.] 


5aa.  333. 


TTE  M^Jkvmt  home  poii  faWe  fe^ff* 
^  ment  en  fte  en  mortgage^  *  ijjint 
home  poit/atre  done  en  taile  en  mort^ 
gagCy  it  "un  leas  pur  terme  de  vie^  ou 
pur  terme  de%  dns  en  mortgage,  \  Et 
touts  ttels  tenants  /ontjippels  tenants  en 
Mortgage^  fohnque  Us  ejlates  que  Us  ont 
Jin  la  terre^  l^c. 


ALSO,  as  a  man  may  make  a  fe-* 
ofFment  in  fee  in  morgage,  lb  x 
man  may  make  a  gift  in  tayle  in  mor- 
gage,  and  a  leafe  for  terme  of  life,  or 
for  terme  of  ycares  in  morgage.  Arid 
all  fuch  tenants  are  called  tenants  in 
morgage,  according  to  the  eftatet 
which  they  have  in  the  land,  &c« 


This  Sedlion  upon  that  which  haih  beene  faid  needeth  no  further 
explication. 


Sea.  334. 


ITE  M^  fi  feoffnunt  foii  fait  en 
mortgage  fur  condition^  que  leftof^ ' 
for  payers  tielfumme  a  tUljour^  l^c, 
xoMe  tfi  X  enter  eux  per  lour  fait  endfnt 
accorde  et  limitj  comerU  que  le  feoffor 
moru^  devant  le  jour  de  payment^  ISr. 
wicorefi  le  heire  J  le  feoffor  pay  a  mefi/ie 
ie  fumme  §  de  money  a  mefine  lejour  a  le 
feoffee^  ou  tender  a  luy  les  deniers^  et  le 
Jeoffa  ceo  refufade  receiver^  donquepcit 
r heire  entrer  en  le  terre\  et  utuore  le 
£onditUn  eji^  que  fi  le  feoffmr  paycra 
tielfumme  a  t'uljour^ iffe,  nicnt feafqnt 
mention  en  le  condition  d^afcun  payment 
d'ejlrefait  per  fan  heire^  mes  pur  ceo 
que  le  heire  ad  intereffe  de  drolt\n  le 
£ondition^  ^c*  et  rentent  fuk  forfque 
que  les  deniers  ferront  paies  a  I  jour  af- 
feffey  l^c.  et  le  feoffee  rCadpluii  dam* 
mage^fi  il  foit  pay  per  theire^  que  s^il 
fuit  pay  per  le  fier^  iffc,  et  pur  c^fl 
jcaufe^Jile  heire  pay  a  les  deniers^  ou  ten^ 

dera 

•  ijfiat  hwu  p^t  faire  done  en  laiie  en 
meortgn^e^  not  tn  h,  and  M.  nor  Roh. 
f  Jj  Jiut  ix)  L.  and  M.  nor  i^ofau 


A  L  S  O,  if  a  feoffment  be  xoaAt, 
in  morgage  upon  condition,  that 
the  feoffor  ihall  pay  (Iich  a  fumme  at 
fuch  a  day,  &c..  as  is  betweene  them 
by  their  deed  indented  agreed  and  ii« 
mtted,  although  the  feoftbr  dyeth  be- 
fore the  day  of  payment,  &c.  yet  if 
the  heire  of  the  feoftbr  pay  the  fame 
fumme  of  money  at  the  fame  day  to 
the   feoffee,    or   tender  to  him  the 
money,  and  the  feoffce  refufe  to  re- 
ceive it,  then  may  the  heire  eater  ialK> 
the  land;  and  yet  the  condition  is, 
ihat  if  the  feoffor  fhall  pay  fuch  a 
fumme  at  fuch  a  day,  &c.  not  making 
mention  in  the  condition  of  any  pay- 
ment to  bee  made  by  his  heire,  but 
for  that  the  heire  hath  interefl  oi  right 
in  the  condition,  &c.  and  the  intent 
viras  but  that  the  mony  (hould  bee 
payed  at  the  day  afljlTcd,  &c.  and  the 
feoffi;e  hath  no/nore  Icffe,  if  it  be  paid 

bj 

,  J  enter — ferenter,  L.  and  M.  and  Roh. 
I)  ds  ndded  iaL    ami  M,  and  Roh. 
\  lUmoiuj  not  in  L,  and  JU.  noiKoh. 
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Sea.  334. 


Jera  les  denlers  a  U  jour  affifi^^  ^c.  it 
l^auUr  ceo  rejufa^  il  poet  entrer^  Wr. 
Aiits  fi  un  ejir anger  defa  tejte  iemefne^ 
que  n*ad  afcun  intereffty  ^e.  ^oiie  <^- 
der  les  ♦  evantdits  deniers  alfeoffn  a 
h  jour  affijfey  le  feoffee  tCeJi  -fpas  tenus 
de  ceo  receiver* 


by  the  heir,  then  if  it  were  paid  by  the 
father,  &c.  therefore  if  the  hcire  pay 
the  inone}',  or  tender  the  money  at  the 
day- limited,  &c.  and  the  other  refufe 
it,  he  may  enter,  &c.  But  if  a  ftranger 
of  his  ovn\  head^  who  hath  not  any 
intereft,  &c«  will  tender  the  aforefaid 


money  to  the  feoffee  at  the  day  appointed^  the  feoSee  is  not  bound  to  ro 
ceive  it. 


37*  H.  8.  19.  b. 
Lib.  S.  fol.  o  r* 
Frances*  cafe. 
(i«RoU.4a6.} 

(Toft.  210.  b.) 


Ifi  VU.  Sea. 
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**  Q  US  is  feoffor  patera  m  tieljof^^  \ic^^^    Albeit  conditions  bee 

<^^^not  favoured,  yet  they  are  cot  alwayes  uken  literaUy,  bui 
in  this  cafe  the  law  enableth.the  heire  th4i  was  not  named  to  per* 
forme  the  condition  Tor  foure  caufes.  (iV 

Firfty  Becaufe  there  is  a  day  limited.  To  as  the  heire  commeth 
within  the  time  limited  by  the  condition,  for  otkcr\i(ife  he  could  not 
doe  it,  as  fhsill  be  faid  hereafter  in  this  Chapter* 

Secondly,  For  that  the  condition  defcends  unto  the  heire,  and 
therefore  the  law  that  giveth  him  an  intereft  in  the  condition^  giveth 
him  an  abilitte  to  performe  it. 

Thirdly,  For  that  the  feoffee  doih  receive  no  dammage^pr  pre- 
judice therby  (all  thefe  reafons  are  exprefly  to  be  colledcd  out  of 
the  words  of  LiitUicn),     And  thefe  things  being  obferved, 

FounKIy,  The  intent  and  true  meaning  of  the  condition  fhall  be 
performed.  And  where  it  is  here  faid,  that  the  heire  may  tender  r  £l  '% 
aljour  ajfeffe^  Wr.  herein  is  implyed,  that  the  executors  or  adminif-  [200*  a, J 
trators  of  the  morgageor,  or  in  default  of  them  the  ordinary  may 
alio  tender,  as  (hall  oe  faid"[/*]  hereafter  in  this  Chapter.  But 
what  if  (he  condiuon  had  beene,  if  the  morgageor  or  his  iieires  did 
pay,  &c.  and  hee  dyed  before  the  day  without  heire,  /b  as  the  con- 
dition became  impoffible,  here  it  is  to  be  obferved,  that  where  the 
condition  hecommethimpoffible  to  be  per^rmed  by  the  a£iof  God, 
as  by  death,  &c.  the  ilate  of  the  feoifee  (hall  not  be  avoyded,  as 
(hall  bee  faid  hereafter  in  this  Chapter.  And  therefore  the  ]a««  here 
inabletii  the  heire  (of  whom  no  mention  was  made  in  the  condition) 
to  performe  the  condition*  left  the  inheritance  ftrould  belod,  where* 
in  divers  diverfities  arc  worthy  of  oblervation.  ( 1 ) 

Firfl,  betweene  a  condition  annexed  to  a  (late  in  lands  or  tene- 
ments upon  a  feufi^mentf  gift  in  taile,  &c.  and  a  condition  of  an  ob-* 
ligation,  recogni^nce,  or  fuch  like.  [^]  For  if  a  condition  an* 
nexed  to  lands  bee  poffible  at  the  making  of  the  condition,  and  be- 
come impoilible  by  the  a£l  of  God,  yet  the  Aate  of  the  feoffee,  &c« 
ihall  not  bee  avoyded.  As  if  a  man  maketh  a  feoffment  in  fee 
upon  condition,  that  the  feoffor  fhall  within  one  yeare  goe  to  the 
cicie  of  Paris  about-the  affaires  of  the  feoffee,  and  p^efently  after  the 
feoffor  dyeth,  fo  as  it  is  impoifible  by  the  ad  of  God  that  the  cod^ 
dition  (hould  be  performed,  yet  the  edate  of  the  fecifce  is  become 
abfolute ;  for  though  the  condition  be  (ubfeqacnt  to  ihe  ilatc,  yet 
^hcre  is  a  precedency  before  the  re-entry,  viz.  the  performance  of 
the  condiiicu.  And  if  the  land  iliould  by  conllruiVion  of  law  be 
tikcn  from  tlic  fco/fte,  this  fhould  woric  a  dam  mage  tp  the  feoffee, 
f  (..r  Jiat  the  condicion  is  not  performed  which  was  made  fur  his  be* 

nefic. 

•  cvarJi^i's  nr,t  in  L.  an('  M.  bm  in  Rob.  (1 )  [8er  Nate  97,] 

^  ji,j  ji.iii;  JL.  uua  iV*.  I,^;:t  i.i  Kwli.  <r  -toC   a  1 


[g]  PL  Com. 
436.  Wrotbe*! 

24.  H.  7.  3. 
15.  H.  7.  J. 
14  £.  4.  3. 
li,  H.  6.  2,  3. 


L5b.  3.  upon  Condition.  Seft.  33^ 

:tie6ti  And  it  appeareth  by  LittUton^^  that  It  mull  not  be  to  the  daiat^ 
snage  of  the  feoffee ;  and  fo  ic  is  if  the  feoffor  (hall  appeare  in  fach 
41  court  the  next  tearme,  and  before  the  day  the  feoffor  dycth,  the  ef- 
tatc  of  the  feoffee  is  abfolute.     [Z»]  But  if  a  man  be  boand  by  re-   m  15.  r.^.  if, 
cognizance  or  bbnd  with  condition  that  he  (hall  appeare  the  next  31.H.  6. 
tearme  in  fuch  a  court,  and  before  the  dav  the  conufee  or  obligor  *>arre  60. 
dycth,  the  recognizance  or  obligation  is  (aved;  and  the  rcafon  of  '*' p'  ^V^' 
-the  diverfitie  is,  bccaufe  the  ftate  of  the  land  is  executed  and  fettled  ?)ycr*iib,*c.  aa. 
in  the  feoffee,  and  cannot  be  redeemed  back  againe  but  by  matter  Lavghter's  caib 
fubfeqaent,  viz.  the  performance  of  the  condition.    But  the  bond  or  38.  H.  6.  %, 
recognizance  is  a  thing  in  a&ion,  and  executory,  whereof  no  ad- 
vantage can  be  taken  untill  there  be  a  default  in  the  obligor;  aud  Fleta  lib.  4.  opu 
therefore  in  all  cafes  where  a  condition  of  a  bond,  recognizance,  &c«  9-  &  Br  la  jn  Si; 
is  po(iible  at  the  time  of  the  making  of  the  condition,  and  before  the  l^t'o°  <'bi  • 
fame  can  be  performed,  the  condition  becomes  impo(ribIe  by  the  ad    ^^'*' 
of  God,  or  of  the  law,  or  of  the  obligee,  &c.  there  the  Obligation, 
&c.  is  faired.     But  if  the  condition  of  a  bond,  &c.  be  impoffible  at 
the  time  of  the  making  of  the  condition,  the  obligation,  &c,  it 
fingle.     And  fo  it  is  in  cafe  of*  a  feoffment  in  fee  with  a  condition 
«.      x   t   -I   fubfcquent  that  is  impoirible,  the  (late  of  the  feoffee  is  abfolute;  but 
j[200,  D.J   if  the  condition  prtccJcnt  be  iinpoflible,  no  (lUce  or  intereil  (hall  , 

grow  thereupon.  And  to  iUuflrate  thefe  by  examples  y^u  (hall  un-  ('- 1^®  *2^ 
Scrfland.  If  a  man  be  bound  in  an  obligation,  &c.  with  condition  '*  ^^''  ^^ 
that  if  the  obligor  doe  p^oe  from  the  church  of  St.  Peter  in  ^'ftfi?-  Joi.  864.) 
minjicr  to  the  church  of  St.  Feter  in  Rume  withia  three  hours,  that  14.  h.  8.  28. 
then  the  obligation  (hall  be  voyd.  I'he  condicion  is  voyde  and  im-  10  H.  7.  xxp 
poflible,  and  the  obligation  (land^th  good.  4-  H.  7.  4* 

o.  II*  4*  '  • 
aS.  H  S.  25.  lib.  5.  fo.  22.      J-;iu:;htcr'8cafe.  &  75.  39  H.  3.  5.       17.  H.  6.      Ojliijot.  i|, 

5.  EI.  Oicr  22a. 

And  foit  is  if  a  fsoffTcnt  be  made  upon  condlrion  that  the  feof- 
;fee  (hall  goeas  is  aforeiaid,  the  ftate  of  the  feoiT^^e  is  ablblutc,  and 
jthe  condition  impnll^blc  and  voyd:-. 

•if  a  man  malvc  a  lealc  for  life  upon  condition  that  if  the  le(ree  *  ^J-  Com-  FuU 
goe  to  Rome^  as  is  arcrefj.!.!,  that  then  he  fnall  have  a  fee,  the  con-  •^"*"  *^^j^»  *7^-  , 
xfition  precedent  isimpOilible  and  voyde,  and  iherfcre  no  fee  Ample  \[%^  ^Vai.  1*1*7. 
.can  grow  to  the  leflle,  b.  2«8J 

If  a  man  make  a  feoffment  in  fee  upon  conJiii'^n  that  the  feof-  35-  W*  ^-  f'C. 
■fee  (hall  re-enfeofte  him  before  f'lh.h  a  d,:^s,  and  Before  the  t\'x)'.  the  l>'»«Te  262. 
feoffor  dKFeife  iBe  feofFtie  and  hold  him  out  by  force  .untill  the  day   37-  "^'^^^  •**"* 
ht  pad,  the  (late  of  the  feoiFee  is  abfoiutc,  for*'  the  (eitFor  is  the  9.  E!;2.'Dyer26:. 
fcaufe  wherefore  the  condition  cannot  be  performed,  and  therefore  2».  u.  8.  30. 

•lha!l  never  take  advantage  for  ncn-performance  thereof.  [/']  *'  And  fo  (2th  Rf-p.  83.  a. 
"  -         -  -----        Hob.  24.) 

4- 
42. 


all  cafes.  jo.«.  7.  iS, 

But  it  is  commonly  hold'^n  \k\  that  if  the  condition  of  a  bond,  [^{virBraa   ^ 

Ac,  be  againd  law,  that  the  borjd  itfelfe  is  voyd.  Britton    Flcti  ' 

But  herein  the  law  dillingaifiirlh  betvteen  a  condition  againft  law  ubl  fupra. 

/or  the  doing  of  any  ad  ci;at  is  mahm  in  fsy  and  a  condition  againft  Biadion  lib.  3. 

law  (that  concerntth  not  any'thing  that  is  malum  inje)  but  there-  fo^- >oO' 

/ore  i-i  a2:ain(l  law,  bccaufe  it  is  either  repuijnant  to  ihs  ftatc,  or  S'  t?*?"  ?*  l. 

jig4inlc  lome  maxime  or  rule  in  law.     And  tnerofcre  the  common  a.  £.4.  2.  s  ^  x^ 

.opinion  is  to  bee  underllocd  pf  conditions  againlt  law  for  the  do-  4.  H.  7.  4.  b. 

ing  ol  iomc  ad  iliat  is  ^t^/hXb  in/c^  aud  jet  therein  alfo  the  law  dif-  10.  H.  7.  22. 

.lin^uiiheth.  H«^i-^-2.^. 


Lib.  3,    Cap.  5. 


Of  Eflates 


Sea.  334. 


4s«  £•  3*6-«3*    tiikguiflieth.    Ai  if  a  nUn  be  bound  upoft  condition  that  he  ihall 

s.  H.  4.  9.         (1,  Veiu  109.) 

But  if  a  man  make  a  feoffment  upon  condition  that  the  feoffee 
ihall  kill  /.  )^.  the  cftate  is  abfolute,  and  the  condition  voyd. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  he  ihaU 
not  alien,  this  condition  is  repugnant  and  agatnfl  lawr,  and  the  ffate 
of  the  feoffee  is  abfolute  (whereof  more  (hall  bee  faid  in  his  proper, 
place).  But  if  the  feoffbe  be  bound  in  a  bond,  that  the  feoffee  or 
hit  heires  ihalt  not  alien,  this  is  good,  for  he  may  notivithftanding, 
alien  if  he  will  forfeit  his  bond  that  he  himfelfe  hath  made. 

So  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition  that 
the  feoffjee  fliall  not  take  the  profits  of  the  land,  this  condition  it 
repugnant  and  a^ainft  law,  and  the  ftate  is  abfolute. 

But  a  bond  with  a  condition  that  the  feoffee  ihall  not  take  the 
profits  is  eood.  If  a  man  be  bound  with  a  condition  to  enfeoffe 
his  wife,  the  condidon  is  voide  and  againff  law,  becaufe  it  is  again  ft 
the  maxime  in  law,  and  yet  the  bond  is  good ;  but  if  he  be  bound 
to  pay  his  wifie  money,  that  is  ^ood.  £t  Re  de  Jimiliims,  whereof 
there  bee  plentifuU  authorities  m  our  bookes  (1). 


(PI.  Coin. 
Bro«nujig*ft 
cafe  133.) 

(Poff.  Seft.  3(a 
lo.  Rep.  38. 
Hob.  17a 
z.  RolUAbffr 

fu  n«  o«  43*  "* ' 
21.  H.  6.  33. 
31.  H.  7*  II. 
21.  H.  7.  30* 
10.  £.4.  8* 
(Moore  8 10. 
Poft.  M5.> 
PI.  Com.  In 
Browning** 
cafe  1 33*  a* 
»7.  H.  8. 

Vi4e  Seft.  345. 
(S.Re^II4.] 


•'  Tender  Its  denien  al  jour  affefe,  IJcV    Note,  hereby  is  im- 
plyed,  that  albeit  a  convenient  time  before  fun  fet  be  the  laft 
time  given  to  the  feoffor  to  tender,  yet  if  he  tender  it  to  the  per-   . 
fon  of  the  morgagee  at  any  time  of  the  day  of  payment,  and  hce 
refufeth  it,  the  condition  b  faved  for  tha(  time. 

i 

**  II poet  enter,  Cffa*'     And  fo  may  his  heire  after  hu  death. 

■ 

"  Mes  Ji  ejtranger  de  fa  tefle  demefne,  fue  n'ad  afcun  intere^,  ^r# 
<iw/7/  tender  tes  a«vantdits  denier s  al  feoffee  al  jour  aJUJJfe,  le  feoffee  n*efi^ 
pas  teuus  de  ceo  receiver,**  Nota,  by  this  period  and  the  (^c.)  it 
IS  implyed,  that  if  the  morgager  dye,  his  heire  within  aee  >of  14 
yeares  (the  land  being  holden  in  focage),  the  next  of  Icinne  to 
whom  the  land  cannot  defccnd  being  his  gardian  in  focage  may 
tender  in  the  name  of  the  heir,  becaufe  he  hath  an  intereft  as  gardiah 
in,  focage.  Alfo  if  the  heire  be  within  age  of  a  i  yeares,  and  the  land 
is  holden  by  knights  fervice,  the  lord  of  whom  the  land  is  holden 
may  make  the  tender  of  his  intcreff  which  hee  ihall  have  when  the 
condition  is  performed,  for  thefe  in  reijpe^  of  their  intereil  are  not 
accounted  eftrangers. 

But  if  the  heire  be  an  ideot,  of  what  age  foever,  any  man  may 
make  the  tender  for  him  in  refped  of  his  abfolute  difability,  and 
the  law  in  this  cafe  is  grounded  upon  charity,  and  fo  in  like  cales. 

«'  Le  feoffee  n'eff  pas  tenus  de  ceo  receiver**     And  note  that  Lit' 
tleton  faith,  that  hee  is  not  bound  to  receive  it  at  a  Granger's  hand. 
But  if  any  (Iranger  in  the  name  of  the  morgageor  or  his  heire  ^207.  cl«j 
(without  his  conient  or  privity)  tender  the  money,  and  the  mor- 


TideSed.4or« 
Bill.  a8.  £ns. 
»n  Banco  Regis 
inter  Watkint 
ic  Aftwick  pra 
terris  in  Com* 
DeTon.  45.  E.  3. 
tit.  Releafc  a8. 

32.  £.  I.  tic 
Annuity  51. 

33.  H.  6.  13. 
ti.  Leo.  34* 
Moore  112. 
Pod.  225.  b. 
^25.  a.) 

36.  H.  6.  tic. 
barre  166. 
33.  E.  1.  tit. 
Annuitie  51. 
33.  E.  3. 

judgement  254.  gagee  acccpteth  it,  this  is  a  good  fatisfa6lion,  and  the  morgageor 

(Ant.  180.  b.  or  his  hcire  agreeing  thereunto  may  re-enter  into  the  land,  omnis 

^'^S   *t ^  *  rfi//i»^^///#  retru  trahitur  et  mandato  aqui^avatur.       But  the  morga- 

^  gcor  or  his  heiie  may  difagree  thereunto  if  he  wiU- 


(«)  [Sec  Note  99.] 


Scft. 


Lib.  5. 


upon*  Condition* 


Scft.  335. 


Sea.  335. 


Ji]  T  memorandum  que  en  tiel  casj  Ion 
tiel  tender  de  ie  money  ^ft  friU 
^c.  et  te  feoffee  de  receiver  ceo  refufa^ 
per  que  le  feoffor  oufes  hetres  entronty 
Vc.  donque  le  feoffee  n^adafcun  remedy 
d^ttver  le  momy  per  le  common  ley^  pur 
£00  que  ilferra  rette  fa  follie  que  itrO'-' 
fi^  le  moneyy  quant  un  loyal  tendre  de 
£eofuitfait  a  luy* 


AND  be  it  remcmbrcd  that  in  fiich 
'^  cafe,  where  fuch  tender  of  the 
money  is  made,  &qk  and  the  feoffee 
refufe  to  receive  it,  by  vv^ich  the  feof- 
for or  his  heires  enter,  &c.  then  the  fe« 
ofFee  hath  no  remedy  by  the  common 
law  to  have  diis  moneys  becalife  it 
{ball  be  accounted  his  own  folly  that 
he  refiifed  the  money,  wheii  a  lawful 
tender  of  it  was  maae  ufltohim*  {%) 


"  Cr^ENDER  de  le  money  eft  fatt^  fcfr."    Here  is  implycd  at 
.    ^    the  due  time  and  place  accordiRg  to  tke  condittOB* 

^  Enfront,  C^c"  viz.  into  the  lands  or  teaemenu. 

"  Donque  le  feafee  n^adafcun  remedie  d*a*uer  le  money  per  k  com" 

mon  ley,  i^c***    And  the  reafon  is,  becaufe  the  money  is  ccllaterall  Z.'Lt,  tit.  Afl( 

to  the  land,  and  the  feoffee  hath  no  remedy  therfore.  3^- 3^*  Aif.  31^ 

If  an  obligation  of  an  handred  pound  be  made  wkh  condition 
for  the  payment  of  &hy  poood  at  a  day«  and  at  the  day  the  obligor 

tender  the  money,  and  the  obligee  refufeth  the  fame,  yet  in  a£lioB  (1.  Roll.  Abr* 

of  debt  upon  the  obligation  if  the  defendant  plead  the  tender  and  s^lf  5*4*  S>^ 

refafalt,  he  muft  alfo  plead  that  he  is  yet  ready  to  pay  the  money,  n-  ^^^*J^^'^ 

and  tender  the  fame  in  cootl     But  if  the  plaintife  will  not  then  re-  "  e 'A^^' 

ceive  it,  but  take  ifTue  upon  the  tender,  and  the  fame  be  found  22.  e.  3.  5.' 

againfl  him,  he  hath  loft  the  money  for  ever.  Lib.  9.  fo.  79. 

If  a  man  be  bound  in  aoo  quarters  of  wheat  for  deliverie  of  a  H.  Peytoe'sc?^ 

100  quarters,  if  the  obligor  tender  at  the  day  a  100  quarters,  &c.  ^**  ^^^'  ^^\ 

he  |a|U  not  plead  uncpre  prift,  becaufe  albeit  it  be  parcell  of  the  |*?;.  con'o 
cond^n,  yet  they  be  bona  perituraj  and  it  is  a  charge  for  the  obli- 
gor l^l^ep  them.     And  the  reafon  wherefore  Jn  the  cafe  of  tke 

obligation  ^he  fumme  mentioned  in  the  condition  is  not  k>(l  by  the  S.£.  s.  tiL 
tender  and  •refufall,  is  not  only  for  that  it  is  a  duty  and  parcel  of  ^'  3^9* 
the  obligation,  and  therefore  is  not  loft  by  tke  tender  and  refufall, 
hMt  alfo  for  that  the  obligee  hath  remedy  by  law  for  the  fame. 
And  in  this  cafe,  liberaia  pecunia  non  liberat  offenntemm 

fiut  if  a  man  make  a  iingle  bond,  or  knowledjg;e  a  ftatute  or  re-  (2-  Saund.  48) 

cognizance,  and  afterwards  made  a  defcafance  fcr  the  payment  of  ^"j^"  "*[*.'** 

a  feiTer  fum  at  a  day*  if  the  obligor  or  conufor  tender  the  lefler  ^^^  ^4..  15!^* 

£imme  at  the  day,  and  the  obligee  or  conufee  refufeth  it,  he  fliall  22*.  £.  3!  5.  * 

nc^er  have  any  remedy  by  law  to  recover  it,  b^aufe  it  is  no  par-  33.  H.  6.  a.  b. 

cell  of  the  fum  contained  in  the  obligation,  ftatute  or  recognizance,  ^7-  ^'  P*-  *• 

being  contidned  in  the  defeafance  made  at  the  time  or  after  the  *°h*^  5*',5*  *** 

obligation,  ftatute,  or  •reeognizance.     And  in  this  cafe  in  pleading  ^'5.  '^^  \,  ^5. 

of  the  tender  and  refuiall  the  ^artie  ihall  not  be  driven  to  plead,  x<;  F..  4..  1. 

that  he  is  yet  feady  to  pay  tne  fame  or  to  tender  it  in  court :  nei-  i^^*  H.  7.  i|^ 

aher  hath  the  obligee  or  conofee  any  remedy  by  law  to  recover  '^*  ^*  3*  5> 

.  '  the  7.^-r*-. 

^1)  XSce  Note  100..] 
Vox.  11.  C 


Lib.  3.  Cap.  5. 


Of  Eftates 


Sea.  336. 


'9.  H.  8. 12.  the  fumme  contained  in  the  defeafance,  [0]  And  fo  it  is  if  a  nan 
^7.  n  8  1  a.  makl'  an  obr:;afi^a  of  100  pound  with  coni^irion  for  the  deliverie 
Ab  "mcnt^  i''^  of  corne,  or  timber,  &c.  or  for  the  performance  of  an  arbUremcnt, 
49-E  3-  3-  *  ®^  '^^  doing  of  any  ad,  &c.  This  is  ccllatcjall  to  the  obligation,' 
19.  H  6. 12.  that  is  to  fay,  is  not  parcel!  of  it,  and  therefore  a  tender  and  refafall 
[a]  Hen  y  Pey-   IS  a  perpetuall  barre  (2).  ^  .  ^ 

to«*s  c»fr,  ubi  But  if  a  man  be  bound  to  make  a  feoffement  in  fee  to  the  obli- 

fupra.31.A1r.25.  gee,  an  J  h    /  'k:  a  Ical'e  and  a  rck*afe  to  him  and  his  heires,  albeit 

this  be  a  collater;dl  condition,  yet  is  it  well  performed,  becaufe  this 

amounts  in  law  to  a  feoffment  (3)* 
PI.  Com.  FogaiTe^t  cafe,  fo.  6*     (Moore  36,  37.    Poll.  236.  b.) 


II   H-  4.  33. 

:.  y.  6.8. 
1.  h    .1 

17 


r    J" 


V.\    5.  ^-.  111-, 

V,  .id.  '5  <  aPr, 
It  ^.  (J.  :  '    78. 

(v  I*'-,     IJ4* 

\Vai:c'3  c.".fc 

2*  Inf.  5*79.  742. 

3.  Im*.  93.J 


Ari(Votle,  lib.  5. 

cap.  8. 

(Cro.  Car.  89. 

Trover  A'  d  Con- 
verfion  lies  for 
money  out  ofa 

bag.) 

(•)2.  H.  5.ftat 
2.  cap.  7. 
(Cro.  £1.  841.) 


"  M  ney,  moneta,  Icgalis  moneta  Anglic ^*  lawfull  money  of  Eng* 
lanJy  eiiucr  in  gold  or  iilver,  is  of  two  forts,  viz,  the  Englijh  money 
coync'd  by  the  king's  authoritie,  or  forraine  coyne  by  proclamation  [2074 
made  currant  within  the  realme.     Coyne,  cuna  dicitur  a  ctulendOf  of 
coyning  of  money.     In  French  coine  fignifiethr  a  corner,  becaufip  in 
ancient  time  money  was  fquare  with  corners,  as  it  is  in  fome  coun- 
tries at  this  day.     Some  fay  that  coine  dicitur  a  Kor»of,  id  eft  commu' 
ttis,  quod /it  omnibus  rebus  communis.     Moneta  dicitur  a  monewdOf  not 
only  becaufe  he  that  hath  it,  is  to  be  warned  providently  to  ufe  it* 
but  alfo  becaofe  nota  ilia  de  authcre  et  valore  admonet,     Pecunia  di- 
citur a  pecu,  bealls,  omnes  enim  veterum  di'vitia  in  animalibus  conjifti* 
bant ;  and  it  appeareth  that  in  Homtr^s  time,  there  was  no  money 
bat  exchange  of  cattel,  &c.  ( 1 ) 

Nummus,  a'vo  t5  ►ojx«,  quia  lege  ft  non  nattira,  Fide  (•)  the  fta- 
tute  of  9.  A^.  5.  of  the  noble,  halfe  noble,  and  farthing  of  gold,  which 
is  the  fourth  part  of  a  noble,  and  that  is  twenty  pence. 


b.] 


Sedt.   336. 


JT  E  M,  ft  feofment  fiit  fait  fur 
tie  I  condition^  que  ft  le  feoffee  pay  a 
al  feoffor  a  tiel  your  inter  eux  limit 
XX  L  *  adonque  sle  feoffee  aver  a  la  tcrrc 
a  luf^et  afes  heires ;  et  s*ilfaile  dt  payer 
les  deniers  a  le  jour  f  ^jfilfh  X  ^^^ 
adonque  bien  I'tfl  a  le  fioffcr  oh  afes 
heires  cPentrer^  &c,  et  puis  devant  le 
jour  affefjey  U  feoffee  venda  la  terre  a 
tin  auter^  et  de  ceo  fait  feoffment  aluy^ 
en  cejl  cmfe  fi  lejecond  feoffee  voile  ten- 
der le  fumtne  de  ks  denier s  a  le  jour  af- 
tcffe  a  le  feoffor^  et  le  feoffor,  ceo  refufa^ 
^V.  donquele  fecond fe^ee  adejlate  en 

la 


(i)  [See  Note  loi.] 
(5)  [SscNote  101.] 


A  L  S  O,  if  a  feoffment  be  made  on 
this  condition,  that  if  the  feof- 
fee pay  to  the  feoffor  at  fuch  a  day  be- 
tween them  limited  twenty  pounds^ 
then  the  feoffee  (hal  have  the  land  to 
him  and  to  his  heires ;  and  if  he  faile 
to  pay  the  money  at  the  day  appoint* 
cd,  that  then  it  (hall  be  lawfull  for  the 
feoffor  or  his  heires  to  enter,  &c.  and 
afterwards  before  the  day  appointed, 
the  feoffee  fcl  the  land  to  another,  and 
of  this  maketh  a  feoffment  to  him,  in 
this  cafe  if  the  fecond  fcoffcc  wil  ten- 
der the  fum  of  money  at  th'^  day  ap- 
pointed 

[207.  b.] 

(i)  [See  Note  103.] 

*  que  added  in  L.  and  M.  and  Ro!u 

1*  ajftjje—^'c.  L.  and  M. 

I  que  addfd  111  Rch.  but  not  in  L.  and  M, 


Lib.  5. 


upon  Condition. 


I 


Se<a.  336. 


la  tern  ctenment  fans  condition*  Et 
la  caufe  efl^  pur  ceo  que  le  fecond  feoffee 
avoit  interefi  en  le  condition  purfalva^ 
fion  de  I  fan  tenancie,  Et  en  cejl  cafe 
ilfemhle  que  file  primer  feoffee  apres  ttel 
vender  de  la  terre^  voile  tender  le  money 
a  le  jour  affeffe^  ^c,  a  U  feoffor^  ceofer- 
ra  afj'ets  bone  pur  falvation  deflate  de 
le  fecond  feoffee^  pur  ceo  que  le  primer 
feoffee  fuit  privie  a  le  condition^  et  if- 
fint  le  tender  de  afcun  de  eux  deux  eft 
ajfets  hone^l^c. 


pointed  to  the  feoffor,  and  the  feof- 
for refufeth  the  fame,  &c.  then  the  fe- 
cond feoffee  hath  an  eflate  in  the  land 
cleerely  without  condition.  And  the 
reafon  is,  for  that  the  fecond  feof- 
fee hath  an  interefl  in  the  condition 
for  the  fafegard  of  his  tenancy.  And 
in  this  cafe  it  feemes  that  if  the  firft  fe- 
offee after  fuch  fale  of  the  landi  will 
tender  the  money  at  the  day  appoint- 
ed, &c.  to  the  feoffor,  this  ihall  be  good 
enough  for  the  fafegard  of  the  eftate 


of  the  fecond  feoffee,  becaufc  the  firft  feoffee  was  privie  to  the  condition,  and 
fo  the  tender  of  either  of  them  two  is  good  enough,  &c. 


[208.  a.] 


**    F  r  sUlfaile  de  paier  les  deniers,  ^c.'' 

-^-^  If  a  man  make  a  feoffment  of  lands,  to  have  and  to  hold 
to  him  and  his  heires,  upon  condition,,  that  if  the  fecffee  pay  to 
the  feoffor  at  fuch  a  day  twenty  pounds,  that  then  the  feoffee  fhall 
have  the  lands  to  him  and  his  heires,  if  the  condition  had  not  pro- 
ceeded  farther,  it  had  been  void,  for  that  the  feoffee  had  a  fee  fim- 
pie  by  the  fird  words,  and  therefore  the  words  fubfequent  (2}  are 
materially  added,  (and  if  he  faile  to  pay  the  money,  &c.) 

•'  Le  fecond  feoffee  voile  tender  lefumme  des  deniers,  l^cJ*^ 
Albeit  the  fecond  feoffee  bee  not  named  in  the  condition,  yet 
ihall  hee  tender  the  famme  becaufe  he  is  privie  in  eflate,  and  in 
judgment  of  law  hath  an  eflate  and  intered  in  the  condition,  (as 
Littleton  here  faith)  for  the  falvation  of  his  tenancy.  Fid^  Se6l. 
334.  And  nott,  he  that  hath  intereft  in  the  condition  on  the  one 
fide,  or  in  the  land  on  the  other,  may  tender. 

And  it  is  to  bee  obferved  alfo,  that  the  feoffee  may  tender  any 
money  that  is  currant  within  the  rcalme,  albeit  it  be  forreine  coine, 
fo  as  it  be  currant  by  ad  of  parliament,  or  by  the  king's  proclama- 
^^^»  (3)  ^  ^^^h  beene  faid* 

*♦  Tender  le  fumme**  The  feoffee  may  tender  the  money  in 
pnrfes  or  bagges,  without  (hewing  or  telling  the  fame,  for  he  doth 
that  which  he  ought,  viz.  to  bring  the  money  in  purfes  or  bagges, 
which  is  the  ufuall  manner  to  carry  money  in,  jind  then  it  is  the 
part  of  the  party  that  is  to  receive  it  to  put  it  out  and  tell  it. 

*'  A  primer  feoffee,*^  Here  it  appeareth,  that  the  firft  feoffee 
may,  notwithdanding  his  feoffment,  pay  the  money  to  the  feoffor, 
becaufe  he  is  ^^artie  and  privie  to  the  condition,  and  by  his  tender 
may  fave  the  eflate  of  his  feoffee,  which  in  all  good  dealing  he 
ought  to  doe.  (i) 


12.  E.  3. 

Condic.  8. 

13.  E.'^. 
ibid.  lo. 
12.  AfT.  5« 
PI0.4SX. 

(5- Rep,  117.) 

Li.  5.fo.  96^97, 
Gooaaie's  cafe. 


(S.  Rep.  ^2.b) 

(a  Cro.9.  245.) 

Li.  5.  fo.  T14, 
115  Waic's cafe* 


II  fin^e  L.  and  M.  and  Roh. 

(2)  See  note  >•  fol.  zi6. 

(3)  t^cc  Note  104..] 


[208.  a.] 

(i)  ISceNoitcios.] 


Qz 


Sea. 


! 
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Lib.  3.     Cap.  5< 


Of  Eftatcs 


Sea-  337. 


Sc<a.  337. 


TTEMy/i  feofement  jolt  fait  fur 
conJition^  que  file  feoffor  paya  ctr* 
taine  fumim  d^ argent  al feoffee^  adon-' 
ques  bien  lirroit  a  feoffor  et  a  fes  heires 
ePentrer  ♦ ;  en  cejt  cafe  fi  le feoffor  de^ 
vie  devant  le  payment  fait^  et  fheire 
voile  tender  al  feoffee  les  deniersj  tiel 
tendtr  ejl  voyd^  pur*  ceo  que  le  temps 
deins  quel  ceo  doit  eflre  fait  efl  paffe. 
Car  quaunt  le  condition  e^^quefi  lefo'- 
offor  pay  a  Us  denier s  alfeoffee^  fcff.  ceo 
efi  tant  a  dire^  V^*  fi  U  Uoffor  durant 
Ja  vie  pay  a  les  denier s  aifeoffety  bfc.  et 
quant  le  feoffor  moruji^  donques  le  temps 
de  le  tender  efi  paffe.     Mes  auterment 

flou  un  jour  de  payment  efi  limits  et 
feoffor  devie  devaunt  lejour^  donque 
poet  Je  heire  tender  Us  deniers  conn  efi 
avantdity  pur  ceo  que  le  temps  de  U  ten^ 
der  ne  fuyt  paffe  per  le  mort  del  feoffor* 
Auxy  tlfemhUy  %  9*^*^  tiel  cafe  tou  le 
feoffor  aevy  devant  le  jour  de  paymerity 
fi  ies  executors  de  le  feoffor  tendront  les 
detiiers  al  feoffee  aljour  de  payment^  eel 
tender  efi  afjets  hone ;  etfi  U  feoffee  ceo 
refufoy  t  ^J  heires  de  feoffor  poient  en- 
-trer^  t^c.  Et  U  cauje  efi^  pur  ceo  que 
les  executors  reprefentont  le  perfon  lour 
tfiatory  isle. 


ALSO,  if  a  feoffment  bee  made 
•^  upon  condition,  that  if  the  feof- 
for pay  a  certaine  fumme  of  monev  to 
the  feoffee,  then  it  (hal  be  lawful!  to 
the  feoffor  and  his  heires  to  enter :  in 
this  cafe  if  the  feoffor  die  before  the 
payment  made,  and  the  heire  wil  ten- 
der to  the  feoffee  the  money,  fuch  ten- 
der is  void,  becaufe  the  time  within 
which  this  ought  to  be  done  is  paft. 
For  when  the  condition  is,  that  if  the 
feoffor  pay  the  money  to  the  feoffee, 
&c.  this  is  as  much  to  (ay,  as  if  th» 
feoffor  during  his  life  pay  the  moneir 
to  the  feoffee,  &c.  and  when  the  (eot-  [208  •  t>*]| 
for  dyeth,  then  the  time  of  the  tender 
is  paft.  But  otherwife  it  is  where  a 
day  of  payment  is  limited,  and  the  fe- 
offor die  before  the  day,  then  may  the 
heire  tender  the  money  as  is  aforeiaid, 
for  that  die  time  of  the  tender  was 
not  paft  by  the  death  of  the  feofixM*. 
Alfo  it  feemeth,  that  in  fuch  cafe 
where  the  feoffor  dieth  before  the  day 
of  payment,  if  the  executors  of  the 
feoffor  tender  the  money  to  the  feof- 
fee at  the  day  of  payment,  this  tender 
is  good  enough ;  and  if  the  feoffee  re- 
fute it,  the  heires  of  the  feoffor  may 


enter,  &c.     And  the  reafon  is,  for  that  the  executors  reprefcnt  ths  perfon  of 
their  teftator,  &c.  ( i ) 


[fl]i4.H.  7,  31. 
1 5.  H.  7.  !• 
<  Ant.  47. 
Poft.  219.  a. 
%.  Cro.  244.) 
(z.  Co.  7c.) 


44.1.3.  9- 
33.  H.  6.  45.  ft 

48.  b. 

4.  E.  4. 19. 

9.  E.  4.  22. 

X  ^ .  E*  4*  30. 
[^J  Lib.  6.  fol. 

*  &r.  added 

[zoS.  b.] 
,  4  q^te  not  in 


•T*  H I  S  diverfitie  is  plaioe  and  evident,  and  agrccth  with  [a]  owr 
-^  books,  and  yet  fome^hat  (hal  be  obferved  hereupon :  for  here 
it  appearetli,  that  feeing  no  time  is  limited,  the  hw  doth  appoint 
the  tune,  and  that  is  during  the  life  of  the  feofibr.  Wherein  di- 
vers diverfities  are  worthy  the  obfcrvaiion : 

^  Firft^  Betweene  this  cafe  that  LittUton  here  potteth  of  the  con-^ 
dition  of  a  feofFment  in  fee«  for  the  payment  of  money  where  no 
time  is  limited,  and  the  condition  of  a  bend  for  ch«  payment  of  a 
famm^  of  money  where  no  time  is  limited  :  for  in  fuch  a  condition 
of  a  bond  the  money  is  to  be  payd  prefently,  that  15,  in  convenient 
time.  [^]  And  yet  in  cafe  of  a  condition  of  a  bond  there  is  a 

ar.  E,  4.  3S.  k,         9,  H.  7. 17.  b.        id.  H.  7. 15.       14.  H.  8,  21.  a.  &  29.  b. 
30,  31.  0oofUe*4  cafc,       33.  H.  6. 47, 48. 

diverfitie 
in  Lr  and  M.  and  Roh^ 

L.aadM  aorJKoU. 


t  donques  sdJe J  in  L.  ind  M.  and  JBloL 
(1.)  L^icc  Woic  106.J 


Lib.  3.  upon  Condition,  Sed,  337^ 

J  diveriitie  betweene  a  condition  of  an  obligadon,  which  conceraes  (i-  Roll  Abr. 

the  doing  of  a  traniitorie  sl&  without  limitation  of  any  time,  as  43^0 
payment  of  money,  delivery  of  charters,  or  the  like,  for  there  the 
condition  is  to  bee  perfbrmed  prefendy,  that  is,  in  convenient 
time ;  and  when  by  the  condition  of  the  obligation  the  z£k  that  i^ 
to  bee  done  to  the  obligee  is  of  his  owne  nature  locally  for  there 
die  obligor  (no  time  beine  limited)  hath  ume  daring  his  life  to  (6.  Rep.  ^r. 
peribrme  it,  as  to  make  a  KoiBnent,  Sec,  if  the  obligee  doth  not  Boothie*f  cafs, 

3  naften  the  fame  by  requeft.    In  cafe  where  the  condition  of  the  ^^^  *'°*  ^) 

obligation  is  locall,  there  is  alio  a  diverfitie,  when  the  concurrence 
of  the  oblTgor  and  the  obligee  is  requifite,  (as  in  the  faid  cafe  of  (2.  Roll.  Abr. 
the  feoffment)  and  when  the  obligor  may  performe  it  in  the  ab-  436, 437.) 
fence  of  the  obligee,  as  to  knowledge  fatisfaAion  in  the  coart  of 
king^s  bench,  [*J  although  the  knowledge  of  fatisfaflion  is  local!,  [*1  Boothie'i 
yet  becaofe  he  may  doe  it.in  the  abfence  of  the  obligee,  he  muft  ™»  oW  fupra. 
doe  it  in  convenient  ume,  and  hath  not  time  during  his  life,  ^^\  "*•  *^* 

j|.  Another  diveriity  is,  where  the  condition  concerneth  a  traniitory 

or  k>call  z&,  and  is  to  be  performed  to  the  feoffee  or  obligee,  and 
wbece  tt  is  to  be  performea  to  a  ftranger :  as  if  J,  be  bonnd  to  B. 
to  pay  ten  pounds  to  C.  J.  te;nders  to  C.  and  he  refufeth,  the 
bond  is  forfeited,  as  in  this  SeAion  (hall  be  faid  more  at  large. 

5  Another  diveHitie  is  betwceue  a  condition  of  an  obligation,  and 
a  condition  upon  a  feoffment,  where  the  a£t  that  is  locall  is  to  be 
done  to  a  ftranger,  and  where  to  the  obligee  or  feoffor  himfelfe. 

As  if  one  make  a  feoffment  in  fee,  upon  condition  that  the  feoffee  (Vide  tnt.  Seft. 
Ihall  infeoffe  a  ftranger,  and  no  time  limited,  the  feoffee  ^all  not  324-), 
have  dme  during  his  life  to  make  the  feoffment,  for  then  he  fhould  v*^'^'***  ^*J^\ 
take  the  profits  in  the  meane  t'mie  to  his  owne  ufe,  which  theeftran-  ^^^  «Q**'b/    '  *' 
get  ought  to  have,  and  therefore  hee  ought  to  make  the  feoffment  seisnidr  Crom* 
as  foone  as  conveniendy  he  may ;  and  fo  it  is  of  the  condition  of  weirs  cafe* 
an  obligation.    But  if  the  condition  be,  that  the  feoffee  Ihall  re-  44*  £•  2-  9* 
infeo£^  the  feoffor,  there  the  feoffee  hath  time  during  his  life,  for  ^^'J"  ^'  ^'* 
the  privitic  of  the  condition  between  them,  unleffc  he  be  haftened  *^.  h/^  %%%. 
by  rcqueft,  as  Ihall  bee  faid  hereafter.  76.  4  £.4.4.6^ 

6  Another  diverfitie  is,  when  the  obligor  or  feoffor  is  to  enfeoffe  a  26.  H.  8. 9.  b. 
ftranger,  as  hath  been  faid,  and  when  a  ftranger  is  to  infeoffe  ihe  '*■  '^^P-  59* 
feoffee  or  obligee  :  as  if  .<^.  inferffe  B,  of  B/ack  j^cre,  upon  condi-  ^'^'  '' 

tion  that  if  C.  infl'offe  B.  of  ^i/ite  Acrt^  A,  (hall  re-enter,  C  hath  (Vuje  poft.  Se£l. 
time  during  his  Iife>  if  ^.  doth  not  haften  it  by  requeft,  and  fb  of  35^1 353*  354*) 
an  oblieatioo. 

7  But  m  fome  cafes  albeit  the  condition  be  collateral),  and  is  to  be 
performed  to  the  obligee,  and  no  time  limited,  yet  in  refped  of  the 
nature  of  the  thing  the  obligor  (hall  not  have  time  during  his  life 

to  performe  it.     As  if  the  condition  of  an  obligation  bee,  to  grant  14.  £.  3.  Det. 
an  anhnitie  or  ycerely  rent  to  the  obligee  during  his  life,  payable  1 38.  li.  a.  fa.  8a, 
yearely  at  the  feaft  of  Eafievf  this  annuity  or  yeerely  rent  muft  be  SeigmorCrom- 
graoted  before  Eajler^  or  eife  the  oblige;,'  Ihall  not  have  it  at  that  *'*^ 
uaft  during  bis  hfe,  ct  fie  de  fimilibm ;  and  fo  was  it  refolved  by 
the  judges  [•]  of  the  common  pleas  in  the  argument  of  Andrews* %  [*]  Vld,  Dyer, 
cafe,  which  1  my  fclfe  heard.  '4-  EL  3*  x- 

^  Laftly,  When  the  obligor,  focffor,  or  fccffce  is  to  doc  a  fole  a^  Booth!Tlcarc) 

»       '      1   or  labour,  as  to  goe  iQKomeyJtrttjJ.mi  &c.  in  fuch  and  the  like  « 
[20^«  3.. J   cafes,  the  obligor,  fct.fror,  or  uotfee,  ha;h  time  during  his  life,  and 
cannot  be  haftened  b^*  rrqiicH.    And  tbi;  is  if  a  ftranger  to  the  obli* 
sadon  or  fecffinenc  were  to  doc  fuch  un  aC%  he  Lat.i  ume  to  doe 
It  at  any  time  durlug  hib  IL^e. 

*  C  ;  •  '•  Si 
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( AnL  106.  ».)         *€  Si  les  executors  del  feoffor  tendronU  ^c,*'    So  as  now  it  appear- 

^***  5- ^96*  eih  that  cither  the  hcirc  oi  the  fsoSor,  or  his  executors,  may  (whe« 

^Jf^^         ^  ^ '  a  day  is  limited)  pay  the  money  ;  and  fo  alfo  may  the  adminifbra- 

[/]*  Vid.  Scd.  tor  of  the  feoffor  doe,  if  the  feoffor  dye  intelbite  (/]  ;  and  this 

334.  may  the  ordinarie  doe  if  there  be  neither  exec^tor  nor  adminiftra^ 

(SecHenfloe's  tor  as  hath  beene  faid, 
ctre9.Rep.36.b.) 

««  Et  le  feoffee  refvfe.  Its  beires  del  feoffor  poinU  emtrer,  i^c.*'    Nota, 

a  tender  by  the  executors  or  adroiniitrators,  and  a  refufall,  doth 

give  the  heire  of  the  feoffor  a  title  of  entrie.     And  here  by  this 

(^r.)  is  a  diverfitie  implyed,  when  a  tender  and  refufall  fhall 

give  a  third  perfon  title  of  entrie. 

33. H.  6. 16, 17.       jf  a  n,an  be  bound  to  J.  in  an  obligation  with  condition  to  crt- 

|%**1  a  '-»,       feoffe  B,  (who  is  a  meere  flrangcr)  before  a  day,  the  obligor  doth 

",l,  E.4.  s'l  6.      ^^^^  '^  cnfeofk  B,  and  he  re^feth,  the  obligation  is  forfeit,  for 

22.  E.  4. 13.       the  obligor  hath  taken  upon  him  to  infcoff  him,  and  his  refufall 

p.  E.  3.  cannot  iatisfie  the  condition,  becaufe  no  feoffment  is  made ;  but  if 

barre  264.  ^jjg  feoffment  had  beene  by  the  condition  to  be  made  to  the  obligee, 

fl.'  H.  7  17'        ^^  ^^  *"y  °^^^*"  ^^^  ^"  benefit  or  behoofe,  a  tender  and  refufid] 

10.  H.  7.  14  b.  f^^ll  f^ve  the  bond,  becaufe  he  himfelfe  ujpon  the  matter  is  thecaufe 

35.  H.  8.  Dier    wherefore  the  condiiion  could  not  be  performed,  and  therefore fhall 

56.  Hb.5.fol.23.  pot  give  himfelfe  caufe  of  adion.     But  if  ^.  be  bound  to  .^.  with 

(  "rc  *  2*^^'      condition  that  C.  fhall  enfeoffe  D.  in  this  cafe  if  C.  tender,  and  3^ 

T  RoiKAbrl-i.  rcfufe,  the  obligation  is  faved,  for  the  obligor  himfelfe  undortaketh 

poft.  aii.a.         to  doe  no  aA,  but  that  a  flranger  fhall  infeoffe  a  flranger.     And  it 

Anc  206.  a.)       is  hold^  in  bookes  [h]  that  in  this  cafe  it  fhall  be  intended,  that 

[A]  8.E.  4.  14.    tjjg  feoffment  fhould  be  made  for  the  benefit  of  the  obligee.    Some 

fupri^  "  *         *^  reconcile  the  bookes  feeme  to  make  a  difference  between  an  ex- 

preffe  refufall  of  the  flranger,  and  a  readineffe  of  the  obligor  at  the 
day  and  place  to  make  performance,  and  the  abfence  of  the  Gran- 
ger: but  that  can  make  no  difference.  I  take  it  rather  to  be  the 
error  of  the  reporter,  and  the  records  ihemfelves  are  neceffary  tq 
be  feene  ;  for  the  law  herein  is,  aiit  hath  beene  before  declared. 
19.  H.  6.  34.  If  /.  enfcc^e  one  in  fee  upon  condition  to  enfeoffe  /.  S,  and  his 

(*•  ^^^'  59-  heires,  the  feoffee  tenders  the  feoffment  to  /.  5.  and  he  refufeth  it, 
X  RcL^mt  bO  ^^^  feoffor  may  re-enter,  for  by  the  expreffe  intent  of  the  condi- 
tion, the  feoffee  ihould  not  have  and  retaine  any  benefit  or  cllate  in 
the  land,  but  is  as  it  were  an  inflrument  to  convey  over  the  land. 
2.  E.  4,  Entrie  But  in  that  cafe  if  the  condition  were  to  make  a  gift  in  taylc  to 
coEfic  25.  j^  ^    j^^jj  j^P  rcfufeth  it,  and  a  tender  and  refufall  is  made,  there 

the  feoffor  fhall  not  re-enter,  for  that  it  was  intended  that  the  feof^ 
fee  fhould  have  an  eflatc  in  the  land.  And  fo  it  is  if  a  feoffment 
bee  made  upon  condition  that  the  feoffee  (hall  grant  a  rent  charge 
to  a  flranger,  if  the  feoffee  tender  the  grant  and  he  refufeth,  the 
feoffor  fhall  not  re-enter,  becaufe  the  kcffce  was  to  retaine  the 
land  ;  which  points  are  worthy  of  due  obicrvation. 

Here  in  the  cafo  of  Littlet<iny  when  the  executors  make  the  ten- 
der, and  the  feoffee  refufeth,  albeit  the  heire  be  a  tliird  peribn, 
yet  is  he  no  flranger,  but  he  and  the  executors  alfo  are  privies  in 
law. 

<poft.  209,  IJ  *\Le perfon  del ieflator,l^cV  This  is  to  bee  underfltjod  con- 
cerning goods  and  chattels  either  in  poffeffion  or  in  aftion,  and  the 
executor  doth  more  actually  reprefent  tlie  perfon  of  the  teftator, 
^han  the  heire  doth  the  perfon  of  the  anceflor.    For  if  a  man  bind- 

^tl^ 


Lib. 


upon  Condition. 


Seft.  338,  339. 


eth  himfelfcy  his  executors  are  bound  though  they  bee  not  named,  (2.  Saun.  136.) 
but  (6  it  is  not  of  the  heire :  furthermore,  here  the  adminiftrators 
and  the  ordinary  alfo  are  implyed,  as  before  hath  beene  faid  (i). 


Sedt,  338. 


E 


T  n$ta^  fue  en  touts  cafes  de  con'^ 
dition  de  payment  de  certainefum' 
me  en  groffi  touchant  terres  ou  tene" 
ffientSj  Ji  loyall  tender  foit  un  foils  re^ 
fiife^  celuy  que  dui£bit  tender  le  meney  eft 
ete  ceo  affouth^  et  pidnment  difchargt 
pur  t4Uts  temps  apris. 


AND  note,  tliat  in  all  cafes  of  con- 
'^^  dition  for  payment  of  a  certainc 
fumme  in  grofle  touching  lands  or  te- 
nements, if  lawful!  tender  be  once  rtf- 
fufed,  he  which  ought  to  tender  the 
money  is  of  this  quit,  and  fully  dif- 
charged  for  ever  afterwards. 


Tr*HIS  is  to  be  imderftood,  that  he  that  ought  to  tender  the 
'■'    money  is  of  this  difcharged  for  ever  to  make  any  other  ten-  VldeScdt. 
der;  but  if  it  were  a  dutie  before,  though  the  feoffor  enter  by  force  Sequent. 
of  the  condition,  yet  the  debt  or  dutie  remayneth.     As  if  ^.  hor- 
[209.  b.J   roweth  a  hundred 'pound  of  B»  and  after  mortgageth  land  to  B,  (9.  Rep.  79.  t.) 
upon  condition  for  payment  thereof;  if -^.  tender  the  money  to  B, 
and  he  refafeth  it,  J,  may  enter  into  the  land,  and  the  land  is  freed 
for  ever  of  the  condition,  but  yet  the  debt  remaincth,  send  may  be 
recovered  by  aftion  of  debt.     But  if  J.  without  any  loane,  debt,  or 
dutie  preceding  iafeoffc  B»  of  land  upon  condition  for  the  payment  of 
a  hundred  pound*  to  B.  in  nature  of  a  gratuitie  or  gift ;  in  that  cafe 
if  he  tender  the  hundred  pound  to  him  according  to  the  condition  and 
he  rcfufeth  it,  B.  hath  no  remedie  therefore  ;  and  fo  is  our  author 
in  this  and  his  other  cafes  of  like  nature  to  be  underilood. 


Sedr.  339, 


'T7  E  M^  ft  le  feoffee  en  mortgage  de~ 
^  vant  le  jour  dc  payment  quefcrroit 
fait  a  luy^Jacefes  executors  et  devie^  et 
fin  heire  enter  en  le  terre  come  il  devoit^ 
Cfc.  il  femble  en  cejl  cas  que  le  feoffor 
doit  payer  le  money  aljour  offtffe  ai  ex" 
ccuiorsj  et  nemy  al  heire  le  Jeoffee^  pur 
ceo  que  le  money  a  I  commencement  trcn- 
chah  alfeojfte  en  maner  come  un  dutie^ 
et  ferra  cvtcndue  que  reflate  fuit  fait 
pur  cattfe  de  le  prompter  de  le  7:ioney  pjr " 
lefecffce^  ou  pur  caufe  d'auter  dutie  j 
et  pur  ceo  le  pa)meKt  ne  ferra  fa'it  a  . 
hire^  *  come  ilfmblc^  mes  les  f  arsis 
del  condition  poycnt  tjlre  tich^  que  le  pay- 
ment ferra  fait  al  heire.     Come  fi  le 


A 


L  S  O,  if  the  feoffee  in  morgage 
before  the  day  of  payment  which 
fhould  be  made  to  him,  makes  his  exe- 
cutors and  die,  and  his  heire  entrcth 
into  the  land  as  he  ought,  &c.  it 
feemeth  in  this  cafe  that  the  fcoflbur 
ought  to  pay  the  money  at  the  day  ap- 
pointed to  the  executors,  and  not  to 
the  heire  of  the  feofFee,  becaufe  the 
money  %X.  the  beginning  trenched  to 
the  feottec  in  manner  as  a  dutie,  and 
fliall  be  intended  that  the  eflate  was 
made  by  reafon  of  the  lending  of  the 
money  by  the  feoffee,  or  for  fome 
other  dutie  J  and  therefore  the  pay- 
ment (hall  not  be  made  to  the  heire. 


Cjn- 


as 


(i)  [See Note  107.] 

•  come  il  femble^  ma  Us  paroU  del  conM- 


tion  poycnt  etre  t'uis,  que  le  payment  ferr^:  fcit 
al  keire^  not  in  L.  and  M.  nor  Rob. 

C4  , 
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cdndiiionfuityquefileftofforpayaalff'  as  it  fecmeth,  but  the  words  of  the 
effge^  oirafis  heiresy  ticlfumme  a  tiell  condition  may  be  fuch,  as  the  pav- 
jGur^  ^c.  la  apra  la  mort  le  f toffee  s*H  ment  (hall  be  made  to  the  heire.  As 
morvjl  devant  lenur  limits  ♦  le  payment  if  the  condition  werc^  that  if  the  feof- 
doit  ejirefait  al  heir  aljaur  affeffe^  ^c.  for  pay  to  die  feoffee  or  to  his  hcircs 
fuch  a  iumme  at  fuch  a  day,  &c.  there  after  the  death  of  the  feofiee,  if  he  dicth 
before  the  day  limited,  the  payment  ought  to  be  made  to  the  heire  at  the  day 
appointed)  &c. 

lib.  5.^01  °9V.  **  p^^^^^  tid  fumm  a  tie!  joitr,  bfc.**  Here  is  implyed, 
Goodale*8  cafe.  that  this  payment  ought  to  bee  reall,  and  not  in  ibew  or 

19.  H.  6.  54.  appearance.    For  if  it  be  agreed  betweenc  the  feoffor  and  the  cx« 

ao.  E.  3.  Ac-  ccutors  of  the  feoffee  that  the  feoffor  ihall  pay  to  the  execu* 

n^Rro  fi°7)  ^°"  ^"'  P*"  °^  ^^^  money,  and  that  yet  in '  appearance  the 
i>      P-     7J     ^ijoi^  fumme  ftiall  be  paid,  and  that  the  reiidue  (ball  bee  repaid. 

and  accordingly  kt  the  day  and  place  the  whole  fumme  is  paid,  and 
after  the  rcfiduc  is  repaid,  this  is  no  performance  of  the  condition* 

(c  Reo.  •$ )  ^^^  ^^^  ^^^  ^^^^  "°'  ^^  devcftcd  Out  of  the  heire,  which  is  a  third 
15-     ^  f  •;       pcrfon,  without  a  true  and  effeduall  payment,  and  not  by  a  fhadow , 

or  colour  of  payment,  and  the  agreement  precedent  doth  guide  the 

payment  fubfequent. 
(Ant.  209.  a.  And  by  this  Sedion  alfo  it  appeareth^  that  the  executors  do  more 

9.  Rep.  39,)        reprefent  the  perfon  of  the  tcftaior,  then  the  heire  doth  to  the  aun- 

ccftor  J  for  though  the  executor  bo  not  named,  yet  the  law  appoints  [21 0«  a<J 

him  to  receive  the  money,  but  fo  doth  not  the  law  appoint  the  heir« 

to  receive  the  money  unleffe  he  be  named. 

•*  Doit  efirefait  al  heire  aljour  ajfeffe,  £5fr."  And  here  it  alfo 
appeareth,  that  if  the  condition  upon  the  morgagc  be  to  pay  to 
the  morgagee  or  his  heires  the  money,  &c.  and  before  the  day  of 
•^  «.  ..  payment  the  morgagee  dicth,  the  feoffor  cannot  pay  the  money  to 
Via.  fib.  5.  fo  96,  the  executors  of  the  morgagee:  for  LittUton  faith  that  in  this  cafe 
DiTA  En,",8i.  '^^  Payn^f nt  ought  to  be  made  to  the  heire.  Et  in  hoc  ca/u  defignatim 
44.  E.  3.  I.  b.  *"'*'  pirlona  eft  exclufio  alterius,  et  exfreffum  facit  ceffare  taciturn  l 
(Aat.  47.  a,)       and  the  law  (hall  never  fecke  out  a  perion,  when  the  parties  them- 

felvcs  have  appointed  one.    But  if  the  condition  be  to  pay  the  mo- 

r  n       1?  "f  ^«^^  ^^^  tcoWee  his  heires  or  executors,  then  the  feoffor,  hath 

SLuioa  S^it     ^^^^^^^  ^°  P^y  ^'  *=^^^«'  [«]  to  the  heire  or  executors. 

|p,  /u  ,   *  ^^^  ^^^^  *  feoffment  in  fee  upon  condition  that  the  feoffee 

(8.  Rep.  73.)       >ball  pay  to  the  feoffor  his  heires  or  affignes  20  pound  at  fuch  a  day , 

and  before  the  day  tlie  feoffor  make  his  executors  and  dietb,  the 

feoffee  may  pay  the  fame  either  to  the  heire  or  to  the  executors,  for 

they  arc  his  affignes  in  law  to  this  intent.     But  if  a  man  make  a  fe- 

offment  in  fee  upon  condition  that  if  the  feoffor  pay  to  the  feCSce  his 

heires  or  affignes  20  pound  before  fuch  a  feall,  and  before  the  feaft 

the  feoffee  makelh  his  executors  and  dyeth,  the  feoffor  cught  to  pay 

the  money  to  the  heire,  and  not  to  the  executors,  for  ihe  executors 

in  this  cafe  are  no  affienees  in  law ;  and  the  reafon  of  this  diverfiiie 

/    \i  n    Av       if  '"">for  tJ^at  in  the  firfl cafe  the  law  muft  of  neceffitie  finde  out  af- 

O.  RoJ.  All.     figncs.  becaofe  there  cannot  be  any  affignes  in  deed,  for  the  feoffor 

^    'i  hath  but  a  bare  condition  and  no  cftate  in  the  land  wjiich  he  can  af- 

£H>h  «  \  r^l^  ^7"' '  -^^^  ^"  '^^  ^^^^^  ^^  ^^^  ^«<>ff«c  l^ath  an  effaie  in  the 

lf^>«-9-;  land  which  he  may  affigne  over  j  and  whcr.c  there  may  bee  af<, 

iijncq^/ 

t  ^n^ues  added  in  L.  and  M.  and  I^oh, 


Lib.  3. 


tipon  Condition. 


Se£t«  340< 


fignees  in  deed,  the  hw  ihall  never  keke  out  or  appoint  any  affignes 

in  law.     And  albeit  the  feoffee  made  no  affignment  of  the  euatc,  *7«  H.S.  a. 

yet  the  executors  cannot  be  affignees,  becaufe  afljgnes  were  oncly  f^^J^\^ 
intended  by  the  condition  to  be  aiTignees  of  the  eftate ;  and  fo  wis       '  4o«  «• 

it  rcfolved  (•)  Mich,  23.  ^  24.  eSx.  by  the  two  chiefe  julHces  in  (•)  M«c.  23.  & 

the  court  of  wards  betweene  Randall  ^ndBro^nf,  which  I  obferved.  *J-  ^'■*- '"  ^»"« 

•  But  if  the  condition  be  to  pay  the  money  to  the  feoffee  his  beires  Rj^daf^"^ 

or  affignes,  and  the  fieofiee  make  a  feoffment  over,  it  is  in  the  Browne,  via. 

eleftion  of  the  feoffor  to  pay  the  money  te  the  firft  feoffee  or  to  the  ft.£ltc.Djer  uBi. 

fecond  feoffee ;  wd  fo  if  the  firft  feoffee  dyeth,  the  feoffor  may  ei-  P^«  ^^m*  Chap- 

thcr  pay  the  money  to  the  heire  of  the  &r&  feoffee  or  to  the  fecond  ^*g'Vid*Gw^ 

feoffee*  for  the  law  will  not  enforce  the  feoffor  to  take  knowledge  aic'»  cafe  Ub.  5." 

of  the  fecond  feoifment,  nor  of  the  validity  thereof,  whether  the  fo.  96, 97.   ' 

fame  be  effeduall  or  not,  bat  at  his  pleafure,  and  the  firil  feoffee  17-  Aii;pUau 

and  his  heires  are  exprefly  named  in  the  condition  (i).  Goodale'*  cafe 

*        '  ^    '  ubi  fuprt. 

(Mo.  243.  Aot.Ao8.«.) 


Scft.  340. 


TTEMj  \  JUr  tie!  cafe  de  feoffment 
en  mortgage^  queftion  ad  ejte  de- 
maunde  en  quel  lieu  Ufioffour  eji  tenus 
%de  tender  les  denier s  a  le  feoffee  a  I 
jour  affefjiy  ^c.  Et  afcuns  ont  dity 
que  fur  ia  terre  iffint  §  tenus  en  mor" 
gage,  pur  ceo  que  le  condition  ejl  depen* 
dant  fur  le  terre.  Et  ont  dit  J|  .que 
ft  lejeofforfoit  %fur  le  terre  IM  prefi  a 
paicr  le  money  al  feoffee  a  le  jour  ojjeffey 
et  le  feoffee  adonque  ne  foit  pes  la^  4* 
eulonque  le  feoffor  efi  affouth  et  excufe  de 
payment  de  le  mmjy^  pur  ceo  que  uul  de-^ 
fauh  eft  en  luy.  Mes  ilfemble  a  afcuns 
que  la  ley  eft  contrary^  et  que  default  eft 
en  luy  j  car  il  eft  tenus  de  querer  le/e" 
offee  ^il  foit  adonque  en**  ajcun  outer 
iieu  deins  le  roialme  de  ingleterre. 
Come  ft  home  foit  oblige  en  un  ohliga'^ 
iion  de  20  //•  fur  condition  endorce  fur 
mefme  P obligation^  que  s^ilpaya  a  celuy 
a  que  t obligation  eft  fait  a  tieljour  10 
//.  tt  adonque  F obligation  de  20  //.  per- 
dra  fa  force^  etferra  tenus  per  nut  \  en 
geft  cos  ilcovient  a  celuy  \ue  Jift  obliga- 

iion 


ALSO,  upon  f«ch  cafe  of  feoff- 
ment in  morgage,  a  queftion  h^th 
been  deqjanded  in  what  place  the  feof-- 
for  is  bound  to  tender  the  money  to 
the  feoffee  at  the  day  appointed,  &€• 
And  fome  have  faid,  upon  the  land  (b 
holden  in  morgage,  becaufe  the  con-* 
dition  is  depending  upon  the  lai^ 
And  they  have  faid  that  if  the  feoffor 
be  upon  the  land  there  ready  to  pay 
the  money  to  the  feoffee  at  the  day. 
fet,  and  the  feoffee  bee  not  then 
there,  then  the  fcoffrr  is  quit  and  ex- 
cufed  of  the  payment  of  the  money, 
for  that  no  default  is  in  him.  But  it 
feemeih  to  fome  that  the  law  is  cqia- 
trarv,  and  that  default  is  in  him; 
for  he  is  bound  to  feeke  the  feoflfee  if 
hee  bee  then  in  any  other  place  within 
the  realm  of  England.  As  if  a  man 
be  bound  in  an  obligation  of  20  pound 
upon  condition  endorfed  upon  the 
fame  obligation,  that  \f  he  pay  to  hjm 
to  whom  the  obligation  is  made  atfuch 
a  day  10  pound,  then  the  obligation  of 


(1)  [5ee.Notc  108.] 

•f  y«r— ^/r,  L.  an* I  M.  and  Roh. 

X  de-^ay  L.  and  M.  and  Koh. 

4  tenui  not  in  L,  and  M^ 

I  q^ue  not  iu  !«•  and  M.  but  in  Koh, 


%  fur  le  terre  Jet,  not  in  L.  and  M.  ncv 
Roh. 

4-  que  added  in  L.  and  M.  and  Roh. 
*'  afcun-^utiy  L.  and  M*  and  RoS, 
ft  que  i^ldcd  in  L.  mA  M.  and  jWt.  * 


Lib.  3.     Cap.  5.  Ojf  Eftatcs  Sed.  340^ 

thn  di  querer  cetuy  a  que  rMlgatim  eft  20  pound  (hall  loft  bis  force)  and  bee 
fait^  s*il  foit  deins  Engleterre^  et  al  holden  for  nothing;  in  this  cafe  itbe- 
pur  ajfejfe  de  tendre  a  luy  Us  dits  10  //*•  hoovcth  him  that  made  the  obligation 
atiterment  il  forfatcra  la  fumme  de  20  to  fcek  him  to  whom  the  obligation  is 
li.  comprife  dtins  robltgationy  \  ^c.  Et  made  if  he  be  in  England,  and  at  the 
iffint  ilfemble  en  Pauter  casy  isfc.  Et  day  fet  to  tender  unto  him  the  (aid  i  o 
coment  que  afcuns  ont  dity  que  le  condi^  pounds  otherwife  he  (hall  forfeit  the 
tion  eft  dependant  fur  la  terrey  uncore  funyne  of  iO  pound  comprifed  within 
ceo  ne  prove  que  lejeajans  de  le  condition  the  obligation^  &c»  And  io  it  feemeth 
d^cftre  performe^  covtent  eftre  fait  fur  la  in  the  other  cafe,  &c.  And  albeit  that 
ierre^  bfc.  nient  plus  que  fi  U  condition  kvr.:t  have  faid  that  the  condition  is 
fuit  que  le  feoffor  ferra  a  iieljour^  Wr.  depending  upon  the  land,  yet  this 
uff  efpecial  corporall  fervice  al  feoffeey  proves  not  that  the  making  of  thecon- 
nient  nofniani  le  lieu  ou  tiel  corporal  fer^  dition  to  bee  performed,  ought  to  be 
vice  ferra  fait.  En  tiel  cas.le  feoffor  made  upon  the  land,  &€•  no  more  then 
doit  f aire  tiel  corporal  fervice  al  jour  //-  if  the  condition  were  that  the  feofFor 
ntitte  alfeoffecy  en  quecunque  lieu  d^En-  at  fuch  a  day  (hall  do  fome  fpeciall 
gJeterre  que  le  feoffee  eft^  s'il  voile  aver  corporall  fervice  to  the  feoffee,  not 
advantage  dd  le  condition^  <^c,  IJJint  naming  the  place  where  fuch  corporall 
ilfemble  en  P outer  cas,  Et  ilfembU  a  fervice  (hall  be  done.  In  this  cafe  the ' 
4UX  que  il  frroit  pluis  proper  ment  dit,  feoffor  ought  to  do  fuch  corporall  (er" 
que  I  (ft ate  de  la  terre  eft  dependant  fur  vice  at  the  day  limited  to  die  feoffee, 
la  condition^  *  que  f  a  dire  qufle  condi"  in  what  place  foever  of  England  that 
tion  eft  dependant  fur  la  tcrrcy  i^c.  Sed  the  feoffee  bee,  if  he  will  have  ad- 
quaere,  &c.  vantage  of  the  condition,  &c.  So  it 
(eemeth  in  the  other  cafe.  And  it  feemes  to  them  that  it  (hall  bee  more  pro- 
perly faid,  that  the  cftate  of  the  land  is  depending  upon  the  condition,  thexa  to 
fay  that  the  condition  is  depending  upon  the  land^  &cc*     Sed  quarc^  i^c. 

"     ITEM,  fuf  tiel  cafe  de  feoffment  en  morgage,  quef.hn  ad  efte  de- 
^  mandeyk£c:^     Here  and  in  oih;:r  places,  that  I  may  fay  once 

(•)  Vid.  Sect,  for  all,  \i^\\cT€  Liftleicn  maketh  a  doubt,  and  fetieth  down  feverall 

}jo.  302. 575.  gpinions  and  the  reafons,  he  ever  fetteth  downc  (')  the  better  opi- 

f«]8.E.4. 4.&  niQ„  aj^j  his  owne  laft,  and  fo  he  doth  here.  [»]  For  at  this  day 

17  AiT    .t^^*  this  doubt  is  fettled,  having  beene  oftentimes  refolved,  that  feeing   [210.  D.J 

fy.Z.  3? a!'  the  iBjney  is  a  fumme  in  groflc  and  collatcrall  to  the  title  of  the 

ai.  H.  7.  Kcyl-  land,  that  the  feoffor  mull  tender  the  money  to  the  perfon  of  the 

wjy74. 16.  tliz.  feoffee  according  to  the  later  opinion,  and  it  is  not  fulficicnt  for 

Vm  327.  lib.  4.  jjjj^  jp  tender  ic  upon  the  land  ;  otherwife  it  is  of  a  rent  that  iffueth 

T^ujh's'cafcr  ^"t  of  the  land.     But  if  the  condition  of  a  bond  or  feoffment  be  to 

f  1/E.4.  6.  deliver  twenty  quarters  of  wheat  or  twenty  load  of  limber  or  fuch 

(5.  Rep. 95,  like,  the  obligor  or  feoffor  is  not  bound  to  carry  the  fame' about 

2.  Cro.  423.  j^jjjI  (ggj^g  jj^e  feoffee,  but  the  obligor  or  feoffor  before  the  day 

ls%^'  ^^%'^  "*"^  g^^  ^°  ^^^  feoffee,  and  know  where  he  will  appoint  to  receive 

I9.  R.  a*/'  it,  and  there  it  mull  bee  delivered.     And  fo  note  a  diverfitie  be- 

Pct.  1*78.  twecne  money  and  things  ponderous,  or  of  great  waight.     If  the 

(Ant.  2c6.  b.  condition  of  a  bond  or  feoffment  be  to  make  a  feoffment,  there  it 

207.  a.)       ^  J3  fulficicnt  [b]  for  him  to  tender  it  upon  the  land,  bccaufe  the 

(A.u.^'ioao '       ^^^tc  '»^^t  P^^^^«  by  Ji^'^^i^'-  „  n  •  " 

I!  Sfr.  not  in  L,  and  M.  but  lo  Rob,  •  &c.  addedL.  and  M.^nd  Roh. 

•     .3  f  ^  4 /««V  »ddcd  L»  and  M.  and  Roh. 
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[211. a.] 


Lib.  3,  upon  Condition. 

«  Deins  U  r»ahli  d*Engleterre  {i).*'  For  if  he  be  out  of  the 
realme  of  Englandy  hee  is  not  boand  to  feeke  him>  or  to  goe  out  of 
the  realme  unco  him.  And  for  that  the  feoiFee  is  the  caafe  that 
the  feoffor  cannot  tender  the  money,  the  feoffor  (hall  enter  into  the 
land  9  as  if  he  had  duly  tendered  it  according  to  the  condition. 

*'  Un  efpeciall  corf  or  all  ferric  e  alftoffeeJ^^    This  is  a  diverfity  be- 

tweene  a  rent  ilTuing  cue  of  land,  and  a  corporall  fervice  iifuing  out 

of  land,  for  it  fufEccth  (as  hath  beene  faid)  that  the  rent  bee  ten- ' 

dered  upon  the  land,  (i)  out  of  which  it  ilTueth.     But  homage  or  ^'  h.  e.VJ*^ 

any  other  fpccial  corporal  fervice  muft  be  4one  to  the  perfbn  of  the  ^^\  e.  3/34,* 

lord,  and  the  tenant  ought  by  the  law  of  conveniency  to  feeke  him  21.  Aff.  13. 

fo  whom  the  fervice  is  to  bee  done  in  any  place  within  England,        7*  £*  4-  4* 

21.  E.4.17. 

20.  E.  Avowrie  Z13.       45.E. 3.9.    46.  £.  3.    Barte  216.     Mich.  22.  &  23.  Eliz.  in  Banke 
\t  Roy,  which  I  myfelfe  beard  and  obferved.     19.  Eliz.  Dier  354.  Lib.  8.  £01.92.  in  Francc*s  ca(ff. 
^Cro.  Jac.  9.) 

If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
life  at  a  place  certaine,  the  obligor  cannot  tender  the  money  at  the 
place  when  he  will,  for  then  the  obligee  (hould  bee  bound  to  per- 
petual! attendance,  and  therefore  the  obligor  in  rcfpeft  of  the  in- 
certainty  of  the  time  muft  give  the  obligee  notice  that  on  fuch  a 
day  at  the  place  limited,  he  wil  pay  the  money,  and  then  the  (1.  Roll.  Abr. 
obligee  muft  attend  there  to  receive  jt :  for  if  the  obligor  then  and  45V  Ant.  206. 
there  tender  the  money,  he  fhall  favc  the  penaltie  of  the  bond  for  ^^^'* 
ever. 

The  fame  law  it  is  if  a  man  make  a  feoffment  in  fee  upon  condi^   18.  Eliz.  Dyer 
tion,  if  the  feoftbr  at  any  time  during  his  life  pay  to  the  feofiee  354- 
twenty  pound  at  fuch  a  place  certaine,  that  then,  &c.     In  this  caic  (a.  Rep.  59. 
the  feoffor  muft  give  notice  to  the  feoffee  when  he  will  pay  it,  for   3-  Rep.  64.) 
without  fuch  nonce  as  is  aforefaid,  the  tender  will  not  be  fuflicient. 
But  in  both  thefe  cafes  if  at  any  time  the  obligor  or  feoffor  mcete  ^'^^^c?^'., 
the  obligee  or  feoffee  at  the  place,  he  may  tender  the  money.  ^^  q^^     *  ^,^K 

U  A.  be  bound  to  B.  with  condition  that  C.  (hall  enfeoiVe  D,  on  .jj  .    ^     ^^  ■ 
fuch  a  day,  C.  muft  give  notice  to  D.  thereof,  and  requcft  him  to  \^^,  /oi. 
be  on  the  land  at  the  day  to  receive  the  feoffment,  and  in  that  cai'e  2.  Cro.  ^.) 
he  is  bound  to  feeke  D.  and  to  give  him  notice. 

"  De  tender^*  or  ttndre^  is  a  word  common  both  to  t]\Q 'Englijh  (2.5.4,3.^44 
and  Fnncht  in  Latine  ojffcrre  \  and  in  that  fenfe,  and  with  that 
Latyn  word  it  is  alwayes  ufed  in  the  common  law.     Fide  Se6t. 
514.  the  tender  of  thehalfe  marke.     And  before,  Sedl.  33|«  334. 

337- 


[?il.b.] 


Sedt, 

Jl/T^  S  ft  feoffment  en  fa  foitfaU^  re- 
fcrvant  al  feoffor  un  annual  rtnt^ 
et  pur  default  de  payment  un  re-entrie^ 
tfc,  en  cejl  cafe  il  ne  befoigne  *  le  te^ 
narit  a  tender  le  rent^  quaunt  tlefl  arere^ 
forfquefur  le  terre^  pur  ceo  que  ceo  ejl 
Xent  ijfuant  bors  de  la  terre^  que  \  eft 

jren^ 
(i)  [See  Note '109.]     * 

[211.  a.] 

(i)  [See  Note  no.;) 


341- 

jDUT  if  a  fcoffinent  in  fee  bco 
made,  referving  to  the  feoiFor  a 
yerely  rent,  and  for  default  of  pay- 
ment a  re-entrie,  &c.  in  this  cafe  the 
tenant  needeth  not  to  tender  the  rent, 
when  it  is  behind,  but  upon  the  land, 
becaufe  this  is  a  rent  ifTuing  out  of  the 

land, 

•  0  a(Jded  L,  and  M.  nnd  Roh. 
-j*  ceo  udcleil  L.  tipi  M.  and  Rola. 


Lib.  3.     Cap.  5, 


Of  Eftatcir 


rgntjech*  CarfiUfeofffirfohfnfit  un 
foiti  di  c$fl  rmU  ft  puis  it  vientjur  la 
Urrey  ^c.  et  U  rent  tuy  foit  deniiy  il 
poet  aver  aj/^ede  Hovel  Dxfkifm,  Car 
eoment  que  il  poet  entrer  per  caufe  de  le 
condition  enfreint^  Wr.  uncore  il  poet 
ejliefy  fcilicet,  de  relviquifl}erJon  entries 
$u  tPaver  tm  ajjife^  ^c.  Et  ijfint  eft 
diverfitie^  quant  al  tender  de  le  rent  que 
ift  ijfuant  hors  dila  terre^  et  del  tender 
d* outer  fummi  en  grojjiy  que  ne  pajfe  if- 
Juant  hors  d^afcun  terre»  > 


St&.  342» 

land,  which  is  a  TttA  fecke.  For  if 
the  feofibr  bee  ieifed  once  of  this  ren^ 
and  after  hee  commeth  upon  the  land^ 
&c.  and  the  rent  is  denied  him,  he  may 
have  an  affife  of  Novel  Dijfeijhu  For 
albeit  he  may  enter  by  reafon  of  th& 
condition  broken,  &c.  yet  hee  may 
choofe  either  to  relinquilh  his  entrie, 
or  to  have  an  alRfe,  &c.  And  fo  there 
is  a  diverfitie,  as  to  the  tender  of  a  rent 
which  is  iffiiing  out  of  the  land,  and  of 
the  tender  of  another  fumme  in  grofle^ 
which  is  not  ifluing  out  of  any  land. 


(Ant.  145.  a.) 
14«  £  3*  Entre 

congeable  45* 
14.  Afi*.  II. 
45.  Afl*.  5. 
6.  H.  7.  3. 
17.  E.  3.73. 
PI.  Com.  133. 
ft2.  H,  6.  57. 
(3.  Rep.  64, 65.) 
(i.  Roil.  Abr. 

475'Poft-373*«' 
Noy  7.) 


TJ  ERE  the  diverHtie  appeareth  betweene  a  fumme  in  grofie* 
^^  and  a  rent  iiTuing  oat  of  the  land,  as  hath  beene  touched  before. 

**  Uneore  il  poet  efier»  fcilicet,  de  relinquijber  fin  entry ^  cu  de  aver 
mn  ajp/e.*' 

Here  it  appeareth,  that  if  the  condition  be  broken  for  non  pay- 
ment of  the  rent»  yet  if  the  feoffor  bringeth  an  aifife  for  the  rent 
due  at  that  time,  he  ihal  never  enter  for  the  condition  broken, 
becaufe  hee  aifirmeth  the  rent  to  have  a  continuance,  and  therein 
wayveth  the  condition.  And  fo  it  i&  if  the  rent  had  had  a  clauile 
of  dillreife  annexed  unto  it,  if  the  feoffor  had  deftrained  for  the 
ret^,  for  non  payment  whereof  the  condition  was  broken,  he  fhould 
never  enter  for  the  condition  broken,  but  he  may  receive  that  rent 
and  acquite  the  fame,  and  yet  enter  for  the  condition  broken.  Bat 
if  he  accept  a  rent  due  at  a  day  after,  hee  (hill  not  enter  for  the 
condition  broken,  becaufe  he  thereby  affirmeih  the  leaiie  to  have  a 
continuance  (i). 


(i.  Roll.  Abr.  445,446.) 
(1.  Cro.  13, 14-} 


Sedt.  342. 


JP  T  pur  ceo  ilferra  bone  etfun  chofe 
■^  pur  celuy  que  vott/aire  tiel feoffs 
ment  en  mortgage^  de  mitter  un  e/peaal 
lieu  lou  ks  denier s  Jeront  payes^  et  le 
plu'ts  ejpeciall que  eft  mit%  le  melior  eft 
pur  li feoffor.  Sicome  A.  infeoffe  B.  a 
aver  a  luy  et  afes  beires^fur  tiel  eondi- 
tiortj  queJiA.  paya  a  B.  in  le  Feaft  de 
Saint  A£chael  VArchangell  procheine 
a  venery  en  tfglije  cathedrall  de  Faults 
en  LondreSy  deins  quater  heures  pro* 
(heine  devani  le  heure  de  noone  de  mefme 
le  Feofty  a  U  Rood  loft  de  *  L  Rood  di 

le 


m 

AND  Aercfore  it  wil  be  ^  good 
and  fure  thing  for  him  that. will 
make  fuch  feoiFment  in  morgage,  to 
appoint  an  cfj>ccial  place  (2;  where 
the  money  (hall  bo  payd,  and  the  more  ["2  j  2.  a.l 
fpeciall  that  it  bee  put,  the  better  it  is  •■  *-• 

for  the  feoffor.  As  if  J.  infcofie  B. 
to  have  to  him  and  to  his  heires,  upon 
fuch  condition,  that  if  yf.  pay  to  B.  on 
the  Feaft  of  Saint  Michael  the  Arch- 
Angell  next  commVng,^  in  the  cathe- 
drall church  of  St.  Paul's  in  London, 
within  foure  houres  next  before  the 

hour 


(n  f^ceNote  iii.] 
(t)  [§ee  Nptc  uuj 


*  U  Roodde  le^  T\ot1i\  L.  and  M.  nor  Rolw 


Lib,  3- 


upon  Condition. 


Scft.  343. 


h  North  doon  eUlm  nufine  U  efglifi^  ou 
'  U  Umbi  di  S.  ErkenwaU^  ou  al  buis  de 
tiel  cbappilly  on  a  tiilpilUr^  dtins  mefme 
Fefglife^  que  adonque  bien  lift  al  avant- 
M  Pi,,  eta  fe$  hiires  JFentrer^  ^c.  en 
iiil  cafe  si  ne  be/oigm  de  querer  le  feoffee 
£n  auter  lieuj  m  d'ejire  en  outer  ueu^ 
forfque  en  le  lieu,  comprife  en  Pendens 
iurey  ne  d\fire  la  pluis  knge  temps  que 
ie  temps  fpecifie  en  mefme  Pendenturoy 
pur  tender  ou  fajer  U  money  a  le  feoffee  ^ 


hour  of  noone  of  the  fame  Feaft,  at 
the  Rood  loft  of  the  Rood  of  the  North 
doore  widiin  the  fame  church,  or  at 
the  tombe  of  Saint  Erkenwald,  or  at 
the  doore  of  fuch  a  chappell,  or  at  fuch 
a  pillar,  within  the  fame  church,  that 
then  it  ihal  be  lawful!  to  the  aforefaid 
A*  and  his  hetres  to  enter,  &c,  in  this 
cafe  he  needeth  not  to  feek  the  feoffee 
in  an  other  place,  nor  to  bee  in  anjr 
other  place,  but  in  the  place  compril- 
ed  in  Che  indenture,  nor  to  bee  there 


longer  than  the  time  fpccificd  in.  the  iamc  indenture,  to  tender  or  pay  the  mo- 
ney  to  the  &ofiee,  &c 


H 


£  R  £  is  good  coanfell  and  advice  given*  to  fct  downc  ia 
conveyances  every  thing  in  ccrtaintie  and  particularitie,  for 
certaintie  is  the  mother  of  quietneffe  and  repofe,  and  incertaintie 
the  caufe  of  variance  and  contentions ;  and  for  obtaining  of  the 
one,  and  avoyding  of  the  other,  the  beft  mcane  is,  in  all  aflu- 
rances,  to  take  counfell  of  learned  and  well-experienced  men,  and 
jjot  10  truft  onely  withoat  advice  to  a  precedent.  For  as  the  rule 
is  concerning  the  ftatc  of  a  man's  bodie.  Nullum  medicamentum  eft 
idem  emnibus,  fo  in  tiie  ^te  and  aiTuraoce  of  a  man's  land«  Nullum 
txemplum  eft  idem  omnibus, 

«  Jl  timthe  de  Saint  Erimwald,  VcJ*  This  Erkemi/ald  was  a 
younger  fonne  di  Amna^  king  of  the  Eeft  Saxons,  and  was  firft  ab- 
bot of  Cixer/ey  in  Surrey  which  he  had  founded,  and  after  biftop  of 
ZoadoK,  a  holy  and  devout  man,  and  lieth  buried  in  the  foath  iile« 
above  the  quire  in  Saint  PokPs  church,  where  the  tombe  yet  rc- 
maineth,  that  Littleton  fpeaketh  of  in  this  place :  he  ilouriihed 
about  the  yeare  of  our  Lord  680. 

The  reiidoe  of  this  Se^on  and  the  (Vr.)  are  evidenL 


SeA.  343- 


T'TE  Mi  en  ttietcafe^  lou  le  lieu  f  de 
payment  eft  limitte^  le  feoffee  n^eft  % 
oblige  de  receiver  le  payment  ere  nul  au* 
ier  lieu  forfque  en  mefme  le  lieu  iffmt 
£mit,  Mes  uncorefi  tl  refceivft  le  pay^ 
ment  en  auter  lieu  c(o  eft  affeis  bone^  et 
4ntxyf oritur  le  feoffor ficome  Je  receit  uft 
Mfti  enmgme  U  lieu  ijjmt  limits  t^c» 


ALSO,  in  fuch  cafe,,,  where  the 
'^^  place  of  payment  is  limited,  the 
feoffee  is  not  bound  to  receive  the 
payment  in  any  otner  place  but  in  the 
lame  place  fo  limitted.  But  yet  if  he 
doe  receive  the  payment  in  another 
place,  this  is  good  enough  and  as  flrong 
for  the  feoffor  as  if  the  receipt  had 
beene  in  the  iame  place  fo  limited, 
&c. 


it  Jejio^men^  not  in  L.  and  M.  nor  Roh.       t  fas  added  in  X.  and  M*  and  Roh. 


HEREDV 


Lib.  3.    Cap.  5.         Of  Eftates 


Se&.  ^44, 


(6.  Rep.  46.  b» 
47.  Plo.  69 1  b. 

5.  Rep-'ii;.) 


U  E  R  £  B  Y  it  sppeareth  that  the  place  is  but  a  circumftance ; 

^*  and  therefore  if  the  obligee  receiveth  it  at  any  ether  place* 

it  is  fufficienr,  thoagh  he  be  not  bound  to  receive  it  at  any  other  ^  ^  ^ 

place.     And  fo  it  13  if  the  mony  be  to  be  paid  on  fach  a  feail»  [2I2«  D.J 

yet  if  the  money  be  tendred  and  received  at  any  time  before  the 

day,  it  is  fufficient.  (1) 


Sed.  344. 


7  TEMy  en  tiel  cafe  drfeoffment  en 

•^  mortjgage^  ft  le  feoffor  paya  alfeof^ 

fee  un  chival^  ou  hanap  d^argent^  ou  un 

anneld^ory  ou  outer  tiel  chofe  en  pleinfa^ 

tisfa£lion  del  moneys  et  Pauter  ceo  re-- 

ceivftj  ceo  eft  qffits  bone,  et  auxy  fort 

Jicome  il  ufl  receive  lafumme  del  money ^ 

coment  que  le  chival  ou  tauter  chofe  ne 

fuit  de  vintifme  part  del  value  defumme 

de  le  moneyy  pur  ceo  que  Pouter  ovoit 

ceo  accept  en  pleine  fatisfa£tion  *. 


ALSO,  in  the  cafe  of  feoffment 
in  morgage,  if  the  feoffor  payeth 
to  the  feoffee  a  horfe,  or  a  cup  of  fd- 
vef)  or  a  ring  of  gold,  or  any  fuch 
other  thing  in  ful  fatis&dion  of  the 
money,  and  the  other  receivetfa  it^ 
this  is  good  enough,  and  as  ftrong  as 
if  hce  had  received  the  fumme  of  mo- 
ney, though  the  horfe  or  the  other 
thing  were  not  of  the  twentieth  part 
of  the  value  of  the  fum  of  money,  be- 
caufethat  the  other  hath  accepted  it  in 
ful  (adsfadion* 


(Dyer  1.)  O  E  R  E  U  P  O  N  are  many  diveriities  worthic  of  obfcrvation. 

3.  H.  7.  4.  b.  xl  Ftrft,  there  is  a  diverfitie,  when  the  condition  i<  for  payment 
5.  H.  7.  16.  ^f  money;  and  when  for  the  deliverie  of  a  horfe,  a  robe,  a  ring, 
'*  E*A  *?b*  ^^  ^^^  like:  for  where  it  is  for  payment  of  money,  there  if  the 
47!  e!  3.  24*  feoffee  or  oblieee  accept  an  horfe,  &c.  in  fatisfadion,  this  is  good  : 
22.  B.  4«  24.  but  if  the  condition  were  for  the  deliverie  of  a  horie,  or  rob?,  there 
'^7.  H.  6. 16.  albeit-  the  obligee  or  feoifee  accept  money  or  any  other  thing  for 
Li.  9  fo.  78.  j|^^  horfe,  &c.  it  is  no  performance  of  the  condition.  The  like  law 
( 1^' RoU.  Repl      ^^'  ^^  '^^  condition  bee  to  acknowledge  a  recognizance  of  twentie 

poands,  &c.  if  the  obligee  or  feoffee  accept  twenty  pounds  in  facis- 
fadion  of  the  condition,  it  is  not  fufiicient  in  la\v,  *  but  notwith- 
ftanding  fuch  acceptance,  the  condition  is  broken. .  And  fo  it  is  of 
all  other  col  lateral!  conditions,  though  the  obligee  or  feoffee  him- 
felfe  accept  it. 

Secondly,  in  cafe  when  the  condition  is  for  payment  of  money, 
there  is  a  diverfitie  when  the  money  is  to  be  payd  to  the  panic,  and 
when  to  an  eftranger ;  for  when  it  is  to  bee  payd  to  an  eflranger, 
there  if  the  ilranger  accept  an  horfe  or  any  coUaterall  thing  in  fa- 
tisfadion  of  the  money,  it  is  no  performance  of  the  condition,  be- 
caufe  the  condition  in  that  cafe  is  firidiy  to  be  performed,  fiat 
if  the  condition  be,  that  a  (banger  fhal  pay  to  the  obligee  or  feof- 
fee a  fum  of  money,  there  the  obligee  or  feoffee  may  receive  a 
horfe,  &c.  in  fatisfadion. 

Thirdly,  where  the  condition  is  for  payment  of  twentie  pounds^ 
the  obligor  or  feoffor  cannot  at  the  time  appointed  pay  a  leffer 
fumme  in  fatisfadlion  of  the  whole,  becaufe  it  is  apparant  that  a 

leffer 


296.) 

12.  H.  4.  23. 
•  Peytoc's  cafe 
ubi  fupra* 
(Ant.  207.) 

4.  H.  7. 4.  Dy. 
35.H.S.56. 
27.  H*  8.  I. 
(Ant.  20S.  b.) 


Lib.  5.  fo.  117. 
P'mnel's  cafe.  ' 


(i)  [See  Note  1x3.]  .       *  &c,  added  In  L.  and  M.  and  Roh. 


LIb.*3* 


upon  Condition 


lefTer  fumtne  of  money  cannot  be  a  fatisfafkion  of  a  greater.  But 
if  the  obligee  or  feotee  'doe  at  the  day  rccejve  part,  and  thereof 
make  an  acquittance  under  his  feale  in  ftill  fatisfa^ion  of  the  whole, 
it  is  fuifickftt,  by  rea(bn  the  deed  amoanteth  to  an  acquittance  of 
the  whole.  If  the  obligor  or  lefTor  pay  a  leiier  fumme  either  be- 
fore the  day,  or  at  anomer  place  than  is  linited  by  the  condition^ 
and  the  obligee  or  feoffee  receiveth  it^  this  is  a  good  fatisfadlion. 

Fourthly,  not  onely  things  in  poiTeflion  may  be  given  in  fatis- 
fadion,  (whei-eof  ^////f/0«  putceth  his  cafe,)  but  alfo  if  the  obligee 
or  feoffee  accept  a  ftatute  or  a  bond  in  fatisfadUon  of  the  money,  it 
is  a  good  facisfaftion. 
-  -        If  the  obligor  or  feoffor  be  bound  by  condition  to  pay  an  hun- 

[21  J*  a.. J  dred  markes  at  a  certaine  day,  and  at  the  day  the  parties  doe  ac- 
count together,  and  for  that  the  feoffee  or  obligee  did  owe  tweniie 
pound  to  the  obligor  or  feoffor,  that  fumme  is  allowed,  and  the 
rciidue  of  the  hundred  markes  paid,  this  is  a  good  fatisfadlion, 
and  yet  the  twenty  pound  was  a  chofe  in  adion,  and  no  payment 
was  made  thereof,  but  by  way  of  retainer  or  difcharge  (i). 

*'  En  pUinefaiisfaaion.^*     Nota^  in  fatisfadion  and  in  full  fatis- 
£i6lion  is  all  one* 


Sea.  345. 

26.  H*  6.  tit. 
BAnre  37. 
(Si(1.44.Poft. 
373.3,  Mo. 47.) 


30.  E.  3.  23. 
(Hob.  68,  69.) 


II.  R.  ft.  tit. 
Barre  3.  43, 

(I.  Roll  Abr. 
470.  604.) 
(Nov.  110. 
5.  Rtep.  117.) 
37.  H.  6.  26. 
46.  E.  3.  33, 
34.  H.  6.  17-  • 

22.  H.  8.  2«  fau 


Sedt.  345. 


,T  T E  M  ft  home  enfeoffa  un  outer  * 
fur  condition^  que  tlet  fes  heires  ren^ 
drent  a  un  ejlrange  home  ^  a  fes  heires 
un  annuel  rent  de  20  j.  ^c.  etfiilou 
fes  heires  failont  de  payment  de  cco^  que^ 
adonquei  blen  lirroit  at  feoffor  et  a  fes 
heires  de  entrer^  ceotfl  ton  condition  :  et 
uncore  en  cefi  cas^  coment  que  tie!  an^ 
nuall  payment  eft  appeUe  en  tendenture 
unannuall  rent^  ceo  n  eji pas  properment 
rent.  Car  s*il  Jierroit  renty  il  covi£nt 
eflre  rent  fervtce^  ou  rtnt  charge^  ou 
rent  feckey  et  f  il  n*eft  dfcun  de  cux* 
Car  fi  Veflrange  fuit  feijie  de  ceo^  et 
puis  ilftiit  a  lay  denUy  ti  n^avera  un- 
que  ami  de  ceo^  pur  ceo  que  il  n\ft  J 
pas  iffuant  \  hon  d*afcun  tenements  \  et 
iffint  teflrange  nad  afcUn  remedie^  fi 
iitl  annual  rtnt  foit  aderere  en  cefi  cas^ 
nus  que  le feoffor  oujes  heires  poient  en- 
trery  l^c  Etumsrefi  U  feoffor  cufes 
imres  entront  pur  default  de  payment^ 
adonque  tUl  rent  eft  ale  a  touts  jours*  Et 
ifftnt  till  rent  §  rCefiforfque  un  peine  af- 

(i)  {See  Note  T14.] 

•  ^ay^^.atlded  L.  and  M.  aT^c!  Ro!i, 

-f  qu£  ajded  L.  aud  M.  an.l  II  j!i. 


A  L  S  O  if  a  man  infeofFe  an  other 
upon  condition,  that  hee  and  hin 
heires  fhall  render  to  a  ft  ranger  and  t-* 
his  heires  a  yearely  rent  of  20  flavU 
lings,  &c.  and  if  hee  or  his  heires  faile 
of  p^iyment  thereof,  that  then  it  ftuiS 
bee  lawful  I  to  the  feoffor  andJiis  heirej 
to  enter,  this  is  a  good  condition  :  and 
yet  in  this  cafe,  albeit  fuch  annuiill 
payment  be  called  in  X^c\t.  indenture  a 

?earelyrent,  this  is  not  properly  a  rent. 
'or  if  it  fhould  bee  a  rent,  it  mutt 
bee  rent  fervice,  rent  charge,  or  a  rent 
(ecke,  and  it  is  not  any  of  tnefe.  For 
if  the  ftranger  were  fcifed  oY  this,  and 
after  it  were  denied  him,  hee  fhjll 
never  have  an  affile  of  t{ils,  bccnull* 
that  it  is  not  iffuing  out  of  any  tcp.e- 
ments;  and  fo  the  ftranger  hath  pot 
any  remedy,  if  fuch  ycarcly  rent  be 
behind  in  this  cafe,  but  th.it  the  fe-^f - 
for. or  his  heires  may  enter,  Sec.  AnI 
yet  if  the  feoffor  or  liis  heires  enter  I*  ^r 
clefault  of  payment,  then  fuch  n.;.-  i> 


j'  \r:'f  n  )♦.  in  L.  av:  M. 


n 


'11- 


Lib.  5.    Cap.  5.  Of  Eftate^  Scft.  345. 

)l^  tf  li  tenant  ttfn  biira^  qui^s^ib  ne  taken  away  for  ever.    And  lb  fuch  a 

voiUntfcjir  ceofoiofipii  lafimuJil  in-  a  rent  is  but  as  a  paine  fet  upon  the 

datturij  ibperdront  kur  terrtfer  tin--  tenant  and  his  heires,  that  if  they  wilt 

trie  d^l  feoffor  oufes  beires  pur  defaub  not  pav  this  according  to  the  forme  of 

ie  paiment.    Et  en  ceft  cos  tlfembie  fue  the  indenture,  they  (hall  lofe  their  land 

k  feoffee  et  (ei  hares  doyent  querer  U  by  thecntrieof  thefeofibrorhishdres 

ejtranger  et  heires  s^ihhnt  deins  EngU'^  for  default  of  payment.     And  in  this 

terre^  t  p^  ^'o  que  nut  lieu  eft  limit  Vcu  cafe  it  feemeth  that  the  feofiee  and  his 

le  payment  ferrafait^  et  pur  ceo  que  tiel  heires  ought  to  feeke  the  ftranger  and 

rent  n'eft  pas  ijfuant  %  hors  d^afcun  his  heires  if  they  bee  within  England^ 

terrey  isfc.  becaufe  there  is  no  place  limited  where 
the  payment  ihall  bee  made^  and  for  that  fuch  rent  is  not  ifliiing  out  of  any 
land,  occ. 

(Dr.  and  Stud.  *r     r>£  NDRONTauH  eftrange  bemt  un  annuel  rent,  Wr.'* 
Tlil^t*  fol.  ^  *^**  rcfcrvaiion  is  mcercly  void  [a]  (at  thereaibns  here* 

70.71.     *     '  After  ID  (tixs  fe^ion  allcadged  by  Littleton,  and  alfo  for  that  no 

CPio- 143.  (era  eilatc  moveth  from  the  firanger,  and  that  he  is  not  partie  to  the 

hon  in  cafe  le        dccd. 

Roy.  Ant.  47.  a.  p^^  albeit  It  bec  a  voydc  rcfervation,  and  can  be  no  rent,  and 
Aot.  141.  V)  ^^  words  of  the  condition  be,  that  if  the  feoiFee  or  his  heires 
faile  of  payment  of  it,  (that  is  of  the  annuall  rent)  that  then,  &c. 
yet  it  appeareth  that  the  condition  is  good,  and  annuall  rent  (hall 
bee  taken  for  an  annuall  farome  of  money  in  groff/,  and  not  in  the 
proper  £gnification  thereof,  'uix,  to  bee  a  rent  ifluing  oat  of  land, 
which  is  to  bee  obfcrved,  that  words  in  a  condition  fhall  bee  taken 
out  of  their  proper  fenfc,  ut  res  magis  'valeat  quampereat,  and  fo  in 
r*]  6.B.«.entr.  like  cafes  it  is  holdcn  [^]  in  our  bookes. 

«»ng.  55.  rpci- 

pcrc.     S.  AiT.  34*  revprtcre. 

(t.  Rep.  76.  But  if  ^.  bee  feifed  of  certaine  lands  and  J,  and  B.  joyne  in  a 

Codbott448.)      fcoiFment  in  fee  referving  a  rent  to  them  both  and  their  heires, 

and  the  feoffee  grant  that  it  ihall  be  lawful!  for  them  and  their 
(Ant.  148. a,       hrires  to  diftreine  for  the  rent,  this  is  a  good  grant  of  a  rent  ^o  faij*  b.J 
bed. 22 J.)  tYii:m  both,  becaufe  hee  is  partie  to  the  deed,  and  the  claufe  of  di* 

ilrcfTc  is  a  grant  of  the  rent  to  J,  and  B,  as  it  appeareth  before  in 
the  chapter  of  rents.     But  if  B.  had  beene  a  flranger  to  the  deed, 
then  B.  had  taken  nothing.     And  upon  this  divertitie  are  all  the 
[c]  18.  E.  2.       bookes  [f],  which  prima  facie  feemc  to  vary,  reconciled. 
^\ir.  581. 

a6.  H.  8.  2.  ««  Car  s^il  ferra  rent,  il  co>uient  eftre  rent  fervidt  rent  charge,  on 

,  3.  E.  2.  fcpff.    ^^^^  j^^i^g^  ^  -i  „.^  „j^i  ^g  gux.'*    This  is  a  good  logical  argument 

TcZ^  fi.  ir.  ^  di^ifone,  ^  argumentum  a  di'vifione  tft  fortiffimm  in  Ufe.  [d]  Lit- 
ph  31,  ' '  tleton  ufeth  this  argument  dfcwhere,  where  fee  more  of  this  matter, 

[,/]  Vide  Sea.  ^    .        .     .    ,  r 

381.  «  Pur  default  de  payment.*^  Note  here,  feemg  it  is  bnt  a  iumme 

in  groifc,  there  need  no  demand  of  the  rent ;  for  Littleton  here 
faith,  that  the  feoffee  ought  to  feckc  the  perfon  of  the  ftranger  to 
pay  him  the  fumme  of  money,  becaufe  it  is  a  fummc  in  groUc  ai.4 
not  iiTuing  out  of  thfc  land. 


t  tur  ao  que  wul lieu  cjf  limit  bottle paj^     Roh. 
mmferra  Jait,  et,  not  m  L.  and  M.  nor         J  ban 


ferra  ^-"   "    "     "'"  " ""         °^^  *"  ^'  *"^  ^'  nor  IWi. 


Scd. 


LJh.  3«  upon  Condition*  Se£l.  346. 

Scift*  346* 

TPT  hic  nofB  dmx  cbo/es:  un  tji^  A^^  ^^^  "^^  two  things:  dnc. 

qui  nul  rent  (que  properment  ift  dit  is,  that  no  rent  (which  is  pro- 

rentjpcit  e/lre  referve  fur  afcun  feoffs  perly  laid  a  rent)  may  be  rcferved  upoa 

fnent^  dmu^  $u  ieasy  forfque  tanifile^  any  feofRnent)  gift,  or  leafe,  but  onely 

mnt  al feoffor y  ou  al  donor^  ou  al  leffor^  lo  the  feofl^or,  or  to  the  donor,  6r  to 

^u  a  lour  heiresy  &  en  nuH  maner  §  iV  the  leflbr,  or  to  their  heires^  and  in 

folt  ijire  referve  a  afcun  ejlrange  per  fan.  no  manner  it  may  bee  rcferved  to 

Mes  fi  deux  jeyntenanU  font  un  leas  per  any   ftrange    perfon.      But  if  two 

fait  enienty  refervant  a  un  de  eux  un  jointenants  make  a  leafe  by  deed  in** 

certaine  annuall  rentj  ceo  ift  affeU  hn  dented,  referving  to  one  of  them  a 

a  luy  a  que  le  rent  efi  referve^  pur  ceo  certain  yearely  rent,    this  19  good 

que  il  eft  privy  a  U  leafe  CsT  neny  ef  enough  to  him  to  whom  the  rent  rs  f  e- 

trange  a  li  Uas^  i^c.  ferved,  for  that  hee  is  privie  to  the 

leafe  and  not  a  ftranger  Co  the  leaie, 

&c. 

•*     j^  Le  feeffoTt  denor^,  He.  ou  a  lour  heires^* ^  Hereby  it  may  (Hob.  130.    . 

*^^  ieem  that  if  a  man  make  a  feofFment^  gift«  or  leafe,  that  ^*  ^^l-  ^^r* 

(omitting  himfelfc)  he  may  referve  a  rent  to  hu  hcires  (i).     Bat  J^J*  ^^^*  ^ 
Littleton  u  not  fo  to  be  underftood  ;  his  meaning  is»  that  either  the     '    b!)  ^ 

feoffor,  kc.  may  referve  the  rent  to  himfelfe  only,  or  to  himfelfe 


comyne  to  his  heires,  that  this  is  good.  \^^y^  ^^^\ 

If  a  man  make  a  feofFement  in  fee;  refervfng  a  rent  to  him  or  (Ant.  4^.  a.) 

his  heirs,  it  it  good  [/]  to  him  for  tearme  of  his  life,  and  void  [/]  Libi  5.  fbl. 

to  hif  heire.  > '  '•  MaUorieV 

Cife* 

«  Mesfi  ^mntetumts  font  un  leafe  per  fait  indent ^  bfc."  ( i ) 
This  caie  being  by  deed  indentedi  is  evident,  and  it  hath  been  5*  K*  4*  4*  '* 
touched  before;  but  if  that  two  joyntenants  without  a  deed  in-  i^j^c^'^i 
dented  make  a  leafe  for  life,  referving  a  rent  to  one  of  them,  it  tpJl^lfi  ^** 
fhall  enure  to  them  both  in  refped  of  the  joynt  reverfion.    And  fo  Ant  47.  •  ) 
it  is  of  a  furrender  to  one  of  them,  it  (hall  enure  to  them  both« 

If  two  joyntenants,  the  one  for  life,  and  the  other  in  fee,  joyne  (Ant  tps.  a. 
in  a  Ictfe  for  life,  or  a  gift  in  taylc,  referving  a  rent*  the  rent  flial  ^  ^*^  'S*  «• 
enure  to  them  both ;  for  if  the  particular  cftate  determine,  they  jj"  b.*I*Q3*,*|)*' 
ihail  be  joyntenants  againe  in  pofleffion.    But  if  tenant  for  life,  and 
he  in  the  reverfion  joya  in  a  leafe  for  Hfe,  or  a  gift  in  taile  by 
deed,  referving  a  rent>  this  (hall  enure  to  the  tenant  for  life  onely, 
during  his  life^  and  after  to  him  in  the  reverfion,  for  every  one 
£ranu  that  which  he  may  lawfully  grant ;  and  if  at  the  common  Vid«  9<A.  ^S« 
law  they  had  made  a  feoi^ment  in  iee  generallyj  the  feoffee  ihoukl 

have 
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have  holden  of  the  tenant  for  life  daring  his  life,  and  after  of  him 
\g]  Mieh.  }6»     in  revcrfion»  and  io  it  was  holdeii  [^]  in  the  King's  Bench. 
U  37.  £lhb 


Sedl.  347. 


T  E  fecondchofe  ♦  {/?,  aue  nul  entrle 
ou  reentrie  (que  ejt  tout  un)  f 
foit  etre  reftrvi  m  dom  a  afcun  perfon^ 
forfque  tantfoUment  al  feoffor^  ou  ai 
donoTy  ou  al  lejfory  ou  a  lour  heires :  i^ 
iiel  X  reenter  m  poyt  ejlre  grant  a  un 
auterperfoHm  Car  ft  hofne  Icjfa  \  Urre 
a  un  outer  pur  terme  de  vit  per  inden^ 
ture^  rendant  allejfor  tt  afcs  hares  cer- 
taine  rent^  i^  pur  default  de  payment  un 
reentry^  6f  r.  f  apres  le  kffor  pir  unfaii 
granta  le  reverfon  de  la  terre  a  un  au" 
ter  en  fee^  et  le  tenant  a  terme  de  vie 
atturna^  ^c.f  le  rent  apres  foit  aderere^ 
le  grantee  de  le  reverfion  poit  dijheiner 
pur  le  renty  pur  ceo  que  le  rent  //?  inci' 
dent  a  le  reverfion ;  mts  il  nepoit  entrer 
en  la  terre^  &  oujie  le  tenant^ficonu  le 
Icjfor  puiffoit  oufe%  helres^fi  le  reverfion 
ujl  rfie  continue  en  eux^  ^c.  Et  en  cejl 
ca/e  I* entrle  eji  tolle  a  touts  timps^  car 
le  grantee  de  le  reverftm  ne  foit  entrer^ 
caufa  qua',  fupra.  Et  le  leffor  ne  fis 
heires  ne  poyent  enter  j  car  ft  le  Icjfor 
puijfoit  entrer 9  donqu^s  il  covient  que  il 
ferroit  §  en  fin  primer  efiatCy  Wt".  et  ceo 
ne  poit  iftriy  pur  ceo  que  il  ad  alien  de 
luy  le  reverfion* 


np  H  E  fecond  thing  i^  that  no  cn- 
try  nor  reentry  (which  is  all  one) 
may  be  rcfervcd  or  given  to  any  perfon, 
but  only  to  the  feoffor,  or  to  the  do- 
nor, or  to  the  Itflbr,  or  to  their 
heires:  and  fuch  reentrie  cannot  be 
given  to  any  other  perfon.  For  if  a 
man  letteth  land  to  anoAer  for  tearme 
of  life  by  indenture,  rendring  to  the 
leflbr  and  to  his  heires  a  certaine  rent, 
and  for  default  of  payment  a  reentry, 
&c.  if  afterward  the  leflbr  by  a  deed 
grantcth  the  reverfion  of  the  land  to 
another  in  fee,  and  the  tenant  for 
terme  of  life  attorne,  &c.  if  the  rent 
be  after  behind,  the  grantee  of  a  re- 
verfion may  diftreine  \ox  the  rent,be- 
caufc  that  the  rent  is  incident  to  the 
reverfion  ;  tut  he  may  not  enter  into 
the  land,  and  oude  the  tenant,  as  the 
leflbr  might  have  done  or  his  heires, 
if  the  reverfion  had  beene  continued 
in  them,  &c.  And  in.this  cafe  the  en-^ 
trie  is  taken  away  for  ever  \  for  the 
grantee  of  the  reverfion  cannot  enter, 
ccufa  qua  Jupra.  And  the  leflbr  nor 
his  heires  cannot  enter;  for  if  the  lef- 
for  might  enter,  then  hee  ought  to  be 


in  his  former  fiate,  &c.  and  this  may  not  bee,  becaule  hee  hath  aliened  from  him 
tho  reverfion. 


(].  Roll.  Abr. 
473') 


"  G)  ^^  »«/  etitrie,  yr."  Here  Zitileton  rcciteth  one  of  the 
^*V»^  raaximcs  of  the  common  law ;  and  the  rcafon  hereof  is, 
for  ayoyding  of  maintenance,  fupprcffion  of  ri^ht,  and  ftirring  up 
of  fnites :  and  therefore  nothing  m  adlion,  entrie,  or  rc-entrie,  can 
bee  granted  over;  for  fo  under  colour  thereof  pretended  titles 
might  bee  granted  to  great  men,  wherby  right  might  bee  trodden 
downei  and  the  weake  opprcfled,  which  the  common  law  forbid- 
deth,  as  men  to  grant  before  ihey  be  in  poITeflion. 

«♦  Pur 


•  efi  not  in  Roh.  hut  in  L.  and  M, 
-f  tie  added  in  L/  and  M.  and  Roh. 
I  recntn'^-^ent  in  L.  and  M.  and  Roh. 
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[2I4«  t>«J      «*  Pur  Jefimb  Ji p^ment  un  reentrie,VcJ**    Hereupon  w  to  bee  (io,Rep.  41.) 
collefted  divers  diverficies.    Firfi«  betweene  a  condition  that  re* 
qaireth  a  re-entHe«  and  a  limitation  that  ip/o  fa£io  detcrmineih  the  i^^  *4»»  «- 
cftate  without  any  entry.     Of  this  firll  fort  no  ftrangcr,  as  LittU-  !*,,,  p*^^'*. 
ttm  faith,  (hall  take  any  advantage^  as  hath  beene  faid.     Bat  of  ^.)'*     ^ 
limitations  it  is  otherwife.    As  if  a  man  make  a  leafe  quoufque^  that 
is,  Dotill  /.  5.  come  from  Rome,  the  leflbr  grant  the  reveruon  over 
to  a  ftraneer,  /.  S*  comes  from  Rome^  the  grantee  flial  take  ad* 
vantage  of  it  and  enter>  becaofe  the  eftate  by  the  exprefle  limiutioa 
was  determined. 

So  it  is  if  a  man  make  a  leafe  to  a  woman  quamJiu  cajtavixi-  Aegtfters46^ 
r//*  or  if  a  man  make  a  leafe  for  life  to  a  widow,  Ji  tamiiu  in  purd  P^-  ^<>°>*  27. 
^dnitatt  *viHJireu  So  it  is  if  a  man  make  a  leafe  for  a  100  yeares  if  l^^'?'  ga 
the  leflee  live  fo  long,  the  leflbr  grants  over  the  reveriion*  the  lef-  f^nIVIo/ 
fee  diest  the  grantee  may  enter,  caufii  qua  fupra*  Lib.  xo.  fo.  36. 

2.  Another  diverfitie  is  betweene  a  condition  annexed  to  a  iitt-"  Mary  Porting* 
hold,  and  a  condition  annexed  to  a  leafe  for  years.  *^"**  ^^^^ 

For  if  a  nian  make  a  gift  in  taile  for  a  leafe  for  life  upon  con-  (Plo.24t.  a.) 
dition»  that  if  the  donee  or  leiTee  goeth  not  to  Rome  before  fuch  a  Brooke  tit  Con« 
day  the  gift  or  leafe  ikaJl  ceafe  or  be  void,  the  grantee  of  the  re-  ^^^''JJ '"  ^^' 
verfion  mall  never  take  advantage  of  this  condition,  becaufe  the  pjnionde  Brom- 
eUate  cannot  ceafe  before  an  entrie  ;  but  if  the  leafe  had  beene  ley.  10.  E.  52.  * 
but  for  yeares,  there  the  grantee  ihould  have  taken  advantage  of  10.  Arr.  Fl.  24. 
the  like  condition,  becanie  the  leafe  for  yeares  ipfo  faQo  by  the  P^-  ^<'"»*  S^- 
breach  of  the  condition  without  any  entry  was  void ;  for  a  leafe  * ''  ^*  7*  '7- 
for  yeares  may  begin  without  ceremony,  and  fo  may  end  without  |q,'    '  ^'    ^^ 
ceremony ;  but  an  eilate  of  freehold  cannot  begin  nor  end  without   (i.  Roil.  Abr. 
ceremony.    And  of  a  voide  thing  an  efbranger  may  take  bene-  475*  Noy  7. 
£t,  but  not  of  a  voidable  eliate  by  entry.  3.Rep.64.b.65. 

o*  Rep.  ^  j» 

«  Jl feoffor,  ou  id  donor,  lie.  ou  a  hmr  beirii,  Wr."     Here  is  to  p!^**'^*  ^'^ 
be  obferved  a  diverfitie  betweene  a  refervation  of  a  rent  and  a  f, .  |  ™sa)Iiift'« 
re-entry;  for  (as  it  hath  beene  faid)  a  rent  cannot  be  referved  to  ca^sUf. 
the  heire  of  the  feoffor,  but  the  heire  may  take  advantage  of  a  con-  (Hob.  130.) 
dition,  which  the  feoffor  could  never  doe.    As  if  I  infeoffe  another  j  ^.  £.  4. 14.  u 
of  an  acre  of  ground  upon  condition  that  if  mine  heire  pay  to  the 
feoffee,  &c.  20  (hillings,  that  he  and  his  heiret  (hall  re-enter,  this 
condition  is  good  ;  and  if  after  my  deceafe  my  heire  pay  the  20 
ihillings,  hee  (hall  re-enter,  for  he  b  privy  in  blood,  and  enjoy  the 
land  as  heire  to  me. 


For/qke  tanlfokment  at  feoffor,  tS^r.  #»  a  lour  beirtsJ*     Our  au-  21.  H.  7.  rl  v 
fpeakcth  here  of  natural!  perfons  for  an  example,  for  if  a  bi-  C^"*-  ♦^^  ^-^ 


2 1  J.?.] 


thor 

fhop,  archdeacon,  parfon,  prebend,  or  any  other  body  politique  or 
corporate,  ecclefiallical  or  temporal,  make  a  leafe,  &c.  upon  con- 
dition, his  fuccefTor  m^iy  enter  for  the  condition  broken,  for  they  are 
privy  in  right. 

And  fb  if  a  man  have  a  leafe  for  yeares  and  demife  or  grant 
the  fame  npon  condition,  &c.  and  die,  his  executors  or  adminillra-> 
tors  (hall  enter  for  the  condition  b.roken,  for  they  are  privie  in 
right,  and  reprefcnt  the  perfon  of  the  dead. 

f/]  \i  ceftwf  que  vfe  had  made  a  leafe  for  yeares,  &c,  upon  con-  [f\  27.  H.  J. ;, 
dition,  the  feoffees  fhould  not  .enter  for  the  condition  broken,  for 
they  are  privie  in  edate,  but  not  privie  in  blood. 

Another  diverfitie  is  in  cafe  of  a  leafe  for  yeare«,  where  the  (4.R«p«5t. 
condition  is  that  the  leafe  fhall  ceafe,  or  be  void,  as  is  aforefaid,  A»t.  ixub, 
aii(i  where  the  condition  is,  that  the  leiTor  (hall  re-enter,  for  there  ;[-R°»^- Abr^7S- 

D  z  the  ^-  ^^^  ^^'^ 
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the  grantee*  as  Littktsn  faith,  Ihall  never  take  benefit  of  the  con- 
dition. 
PL  C'^m.  Brown-       And  it  is  to  bo*  obfervcd,  that  where  the  eftatc  or  Icafe  is  ipfi 
iiig*s  cifc.  136.  /a^o  voide  by  the  condition  or  tSmitatlon,  no  acceptance  of  the  rent 

after  can  make  it  to  have  a  continuance :  oihcrwife  it  is  of  an 
eftate  or  Icafe  voy^able  by  enirie.  (i) 

Another  diverfitie  is  bLtweene  conditions  in  deed,  whereof  faf- 

ficient  hath  beene  faid  before,  and  conditions  in  law.     As  if  a  man 

make  a  leafe  for  life,  there  is  a  condition  in  law  annexed  unto  it, 

that  if  the  leflee  doth  make  a  greater  eflate,  &c.  that  then  the  lef- 

for  may  enter.     Of  this  and  the  like  conditions  in  law,  which  doc 

give  an  entrie  to  the  Icflbr,  the  leflbr  himfelfc  and  his  heires  (hall 

not  onely  take  benefit  of  it,  bur  alfo  his  affignee  and  the  lord  by 

efchcat/  etery  one  for  the  condition  in  law  broken  in  their  owne 

ft.  Stun.au;.      time.     Another  divcrfity  there  is  betweene  the  judgement  of  the 

»3S>  a39»*4«»    common  law,  vfhercof  LittUfon  wrote,  and  the  law  at  this  day  by 

f»'^-.H  8.      ^^^^^  ^^  ^^^  ftatute  [•]  of  32.  H.  8.  cap.  34.     [a]  For  by  the 

cap!  Lin  Ic'      Commcn  law  no  grantee  or  affignee  of  the  reverfion  could  (as  hath 

preamble.  been  faid)  rake  advantage  of  a  re  entrie  by  force  of  any  condition. 

[w]26.H.6.tJL   For  at  the  commjM  ?aw,  if  a  man  had  made  a  leafc  for  life  referv- 

tnt.  cog,  49.        jpg  ^  j.^.^^^  ^^^  jin^  If  ^i^p  fgjij  jjg  behind  a  re -entrie,  and  the  lef- 

for  grant  the  reverfion  over,  the  grantee  flioiild  take  no  benefit  of 
the  condition,  for  the  caufe  before  rehearfed.     6u^  now  by  the  faid 

(Plo.  J7S«^0      llatute  nf  31.  H.  9.  the  gfantee  may  take  advantage  therof,  and 

upon  demand  of  che  rent,  and  nonpayment,  he  may  re-enter.  By 
which  adl  it  is  pro\  ided,  that  as  well  every  perfon  which  (hall  have 
any  grart  of  the  king  of  any  reverfion,  &c.  of  any  lands,  &c,  which 
pertained  to  monaderies,  &c.  as  alfo  all  other  perfons  being  gran- 
tees or  afiignees,  &c.  to  or  by  any  other  perfon  or  perfons,  and 
their  heires,  executors,  fuccefibrs,  and  afilgnees  (hal  have  like  ad« 
vantage  againft  the  Icflces,  &c.  by  entry  for  non  payment  of  the 
rent,  or  for  doing  of  wade  or  other  forfeiture,  &c.  as  the  faid  lef- 
fors  or  grantors  themfelves  ought  ct  might  have  had.  Upon  this 
a^  divers  refolutions  and  judgements  have  beene  given,  which  are 

[h]  PI.  Com.       neccflary  to  be  knowne. 

Hill,  and  1.  That  the  faid  llatute  is  gencrall,  -was,  [S]  that  the  grantee  of 

Grai»j4c'a  cafe       (h^  reverfion  of  every  common  perfon  as  well  as  of  the  king  (hall 

!,75»  »7o.  ^g  advantage  of  conditions. 

£ljx.  180.    '  *•  That  the  (latote  doth  extend  to  grants  made  by  the  foccefifor^ 

Dier.  ibid.  of  the  king,  albeit  the  king  be  only  named  in  the  adt. 

^,.    f.  2.  That  where  the  (latute  fpeaketh  of  lefTees.  that  the  fame  doth 

Z4.£lii.  Dyer  :^.j^t:..ii 

309.  Wynter*.       »0'  ^^^^^^  ^^  8*^"  '"  ^^^<^- 

caiL  4«  That  where  the  ftatute  fpeakes  of  grantees  and  affignces  of 

r^l  PI.  Com.  *^^  reverfion,  [^]  that  an  aflignee  of  part  of  the  ftate  of  the  rever- 
Kiawellye*s  cafe  fion  may  take  advantage  of  tne  condition.  As  if  lefTee  for  life  be, 
69.  V'.d  Dyer  &c.  and  (he  reverfion  is  granted  for  life,  &c.  So  if  leflee  for 
Mich.  14. 6c  15.  ycares,  &c.  bee,  and  the  reverfion  is  granted  for  yeares,  the  gran« 
fi'^Roil?  Abr  '^^  ^°''  y^**"^*  ^^^^  '"^^  benefit  of  the  condition  in  rcfpe€l  of  this 
472.  Foil.  385.1.  word  {executors)  in  the  ad. 

ikn:c  148.  a.  1.  Roll.  Abr.  471,  Mo.  93."^  Vide  7.  E.  g.  54.  Simile  adjudged  In  Commum 
Banco  in  the  Lord  Dyer's  time.  P.  ly.Elit.  Mich.  14.  &  1 5.  Elrz.  Dyer  309.  adjudged  Winter's  cafe. 

f ^]  Lib.  5.  ftt.  54,  J.  That  a  grantee  of  part  of  the  reverfion  fliall  not  [e]  take 
Kmght  s  c.ife.       advantage  of  the  condition  ;  as  if  the  leafc  be  of  three  acres,  rc- 

Wintcr  8  cafe  ^° 

ubi  fupra.         Knight's  cafe  ubi  fupra. 

ierving 
(i)     [See  Ncic  M7.] 
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ferving  a  rent  upon  conditicn,  and  the  reverfion  is  granted  of  two 
acres,  tke  rent  Ihall  be  apportioned  by  the  adl  of  the  parties,  but 
the  ciMiditioa  is  deftroyed^  for  that  it  is  en  lire  and  again  ft  coffimon 
right, 

6.  That  in  the  king's  cafe»  the  condition  in  that  cafe  is  not  de* 
fboyed»  bat  remaines  Hill  in  the  king. 

7.  By  aA  in  law  a  condition  may  bee  apportioned  in  the  cafe  of 

a  common  perfon ;  as  if  a  leafe  for  yearcs  be  made,  of  two  acres.  Lib.  4.  fo.  119. 

one  of  the  nature  of  Burrough  Englifli,  the  other  at  the  common  Jumper's  cafe. 

law,  and  the  le/Tor  having  iflue  two  fonnes,  diech,  each  of  them  (4-  Leo.  27,  28, 

(hall  enter  for  the  condition  broken^  and  likewife  a  condition  fhall  *9»  30-  Mo,  202, 

be  apportioned  by  ihf  aft  and  wrong  of  the  leffce,  as  hath  been  *^3*' 
£aid  in  -the  diapter  of  Rents. 

8.  If  a  leafe  for  life  be  made,  referving  a  rent  upon  condition,  S^^^lf**^  I" 
&c.  the  leflbr  levie?  a  line  of  the  reverfion,  he  is  grantee  or  aifignee  p  "fch.  2o!eIjz 
of  the  reverfion ;  but  without  atturnment  hee  (hall  not  take  advan*  in  Cnmrauni 
tage  of  the  condition,  for«  the  makers  of  the  ftatute  intended  to  Banco.  Mallo. 
have  all  neceffary  incidents  obferved,  otherwise  it  might  be  mif-  "«'« "fe  lib.  5. 
chievous  to  the  lefTec.  {2)  "*•  ''• 

9.  There  is  a  diverfity  bctweene  a  condition  that  U  compulfory, 

and  a  power  of  revocation  that  is  voluntary  :  for  a  man  that  hath  a  0'  ^*>11-  47*» 
power  of  revocation,  may  by  h^s  owne  adk  cxtinguifti  nis  power  of       **"  V^'i^^^* 
revocation  in  part,  as  by  levying  of  a  fine  of  part;  and  yet  the   j.^Rep.  m2* 
power  fhall  remaine  for  the  refioue,  becaufe  it  is  in  nature  of  a  li-   113,) 
miution,  and  not  of  a  condition;  and  fo  it  was  refolded  [6]  in  the  W  i4-EHs« 
carle  of  Shrcwfburie's  cafe  in  the  court  of  wards,  Fa/ch,  39.  EiUc.  ^^^  39» 
axd  Mick  40  ^*  41.  £Ii»> 

10.  If  the  lefibr  bargaine  and  fell  the  reverfion  by  deed  indented  (!•  Rrp.  173.  bu 
and  inroUed,  the  bargainee  is  not  in  the  per  by  the  bargainor,  and  4-R«P»  »'9-  *>•> 

[215.  b.J  yet  hee  is  an  affignee  within  the  ftatute.  So  if  the  leflbr  grant  the  t'*^®^^-  ^^'' 
reverfion  in  fee  to  the  ufe  of  J.  and  his  heirs,  jsl,  h  a  fufficient  af-  f^^Rep.  6a  b.) 
fignee  within  the  ftatute,  becaufe  he  comes  in  by  the  ad  and  limi- 
ution  of  the  partie,  albeit  he  is  in  the  foji,'  and  the  words  of  the 
fUtnte  be,  to  or  by,  and  they  be  affignees  to  him.  although  they  be 
sot  by  him  :  but  fuch  as  come  in  meerly  by  adl  in  law,  as  the  lord 
of  the  vilieine,  the  lord  by  efcheat,  the  lord  that  enrreth  or  claim- 
eth  for  mortmaine,  or  the  like,  fliall  not  take  benefit  of  this 
ibtute. 

11.  If  the  lefTor  in  the  cafe  before  bargaine  and  fell  the  rever-  Lib.  5.  fo;  nj, 
fion  by  -deed  indented  and  inrolted,  or  if  the  leflbr  make  a  feofF-  Mallorie's  cafe, 
ment  in  fee,  and  the  leffce  re-enter,  the  grantee  or  feoffee  fhall  ^'^-  ^7*''-  9*- 
not  take  any  advantage-'of  any  condition,  without  making  notice  iQ^^\^^        ' 
tothcleffee,  x.Roul4d.)' 

J  2.  Albeit  the  whole  words  of  the  ftatute  be,  for  non-payment 
of  the  rent,  or  for  doing  of  waft  or  other  forfeiture,  yet  the  gran- 
tees or  aflignees  fhall  not   take  benefit  of  every  forff^iture,   by  Anclfowisit 
force  of  a  condition,  but  only  of  fach  conditions  as  either  are  in-   '^<^;'^'din  Wyn- 
cident  10  the  reverlion,  as  rent,  or  for  the  benefit  of  the  ftate,  as  ^^\^  ^^^^j'  ^'j^^' 
for  not  doing  of  waft,  for  keeping  the  houfcs  in  reparations,  for  in'comlTiuni  *** 
making  offences,  fcouring  of  ditches,  for  preferving  of  woods,  or  Banco,  ajd  of* 
foch  like,  and  not  for  the  payment  of  any  lumme  in  grofTe,  deli-  ^^p'  ^^^  '»««• 
yitty  of  corne,  wood,  or  the  like,  lo  as  other  forfeiture  fhall  be  ^,^^^    '  ^^* 
taken  for  otbcir  forfeitures  like  to  thofe  examples  which  were  there   ,^  sa\iat  24a. 

put,  1.  Lco/ei.) 
(a)  [See  Note  z  1 8.] 

D3 


Lib.  3*  Cap.  5. 


Of  Eftatcs 


ScSL  349. 


put,  (^uUUeti)  of  payment  of  rest,  and  not  dobg  of  waft*  wluch 
arc  for  the  benefit  of  tlie  rwcrfion.  ^i) 


Sed.  348. 


TTt,  M  fi  fifl  fiignior  et  iitumty  et 
li  Unant  fait  un  tiel  Uafe  pur  termi 
de  v/V,  rerdant  a  Ifjfir  it  a  fes  beires 
tiil  annual  rent^  et  pur  default  depof^ 
ment  un  re-intrie^  (ic.fi  apres  le  Uffir 
woruflfans  heire  durant  la  vie  U  ti* 
naunt  a  iermg  de  vie-,  fer  que  le  reviT" 
fion  devunt  alfeigmorpervvy  d^efcheat^ 
et  puis  le  rent  de  le  tenaunt  a  ternu  de 
vie  hit  adererey  le fttgnier  p^et  drftretH'^ 
er  u  tenant  pur  le  rent  arerei  mes  ilne 
feet  entrer  en  la  t  err e  per  force  delcon^ 
ditiony  lie.  pur  ceo  que  iln^eflpas  heire 
al  •  lejforj  tic. 


ALSO  if  lord  and  tenant  bee,  and 
'^^  the  tenant  make  a  leafe  for  terme 
of  \\kj  rendering  to  the  leiTor  and  his 
beyres  fuch  an  annuall  rent^  and  for 
defiiult  of  payment  a  re-entriey  &c«  if 
after  the  leflbr  dyeth  without  heire  du- 
ring the  life  of  the  tenant  for  Iifes» 
whereby  the  reverfion  commeth  to  the 
lord  by  way  of  efcheat,  and  after  the 
rent  of  the  tenant  for  life  is  behind, 
the  lord  may  diftrein  the  tenant  for  the 
rent  behind ;  but  he  may  not  enter 
into  the  land  by  force  of  the  condi- 
tion &c.  becaufe  that  hee  is  not  heire 
to  the  Icilbr;,  &c. 


19.  F.  3.1 

&cfceic  14* 


(Ant.  I*  b.  47. 


(F.N.B.  144.  b.)  '*     JL  fiignicur  per  ^ty  de  efcheat,  lie*' 

-^^  Note,  here  it  appeareth,  that  the  brd  by  efcheat  iball 
diftreine  for  the  rent,  ana  yet  the  rent  was  referved  to  the  leiTor 
and  his  heires;  but  both  affignees  in  deed  and  ai&gnees  in  law 
ibal  have  the  rent,  becaufe  the  rent  being  referved  of  inheritance 
to  him  and  his  heirs,  is  incident  to  |he  reveriion,  and  ^oeth  with 
the  fame.  But  if  the  rent  were  referved  to  him  and  his  aflignes* 
and  the  lelTor  affigned  over  the  reverfion,  and  dyeth,  the  aGignee 
(hall  not  have  the  rent  after  his  dcceafe,  becaufe  the  rent  deter- 
mined  by  his  death,  for  that  \\  was  not  rderved  to  him,  his  heirs, 
and  ailignes. 

**  Mes  il  mi  poet  entrer  en  la  terre  pur  force  del  condition,  lie.** 
Hereby  it  appeareth,  that  at  the  common  law  neither  ailignes  in 
deed  nor  aflignes  in  law  could  have  taken  the  benefit  of  either  en- 
trie  or  re-entrie,  by  force  of  a  condition. 

"  Pur  ceo  que  il  n*efl  fas  heire  al  lefor.  He.** 
[/]4i.H  7.  iS«      The  gardian  in  chivalrie  [f]  or  in  focage  fliall  in  the  right  of  the 
17.  Air.  20.         \iciTe  take  benefit  of  a  condiuon  by  entrie  or  re-entrie,  by  the  com* 
i?i  114.        *  *"°^  '*^»  *"^  ^^  ^^  ^^  hercimplyed. 

l|,  iUr.  pi  x8.  lib,  7.  fol.  7.      The  earl  of  Bedford'!  cafe 

(i)  [Sec  Note  118.]         * /^^y^e^tfr,  L.  and  M«  and  Roh. 


Seft. 


J 


Lib.  3. 


upon  Condition. 


Sea.  349. 


[216.  a.] 


Sedt.  349. 


(8.  Rep.  73. 
Plow.  4S1.) 
(Aoc,  ft6.) 


T TE  M fi  tern  folt graunt  a  un* 
homi  pur  terme  di  deux  am  fur  tiel 
condition^  que  s*il  payeroit  al  grantor 
deins  les  dits  deux  ans  40  mariesj  f  a^ 
deques  il  averoit  la  tern  a  luy  et  a  fes 
heires^  &c.  en  ceji  cafe  file  grantee  enter 
per  force  de  le  grantyfam  afcun  liverii 
defeifinfalt  a  luy  per  le  grantor^  et  puis 
il  pay  a  a  I  grantor  les  40  markes  deins 
les  deux  ans^  uncore  il  rCad  riens  en  la 
teqr^  forfque  pur  terme  de  deux  ans^  pur 
ceo  que  nul  liverie  defeifin  a  luy fuit fait 
al  commencement.  Car  s*il  averoit 
franktenement  etfee  en  cejl  cafe^  pur  ceo 
que  il  ad  performe  le  conditiony  donqjue 
il  averoit  franktenement  per  force  del 
prime  graunty  I'ou  nul  liverie  de  fei^ 
fin  de  ceo  fuit  faity  queferroit  J  incon* 
renienty  6fr.  Mesfi  le  grantor  ujl  fait 
liverie  defeifm  al  grant  (e  per  force  de  la 
granty  dcnque  averoit  le  grantee  le 
franktenement  et  le  fee  fur  mefme  U  con^ 
dition. 


A  L.  S  O  if  land  be  granted  to  a 
"^  man  for  terme  ot  two  yeares 
upon  fuch  condition,  that  if  hee  fhall 
pay  to  the  grantor  within  the  (aid  two 
yeares  fortie  marks,  then  he  fhal  have 
the  land  to  him.  and  to  his  heyres,  &c* 
in  this  cafe  if  the  grantee  enter  by 
force  of  the  grant,  without  anv  live- 
rie of  feifin  made  unto  him  oy  the 
grantor,  and  after  he  payeth  the  grantor 
the  forty  markes  within  the  two 
yeares,  yet  he  hath  nothing  in-  the 
land  but  for  terme  of  two  yeares,  be- 
cauie  no  liverie  of  feifin  was  made  un-' 
to  him  at  the  beginning.  For  if  he 
fliould  have  a  freehold  and  fee  in  this 
cafe,  becaufe  he  hath  performed  the 
condition,  then  he  fliould  have  a  free- 
hold by  force  of  the  firft  grant,  where 
no  liverie  of  feifm  was  nude  of  this, 
which  would  be  inconvenient,  &c. 
But  if  the  grantor  had  made  liverie  of 
feifin  to  the  grantee  by  force  of  the 

grant,  then  fliould  the  grantee  have  the  freehold  and  the  fee  upon  the  £um 

condition. 


TT  E  RE  fixe  things  arc  to  be  obfcrved.     Pirft,  Littleton  here  put- 

**-*  te:h  an  example  of  a  condition  precedent  (1).     Secondly,  that 

fuch  a  condition  which  creaceth  an  cilate  may  be  made  by  paroll 

without  deed.     Thirdly,  tHat  liverie  of  feifin  in  this  ^afe  muft  bee 

made  before  ihe  Icflee  enter,  (as  Littletcn  here  faith  at  the  begin-  Vi<J«  Sea.  (o. 

ning)  for  after  his  entrie  livery  made  to  him  that  is  in  poffeflion  is  (Ant.  48.  a.) 

void,  as  haih  been  faid.     Fourthly,  that  if  no  liverie  of  feifin  be 

made,  that  no  fee  fimple  doth  pafl>,  although  the  money  be  paid^ 

Fifthly,  thar  it  is  inconvenient  that  the  fee  fimple  Ihould  pafTe  in  this 

cafe  wiihom  livery  of  feifin.     Sixtly,  that  argumcntum  ab  inconnjeni^ 

emit  is  forcible  in  law,  as  often  hath  beene  and  (hall  be  obfervcd. 

See  more  of  this  kind  of  condition  in  the  Section  next  following  (2), 

«*  Et  a/ts  bcires,  ^c."     Here  (W'f.)  implyeth  an  eilatc  in  taile, 
or  a  leaie  tor  life. 


•  borne  not  in  L.  and  M.  nor  Roh, 
t  qite  added  in  L.  unj  M,  and  Roh. 
X  incofi'vefiicnt,  (^c-^encQtttre  reajo7t  in  L. 
ad  M.  and  Roh. 


(i)  See  feme  obfervations  on  conditions 
precedent,  and  conditions  lubl'equent,  in  the 
iaft  note  upon  this  chapter. 

(z)  [Sec  Note  XI 9. J 


D4 


Sedt. 


Lib,  3,    Cap.  ji 


Of  £fbt€s 


Se&.  350. 


Seft.  350. 


[216.  b.] 


T  TE  Mfi  ierre  fiyt  graunt  a  un  A  L  S  O  U 
•*  home  pur  terme  de  5  tfiii,  Jur  con-^  ■**'  man  fi^r 
Jltiorty  que  s'llfmy  al  grantor  deins  /^  on  condition, 
deyx  /  rimer  ans  40  tnarkesy  que  adcn^ 
que  il  avtrcitfee^  ou  auterment  forfque 
fur  iefnte  de  les  5  ans^  et  Hverie  defei^ 
Jin  eii  fait  a  luy  fer  force  de  le  graunt^ 
ere  il  adfeejimple  conditionellj  Vc*  Et 
Ji  en  ceo  caje  le  grauntee  ne  paia  my  a  I 
grantor  les  40  market  deins  les  primers 
ideuManSydonqyes  imniediate  apres  mefmes 
let  deux  ans  pajjes^  lefee  et  le  franktgne^ 
pieiU  eji  et  frra  adjudge  em  le  grantor^ 
pur  ceo  que  le  grantor  ne  fodt  apres  les 
dits  diux  ans  ma'r,:tenant  enter  fur  le 
graunteey  pur  ceo  que  le  grantee  ad  un- 
core  title  per  trcis  ans  d*aver  it  occupier 
la  tern' per  free  de  wj^ae  le  grant  *  Et 
JJ/irtt  pur  ceo  que  le  condition  del  pari  le 
grantee  ejl  enfreint^  et  le  grauntor  ne 
poet  enircrj  la  ley  mittera  le  fee  et  (e 
franktenement  en  le  grantor,  Carji  U 
grantee  en  ceji  cafe  fait  waft^  doHquet 
apres  le  eufrdnder  de  le  can^ition^  ^c. 
apret  les  deux  ans^  le  grantor  aver  a  f on 
hriefe  de  v;aft.  ^1  ceo  eji  hne  procfe  tf- 
donqucy  que  le  reverjion  eJi  en  luy^  fcf  c , 

and  after  the  t^o  yeares,  the  grantor  fhall  have  his  writ  of  wade.     And  this 
is  a  good  proofe  then,  that  (he  reverfion  is  in  hini,&c. 

9'  qRB  ilyd fee fmple  cenditi^nall,  i^c,"  The  like  is  of  an 
^^  eft  ate  in  tailc,  or  for  life.  Many  are  of  opinion  againft  L/r- 
fleton  in  this  c»fe,  and  their  reafjn  is,  becaufe  the  fee  fimple  is  to 
commence  upon  a  condition  precedent,  and  therfore  cannot  pafle 
uniil  the  condition  bee  performed;  and  that  here  Litiltiom  of  a  con- 
dition precedent  doth  (before  the  performance  thereof)  ro&ke  it 
fubfcquer.t :  and  for  proofe  of  their  opinion  they  avouch  many  fuc-^ 
ccilionb  Of'ai-ihoritits  that  no  kt  fimple  fhould  paflc  before  the  con- 
dition peiformed.  31.  J?.  1.  tit.jeojjments  l^feits  1 19.  J.  letteth  a 
manner  to  B.  for  teim  of  twenty  years,  and  the  deed  would,  that 
after  the?  r^  rme  of  twenty  yeares  that  B,  and  his  heirs  fhould  hold 
thi  raid  manner  forever  by  twelve  pounds  rent.  A,  takeih  a  wife  and 
dyeiii  before  the  term  be  paft,  the  wife  of  J,  demands  dower.  And 
theri.  //«;/<:/.// chicfciuiUce  faith,  that  the  fee  and  the  frank-tene- 
nituc  doth  repofe  in  the  perfon  of  the  leflbr  untill  the  terme  be  pai!, 
for  before  that  the  condition  is  not  performed;  for  if  the  Icfibr  had 
anient  J  th-  laud  before  ihe  end  of  the  tcrroe,  B,  (hould  not  recover 
by  a  writ  of  ftfliij?,  ^nd  by  the  de^lh  gf  the  leflbr  (he  chiefe  lor4 

fljould 


'  ]and  be  granted  to  a 
term  of  five  yeareS)  up* 
that  if  be  pay  to  the 
grantor  within  the  two  firft  yeares 
forty  markes,  that  then  he  ihal  have 
fee,  or  otherwife  but  for  terme  of 
the  five  yeares,  and  livery  of  feifin  it 
made  to  him  by  force  d[  the  grant^ 
now  he  hath  a  fee  fimple  conditionally 
&c.  And  if  in  this  cafe  the  grantee 
doe  not  pay  to  the  grantor  the  fortte 
markes  within  the  firft  two  yeares, 
then  immediately  after  the  faid  two 
y^res  paft,  the  fee  &  the  freebdd  is 
and  (hall  be  adjudged  in  the  grantor, 
becaufe  that  the  grantor  cannot  after 
the  faid  two  yeares  prefcntly  enter  up- 
on the  grauntee,  for  that  the  grauntee 
hath  yet  title  by  three  yeares  to  have 
and  occupie  the  land  by  force  of  the 
fame  grant.  And  fo  becaufe  that  the 
condition  of  the  part  of  the  grantee  is 
broken,  and  the  grantor  cannot  en- 
ter, the  law  will  put  the  fee  and  the 
freehold  in  the  grantor.  For  if  the 
grauntee  in  this  cafe  makes  waft,  tlien 
after  the  breach  of  the  condition,  &c. 


(5.  Rep.  §8.) 


31.  Z.  f.  tit, 
fcdft'ir.cnts  & 
f4it8  1 19. 


Lib.  3.  upon  Condition.  Scdu  350. 

r2I7t  d.J  flioold  have  had  the  wardihip  of  the  heire  of  the  lefTor,  and  by 
jodgemcnt  the  wife  recovered  dower,  for  the  termor  could  not  have 
f€e>  all  which  be  the  words  of  that  booke. 

12.  E.  2.  //'/.  'vouchir  265.    /.  Ictteth  lands  to  B,  for  eight  yeares,   ii.  B.  1.  tit. 
and  if  the  leiTor  pay  not  a  hundred  markes  to  the  leiTce  at  the  end  of  voucher  265* 
the  tearmCj  that  then  he  (haU  have  fee :  by  the  non-payment  of  the  L^  ^^%  ^V 
inony,  the  fee  and  franktenement  accructh  to  him,  and  before,  the      ^^*  4  ij 
leHee  cannot  be  impleaded  in  a  pracipty  neither  (hall  he  vouch. 

[jr]  7.  £.  3.  10.  /.  letteth  certaine  lands  to  A^.  for  the  terme  of  [*]  7.  E,  3. 10. 
len  yeares,  rendrine  a  hundred  (hillings  by  the  yeare  to  him  and  his  ^'*  Com.Siyc*» 
heires,  and  granted  by  deed,  that  if  he  held  the  lands  over  to  him  ^^  *7^- 
and  his  helres,  that  he  (hould  render  by  the  ycare  twenty  pounds;    , 
the  lelTor  during  the  tearme  brought  an  a£lion  of  debt  for  the  rent.    ' 
And  there  Herle  chiefe  juftice  of  the  Common  Pleas  giveth  the  rule, 
that  during  the  tearme  the  leiTee  had  but  for  yeares,  and  therefore  the 
action  of  debt  roaintenable. 

lj]^.E. '^.iit. attaint.  22.  wad ^^.Jf, p.  j^l.  Z>.  and  ^.  infeofTe   W44-E.3* 
the  two  plaintifes  in  the  aiTife,  they  let  thole  lands  to  S.  for  tearme  "'*  Aff  "'*  *** 
of  nine  yeares  upon  condition^  that  if  the  plaintife  in  the  aflife  pay  a  •  P*  4  • 

hundred  (hillings  to  S.  during  the  tearme,  thai  S.  (hall  have  it  but  for 
nine  yeares,  and  if  they  pay  it  not,  tftat  S,  (hall  have  fee.  S^  con* 
cinueth  his  ellate  by  one  yeare,  and  aiccr  granieih  his  edate  to  one 
ff.  which  H  continueth  his  edate  by  two  yeares,  and  granted  the  re- 
fid  ue  of  the  tearme  to  R^  and  within  the  tearme  of  nine  yeares  the 
plaintifes  in  the  aflife  pay  the  hundred  (hillings  to  S,  R,  continueth 
his  poiTefiion  after  the  tearme,  and  infeoffeth  2>.  which  infeoffeth  the 
lord  /'tfny/'zr/z//,  againft  whom  and  others  without  any  claim  or  entry 
made  by  the  plaintifest  after  the  nine  yeares  ended  he  brought  his 
aflife,  and  after  adjournment  recovered. 

[«]  10.  ^.  3. 39.  t5  40.   R'  doth  let  certaine  lands  to  7.  for  tearme  W  «>E.  3. 39, 
of  twelve  yeares^  and  in  furetie  of  his  tearme  he  maketk  a  charter  of  ^'   '2:  ^^'  *S» 
the  fee  upon  condition,  that  if  he  be  diilurbed  within  the  tearme,  p\[  com/  '* 
that  he  cannot  hold  the  lands  untill  the  end  of  the  tearme,  that  then  Browning's  caia 
he  (hall  hold  the  lands  to  him  and  his  heires  for  ever,  and  fei(in  was  i35« 
delivered  upon  the  one  charter  and  the  other.     R.  within  the  tearme 
plowed  and  fowed  the  land,  and  tooke  the  profits  againil  the  will  of 
L  and  /.  upon  this  didurbance  had  fee  and  recovered  in  siffiCc. 

6.  R,  2.  tit,  ^ia Juris  clamat  20.  If  a  leafe  be  made  for  a  tearme  &  R«  ^«  tit.  qoU 
upon  condition,  if  the  leiTee  pay  a  certain  fumme  within  the  tearme,  j««"«  clamat  »o. 
that  then  he  (hall  have  fee,  if  he  pay  the  money  he  (hall  have  the 
fee,  but  if  before  the  day  of  payment  the  leiFor  levieth  a  fine  to  ano- 
ther, the  lefTee  ought  to  attorn  by  protcdation,  and  if  he  pay  the 
money,  theconufee  (bal  have  it,  and  the  conufee  (ball  have  the  rent 
referved  untill  the  day  of  payment;  and  if  land  be  letten  for  tearme 
of  yeares  upon  condition,  that  if  the  leiTce  be  ouded  within  the 
tearme  by  the  leflbr,  that  he  (hall  have  fee,  ifhe.be  ouded,  he  (hall 
have  fee  by  the  condition,  and  notwithdanding  he  (lull  not  have  any 
aflife,  but  he  mud  hap  poiTeilion  after  the  ouder,  and  of  this  he  ihall 
have,  an  adife. 

And  generally  the  bookes  (*)  are  cited  that  make  a  diveriitie  be-  (*}  15.^7.  i.a. 
tween  a  condition  precedent  and  a  condition  fubffquent.  H-  ^*  ^  '*•  »^ 

And  ladly,  they  cite  Dier^  [a^  10.  Eliz.  281.  and  in  ^^and  Ful-   V^^i^^^'^* 
Ier'$  cafe,  PL  Com^  272.  the  opinions  of  Djer  and  Brcwne.  )^\.^  /§[,  *^ 

Notwithdanding  al  this  there  are  thofe  that  defend  the  opinion  Com*  %^^. 
of  IsiitktQni  both  by  reafgn  and  authority.    By  reafon^  for  that  by 
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the  rule  of  law  a  liverieof  feifin  mull  pafle  a  prefent  freehold  to  rome 
perfon,  and  cannot  give  a  freehold  in/kturo,  as  it  mail  doe  in  this 
cafe»  if  after  Hverieof  feifin  made  the  freehold  and  inheritance  fhould 
not  pafle  prefently,  but  exped  until!  the  condition  be  performed  ; 
and  therefore  if  a  leafe  for  yeares  be  made  to  begin  at  Micbatlmas, 
the  remainder  over  to  another  in  fee»  if  the  lefTor  make  liver  ie  of 
feifm  before  Mnbaelmaj,  the  livene  is  voide,  becaufe  if  it  fhould 
worke  at  all  it  mufi  take  eflfeft  prefently,  and  cannot  expedt. 

Secondly,  they  fay  that  when  the  leflbr  makes  liverie  to  the  teflee, 
it  cannot  (land  with  any  reafon  that  againil  his  owne  livene  of  feifm, 
a  freehold  (hould  remaine  in  the  leflbr*  feeing  there  is  a  peribn  able 
to  take  it.  But  if  a  man  by  deed  make  a  leafe  for  yeares  the  re- 
mainder to  the  right  heires  of/.  S:  and  the  leflbr  make  liverie  to  the 
\cKctJicundumformaM  chart^t,  this  livery  is  voyd,  becaufe  during  the 
life  of  /.  S,  his  right  heire  cannot  take  (for  nemo  eft  bares  'vi'ventis), 
and  in  that  cafe  the  freehold  (hall  not  remaine  in  the  leflbr.  and  ex- 
pert the  death  of  /.  S,  during  the  tearme ;  for  albeit  /.  S.  die  during 
the  tearme,  yet  the  remainder  is  void,  becaufe  a  liverie  of  feifia  can- 
not exped. 

And  they  fay  further,  that  feeing  all  the  bookes  aforefaid  prove   [2 1 7.  b.l 
that  fach  a  condition  is  good,  and  that  the  livery  made  to  the  Ie ITee 
is  effeduall,  by  confequence  the  freehold  and  inheritance  muft  pafTc 
prcfently  or  not  at  all. 

And  it  is  not  rare,  fay  thry,  in  onr  bookes  that  words  (ball  be 
tranfpofed  and  mar  (hailed  fo  as  the  feoffment  or  grant  may  take  e£. 
fe^  [^]  As  if  a  man  in  the  moneth  oi  February  make  a  leafe  for 
yeares  referving  a  ycarely  rent  payable  at  the  fealh  of  Saint  Michael 
the  Archangel!,  and  the  Annuntiacion'  of  our '  Lady,  during  the 
tearme,  the  Taw  (in  this  cafe  of  refervation)  (hall  make  tranfpolition 
of  the  feafls,  oris,  at  the  feafts  of  the  Annunciation,  and  of  Saint 
Micbael  tht  Archangel,  that  the  rent  may  be  paid  yearely  during  the 
tearme.  And  fo  it  is  [r]  in  cafe  of  a  grant  of  an  annuitie.  And 
further  they  take  a  diverfitie  in  this  cafe  betweene  a  leafe  for  life 
and  a  leafe  for  yeares^  For  in  cafe  of  a  leafe  for  life  with  fuch  a 
condition  to  have  fee,  they  agree  that  the  fee  fimple  pa(reth  not  be- 
fore the  performance  of  the  condition,  for  that  the  livery  may  pre-  ' 
ff  ntly  worke  upon  the  freehold  ;  but  otherwife  it  is  in  the  cafe  of  a 
leafe  for  years.  Alfo  they  take  a  diver (itie  between  inheritances  that 
lie  in  grant  and  inheritances  that  lie  in  livery.  For  they  agree  that 
if  a  man  grant  an  advowfon  for  yeares  upon  condition,  that  if  the 
grantee  pay  twenty  (hillings,  &c.  within  the  tearme,  that  then  he 
(hall  have  fee,  the  grantee  (hall  not  have  fee  untill  the  condition  be 
performed.  Et^c  dejimilibus.  But  otherwife  it  is  where  liverie  of 
ieifin  is  rcquilite,  and  therefore  if  the  king  make  fuch  a  Icafe  for 
yeares  upon  fuch  a  condition,  the  fee  (imple  (hall  not  pail'e  pre- 
fent! y,  becaufe  in  that  cafe  no  liver}'  is  made. 

They  alfo  make  feverall  anfwers  to  the  authorities  before  cited. 
For  as  to  the  cafe  in  31.  E.  i.  they  fay  that  either  the  cafe  is  mif- 
reported,  or  elfe  the  law  is  againfl  the  judgement.  For  the  cafe  is 
but  this,  that  a  man  make  a  leafe  of  a  mannor  to  B,  for  twenty  yeares, 
and  that  after  the  twentie  yeares  B.  (hall  hold  the  mannor  to  hi  in 
and  his  heires  by  12  pound  rent  and  (as  it  mafl  be  intended)  makcih 
livery  of  fei(in,  in  this  cafe  it  is  cleere  (fay  they)  that  B,  hath  a  fee 
iimple  maintenant,  for  there  is  no  condition  precedent  in  the  cafe. 

As  for  the  cafe  in  12.  E,  2.  the  cafe  (as  it  is  put  in  the  booke)  is, 
th.it  Jcbnde  M'arre  made  a  charter  to  John  dc  Lu-fordQi  fee  fimple, 

and 
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and  the  fame  day  it  was  covenanted  betweene  tbem*that  John  di  Bur* 
I  /ord  (hoald  hold  the  fame  tenements  for  eight  years,  and  if  he  did 

not  pay  a  hundred  marker  at  the  end  of  the  tearme  that  the  land  (hall 
remaine  to  yohn  dt  Burfard^xA  his  heires.  In  which  cafe,  fay  they« 
there  is  dired  repugnancy ;  for,  firft,  the  charter  of  the  fee  fimple 
was  abfolutc,  and  after  the  fame  day  it  was  covenanted  between 
them,  &c.  this  covenant  being  made  after  the  charter^  could  neither 
alter  the  abfolute  charter,  i»or  upon  a  condition  precedent  give  him 
a  fee  fimple  that  had  a  fee  fimple  before. 

To  all  the  other  bookes^  v/2.  7.  £.  3.  lo.  £.  3.  10.  AJf,  44,  E^  3« 
43.  Aff.  and  6.  R.  2.  they  fay,  that  being  rightly  underftood  they 
are  good  law;  for  in  fome  of  thefe  booke^t  as  namely  in  io«  £.  3« 
10.  Aj[f,l3c,  it  appeareth  that  there  was  a  charter  made  in  furety  of 
the  tearm,  which,  fay  they,  muil  be  intended  thus,  *vix»  a  man  maketh 
a  leafe  for  yeares,  the  leiTee  enters  and  the  leiTor  makes  a  charter  to 
the  leiTee,  and  thereby  doth  grant  unto  him,  that  if  he  pay  unto  the 
lefTor  a  hundred  markes  during  the  tearme,  that  then  he  (hall  have 
and  hold  the  lands  to  him  and  to  his  heires. 

In  this  cafe,  fay  they,  there  need  no  livery  of  feifin,  but  doth  ennre  Pi.  Com.  in 
as  an  executory  grant  by  xncreafing  of  the  ftate,  and  in  that  cafe,  N ichors  cafii 
without  queftion,  the  fee  fimple  pafTeth  not  before  the  condition  per*  4^7* 
formed. 

And  therefore  Littleton  warily  putteth  his  cafe  of  an  eflate  made  all 
at  one  time  by  one  conveyance,  and  a  livery  made  thereupon. 

For  LittUton  himfelfc  in  the  StSion  before  faith,  that  in  that 
cafe  without  a  livery  nothing  paffeth  of  the  freehold  and  inheri- 
tance. 

And  this  diverfity  (fay  they)  is  proved  by  books ;  and  thereupon 
they  cite  [d]  10.  E,  3. 54.  In  a  writ  of  dower  the  tenant  voucned  W  '^  ^*  3-  ilh 
to  warranty ;  the  vouchee  as  to  part  pleaded  that  the  hufband  was 
never  feifed  of  any  eft  ate  whereof  (he  might  be  endowed ;  as  to  the 
refidue  the  tenant  pleaded  that  he  lefied  to  the  hufband  in  gage  up* 
on  condition  that  if  the  lefibr  paid  ten  markes  at  a  certaine  day,  that 
he  (hould  re-enter,  and  if  he  failed  of  payment,  that  the  land  ihould 
remaine  to  the  hu(band  and  his  heires,  which  muft  be  intended  to  be 
done  by  one  entire  aft,  and  pleaded  that  he  paid  the  money  at  the 
day,  which  is  allowed  to  be  a  good  plea :  Ergo,  the  fee  fimple  pafTed 
by  the  livery,  otherwife  the  plea  had  amounted  that  the  hufband  was 
never  feifed,  &c.  And  fay  ihey,  that  it  cannot  be  intended  that  the 
judges  fhould  be.  of  one  opinion  in  Trinitie  tearme,  and  of  another 
opinion  in  Micbaelmajfeittixm  in  the  fame  yeare,  and  therefore  (they 
hold)  -their  feverall  opinions  are  in  refped  of  the  faid  diverfitie  of  the 
cafes. 

[e]  32.  £.  3.  ///.  garr,  30.  A  tenant  by  the  curtefie  made  a  leafe  [*]  32.  C  3.  tit* 
for  yeares,  and  in  furety  of  the  tearme,  Scz,  made  a  charter  in  fee  V^^-  3<^« 
fimple,  and  made  livery  according  to  the  charter  (note  a  fpeciaU 
p  Q  .  mention  made  of  livery  in  this  cafe) ;  and  ifTue  being  taken  in  an 
^21  o.  21* J  aiCfe,  whether  the  tenant  by  the  courtefie  demifed  in  fee,  upon  the 
fpeciall  matter  found,  it  was  adjudged  that  a  fee  fimple  pafiTed,  and 
that  the  heire  might  enter  for  a  forfeiture,  which,  fay  they,  in  cafe 
of  livery  is  an  exprefT:  judgement  in  the  point  agreeing  with  the 
opinion  of  Littleton* 

[/]43.  E.  3.  35.     In  an  adion  of  waft  againft  one  in  lands  t/']43-E»3. 35. 
which  hec  held  for  tearme  of  yeares,  Belknap  pleaded  thus  for  the 
defendant:  that  the  defendant  war  feifed  in  fee^  and  infeolFed  the 

plainiife. 
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pUmife,  &c.  and  after  the  plaintife  demifed  the  land  back  againe 
to  the  defendant  for  yeares  upon  condition,  that  if  the  defendant 
paid  certatne  money.  Sec,  that  then  the  defendant  might  retainc  the 
land  to  him  and  to  his  heires,  and  if  not«  the  plaintife  might  enter,  &c. 
and  pleaded  that  the  tearme  endured,  and  that  the  day  of  payment 
was  not  come,  and  demanded  judgement,  if  the  plaintife  ma^ 
maincaine  an  aflion  of  waile,  inafmuch  as  the  defendant  had  now  a 
fee  fimple,  and  (hewed  forth  the  indenture  of  leafc  with  the  condi- 
tion (which  agreeth  with  Littleton* sc^ik)  all  being  done  at  one  time» 
and  by  one  deed,  and  a  livery  intended,  and  with  Littleton*^  opinion 
alfo. ,  It  is  true,  fay  they,  that  Ca*utndijh  accounfell  with  the  plain- 
{£\  10.  A(r.  pL  tife  offered  to  dcmurrc,  but  never  proceeded,  {g)  Vidt  20.  AJJl 
ao.  fl,  20. 

Other  authorities  they  cite,  bat  thefe  (as  I  take  it)  are  the  prin- 
cipall,  and  therefore  for  avoyding  of  tedioufneflie,  having  I  feare 
beene  too  long  upon  this  point,  the  others  I  omit.  Only  thia  they 
adde,  that  Littleton  had  feene  and  coniidered  of  the  faid  bookes,  and 
have  fet  downe  his  opinion  where  livery  of  feifin  is  made  upon  a  con- 
veyance made  at  one  time,  a^  hath  beene  faid,  that  he  hatn  fee  Am- 
ple conditiohall. 
Lib.  S.  fo.  Qo«  Btnigne  U^or^  utere  tuojudicio,  nihil  i/iim,  imfedio*     Conditic  bene* 

France's  c»fc.      ficialis  q^ua  Jiatum  conftruit  Benign}  fecundum  'uerhorum  intent ionem  ^ 
i  iV*^*     ^^   /;?//r/rr/iiW«,  odio/a  autem  qua  ftatum  deftruit  firid^  fecundum  ver* 

borum  proprietatefn  eft  accipienda, 

A  leafe  is  made  to  a  man  and  a  woman  for  their  lives  upon  condi- 
tion, that  which  of  them  two  (hall  firtt  marry,  that  one  ftial!  have  fee, 
they  entermarry,  neither  of  them  ihail  have  fee,  for  the  incer- 
tainty. 
(PI0.  4Sr.  a.  Note,  irthe  condition  be  to  increafe  an  eflate  (that  is  to  iay)  to 

Ant.  206.  a.  b.)  have  fee  upon  payment  of  money  to  the  Icflbr  or  his  heires  at  a  ccr- 

taine  day,  before  the  dav  the  leflbr  is  attainted  of  treafon  or  felony, 
and  alfo  before  the  day  is  executed,  now  is  the  condition  become  im- 
poffibie  by  the  adl  and  offence  of  the  leiTor,  and  yet  the  leiTee  (hall 
not  have  fee,  becaufe  a  precedent  condition  to  encreafe  an  eftate 
mufl  be  performed,  and  if  it  become  impoflible,  no  eftatc  (hal 

rife, 

« 

PI.  Com.  «*  Pur  ceo  que  le grantor  ne  poet  entrer,  ^c,"    Regularly  when  any 

Browning  «:        ^^^  ^yjjj  j^j^g  advantage  of  a  condition,  if  hec  may  enter  hce  mud 
ii-i.^b.*  "  enter,  and  when  he  carinot  enter  he  muft  make  aclaime,  and  the  rea- 

(2.  Rep.  53.  b.)  fon  is,  for  that  a  free-hold  and  inheritance  Ihall  not  ccafe  without  en- 
try or  clayme,  and  alfo  the  feoffor  or  grantor  may  waive  the  condi- 
tion at  his  plcafurc. 

As  if  a  m..ri  ^rant  an  advowfon  to  a  man  and  to  his  heires  upon. 
Vi.  L'ttleto*  condition,  that  if  the  grantor,  &c.  pay  20  pound  on  fuch  a  day,  &c. 
cap.  Villein.        the  flateof  the  grantee  lliall  cea(e  or  be  utterly  void,  (i)  the  grantor 

payeia  the  money,  yet  the  flate  is  not  revelled  in  the  grantor  before 
J)  PI.  Com.  A  claime,  :'r.d  that  claim  mufl  be  made  at  the  church,  (d)  And  fo 
browning's  cafe  it  is  of  a  reverfion  or  remainder  of  a  rent,  dr  common,  or  the  iike^ 
133.  b.  there  mull  be  a  claime  before  the  ilate  be  revelled  in  the  grantor  by 

force  of  the  coi.dition,  and  that  claime  muHbe  made  upon  the  land. 
42,  E.  3. 2.  Afortioriy  in  cafe  of  a  feoffment  which  palfeth  by  livery  of  feifin, 

there  muH  be  a  re-entry  by  force  of  the  condition  before  the  Hate 
be  vpyd. 

If 
(j)  Ace.  ».    And.  %. 


% 
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If  a  man  bargaineth  and  felleth  land  by  deed  indented  and  inrolled  ^}^  ^  fo-  S^* 
with  zfrevifi,  that  if  the  bargainer  pay,  &c.  that  then  the  ftatc  ciJlnalc**'*  cafe» 
ihal  ceafe  and  be  void,  he  payeth  the  money,  the  flace  is  not  revefled         ^  ^^ 
in  the  bargainer  before  a  re-entry>  (2)  and  To  it  is  if  a  bargain  and 
fale  be  made  of  a  reverfion,  remainder,  advowfon,  rent,  common, 
&c.     And  fo  it  is  if  lands  bee  devifed  to  a  man  and  to  his  heirs  upon  (6.  Rt^p.  34.0.  b. 
condition,  that  if  the  devifee  pay  not  20  poond  at  fuch  a  day,  that  Ho.  242.  a.) 
liis  eftate  ihall  ceafe  and  be  void,  the  money  is  not  paid,  the  (late 
fiiali  not  be  veiled  in  the  heir  before  an  entry.     And  fo  it  is  of  the 
reverilon  or  remainder,  an  advowfon,  rent,  common,  or  the  like.  (3) 

fiut  the  faid  rule  hath  divers  exceptions,     Fird,  in  this  prefent  y.^  i^;|,  ,  f^ 
cafe  of  Littkton^  for  that  he  can  make  no  entry,  he  (hall  not  be  ,y^'  Dig's  ciife. 
driven  to  make  any  claime  to  the  reverfion :  for  feeing  by  conllruc*  oo.  £.4*  '2*  >> 
tion  of  law  the  freehold  and  inheritance  palTeth  matn^enant  out  of 
the  leflbr ;  by  the  like  conflrudion,  the  freehold  and  inheritance  by 
the  default  of  the  Icflee  ihall  be  revelled  in  the  lelTor  without  entrie 
or  claime. 

2.  If  I  grant  a  rent  charge  in  fee  oat  of  my  land  upon  condition,  PI.Com.1^rnwii. 
there  if  the  condition  be  broken,  the  rent  fhall  be  extinct  in  my  land,  i^g'e  c«^e  i33-  ^ 
becaufe  I  (that  am  in  poifei&OQ  of  the  land)  need  make  no  claime  ^°'  ^'  ^*  '9« 
upon  the  land»  and  therefore  the  law  ihall  adjudge  the  rent  vocde 

without  any  claime.  ^ 

3.  If  a  man  make  a  feoffment  nnto  me  in  fee  upon  condition  that  10.  e.  4.  T9. 
r     O   u  1  ^          P^^  ^^^  ^^  ^^  pound  at  a  day,  ice,  before  the  day  I  let  10.  H.  7. 4.  b. 
\t\Q»  D«J  pnto  him  the  land  for  yeares  referving  a  rent»  and  after  faile  of  (4*  ^<^P*  53-) 

payment,  the  feoffee  ihall  retaine  the  land  to  him  and  to  his  heirs,  ('*  ^^P*  97*) 
and  the  rent  is  determined  and  extinfl,  for  that  the  feoffor  could 
not  eater>  nor  need  not  claime  upon  the  land,  for  that  he  himfelfe 
was  in  pofleiBon,and  the  condition  being  collateral]  is  not  fufpended 
by  the  leafe,  otherwife  it  is  of  rent  referved. 

4.  If  a  man  by  bis  deed  in  coniiJeration  of  fatherly  love/&c.  co-  l'^,  ,  j^^ 
venant  to  iland  feiied  to  the  ufe  of  himfelfe  foi^life,  and  after  his  de-  Dig|:c's  cafe, 
ceafe  to  the  ufe  of  hi)  eldeft  fonne  in  taile,  the  remainder  to  his  (Pari.  Rou^^y* 
fecond  fonne  in  taile,  the  remainder  to  his  third  fonne  in  fee  with  a  ••  »65.  b.  Anu 
frovi/o  of  revocation,  &c.  the  father  doth  m^^e  a  revocation  accord-  *'^'  **' 

ing  to  the  provi/o,  the  whole  eftate  is  maintenant  revefled  in  him 
without  entiy  or  claime  for  the  caufe  aforefaid, 

•«  Li  grantee  ad  uncore  title  p«r ^  ansJ**  By  this  it  appeareth  that 
albeit  the  leflee  had  pro  tempore  a  fee  fimple,  yet  after  thac  fee  iimple 
is  deveHed  out  of  him,  and  veiled  in  the  JefTor,  he  ihall  hold  the 
lands  for  three  yeares  by  the  expreile  limitacian  of  the  parties. 

If  a  man  make  a  leafe  for  40  years,  the  lefTce  aftcnvards  t.iketh  a  pi.  Com.  in 
Icafe  for  20  veares  upon  condition  that  if  he  doth  fuch  an  ad,  that  Fulmerftonc'g 
then  the  leaic  for  20  yeares  ihall  be  void,  and  aft2r  tlie  leffee  breake  "fe  107.  b. 
the  condition,  by  force  whereof  the  fecond  leafe  is  void,  notwith-  (*•  Roll.  Abr. 
ftanding  the  leafe  for  40  yeares  is  furrendred,  for  the  condition  was  tgl' IqI')*^^* 
annexed  to  the  leafe  for  20  yeares,  but  the  furrender  was  abfolute.  (5.  Rep.  ti.  a. 
So  it  is  if  a  man  make  a  leafe  for  40  yeares,  and  the  leiTor  grant  the  i.  Roll.  Abr. 
reverfion  to  the  leifee  upon  condition,  and  after  the  condition  is  412 ) 
broken,  the  tearme  was  abfolutely  furrendred.     And   the  diveriitie 
is  when  the  leilbr  grants  the  reveriion  to  the  leffee  upon  conditio^ 
and  when  the  leifee  grants  or  furrenders  his  eftate  to  the  Icflbr  ;  for  7-  E.  4. 29. 
a  condition  annexed  to  a  furrender  may  reveft  the  particular  eftate,  '+•  f  •  *■  6. 

becaufe  *5-  «•  > 

(«)  [Sec  Note  xao.]         (3)  [See  Note  izr.] 
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j^.  E.  3-  %^, 


bscaufe  the  .furrcndcr  is  conditional!.    But  when  the  Icflbr  grants  the 
reverfion  to  the  leiTee  upon  condition,  there  the  condition  is  annexed 
to  the  reverfion  and  the  forrender  abfolute.  ( i ) 
%  £,2.  Air.  39$.       A  gardian  in  chivalrie  took  a  feoffment  of  the  infant  within  age 

that  was  in  his  ward,  and  the  infant  brought  an  aliife,  and  t:ie  gar- 
dian fliall  be  adjudged  a  diffeifor,  which  proveth  that  the  feoiFinent  as 
againd  the  infinc  was  voyd,  and  yet  by  acceptance  thereof  ihc  inter- 
ell  of  the  gardian  was  furrendred. 

A  man  maketh  a  leafe  for  tearmc  of  life  by  deed,  referving  the 
firll  fcvcn  ycares  a  rofe,  and  if  the  Icflec  will  hold  the  land  after  the 
feven  yeares,  to  pay  a  rent  in  money;  the  leflce  will  not  hold  over, 
but  furrender  his  tearme:  in  this  cafe  in  judgement  oflaw  he  had  but 
a  tearme  for  feven  yeares.  And  fo  it  is  if  a  man  make  a  leafe  for 
life,  and  if  the  leiTee  within  one  yeare  pay  not  20  ihiilings,  that  he 
ihall  have  bot  a  tearme  for  two  yeares,  if  hee  pay  not  the  money 
the  eAate  for  life  is  determined,  and  he  (hall  have  the  land  but  for 
two  yeares. 

•*  Ceo  eft  hone  proof e  adonques^  que  le  reverfion  eft  in  luy^  6fr."  Here 
is  implyed  that  no  man  can  have  an  aflion  of  wafle,  unlciTe  the  rever- 
fion be  in  him,  and  by  the  authoritie  of  our  author  the  reafon  of  a 
cafe,  and  well  apply ed,  is  a  good  proofe  in  law.  (2) 


Scft.  351. 


TLf^S  en  tsels  cafes  de  feoffment 

.  fur  condition^  Fou  le  feoffor  pott 

loyalment  entrer  pur  U  condition  en^ 

freint ;   faff.   ''^  la  le  feoffor  n*ad  le 

franktenement  devantfon  eniricy  &fr. 


"D  U  T  in  fuch  cafes  of  feoffrrKnt 
upon  condition,  where  the  feof- 
for may  lawfully  enter  for  the  condi- 
tion broken,  &c.  there  the  feofFor 
hath  not  the  fireehold  before  his  en- 
trie,  &c,  (3) 

This  upon  that  which  hath  beene  faid  is  evident,  and  needeth  no 
further  explanation. 


Sed.  352. 


TTEM^  ft  feoffment  fett  fait  fur 
iul  condition^  que  le  feoffee  doner  a 
le  terre  al  feoffor^  ct  a  lafenie  delfeof^ 
fry  a  aver  et  tener  a  eux^  ei  a  lei 
heires  de  lour  deux  corps  engendres^  et 
fur  default  de  tiel  iffue^  le  remahulcr 
^l  drsit  heires  le  feoffor »  En  ceo  cas  ft 
le  karon  dtvy^  vivunt  la  feme^  devant 

ajcun 


7i  L  S  O  if  a  feofFment  be  made 
upon  fuch  condition,  that  the 
feoffee  fhal  give  the  land  to  the  fe*  [2I9«  ^'J 
offor,  and  to  the  wife  of  the  feofFor, 
to  have  and  to  hold  to  them  and  to 
the  heires  of  their  two  bodyes  engen- 
dred,  and  for  default  of  fuch  ifTuc, 
the  remainder  to  the  right  heires  of 

die 


•  la — Vcu  in  L.  and  M.  and  Roh. 

(1)  Se«  alfu  Dyer  143-    »•  Roll.  Abr.  (1)  [See  Note  111.} 

495-  (3)  [Sec  Note  113.1 


upon*  Condition. 


a/tun  eftate  tn  It  taifi  fait  a  eux^ 
*  ^c.  donques  doit  h  fioffee  per  la  ley 
/aire  ejtati  a  la  feme  cy  pres  le  condi^ 
tiofij  et  auxy  cy  pres  Penient  de  le  con^ 
dition  que  ilpoit  faire^  ceftafcavoir^  de 
lejfer  la  terre  alfemme  pur  tertne  de  vie 
fans  impeachment  de  wajl^  le  remainder 
apresfon  deceafe  a  Us  heires  de  f  corps 
Ja  baron  de  luy  engendres^^  et  pur  default 
de  tiel  iffue^  le  remainder  al  droit  heires 
U  baron,      Et  la  caufe  pur  que  le 
leafe  ferra  en  ceji  cas  a  ta  feme  fole 
fans  impeachment  de  waft^  e/i  pur  ceo 
qut  U  condition  eji^  que  tejlate  ferra 
fait  al  baron  et  a  fa  feme  en  %  tailcm 
Et  ft  tiel  eftate  ujl  ejle  fait  en  le  vie 
le  barony  donques  apres  le  mort  le  baron 
el^  uft  ewe  eftate  ent  en  le  taile  \  quel 
eftate  efi  fans  impeachment  de  wafl* 
Et  ifftnt  $1  eft  reafon^  que  cy  pres  que 
home  pott  f aire  eftate  a  Pentent  de  con'- 
dition^  faff,  que  il  ferroit  §  fait^  ^r. 
comment  que  ff  el  ne  poit  aver  eftate 
en  \  taile  ficome  el  **  puijjoit  aver  fi  le 
done  en  le  taile  uft  eftrefait  a  -Wfa  ba- 
ron et  X%  a  luy  en  le  vie  \\-fa  baron • 


Se<a.  352'. 


the  feoffor.  Tn  this  cafe  if  the  huf- 
band  dyeth^  living  the  wife,  before 
any  eftate  in  tatle  mad^  unto  them, 
&c.  then  ought  the  feoffee  bv  the  law 
to  make  an  eftate  to  the  wife  as  nccr 
the  condition,  and  alfo  as  neere  to 
the  entent  of  the  condition  as  he  may 
make  it,  ( i )  that  is  to  fay,  to  let  the 
land  to  the  wife  for  terme  of  life  with- 
out impeachment  of  wafte,  (2)  the 
remainder  after  his  deceafe  to  the 
heires  of  the  body  of  her  huft^and  on 
her  begotten,  (3)  and  for  default  of 
fuch  iflue,  the  remainder  to  the  right 
heires  of  the  hufband.  And  the 
caufe  why  the  leafe  (hall  bee  in  thi» 
cafe  to  the  wife  alone  without  im- 
peachment of  wafte  is,  for  that  the 
condition  is,  that  the  eftate  (bal  be 
made  to  the  hufl>and  and  to  his  wife 
in  taile.  And  if  fuch  eftate  had  been 
made  in  the  life  of  the  huft)and,  then 
after  the  death  of  the  huft>and  ftioe 
fhould  have  had  an  eftate  in  taile, 
which  eftate  is  without  impeachment 
of  wafte.  And  fo  it  is  reafon,  that 
as  neare  as  a  man  can  make  the  eftate  to  the  intent  of  the  condition,  &c« 
that  it  fhould  bee  made,  &c.  albeit  ihe  cannot  have  eftate  in  taile,  as  ihe 
might  have  had  if  the  gift  in  taile  had  been  made  to  her  huft)and  and  to  her 
in  the  life  of  her  huft>and,  &c. 


"  6)^-^  l^  fi^fff^  donera,  Wr.'*    Here  is  no  time  limited,  there-  3.  Mar.  134. 

^''^^fore  the  feoffee  by  the  law  hath  time  during  his  life,  unleffe  Dyer  24.  BJi*. 

he  be  haftcned  by  the  requeftof  the  feoffor  or  the  heifes  of  his  body,  ^'fj-  3"«  •>. 

as  Littleton  faith  in  the  next  feftion.  *'  v  \  1' 

lah,  a.  fo.79,  80, 8i.  in  Seignior Crom«ers  cafe.       (Ant.  ao8.  b.     t.  Roll.  Abr.4z9.   i.  Roll. 
Abr.  614,  615.  a.)       (2t*Rpp*59.} 

"  Si  le  baron  de^ie^  Wf.'*     But  in  this  cafe,  if  the  feoffee  dycth  (Sea.  337.) 
before  any  feoffment  made,  then  is  the  condition  broken,  betaufehe 
made  not  the  eftates,  &c.  within  the  time  prefcribed  by  the  law.  Bat 
if  the  feoffment  bee  made  upon  condition  that  the  feoffee  before  the 
fcaft  of  St.  Michael  the  Archangell  next  following  give  the  land  to  the  1 5-  H.  7.  f  3. 
feoffor  and  to  his  wife  in  taile,  utfupra^  and  before  the  day  the  feof-  ^^c?'^??^'  *^' 

'C^  a6a.Pi.Com. 
456.  Lib.  2«  io.  79.  Sfjgnlor  CroonwelTs  cafe.     (Sed.  334.) 


*  ^r.  not  in  L.  and  M.  nor  Koh. 
t  Us  corps  defin  baron  et  de  luy  engendrer^ 
iift  L.  and  M.  and  Roh. 

t  le  added  in  L«  and  M.  and  Roh* 

1  ufi  twe-^^ad  ewe^  in  JL.  and  M.  and 

§  fait  not  in  L.  andM  nor  R6h* 


fl  el-^il  in  L.  and  M.  and  Roh. 
4  le  added  in  L.  and  M.  and  Roh. 
••  #/— f/inX.  and  M.  and  Roh 
tt  fa^OH  in  L.  and  M.  ^nd  Roh. 
it  a  not  in  L.  and  M.  and  i^ob. 
4.4.  fa'^fin  in  L.  and  M.and  Jl^h. 


{i")  [See  Note  124.] 


^a)  [Sec  Note  J15.] 


(3)  [Sec  Note  I »i.  J 


Lib.  3.     Cap.  5.  Of  Eftatcs  SeGL^^^U 

fee  dietb*  the  ftate  of  the  heire  of  the  feoffee  (hall  be  abiblute^ 
becaufe  a  certame  lime  is  limited  by  the  mutual  agreement  of 
the  parties,  within  which   time  the  condition  becommeth  impof- 
((•  Rott.  Abr.      (i^]€  by  the  SLt\  of  God»  as  hath  been  faid  before,  and  therefore  it  is 
449.  Ant.  206.    neceffary  when  a  day  is  Hmiced»  to  adde  to  the  condition,  that  the 
>•)  fcofrec  or  his  hcires  dde  per  forme  the  condition ;  but  when  no  (iroe 

(2.  Rep.  79.  a.    ]s  limited,  then  the  feoffee  at  his  perill  mull  performe  the  condition 
^  Rep.  30.  b.)     dyfing  his  life  (although  there  be  no  requefl  made)  or  clfc  the  feof- 
for or  his  heires  may  re-enter. 

"  Fait  a  tuxf  lie.**    Here  the  {fie.)  implyeth  according  to  the 

Condition  with  the  remainder  oven 

• 
jj^,  1^  J  •«  Alfecffor  li  a  laftmt^  ffff."     Here  it  appeareth  that  albeit  the 

Do«.(r  13$.        fifte  bee  a  ilranger,  yet  the  fecifce  is  not  bound  to  make  it  within 
Seignior  Crom-    convenient  time,  becaui'e  the  feoffor  who  is  privy  to  the  condition  is  ^ 

well's  cafe  ubi       to  takc  joyntly  with  her.     And  fo  it  is  if  the  condition  be  to  enfeofFe  \2 1 O*  b.J 
*i^K      10  b )  ^^^  ffoflbr  and  an  eil ranger,  the  feoffee  hath  time  during  his  life  un- 
^    n  M  Ak        ^^^^  ^^^  ^^  halKMicd  by  requeft,     Othcrwife  it  is  (aahata  beene  faid) 
io )"  '  >vhere  the  condition  is  to  entVoiFe  a  ftranger  or  flrangers  onely, 

R  11  Abr  ^^  ^  ^^^  make  a  feoffment  in  fee»  upon  condition  that  the  feoffee 

428.)    *       *     ^^U  make  a  gift  in  taile  to  the  feoffor,  the  remainder  to  a  ffranger 

in  fee,  there  the  feoffee  hath  time  during  his  life,  as  is  aforefaid,  be* 
c  .    •    Q  caufe  the  feoffor  who  is  partie,  and  privy  to  the  condition,  is  to  take 

wt^iclle  ubi"'    ^^^  ^'"^  eftaie.     But  if  the  condition  were  to  make  a  gift  in  taile  to  a 
fupm.  (Iranger,  the  remainder  to  the  feoffor  in  fee,  there  the  feoffee  ought 

(2.  Rep.  79.        to  doe  it  in  convenient  time,  for  that  the  Granger  is  not  privy  to  the 
Aur.ioS.  b.)       condition,  and  he  ought  to  have  the  profits  prei'dntly,  as  before  hath 

beene  faid. 

*'  De/atfi  ejlatt  aJ feme  cy  fres  k  condition^  et  auxy  ey  pres  t intent 
del  ecnditioii  que  il  pott  fair  e^  Cfff." 
(Ant  21.  b.)  '^'  ^"^'foff'^  •^'  ^^P^**  conditio.i  that  B,  (hall  make  an  cftate  in  frank- 

V      •     •  •        mariage  to  C.  with  one  fuchas  is  the  daughter  of  the  feoffor;  in  this 

cafe  he  cannot  make  an  ellate  in  frankmarriage,  becaufe  the  eftate 
muff  move  from  the  feoffee,  and  the  daughter  is  not  of  his  blood,  but 
yet  he  muff  make  an  efl«ite  to  them  for  their  lives,  for  this  is  as  ncer 
the  condixion  as  he  can.  And  fo  it  is  if  the  condicion  be,  to  make  to  . 
A,  (which  is  a  meer  layman)  -an  eftate  in  frankalmoignc,  yet  mufl 
he  make  an  eftate  to  him  for  his  life,  for  the  rcafon  here  ycelded 
by  Littleton* 

A  diverfitie  is  to  be  undcrftood  between  conditions  that  are  to 

create  an  eftate,  and  conditions  that  are  todcftroy  an  eftate :  for  here 

it  appeareth,  that  a  condition  that  is  to  create  an  cilace,  is  to  be  per- 

•  formed  by  conftrudion  of  law,  as  neere  the  condition  as  may  be,  and 

(1.  Roll.  Abr*     according  to  the  entent  and  meaning  of  the  condition,  albeit  the  let- 

426.  Plow.  7.  I.-  ter  and  words  of  the  condition  cannot  be  performed:  but  othcrwife 

Dyer  45.  a.)        it  is  of  a  condition  that  deftroyeth  an  eftate,  for  that  is  to  be  taken 

ftri^Iy,  unleffe  it  be  incertaine  fpcciall  cafes :  and  of  this  fbmewhat 

hath  beene  faid  before  in  this  chapter. 

H.  8  tit.  ^^  ^^  *  "**"  morgage  his  land  to  //^.  upon. condition,  that  if  the 

Condit  Br.  1*90.  morgageor  and  L  S,  pay  twenty  ftiillipgs  at  fuch  a  day  to  the  mor- 

V.  33.  H.  8.  tic  gagcc,  that  then  he  fliall  re-enter,the  morgageor  dlvth  before  the 

Joiflt.Br.  62.       tiay,  J,  S.  paies  the  money  10  the  morgagee,  tliib  is  a  good  pcrfornl- 

ance  of  the  condition*  and  yet  the  letter  of  the  condition  is  not  per <■ 

t  '         ioi  mcti. 


A 
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fbrmed.  But  if  the  morgageor  had  been  alive  at  the  day,  and  he 
would  not  pay  the  money,  but  refufed  to  pay  the  fame,  and  /.  S.  alons 
had  tendred  the  nioney,  the  morgagee  might  have  refufed  it.  fi  jt  if 
a  man  make  a  leafe  to  two  for  yeares,  with  a  frot^t/o,  if  the  lefTces 
dye  daring  the  tearm,  the  leiTbr  fha]l  re-enter,  one  leflee  alic  n  his 
part  and  dye,  the  other  leilee  cannot  re-^nter,  bat  the  aflignee  Ihall 
enjoy  the  tearm  fo  long  as  the  farvivor  liveth,  and  the  reaton  is,  be- 
cauie  the  leafe  by  tlie  pro*ut/b  is  not  to  ceafe  til  both  be  dead.  But 
in  the  former  cafe^  albeit  the  morgageor  be  dead,  yet  the  ad  of 
God  ihall  not  difable  I.  S,  to  pay  the  money,  for  thereby  the  morgan 

fee  receives  no  prejudice.     And  fo  it  is  in  that  cafe^  if  i.  S»  had  died 
iforc  the  da^,  the  morgageor  might  have  paid  it. 

And  here  is  to  be  obierved  a  diverfity  when  the  feoffee  dyeth,  for  Lib.  z.  fo.  794 
then  (as  hath  been  faid)  the  condition  is  broken,  and  whpn  the  feof-  So.  81.  Scignief 
for  dyeth,  for  then  the  cilate  is  to  be  made  as  necr  the  intent  of  the  CromwciPs  cafc4 
condition  as  may  be.  a* «.  4*  S* 

*'  Jlfemi  fur  ternu  dtfa  'vie fans  impeachment  de  ^afiJ^* 
Here  it  appeareth,  that  this  e^ate  for  life  ought  to  be  withdutiili* 
peachment  of  waft,  and  yet  if  the  wife  doch  accept  of  any  eftate  fof 
life  without  this  claufe*  without  impeachment  of  wiift^  it  is  good,  be- 
caufe  the  ftate  for  life  is  the  fubflance  of  the  grant,  and  the  privilege 
to  be  without  impeachment  of  waft  is  collaterall,  and  onely  for  the  a.  H.  4.  <. 
benefit  of  the  wife,  and  the  omiftion  of  it  onely  for  the  benefit  of  the  Seignior  Ctom* 

hcire.    (I)  wd'scafcibi 

^  Alfo  if  the  wife  take  hu(barid  before  requeft  made,  and  then  they  {,.  sfd.  z68. 

220,  a.1  make  requeft,  and  the  ftate  is  made  to  the  hufband  and  wife,  during  303. 304. 441* 

the  life  of  the  wife,  this  is  a  good  performance  of  the  condition,  aU  Ant.  207.  a. 

beit  the  eftate  be  made  to  the  huftjand  and  wife,  where  Liitkton  faith  p\^!;  ^]\^ 

It  is  to  be  made  to  the  wife,  but  it  is  all  one  in  fubibuice,  feeing  that  hi^\    * 

the  limitation  is  during  the  life  of  the  wifq. 

«  Sauns  impeachment  de  rwaft!^  Abfque  impetiiione  <vafti,  (that  is)    |§[^;  wi^tej 
vdthout  any  challenge  or  impeachment  of  wafte,  and  by  force  hereof  \^^  in  my  Rc- 
the  leftee  may  cut  downe  the  trees  and  convert  them  to  his  own^  ufe.  .ports  lib.  1 1.  Fo. 
Other  wife  it  is  if  the  words'  viQTt  fauns  impeachment  per  afciin  aSionde  83.  lib:  9,  fo.  9. 
nuafit  for  then  the  difcharge  extends  but  to  the  adioni  and  not  to  the  *''  *'  *3» 
trees  themfelves,  and  in  that  cafe  the  leffor  fliall  have  them  (4}. 

And  it  is  to  be  obferved,  that  after  the  deceafc  of  the  hiiflsand  the 
ftate  is  not  to  be  made  to  the  wife  and  the  heires  of  her  b^dy  by  her  (4*  ^^P-  ^3*  ^O 
late  huft>and  ingendred>  and  fo  to  have  an  eftate  of  inheritance  as  fhe 
ihoold  have  had  by  furvivor,  if  the  eftate  had  bin  made  according  to 
the  condition,  but  only  an  eftate  for  life  without  impeachment  of 
waft,  ^z,  for  that  by  the  authoritie  of  Littleton  is  not  fo  neere  the  in- 
tent of  the  condition  as  the  cafe  that  Littleton  putteth.  fiut  Twill 
iearch  no  further  into  this  cafe,  but  le&ve  it  to  the  learned  and  judi« 
4>ious  reader* 

**  Et  apresjhn  deceafe  a  les  heires  del  corps  le  har$n  de  luy  eftgen-  (Ant.  20.  b. 
^ffg*^  a6.  b.  27.  ».  J 

Note  here,  admit  that  there  were  two  iftues  in  taife,  the  remainder 
fiiai  prefently  veft  only  in  the  eldeft,  and  yet  if  he  dieth  without  if-  ' 
fHc,  it  ihall  performum  doni  veft  in  the  yoongeft,  as  hath  beene  faid 

in 

[220. a.]  ^ 

(x)  [8mN«*x27.]  (i)  CSeeNotexiS.] 

T#L  .It.  £ 
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in  the  chapter  of  Eflate  taile:  (2)  and  fo  it  is  tacit}  proved  here* 
for  otherwife  the  condition  (if  th«re  were  two  iffues)  ooaid  not  be 
performed. 

Seft.  353. 


T  TE  M  en  ceft  cafe  ft  le  haron  et 
la  feme  out  ijj'ue^  et  deviont  devant 
le  done  en  le  taiie  fait  a  euxy  iffc.  den- 
gues le  feoffee  doit  faire  efiate  al  iffue 
et  a  lei  heires  de  corps  fon  pere  et  fin 
mere  engendres^  et  pur  default  de  tiel 
iffue^  le  remainder  a  les  droit  heires  le 
baron^  &c,  Et  mefme  la  ley  eft  en 
outers    cafes  fmhlables.       Et  ft    tiel 

Jeoffee  ne  voet  faire  tiel  eflate^  l5fc. 
quant  il  efl  reajonablement  requife  per 
ivx  que  devoyent  aver  eflate  per  force 
de  le  condition^  &c,  donque  poet  le  feof- 

for  oujes  heires  entrer  *• 


ALSO  in  this  cafe  if  the  hufband 
■^  and  wife  have  iffue,  and  die  be- 
fore the  gift  in  talle  made  to  them^ 
&c.  then  the  feoffee  ought  to  make 
an  eftatc  to  the  iffue,  and  to  the  heires 
of  the  body  of  his  father  and  his  mo- 
ther begotten,  and  for  default  of  fuch 
iffuG,  &c.  the  remainder  to  the  right 
heires  of  the  hufband,  &c.  And  the 
fame  law  is  in  other  like  cafes  :  and 
if  fuch  a  feoffee  will  not  take  fuch 
eAate,  &c.  when  he  is  reafonably  re- 
quired by  them  ^hich  ought  to  have 
die  flate  by  force  of  the  condition^ 
&c.  then  may  the  feoffor  or  his  heires 
enter. 


{1.  Rep.  7S.  b. 

790 

<Ant.  lai.  b. 


*'  QiJJ  A  N  T  il  efi  reafonahlemcnt  requife  per  tux  queux  de<ifoyene 
^=*^^fl«t;fr  eft  ate  per  force  de  le  condition/*  Note  here  it  appear- 
eth,  that  the  feoflee  hath  time  during  his  life  to  make  the  eflate,  an- 
Icffe  he  be  reafonably  required  by  them  that  are  to  take  the  eftate. 
This  is  to  be  intended  of  parties  or  privies,  and  not  of  metre  flran* 
gers,  for  there  (as  hath  beene  faid)  the  flate  mufl  be  made  in  conve- 
ij4.b.  ao8.b.)  nient  time. 

And  concerning  the  rcqucflit  is  to  be  knowne,  that  when  the  re- 
quell  is  made>  the  party  or  privy  mutl  requefl  the  feoffee  at  a  time 
certain  to  be  upon  the  land,  and  to  make  the  flate  according  to  the 
condition,  for  feeing  no  time  certain  is  prefcribed  for  the  m^ing  of 
(S.  Rep.  {9.  b.)  the  flatd,  and  it  is  incertain  when  the  requefl  fhall  bee  made,  fuch  re- 
quefl and  notice  mufl  be  made  as  hath  bin  faid  before  in  this  chapter* 
And  of  this  fe^on,  with  the  (^r.)  there  needeth  not,  upon  that 
which  hath  beene  faid,  any  farther  explicationt 


Sea,  354. 

J^EM  ft  feoffment  foit  fait  fur  ALSO  if  a  feoffment  bee  made 

ctndition^  que  le  feoffee  f  re-infcof-  "^^  upon  condition,  that  if  the  feof- 

'Ura  plufors.  homes,  a  aver  it  tener  a  fee  fhall  re-cnfcoffe  many  men,  to 

eux  '  have 

'•  Sf  ^.  added  in  L.  and  M.  and  Roh.        t  reArtfeoffera-^iafeofferay  L,  and  M.  and  Roh. 
X2)  See  X.  Rep.^S'  3*  K.ep.ii«  ii.  Rep.  %m»  and  the  note  page  4^ 8«  ia  Mr.  Dcuglas*^ 

IR!>>0\t«. 
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£ux  it  a  bur  hirst  a  touts  joursj  et 
touts  ciux  que  devoient  aver  eftate  mo» 
ront  devant  afiun  eftate  fait  a  euxy 
donque  doit  k  feoffee  fair e  ejiate  al 
ieire  celuy  que  furvejquift  de  euxj  a 
aver  et  tener  alw^eta  Us  heires  celuy 
^ue  furvefquijl '\. 


have  and  to  hold  to  them  and  to  their 
heirs  for  ever,  &  all  they  which  ought 
to  have  eftate  dye  before  any  eftate 
made  to  them,  then  ought  the  feofFe« 
to  make  eftate  to  the  heire  of  him 
which  furvfves  of  them,  to  have  and 
to  hold  to  him  and  to  the  heires  of 
bim  which  furviveth  (i). 


^€ 


G%  UE  le feoffee  re-infeoffera  pJufitrs  homes.^^     By  the  re-fcoff-  (i.Rep.  70) 
**X*^^°^  "  "  impUed  to  be  made  to  the  feofFors,  for  a  feoiFe- 
ment  over  to  {lrang.ers  cannot  be  faid  a  re-ftoffement,  and  if  the 
feoiFement  iboold  be  made  over  to  ftrangers  onedy,  thcDj  as  hath 
beene  often  faid,  it  muH  bee  made  in  convenient  time. 

•'  Al  heire  celuy.  quefurvefquift,  a  aver  bf  tener  a  luy  l^  a  les  Jfeiree 
£eluy  quefur*ve/qiuft>"  Hereupon  que  (lions  have  beene  made;  where- 
ibre  the  habendum  is  not  to  the  heires  of  the  heire,  and  for  what  rea-* 
ion  it  is  by  Littleton  limited  to  the  heires  of  the  furvivor.  And  ths 
caoie  is,  for  that  if  it  were  made  to  the  heires  of  the  heire,  thea 
ibme  perfons  by  poffil>ility  (hould  be  inhericable  to  the  land,  which 
Ihould  not  have  inherited  if  cheedate  had  beene  made  to  the  furvi- 
vor and  his  heires,  and  confequentiy  the  condition  broken. 

For  example,  if  the  furvivor  tooke  to  wife  Alice  Fairefeld/wi  this  (Ant.  12.1.5 
cafe  if  the  limitation  were  to  the  fonne  and  his  lieires,  then  if  the 
fonnefhould  dye  without  heires  of  his  father,  the  blood  of  the  Faire- 
fieldt  (being  the  blood  of  his  mother)  ihould  inherit.  But  if  the  li- 
jnttation  be  to  the  right  heires  of  the  father,  then  ihould  not  cjie 
blood  of  the  Fairefields  by  any  poffibility  inherit,  for  then  it  is  as 
much  as  if  the  ilatc  had  beene  made  to  the  furvivor  ar^d  his  heires  : 
and. therefore  thefe  words  {jtt  ales  hares  celuy  que /ur<ve/quiji) ^  which 
many  have  thought  fupcrfluous,  are  verie  materiall.  Note  well  this  ^ideSed.^* 
kind  of  fee  fimple,  for  it  is  worthy  the  obfervation  :  but  fufficient 
bath  beene  faid  to  open  the  meaning  of  Littleton,  and  therefore  \  will 
dive  no  deeper  into  this  point,  but  leave  it  to  the  further  confide;:^- 
tion  of  the  learjaed  reader,  (2) 


Sea.  355. 


ITEM  fi  feoffment  foit  fait  fur 
•*  condition  d'erifeoffer  un  auterj  ou 
^  di,  doner  en  ||  taile  a  un  auter^  &r. 
Ji  le  feoffee  devant  le  performance  del 
condition  enfeoffaMn  efir anger ^  cufait 
un  leafe  pur  terme  de  v/V,  donques  poet 
Ji  feoffor  it  fes  heires  entrer^  .6fr.  pur 
4ejo  que  il  da  luy  nufme  difable  de  per» 

former 

^  &c,  addcit  in  L.  ood  M.  and  Roh. 
f,  de  not  in  L.  and  M.  ncr  Roh. 

ix)  [Sec  Note  129..] 


ALSO  if  a  feoffement  b/e  mai^^ 
•^  upon  condition  to  enfcofFe  ano^ 
ther,  or  to  make  a  gift  in  taile  to 
another,  &c  if  the  feoiFee  before  the 
performance  of  the  condition  enfeojFe 
a  ftran^er,  or  make  a  leafe  for  life, 
then  may  the  feoiFor  and  his  heirs 
enter,  &c.  becau/e  he  hath  difabled 

himfeifa 

II  le  added  in  L.  and  M.  and  Roh. 

{2)  See  the  note  a.  on  page  >».  b. 
h.  2 
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former  h  concittton  cniaftt  que  il  ad    (i)  himfclfe  to  performc  the  condi- 
fuit  ejlate  a  un  outer ^  i^c,  tic-n,  inal'much  as  he  hath  made  an 

cftate  to  another,  &c. 

T  ITTLETON  having  fpoken  of  dc fa iihs  of  performance,  or 
-^-'  expre/i'c  breaches  of  conditions,  fpeaketh  now  in  what  cafes  the 
fcpffci  in  judgement  of  law  doth  difahle  himfelfe  to  perform  the 
cordition:  andof  dilabiiiues  fome  bee  by  aft  of  the  party,  andfome 
by  aft  in  law. 

"  Ou  a  doner  en  ialle  a  un  aufer,lfc.**     Here  is  implied  aiteftate 
for  life  or  for  yearcs,  &c. 

13.  H.  7. 23.  b.  "  Enfeofft  un  eftranger  ou  fait  un  leife  pur  ferme  de  i//>.**  This  is 
3z,  E.  3.  barre  a  difabilitie  by  the  aft  of  the  partic,  tor  herein  the  feoffee  hath  dif- 
's^  Aff  ^U  ^\^^  himfelf  to  make  the  fcotfment  or  other  eftate  according  to  the 
3  •       '  P  •  7'     condition.     And  to  fpcnkeonce  for  all,  the  feoffee  is  difablcd  wtien 

he  cannot  convey  the  land  over  according  to  the  condition  in  the 
fame  plight,  qoatitie,  and  frcedomc  as  the  land  was  conveyed  to 
him,  for  fo  the  law  requireth  the  fame,  as  Ihall  manifeftly  appeare 
hereafter.  And  here  where  our  author  fpeaketh  of  a  feoffment,  he 
includeth  an  eflatc  taile  as  well  as  ihe  fee  fimple. 


[221*  a.] 


(2.  Rrp.  59* 
I.  Roll.  Abr. 


^4,  Rep.  52.) 
(5.  Rep.  95.) 
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Jp  N  mefme  U  manner  tft^  ft  le  feof 

^^  fecy  devant  le  condition  performer 

leffit  mefme  la  terre  a  un  ejiranger  pur 

terme  des  ans  ;  en  ce/l  cafe  le  feoffor  ct 

Jes  heires  poyent  entrer^  i^c.  pur  ceo 

que  le  feojfec  ad  luy  difable  de  faire 

eftate  de  les  tenements  accordant  a  cto 

que  ejloit  en  les  tenements^  quant  ejlote 

entfuitfait  a  luy.  Car  s*il  vtUe  faire 

eftate  *  de  les  tenements  accordant  a  le 

condition'^  ^c.  donques  poit  U  leffee  pur 

terme  d'ans  enter  ct  oufle  mefme  leluy 

a  que  F eftate  efl  fait^  ^c,  et  occupier 

€es  durantfon  terme  f. 


T  N  the  fame  manner  it  i?,  if  the 
feoffee,  before  the  condition  per- 
formed, Jetteth  the  fame  land  to  a 
ftranger  for  tearme  of  yeares ;  in  this 
cafe  the  feoffor  and  his  heires  may 
enter,  &c.  becaufc  the  feoftcc  hath 
difabled  him  to  make  an  eftate  of  the 
tenements  accordiii^.  to  that  which 
was  in  the  tenements,  whert  the  ftate 
thereof  vvas  made  unto  him.     For  if 
hee  will  make  an  eftate  of  the  tene- 
ments  according   to  the   condition, 
&c.  then  may  the  leiFee  for  yeared 
enter   and  ouft   him   to  whom   the 
eftate  is  made,  &c.  and  occupy  thi^ 
during  his  tearme. 

**    C*  /  hfeffjfte  ^de^vant  le  ccndition  per/orme  kjfa  mffme  la  terre  a   ntt 
*^  efi  anger  pur  terme  des  ansy  tf^c,**     Here  the  (5^r.'implveth  s 

Icafe  to  take  effeft  /Vr/i/a/tf  aswcll  as  in  pra/tntr,  aJfo  alcafe  for  one 

yea  e  or  halfe  a  yeare,  &c. 

The  reafonof  this  is  evidently  fet  downe  before.     And  againe,  of 

difabiliiies  fomc  be  by  aft  inprajlrtti^  whereof  Littletiu  hath  put  tu^ 

examples,  and  fome  infuturo,  whereof  now  hec  will  fpeake  in  the 

next  Seftion. 

♦  Je  les  tenements  riot  in  L.  and  M.  nor  Rob.        +  ^e,  addM  in  L,  ?rnd  M.  and  Roh. 

(1)  Upon  tht  do^inn«\jf  ihi«  and  the  ihrw  following  Scftiens,  fte  Vin.  Abr.  vol.  5J 
f .  221.  225.  ^ 

Sett* 


Lib.  3,. 


upon  Condition. 


Sea.  357. 


Sed. 

j^  T  plufors  ont  dtty  que  ft  tiel  feoff- 
meni  foit  fait  a  un  horns  file  fur 
mfrsie  ccmition^  et  devant  que  il  ad 
perforine  mefme  la  cond'tion  il  prent 
fcmey  ♦  donques  k  feoffor  et  fes  heires 
maintenant  tcient  entrer^  pur  ceo  que 
yH  fefoit  ejtate  accordant  a  la  condi* 
tiony  et  puis  morufiy  donques  f  la  feme 
ferra  endowe^  et  poit  recover  fa  dower 
per  briefe  de  dower^  ^c,  et  tjjint  per 
le  prifel  del  feme  les  tenetnents  font  ms 
en  un  auter  plite  que  ne  fueront  al 
temps  de  feoffment  fur  condition^  pur 
ceo  qui  adonques  nul  tie/  J  feme  fuit 
dowabUy  ne  ferroit  dowe  per  la  Icy^ 


357- 

AND  many  have  faid,  that  if  fuch 
feoffment  be  made  to  a  fingle 
man  upon  the  fame  cpndition,  and 
before  hee  hath  performed  the  fame 
condition  he  taketh  wife,  tlien  the 
feoffor  and  iiis  heires  maintenant  may 
enter,  bccaiife,  if  he  bath  made  an 
cftate  according  to  the  condition, 
and  after  dicth,  then  the  wife  fliall 
be  endowed,  and  may  recover  her 
dower  bv  a  writ  of  dower,  &c.  and 
fo  by  the  taking  of  a  wife,  the  tene- 
ments bee  put  in  another  plight  then 
tliey  were  at  the  time  of  the  feoff- 
ment upon  condition,  for  that  then' 
no  fuch  wife  was  dowable,  noc 
ihould  bee  endowed  by  the  law,  &c. 


Tp  1 R  S  T,  here  is  an  example  of  a  difability  both  by  a^  in  law  and 
**  infuturo,  for  by  manage  the  wife  is  entitled  by  law  to  dower,  af- 
ter the  death  of  her  hufband. 

Secondly,  it  [^i]  appearcth  that  albeit  the  wife  by  the  marriage  [a]  i3.H.7.ij, 


fcnt  difabilitie  and  caufe  of  rc-entrie,  for  that  the  land  is  not  in  that  28.  Aff.  PI.  4. 
freedome  and  plight  as  it  was  conveyed  to  the  feoffee,  and  after  the  xi.  H.  7.  7.  6« 
fiatc  made  over  according  to  the  coqdition  the  land  fhall  be  charged  l***>-  *•  ^^^'  59-  *>• 
therewith.  (S-Rcp.  »o  b. 

ai.a.) 

Julius  Winning- 
"  En  un  auter  plight,^*     Plight  is  an  old  Englifh  word,  and  here  ton's  cai'c,Ub.a« 
fignifieth  not  onely  thecflate  but  the  habit  and  qualitie  of  the  land,  foL  59.  6(h 
and  excendeth  to  rent  charges,  and  to  a  poflibility  of  dower.     Fide  (z.  Roll*  Abf. 
5e6t  289.  where  plight  is  taken  for  an  cftate  or  intereft  of  and  in  4470 
the  land  it  felfe,  and  extcndeth  not  to  a  rent  charge  out  of  the  land. 

**  Aun  bonu/oleJ*^  For  if  the  feoffee  were  married  at  the  time 
of  the  feo^ement,  then  the  dower  can  bee  no  difabilitie*  becaufe 
the  land  (hall  remaine  in  fuch  plight  as  it  was  at  the  time  of  the  feoff- 
ncot  made  unco  him. 

**  Donques  te  feoffor  etfis  heires  maintenant  potent  entrer**  Here  it 
appeareth,  that  feeing  that  for  this  title  or  poffibilitie  the  feoffor  may 
prcfcntly  enter,  that  albeit  the  wife  happen  to  dye  before  the  huT- 

band. 


^  donjnes — que  in  L.  and  M.  and  Roh* 
t  lor^Ja  in  I#.  and  M.  and  Rob* 


X  feme  not  in  L.  and  M»  nor  Roll* 
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band,  fq  as  this  tide  or  poiTibilitie  tooke  no  efficA,  yet  the  feoffor 
may  re-enter,  for  the  feoffee  being  difabled  at  any  time  though  the 
fame  continue  not,  yet  the  feoffor  may  re-enter,  for  in  that  cafe  he 
that  is  once  difabled  is  ever  difabled.  And  herein  a  diverfitie  is  to 
be  obferved  betweene  a  difabilitie  for  a  time  on  the  part  of  the  feo^ 
(j.  Kep.  21.  ft.)  fee,  and  a  difability  for  a  time  of  the  part  of  the  feoffor.     For  if  a 

man  maketh  a  feoffment  in  fee  upon  condition  that  the  feoffee  before 
fuch  a  day  (hall  re-infeoffe  the  feoffor,  the  feoffee  taketh  wife,  and 
the  wife  dyeth  before  the  day,  yet  may  the  feoffor  re-enter. 
ii*  %•  4<  55«  So  it  is  if  the  feoffee  before  tke  day  entreth  into  religion^  and  I» 

profeffed,  and  before  the  day  is  deraigned^  yet  the  feoffor  may  re-^ 
enter. 

So  it  is  if  the  feoffee  before  the  day  make,  a  feoffment  in  fee,  and 
before  the  day  take  back  an  effate  to  him  and  his  heires,  yet  the  feof-* 
for  may  re-enter. 

Albeit  in  thcfe  cafes  a  certaine  day  is  limited,  yet  the  feoffee  be- 
ing once  difabled  is  ever  difabled.  And  fo  it  is  when  no  time  is  li« 
miced  by  the  parties,  but  the  time  is  appointed  by  the  law. 

But  if  a  man  make  a  feoffment  in  fee  upon  condition^  that  if  tho 
feoffor  or  his  heirs  pay  a  certaine  fum  of  money  before  fuch  a  day,  the 
{u  I^ep.  79-  >•)  feoffor  commit  treafon,  is  attainted  and  executed,  now  is  there  a  dif- 
abilitie on  the  part  of  the  feoffor,  for  he  hath  no  heir;  but  if  the  heire 
*  Trin.  i8.Blix.  be  rellored  before  the  day  he  may  performe  the  condition,  as  it  was 
inCommuni  xefolved  •  TVw.  1$.  Eiix.  in  Cmmum  Banco  ixi  fir  Thomas  ^iat*i  cafe, 
Thomas  WUt't  '^^''^^  ^  ^^^''^  and  obferved.  Otherwifeit  is  if  fuch  a  difabilitie  had 
^afc.  grownc  on  the  part  of  the  feoffee ;  and  the  reafon  of  the  diverfitie  is, 

(Pb.  «;<^.  «•  ^^^  ^^*^*  ^^  Littleton  faith,  maintenant  by  the  difebilide  of  the  fecii  je, 
354*Cro.*Ca%  the  condition  is  broken,  and  the  feoffor  may  enter,  but  fo  it  is  not 
427.  Hob.  334.)  by  the  difability  of  the  feoffor,  or  his  heires ;  fur  if  they  performe  the 

condition  within  the  time,  it  is  fufficient,  for  that  they  may  at  any 
time  performe  the  condition  before  the  day.  And  fo  it  is  if  the  feoffor 
enter  into  religion,  and  before  the  day  is  deraigoed,  he  may  per-  ^222*  a< 
forme  the  condiiionfor  the  caafe  aforefaid.    Etjicdejimilihut.  The 
(L^V.)  in  this  Sedbn  are  fufiiciemly  explaned. 

Se£t.  358. 

"Ip"  t^  meftne  le  rrutner  eji^  ft  k  feof-  T  N  the  fame  manner  it  is,,  if  the  fc- 

-*-'  fee  charge  la  terre  per  fin  fait  -*■   ofFee  chargp  the  land  by  his  deed 

(Tun  rent  charge  devant  le  perform^  with  a  rent  charge  before  the  per- 

ance  dA  condition^  ou  foit  oblige  en  un  formance   of  the  condition,   or   be 

e/latute  de  U  Jlople^  gu  flatute  mer^  bound  in  a  ftatute  ftaple,  or  ftatute 

djant^  en  tielx  cafes  le  jcojfcr  et  fe%  merchant,  in  thefe  cafes  the  feoffor 

heires  poyent  entrer^  i^i:    caufa  qui  and  his  heires  may  enter,  &c,  caufa, 

fupra.     Car  quccunque  que  vennft  a  quafupra.     For  whofoever  commeth 

les  tenements  per  le  feoffment  de  le  to  the  lands  by  the  feoffment  of  the 

feoffee^  *  eux  covient  efire  llableSy  et  feoffee,  they  ought  to  be  lyable,  and 

ejlre  mis   en   execution  per  force  de  put   in   execution   by  force   of  the 

Pejlatute  merchant  ou  de  flatute  del  ftatute  merchant,  or  of  the  ftatute 

Jl(iple.    t  Quaere.  Mes  quant  lefeof"  ftaple.    ^are.  But  when  the  feof- 

fir  foe 

•  eux-^donqtw  Ui  ten^i^uU^  l*.  and  M,         f  ^<rr#^^r.  L,  and  M.  and  Roh^ 
Mid  Hoh^ 


Lib.  3.  upon  Condition.  Sed.  358. 

fir  oufes  belns^  pur  les  caufes  avant  for  or  his  heires,  for  the  caufes  afore- 

ditSy  averont  entrery  come  Us  devoyenty  faid,  fhal  have  entred,  as  it  feemes 

come  il  fembky  &c.  donques  touts  tiels  they  ought,  &c.  then ,  all  fuch  things 

chofes  que  devant  tiel  entrie  puijfent  which  before  fuch  entry  might  trouble 

troubler  ou  encuTnber  les  tenements  if"  or  incumber  the  laiid  fo  given  upon 

Jmt  dones  fur  cenditiony  ^c,  quant  a  condition,  &c.  as  to  the  fame  land, 

mefmes  les  tenements  font  ouflerment  are  altogether  defeated. 
defeats. 

^  pO TENT  entrer,  ^f."     And  here  it  is  to  be  underilood,  that  13-  W-  7-  ^S-  ^ 

•*     the  grant  of  the  rent  charge  is  a  prefcnt  difability  of  the  fe-  ^  ^-  3-  9'  *»• 

ofFee*  and  therefore  albeit  the  grantee  doth  bring  a  writ  of  annuitie,  ^^  j^*  |'  ^J^ 

and  difcharge  the  land  of  it,  ab  initio,  yet  the  caufe  of  entrie  being  lullus  Wynning. 

once  given  by  the  adt  of  the  feoffee  the  feoffor  may  re-enter.     And  ton*j  cafe  ubi 

foitis  if  the  grant  of  the  rent  charge  were  made  for  life,  and  the  ^"P'a- 

grantee  died  before  any  day  of  payment,  yet  the  feoffor  may  re-  ('-^^^  -A^'* 

*°^'*  (5.  Rep.  20.  b.) 

The  like  law  is  of  any  judgement  given  againfl  the  feoffee 

wherin  debt  or  dammages  are  recovered. 

«•  Ou/nt  oblige  en  umftatute  de  laftaple,  ^r."     If  the  feoffee  be  Lib.  2.  fo.  59, 
diffeifed*  and  after  bind  himfelf  in  a  ilatute  ilaple,  or  merchant,  or  60.  lulius  Wyi^ 
in  a  recognizance,  or  take  wife,  this  is  no  difabilitie  in  him,  for  n»ngton*8  cafe, 
that  daring  the  diiTeilin  the  land  is  not  charged  therewith,  neither  is  ^^^  ^'  '^^'  ^^  * 
the  land  in  the  hands  of  the  difleifor  liable  thereunto.     And  in  that 
cafe  if  the  wife  die  or  the  conofee  releafe  the  flatute  or  recogni- 
zance, snd  after  me  dLTelfj   '^.'vh  enter,  there  is  no  difabilitie  at  all, 
occtLCie  cne  land  was  never  cnargea  >i:  re  with,  and  therefore  in  that 
c^ie  the  feoffee  may  enter  and  performe  the  condition  in  the  fame 
light  and  freedome  as  it  was  conveyed  unto  him. 

And  it  is  to  be  obferved,  that  Liitleten  putteth  thefe  cafes  as  ex-  '.^'  ^^'  ^'  "^' 
am  pies,  for  there  arc  fome  other  difabilitics  implyed,  that  are  not  L|b.^i'?o.  so^l 
here  expreffed.  Signot  Crom, 

The  Lord  Clifford  did  hold  his  barony  and  the  fherifwick  of  Wefl^  wd's  cafe. 
merland  oi  tjie  king  by  grand  ferjanty  in  capite^  and  the  king  gave  (4*  Rep-  119) 
him  licence  that  he  might  infeoffe  jhereof  divers  chaplains  in  fee,  fo 
^  that  they  ihoulu  give  the  fame  to  the  Lord  Clifford  and  the  heires 

[222i  b,"]  males  of  his  body,  the-remaindcr  over,  ^c.  the  Lord  Clifford  accord-  (Ant  Scft.  354, 
ing  to  iht  licence  infcoffed  the  chaplains,  and  before  they  made  the  ^'  ^^^  ^^* 
reconveyance  the  Lord  Clifford  dyed,  and  it  was  adjiniged  that  the  ^^^' 
heir  might  enter  for  the  condition  broken.     For  in  this  cafe  the 
feoffees  were  bound  by  law  to  have  made  the  gift  in  taile  lo  the  Lord 
Clifford  himfelfe,  albeit  hee  never  made  any  requeft,  for  other  wife 
they  purfued  not  the  licence,  and  if  they  ihould  make  the  (late  to  the 
iffue  of  the  Lord  Clifford^  then  might  the  king  feife  the  barony,  &c. 
for  default  of  a  licence,  and  that  in  default  of  the  feoffees.  And  then 
the  fame  (hould  not  be  in  the  fame  plight  and  freedotne  as  it  was  aC 
the  time  of*  the  feoffement  made  upon  condition,  which  is  worthy  of 
©bfervation. 

If  a  man  grant  an  advowfon  upon  condition  that  the  grantee  (hall  (»•  Rep- 1% 

regrant  the  fame  to  the  grantor  in  taile  ;  in  this  cafe,  if  the  church  *•  ^-•'  '^7*)^ 

become  void  before  the  regrant  or  before  any  requeft  made  by  the 

grantor,  he  may  take  advantage  of  the  condition,  becaufe  the  ad- 

,  vowfon  is  not  in  the  fame  pligtit  as  ic  was  at  t>he  time  of  the  graat 

Upwi  condition.     And  fo  was  ic  relolvcd,  (•)  l^ufch*  14.  Eliz.  in  f.*)  P^^^^h.  14. 
•  c  '^*-'^^  .Elr.  311.  Der 

£  ij.  Lommunt  ■* 


Lib.  3.     Cap.  5.  Of  Eftatcs 


44-  B  3-  9- 


Sea.  359. 


Cummuni  Banco,  betweene  Andrc*voes  and  Blunts  which  I  heard  and 
obi'erved,  and  which  my  Lord  Dier  hath  omitted  out  of  bis  report  of 
that  cafe,  and  therefore  the  grantee  in  that  cafe  at  hu  pcrill  maft 
rcgrant  it  before  the  church  become  voide,  or  clfe  he  is  difabled, 
otherwife  he  hath  time  during  his  life  if  he  be  not  haflened  by  re- 
queft. 

If  the  feoffee  fufTer  a  recovery  by  default  upon  a  fained  title,  be- 
fore execution  fued  the  feoffor  may  re-enter  for  this  difabiluy.    Ei 
Jic  dtjimilibuu 


Sea.  359. 


TT  E  M^  Ji  un  home  fait  un  fait  Je 
f^ff^f^n^  ^  ^«  outcr^  et  en  le  fait 
eft  md  condition^  l^c,  et  quant  le  feof^ 
for  a  luy  voyle  faire  liverie  de  fetfin 
fer  force  de  mefme  le  fait^  il  fait  a 
luy  le  livery  de  ftifin  fur  certaine  con* 
ditlon  * ;  en  ccjl  cas  rien  de  les  tene^ 
merits  pajju  per  le  fait^  pur  ceo  que 
le  condition  n*cft  comprife  deins  le  faity 
ct  b  feoffment  ejl  en  tiel  force  ficorne 
nul  ticljait  ujl  ejlefait^ 


ALSO,  if  a  man  make  a  deed 
'^  of  feoffment  to  another,  and  in 
the  deed  there  is  no  condition,  &c« 
and  when  the  feoffor  will  make  live* 
rie  of  feifm  unto  him  by  force  of  the 
fame  deed,  hee  makes  livery  of  feifin 
unto  him  upon  certain  condition  \  in 
this  cafe  nothing  of  the  tenements 
paffeth  by  the  deed,  for  that  the  con- 
dition is  not  comprifed  within  the 
deed,  and  the  feoffrncnt  is  in  like 
force  as  if  no  fuch  deed  had  beene 


rr^oc. 


/ 


%% 


Tj^T  en  le /ait  eft  nul  cuiditiony   \^c.^^  cither  in  deed  Or  m 


];!w. 


(4,  Rrp  r.\  t.) 

}8.  K.  3.  19.  36. 
17.  A^.  p.  20* 
$.  H.  5  8. 
^7«  H.  6. 

34.  AH".  j)l.  !• 


15.  E.  3.  tit. 
ILiiloppcIl  177. 
10.  E.  3*  ibid. 

IP4« 


"  Et  le  ferj'mtnt  eft  en  iiel  force  ftcome  nul  tiel fait  uft  efte  fait  J** 
And  the  reafon  hereof  is,  for  that  the  cilate  paffeth  by  the  livery  of 
feifin  (i).  And  in  this  cafe  the  feoffor  upon  the  dchverie  of  feiiln 
rnuil  exprelVe  the  iciitc  to  him  and  hii>  heirs,  or  to  the  heires  of  his 
bodv»  &c. 

If  an  agreement  bee  made  betweene  two,  that  the  one  fhall  en- 
feofFe  the  other  upon  condition  in  furety  of  the  paiment  of  certaine 
money,  and  after  the  livery  is  made  to  him  and  his  heires  generally^ 
the  iUie  is  holden  by  fome  to  be  upon  condition,  inafmuch  as  the  in- 
tent of  the  parties  was  not  changed  at  any  tiiiic,  but  continued  at  the 
time  of  ih J  livery  (2). 

If  a  man  mr.ke  a  charter  of  feoffment  in  fee,  and  the  feoffor  deli- 
ver feifin  for  life,  the  feoffee  fiiall  hold  it  but  for  life ;  but  if  the  li- 
very be  exprefly  for  life,  and  alfo  according  to  the  deed*  ths  wholt 
fee  iimple  ihall  paffc,  becaufe  it  hath  a  reference  to  the  deed. 

•  Gff.  added  in  L.  and  M.  and  Roh. 
(i)  Vid.  ant.  48,  (2)  [Sec  Note  130.} 


Sea. 


Lib.  3, 


d^on  Condition^ 


Se6t.  360. 


Sed.  360. 


J  TE  My  ft  feoffment  foit  fait  fur 
-  -        tiel  condition'^  que  le  feoffee  ne  alie" 

[22J«  JUj  nera  la  terre  a  nuUuy^  cefl  condition 
e/l  voidey  fur  ceo  que  quant  home  eft 
enfeoffe  *  de  terres  ou  tenements^  il  ad 
pizver  de  eux  aliener  a  afcun  perfon 
per  la  Ly.  Car  fi  tiel  condition  ferroit 
bone^  donque  la  condition  luy  oujiercit 
de  tout  le  power  que  la  ley  luy  dona^  le 
quel  Jerroit  enconter  reafon^  (f  pur  ceo 
tiel  condition  eft  voyde. 


ALSO,  if  a  feoffment  be  made 
upon  this  condition!  that  the 
feoffee  fhall  not  alien  the  land  to 
any,  this  condition  is  void,  becaufe 
when  a  man  is  infeoiFed'  of  lands  or 
tenements,  he  hath  power  to  alien 
them  to  any  perfon  by  the  law.  For 
if  fuch  a  condition  (hould  bee  good, 
then  the  condition  (hoiild  ouQ;  him 
of  all  the  power  which  the  law  gives 
him,  which  fhould  bee  agaixift  reafon, 
and  therefore  fuch  a  condition  as 
voide* 


•   JTE  M.fifeoffmntfiit fatty  fcfr."  And  the  like  law  is  of  a  devife  (Ant.  aot 

•^   in  fee  upon  condition  that  the  devifec  ihall  not  alien  (1),  the  ^^^  rl  6. 14.  «• 
condition  is  voide,  and  fo  it  is  of  a  grants  releafe,  confirmation,  or  3.  ^.7.  10.  b« 
any  other  conveyance  whereby  a  fee  fimpic  doth  pafTe.  For  it  is  ab-  33.  Air.  1 1.  af- 
ford and  repugnant  to  reafon  that  he,  that  hath  no  poflibility  to  have  ^^'  ^"^^  ^^^^* 
the  land  revert  to  him,  (hould  reftrain  his  feolFee  in  fee  limple  of  all  39*  J*4- 
his  power  to  alien.     And  fo  it  is  if  a  man  bee  pofTtlTed  of  a  leafe  for  /^*  Rcplfce.'a.) 
jreares,  or  of  a  horfe,  or  of  any  other  chattell  reaHorperfonall,  and  give  Argum^ntum 
or  fell  bis  whole  intereil  or  propertie  therein  upon  condition  that  the  €x  abrurdo.' 
donee  or  vendee  flial  not  alien  the  fame,  the  fame  is  void,  becaufe  his  Vid^fc^.^ta. 
whole  interefl  and  propertie  is  out  of  him,  fo  as  he  hath  no  polfibi- 
litie  of  a  reverter,  and  it  is  againft  trade  and  trafiique,  and  bargain- 
ing and  contra£iingbetweene  man  and  man :  and  it  is  within  the  rea- 
fon of  our  author  that  it  fhould  ouiler  him  of  all  power  given  to  him* 
Iniquum  eft  ingenris  bominilus  non  eff'e  liber  am  rerum  fiiarum  aliena^ 
titmem ;  and  rerum  Juarum  quilibci  eft  moderator,   W  arbiter.     And 
againe,   regulariter  non  *valet  paSum  de  re  med  non  alienendd.     But 
thiefe  are  to  be  underilood  of  conditions  annexed  to  the  grant  or  fale 
it  felfe  in  refpedl  of  the  repugnancy,  and  not  to  any  other  collaterall 
thing,  as  hereafter  Ihall  appeare.     Where  oar  author  putteth  his  («o-  Rep-1f» 
cafe  of  a  feoffment  of  land,  that  is  put  but  for  an  example :  for  if  a  ^^  ^"^^^ 
man  be  feifed  of  a  feigniory,  or  a  rent,  or  an  advowfon,  or  common, 
or  any  other  inheritance  that  lyeth  in  grant,  and  by  his  deed  granteth 
the  fame  to  a  man  and  to  his  heirs  upon  condition  that  he  fhall  not 
alien,  this  condition  is  voide.     But  fome  have  faid  that  a  man  may 
grant  a  rent  charge  newly  created  out  of  lands  to  a  man  and  to  his 
heirea  upon  condition  that  he  ihall  not  alien  that,  that  is  good,  be- 
caufe the  rent  is  of  his  owne  creation ;  but  this  is  againfl  the  reafon 
and  opinion  of  our  author^  and  againft  the  height  and  puritie  of  a 
itt  fimple, 

A  man  before  the  ilatute  of  quia  emptores  terrarum  might  have  made  14*  ^<  4- 
a  feoflFment  in  fee,  and  added  further,  that  if  he  or  his  heires  did  alien  '3'  **•  7-  •!» 
vithpnt  licence,  that  he  fhould  pay  a  £ne,  then  this  had  been  good. 

And 


f  de^enf  L.  and  Mt 


(0  [See  Note  13U] 


Lib.  3*     Cap.  5. 


Of  Eftatcs 


Scd.  361,  362< 


«i.H.  7.  S» 

lib.  5.  56. 
Kaighc't  cafe* 


And  fo  it  is  faid,  that  when  the  lord  might  have  reftrained  the  aliena- 
tion of  his  tenant  by  condition*  becaufe  the  lord  had  a  poffibilitie 
of  reverter ;  and  fo  it  is  in  the  king's  cafe  at  this  day,  becaufe  he  may 
referve  a  tenure  to  himfelfe. 

If  J.  befeifed  of  Black  Acre  in  fee,  and  B,  lofeoiTeth  him  of  White 
Acre  upon  condition  that  ^.  ihall  not  alien  Black  Acre,  the  condition 
is  good,  for  the  condition  is  annexed  to  other  land,  and  oufteth  not 
the  feoffee  of  his  power  to  alien  the  land  whereof  the  feofrinent  is 
made,  and  fo  no  repaenancy  to  the  ftate  pafled  by  the  feoftmenl ; 
and  fo  it  is  of  gifts,  or  lales  of  chattels  reals  or  perionals. 


Sedl.   36 1 • 


71/fES'J!  k  eonditien  foit  tiily  que 
^  "^  U  fioffi^  ^  aliemra  a  un  tiely 
nofmant  fon  nofme^  ou  a  afcun  di  •  fes 
hdiresj  9U  de  tjfuis  d^un  tielj  (^c.  ou 
hujufiiiodi,  Us  queux  conditions  ne  toU 
lent  tout  la  power  d^ alienation  delfeof^ 
fee  J  btc.  donque  tiel  condition  ejl  bone^ 


13  UT  if  the  condition  be  fach^  that 
the  feoffee  fiial  not  alien  to  fuch 
a  one)  naming  his  name,  or  to  any  of 
his  heires,  or  of  the  ifTues  of  fuch  a 
one,  &c.  or  the  like,  which  condi- 
tions doe  not  take  away  all  power  of 
alienation  from  the  feoffee^  &c.  then 
iuch  condition  is  good. 


PI.  Com.  77- 1« 
S.  H.  7.  10.  b. 
ai.  E.  4.  47<  a« 

(Dyer  45.  a. 
SI.  Rep.  74.  a.) 


10.  H.  7.  XI. 
Dod.  and  Stud. 
114. 1 3.  H.  7.13. 

Brad*n  lib.  s. 
fbl.  i  }i  a.  I 


T  F  a  feoifnient  in  fee  bee  made  upon  condition  that  the  feolFee  (hall 

-*-  not  infeoffe  /•  $,  or  any  of  his  heirs  or  ifTues,  Sec.  this  is  good,  for 

he  doth  not  redraine  the  feoffee  of  all  his  power :  the  reafon  here 

yeelded  by  our  author  is  worthy  of  obfervation.     And  in  this  cafe  if  r22  7.  b.l 

the  feoffee  enfeoffe  /-  N,  of  entent  and  purpofe  that  hec  Ihall  en-  *•       ^*     ^ 

feofFe  /.  5.  feme  hold  that  this  is  a  breach  of  the  condition,  for 

quando  aliquid prohihttur  fieri,  ex  direclo  prohibetur  ^  per  obliquum. 

If  a  feoffment  bee  made  upon  condition  that  the  teofiee  lb  all  not 
alien  in  mortniainc,  this  is  good,  becaufe  fuch  alienation  is  prohibited 
by  law,  and  regularly  whatloever  is  prch'ibited  by  the  law,  nxvLy  be 
prohibited  by  condition,  be  it  malum  prohibitum,  or  malum  in/e.  In 
ancient  deeds  of  feoffment  in  fee  there  wa.s  moll  commonly  a  claufe^ 
quod  licitumfit  donatori  rem  datam  dare  *vel  'vendere  cut  voluerit,  ex-" 
ceptu  virtJ  religiofij  tff  Jud^iu 


Sed.  362. 


/TE  Af,  Ji  tenements  foient  donees 
en  le  taile  fur  tiel  condition^  que  le 
tenant  en  le  taile  ne  fes  heires  \  ne 

Mlieneront  en  fee^  t  "^  ^^  '^  '^'^-^^  "^ 
pur  terme  ffauter  vie^  forfque  pur  lour 
vies  demefne^  ^c.  tiel  condition  cfl 
hne,     Et  la  caufe  eft^  pur  ceo  que 

quant 

•  Jes  not  in  L.  and  M. 
t  &c.  added  in  L.  and  M* 


ALSO,  if  lands  bee  given  in 
taile  upon  condition,  that  the 
tenant  in  taile  nor  his  heires  fhall  not 
alien  in  fee,  nor  in  tails,  nor  for 
terme  of  another's  life,  but  only  for 
their  owne  lives,  &c.  fuch  conditioa 
is  good*     And  the  reafon  is,  for  that 

whea 

%  ni'-mOH  In  I4.  and  M. 


Lib.  3.  Upon  Condition*  Sed.  362« 

fuant  ilfifl  ttel  alienation  et  difconti-  when  hee  maketh  fuch  alienation  and 

nuance  de  U  taiJe  il  fait  le  contrarie  difconti nuance    of   the  entaile,  hee 

a  Pentent  le  donor^  pur  que  Pejiatute  doth  contrary  to  the  intent  of  the 

A  W.  2,  I  cap-  I.  fuit  fatty  per  que  donor,  for  which  the  ftatute  of  PK  2. 

feftatute  Us  e/lates  en  le  taile  font  of"  cap*  1.  was  made,  by  which  ftatutc! 

deines.  the  eftates  in  taile  ar^  ordained  ( i  )• 

"^OTE  here,  the  double  negatite  in  legall  conftra£lion  (hall  33.  Afl*.  n.  2^ 

^^   not  hinder  the  negauve,  'viK./uh  t9nditiont  quod  ipfe  nee  baredes  !jj:  **  ^*  **• 

fid  noH  alienarefit.     And  therefore  the  prammaticali  conftrudion  is  3,.h*5^^1" 

not  alwayes  in  judgment  of  law  to  be  foSowed-  i  j.*  h.  7. 1.3. 

ai.  H.  7.  ii«     Vid.  Se€^.  »o.  ate*      (Cro,  Car.  535*    Hob.  I9X«    Cro.  Jac*  307.    Ant.  1464th 
JO.  Rep.  130.  4.  Rep.  14.) 


[224.  a,] 


**  Forfauepur  lour  t/ies  demtfne,  £ffr.'*     And  yet  if  a  man  make  a 
gift  in  taile  upon  condition  that  he  (hall  not  make  a  lea(e  for  his 

owne  life,  albeit  the  ftate  be  lawfuU,  yet  the  condidon  is  good,  be-  (6.  Rep.  43.<«. 

caufe  the  xeveriion  is  in  the  donor.     As  if  a  man  make  a  leafe  for  conrra.) 

life  or  years  upon  condidon,  that  they  fhall  not  grant  over  their  21.  H.  6.  33. 

efiate  or  let  the  land  to  others,  this  is  good,  and  yet  the  grant  or  leafe  *  3-  ^  7-  *3«  *4- 

ihottld  bee  lawful!.    (•)  If  a  man  make  a  gift  in  taile  upon  condition  -,|  jj*  g*  *^*  '^ 

that  he  fhall  not  make  a  leafe  for  three  lives  or  2 1  yeares  according  Dyer  45. 

to  the  ftatute  of  32.  H,  8.  the  condition  is  eood«  for  the  ftatute  doth  (3.  Rep.  64.} 

give  him  power  to  make  fuch  leafes,  which  may  be  reftrained  by  t*l.^'*«  33-  W- 

condition,  and  by  his  owne  agreement ;  for  this  power  is  not  incident  .  \^\^^  '  ^§' 


to  the  eftate,  but  given  to  him  collaterally  by  the  acl,  according  to   ,,  Roll!.  Abr. 
that  rule  of  law,  quilibet  potefi  renunciarejufi  pro/e  introdu^lo.  4x8.3 

*'  ^afit  ilfifl  tiel  alienation  bf  difcontinuance  del  ftate  taile,*^  And 
therefore  if  a  gift  in  taile  be  made  upon  condition,  that  the  donee, 
&c.  ftiall  not  alien,  this  condition  is  good  to  fome  intents,  and  void  to  Vid.lib.  6. 40* 
feme;  for,  as  to  all  thofe  alienations  which  amount  to  any  difconti-   41-  Sir  Anth. 
nuance  of  the  ilate  taile  (as  Little/on  here  fpeakeih ;)  or  is  againft  the   M'*^tna»e  &  ca.c. 
ftatute  of  Weftminfier  2.  the  condirion  is  good  without  queition.  But   j^Ry'jf'.^bJ., 
as  to  a  common  recoverie  the  condition  is  voyd,  becaufe  this  is  no  ^jj  j 
difcontinuance,  but  a  barre,  and  this  common  recovery  is  not  re-  (,.Ro1|.  Abr. 
ftrained  by  the  faid  ftatute  of  l^P'.  2.     And  therefore  fuch  a  condition   ^j2. 41  s. 
is  repugnant  to  the  eftate  taile;  for  it  is  to  be  obferved,  that  to  this    10.  Rep.  35.  b.) 
eftate  taile  there  be  divers  incidents.     Firft,  to  be  difpunifhed  of 
waft.  .Secondly,  that  the. wife  of  the  donee  in  t.iile  ftiall  be  endowed. 
Thirdly,  that  the  hufband  of  a  feme  donee  after  ifl'ue  ftial  be  tenant  by   ^^.  E.  3.  9. 
the  curtefie.     Fourthly,  that  tenant  in  taile  may  fufFer  a  common  re-   ^7*  El.  343^ 
coverie  (1) ;  and  therfore  if  a  man  make  a  gift  in  taile,  upon  con-      ^^^' 
diuon  to  reftraine  him  of  any  of  thefc  incidents,  the  condition  is  re- 
pugnant and  void  in  law.     And  it  is  to  be  obferved,  (*)  that  a  colla-   (*>)  13.  H.  j^ 
teral  warranty  or  a  lineal  with  aftets  inrefped  of  the  recompence,  is  24*  ^* 
not  reftrained  by  the  ftatute  of  Denis  conditionalibus,  no  more  is  the 
common  recovery  in  refpeft  of  the  intended  recompence.     And 
LittUion^  to  the  intent  to  exclude  the  common  recovery,  faith,  tiel 
alieiatiofi  et  i^i/cont i nuance,  joynlng  them  together. 

It  a  man  before  the  ftatute  of  Donis  comiitionalibtu  had  made  a 
gift  to  a  man  and  to  the  heirs  of  his  body,  upon  condition,  that  af- 
ter 

I  cap,  I.  added  in  L,  and  M«  [^M*  3<1 

\\\  ^SceNot^  13a*]  (1)  [Sec  Note  133.] 


Lib.  3.    Cap.  5» 


Of  Eftates 


ScA.  363- 


sc  R.  7.  1  f  • 
13.  H.  7.  aj. 

lib  ^.  41.  b. 
m  Str  Anthony 
Jkiil<ltmayc*s 
cjfe,  wbi  fuprjk 
(H«)b.  a6i.    I. 
Roll.  Abr.  4ii«) 

Podor  & 

StudSAt.124. 


ter  iifise  he  ftould  not  have  power  to  fell,  this  coadition  flioald  have 
bin  repugnant  and  void  (2).  Pari  ration,  after  the  ftatute  a  man 
makes  a  gift  in  taile>  the  law  tac/ri  gives  hint  power  to  fuffer  a 
common  recovery  ;  therefore  to  add  a  condition,  that  he  flial  have 
no  power  to  fnfFer  a  common  recoveries  is  repugnant  and  voyd. 

If  a  man  make  a  feoffment  to  a  baron  and  feme  in  fee*  upon 
condition,  that  they  (hall  not  alien,  to  fome  intent  this  is  goodp 
and  to  fome  intent  it  is  void  :  for  to  reftrain  an  alienation  by  feoff- 
flfient,  or  alienation  by  deed,  it  is  good,  becaufe  fuch  an  alienatioD 
is  tortious  and  voidable :  but  to  reitraine  their  alienation  by  fine  it 
repugnant  and  void,  becaufe  it  it  lawful!  and  unavoidable. 

It  is  faid,  that  if  a  man  infeoffe  an  infant  in  fee,  upon  condition, 
that  hee  fhall  not  alien,  this  is  good  to  reAraine  aUcaations  during 
his  minoritie,  but  not  after  his  full  age. 

It  is  likewife  faid,  that  a  man  by  licence  may  give  land  to  a  bi- 
fhop  and  his  facceffors,  or  to  an  abbot  and  his  fucceflbrs,  and  add 
a  condition  to  it,  that  they  (hall  not  without  the  confent  of  their 
chapiter  or  covent»  alien,  becaufe  it  was  intended  a  mortmain,  that 
is,  that  it  (hould  for  ever  continue  in  that  fee  or  houfc,  for  thai 
they  had  it  en  aater  dmu  for  religious  and  good  iifes. 


»a4* 


Leftatutt  de  W.  2.  cap,  1.**   Hereby  i:  appeareth,  that  whatib- 
is  prohibited  by  the  intent  of  any  a£t  < 
prohibited  by  condition,  as  hath  beene  faid* 


10.  IT.  7.  ti. 

^^'  J^H  *****     ^^^^  is  prohibited  by  the  intent  of  any  a£t  of  parliament,  may  be 

*3»"*7**3»   nrokihited  bv  i^nivlittnn.  ft«  hath  h#>ffne  faid. 


Scdl.  363. 


Y^AR  11  cji  prove  ter  les  parols  com* 
prifes  en  me/we  Pcjlaiute^  *  que  la 
V9lu:it  del  donor  en  tiels  cafes  ferrott 
^hfervc^  et  quant  le  tenant  en  le  tatle 
Jait  I  tiel  discontinuance^  ^^fait  le  con* 
trane  a  C€Oj  ^c,  Et  auxy  en  ejlates 
en  le  taile  d^ajcun  tencnrcnts^  quant  le 
r ever  Jim  de  fee  Jimpky  J  ou  remainder 
en  jce  fimple  ejl  en  outers  perfonsy 
fuant  ticl  difcoHtinuance  eji  fait^  doH" 
ques  Ic  feefimple  ||  en  le  remainder  eJi 
difcontinue,  Et  pur  §  ceo  que  U  te- 
nant en  taile  ne  ferra  tiel  chofe  en^ 
counter  le  profit  f  de  fes  ijjuesy  (^  bone 
droits  tiel  condition  ejl  bone^  come  ejl 
tttvauutdii^  4-  ^<^- 


•  quefttit  al  entent  dt  U  fefance  de  mefme 
Viftctutey  a;kled  in  L.  aiitl  M.  and  Koh. 

f  tiel — ;/«,  L.  and  M.  and  Roh. 

j  CH  remtiinder  en  fee  Jimplcy  not  in  L. 
and  M.  and  Koh. 


p  O  R  it  is  proved  by  the^  worcis 
comprifed  in  the  fime  flatute^ 
that  the  will  of  the  donor  in  fach 
cafes  fhall  be  obferved>  and  when 
the  tenant  in  taile  maketh  fuch  dif- 
continuance,  hee  doth  contrary  to 
that,  &c.  And  alfo  in  eftates  in  taile 
of  any  tenements,  when  the  reverfion 
of  the  fee  flmple,  or  the  remainder  of 
the  fee  fimplc  is  in  other  perfons, 
when  fuch  difcontinnance  is  made, 
then  the  fee  fimplc  in  the  remainder 
is  difcontinued.  And  becaufe  tenant 
in  taile  fhall  doe  no  fuch  tiling  againft 
the  profits  of  his  iiTucs,  and  good 
right,  fuch  condition  is  good,  as  is 
aforefaid,  &c. 


^  enh  reverfion  ou  te  fiefimple^  added  ia 
L.  and  M.  and  Roh. 

§  ceo-^oufler  in  L./and  M.  and  Roh. 

^  de  fes  ijfuest  not  in  L.  and  M.  nor 
Roh. 

4.  &c.  not  in  L.  and  M.  nor  Rah. 

(a)  [StcNotei34.] 


[224.  b.] 


Lib.  3 


upoa  Condition. 


Seft.  364^ 


•*  (S%  UJNT  U  reverjton  eu  rem*  tnfetefteu  auters  pirfotts^* 
*X^  Put  the  cafe  that  a  man  make  a  gift  in  caile  to  A^  the  re- 
mainder to  him  and  to  his  heires,  upon  condition  that^he  (hall  not 
aKen ;  as  to  the  ftate  taile  the  condition  is  good,  for  fuch  alienation 
is  prohibited,  as  hath  been  faid,  hy  the  faid  ftatute.  But  as  to 
the  fee  iiropley  ibme  fay  it  is  repugnant  and  voyd,  for  the  reafonthat 
Littleton  hath  yeelded  :  and  therefore  fome  are  of  opinion,  that  this 
is  a  good  condition,  and  fhall  defeat  the  alienation  for  the  eftate 
taile  onely,  and  leave  the  fee  iimple  in.  the  alienee,  for  that  the  con- 
dition did  in  law  extend  onely  to  the  ilate  taile,  and  not  to  the  re^ 
mainder. 


I 


(PorV.'Z98.  333, 

I.  Roll.  A1)r. 
407.  471.  474* 
Cro.  El'is.  360.) 
II.  H.7.  6. 
13.H.  7.  23.14. 
Dyer  s.  A:  3. 
Phil.  &  Ma< 
127.  b* 


''  Encounttr  le  profit  iifit  ijffkesV  Hereby  it  appeareth,  that  to 
redrain  tenant  in  tule  from  alienation  again  ft  the  profit  of  his  if- 
faes,  is  good,  for  that  agreeth  with  the  will  of  the  donor,  and  the 
intent  of  the  ftatate  *•  •  46.  K.  3. 4* 

Bat  a  gift  in  taile  may  be  made  upon  condition,  that  tenant  in  (i-  RolL  Afa^i 
taile,  &c.  may  afien  lor  the  profit  of  his  iflues,  and  that  hath  been  4>^')x 
holden  to  be  good,  and  not  reftrained  by  the  faid  ftatute,  and  feem- 
cth  to  agree  with  the  reafon  of  LittUtom,  becaufe  in  that  cafe^  Fo- 
lumtas  donatprh  ot/iruetur,  Csfr.  and  it  muft  be  for  the  profit  of  the 
iffocf. 


Sed.  364. 


T  TE  M  borne  pott  doner  terres  en 
taile  fur  tiel  condition',  que  ft  le  te^ 
nant  en  le  taile  ou  fes  beires  alienont 
en  fee  ou  en  taikj  ou  pur  terme  ePauter 
v//,  C^f  •  et  auxy  que  ft  touts  PijTues 
veignants  del  tenant  en  le  taile  Joient 
tnortsfans  ijfusj  que  adonques  bien  lir^ 
roit  al  donor  et  a  fes  beires  de  entreTj 
Uc*     Et  per  tiel  voy  le  droit  \  de  le 
taile  poet  eftrefalve  apres  fl  difcontinu* 
ance-i  al  tffue  en  le  tailed,  fi  afcun  +  y 
foit  y  ijjint  que  per  voy  Centre  del  do^ 
nor  ou  de  fes  beires^,  le  taile  ne  ferra 
my  defeat  per  tiel  condition :  +-  Quaere 
hoc.  Et  uncore  fi  le  tenant  en  le  taile 
en  ceo  cafe-,  ou  fes  beires.,  font  afcun 
difcontinuanccj  celuy  en  le  reverfion  ou 
fes  beires^  apres  ceo  que  le  taile  efl  de» 
i ermine  pur  default  de  iffue,  ^r.  poyent 
entrer  en  le  terre  perforce  de  mefme  le 
condition^  et  ne  ferront  my  §  cohert  de 
fuir  briefe  deformdon  en  k  reverter. 


I  de^-p^  in  L«  and  M.  and  Rob. 
%  /}</ added  in  L.  and  M,  and  Roh. 
4  ifite  added  m  L.  and  M.  and  Roh. 


A  L  S  O  a  man  may  give  lands  in 
taile  upon  fuch  condition,  that  if 
tht  tenant  in  taile  or  his  hetres  alien 
in  fee  or  in  taile,  or  for  terme  of 
another  man's  life,  &c.  and  alfo  fhat; 
if  all  the  ifTue  comming  of  the  te- 
nant in  taile  be  dead  without  ifTue, 
that  then  it  fhall  be  lawful!  for  the 
donor  and  for  his  h  el  res  to  enter,  &c. 
And  by  this  way  the  right  of  the 
taile  may  be  faved  after  difcontinu- 
ance,  to  the  iflue  in  taile,  if  there  bee 
any ;  fo  as  by  way  of  entry  of  the 
donor  or  of  his  heires,  the  taile  fhall 
not  be  defeated  by  fuch  condition : 
Slumre  boc.  And  yet  if  the  tenant  in 
taile  in  this  cafe,  or  hla^  heirs,  make 
any  dircontinuance,  he  in  the  rever* 
fion  or  his  heires,  after  that  the  taile 
is  determined  for  default  of  ifTue,  &c. 
may  enter  into  the  land  by  force  of 
the  fame  condition,  and  fhall  not  be 
compelled  to  fue  a  writ  of  formedon 
in  the  reverter, 

«  ALIENONTy 

"♦-  Square  hoct  not  in  L.  and  M.  nor 
Roh.       - 

%  cobirt — arte  i«  L.  and  M.  and  Roh. 


Lib.  J.    Cap.  5*  Of  Eilatcs  Seft.  364. 

SI.  R  7:  IK       .c     JLIENONT,  Ve.  tt  auxy  fi  mts  Us  ifflas  fmtnt  mnrts,  fcfr/' 
(1.  Rep.  16. 84.)       ^3  j(Jotc,  Littliiom  parpofely  made  parcel]  of  the  condition  in 

the  copulative,  that  the  tenant  in  taile  inonld  alien,  &c.    For  if  a 

fift  in  taile  be  made  to  a  man  and  to  the  heirs  of  his  body,  and  if 
e  die  witfibat  heirs  of  his  body,  that  then  the  donor  and  his  heirea 
^vtx  34j«  b.)     ^^  re-enter,  this  is  a  voyd  condition ;  for  when  the  ifTues  faile» 

the  dilate  determineth  by  the  exprefie  limitation,  and  confeqaently 
the  adding  of  the-coodition  to  defeate  that  which  is  determined  by  the 
limitation  of  the  eihite,  is  void,  ( i )  and  in  that  cafe  the  wife  of  the 
donee  (hall  be  endowed,  &c.  Ai^  therefore  Littletonp  to  make 
che  condition  good,  added  an  alienation,  which  amounted  to  a 
wrong,,  and  hee  refhrained  not  the  alienation  onely,  (for  then  pre- 
fently  upon  the  alienation  the  donor,  &c.  might  re-enter  and  de- 
feat  the  elhite  taile)  bat  added,  and  die  without  iflue,  to  th^end  [225*  ^^J 
that  the  right  of  the  eftate  in  taile  might  be  preferved,  and  not  de. 
feated  by  the  condition,  but  might  be  recovered  agaioe  by  the  iffue 
in  tayle  in  SLformedon. 
(Mo.  39.)  And  LiuUt$n  expreflely  faith,  that  the  donor  and  his  heirs  after 

the  difcontinuance,  and  after  that  the  eftaie  tayle  is  determined, 

may  re-enter,  which  is  the  intention  and  true  meaning  of  Littleton 

in  this  place.     And  where  it  is  faid  in  this  fedion  (quart  boc)^  this 

is  added  by  fome  that  underftood  not  this  cafe,  and  is  not  in  the 

original]. 

fSid.  437.  Note,  that  in  a  condition  confiding  of  divers  parts  in  the  con- 

r  ffi'^'a^'Vk  J"*^^^^^'  as  here  in  the  cafe  of  LittUtont  both  parts  mufi  be  per- 

X  fo.  "0.  "vi'dc  ^onJ^cd,  according  to  the  old  rule,  [a]  Si  plures  conMtioius  afcripttr 

PJ.Com.  76.  in    fuerunt  doneUioni  conjutUlim,  omnibus  eft  parendum  et  ad  *veri:atem  re- 

Wimbrfljc'scafc,  pulatiiil  requiritur  quod  utraque  pars  fit  vera.     But  otherwife  it  is 

ft  fol.  107.  in      when  the  condition  is  in  the  disjundive. 


(i)  for  the  fame  author 
B°a£h)        ^°  ^^^'  ^^^^  faith.   Si  di<vifim  cuiiibet,  <vel  altcri  eorum  fatis  efiobtim^ 


I 


<- 


FulmerHon** 

obi  fiipra.       "  perare*     Et  in  disjunSivis  fufficit  alteram  partem  cjje  ^veram.     What 

(4.  R^p.  52.  b.)  then  if  the  condition  or  limitation  be  both  in  the  conjunctive  and 

$0  ic  was  ad-  disjunAive;  As  if  a  man  make  a  Icifc  to  the  huftand  and  wife  for                      r< 

juiced  n  Com-  jjjg  tearme  of  one  and  twenty  yeares,  if  the  huftand  and  wife  or 

Pafch.  70.  Elit.  *"y  ^^'^^  betweene  them  \q  long  Ihall  live,  and  then  the  wife  dyeth 

inter  B.)*dwyn  '  without  ilTue;  ihall  the  leafe  determine,  or  continue  during  the  life 

ft  Cocke,  com-  of  the  huiband  ?  And  the  anfwer  is,  that  it  fliall  continue  for  the 

monly  called  disjunAive  referr.eth  to  the  whole,  and  disjoyneth  not  only  the  latter 

Trupennie*!  ^^^^  ^^  ^^  ^^it  child,  but  aifo  to  the  baron  and  fem,  fo  as  the  fenfe 

Rep.  III.)  **•  ^^  ^^^  baron,  icmt  or  any  child  (hall  fo  long  live. 

HilL.  35.  [^]  And  (o  it  is  if  an  ufe  be  limited  to  certame  perfons,  nntill  X 

\iz.%tk  tief-  ihall  come  from  beyond  fca,  and  attain  unto  his  full  age,  or  dye, 

paiTe  per  le  jf  ]^e  ^Q^y^  ^^^^  fj.QiQ  beyond  fea,  or  attaine  to  his  full  aee,  the  ufe 

Seignior  Mor-  ,     .          r                                                                                           » 

4iant  vert  George  <>0W  Ceaie, 

Vauz  fo  adjudged  in  thelCing*s  Bench. 


fr)  See  Borafton*t  cafe»   3.  Rep.    19.  1.  P.  W.  lyoj-p-and  Mr.  FeameU  Eflay  '< 

Webb  V.  Herring,   Cro.  Ja.  4^6.    King  v.  on  Contingent  Remainders,  p.  1 67.  ^; 

Kuniball,  Cro.  Ja.  448.     Chadock  v.  Cow-  v 

ley,  ibid.  693.    Foitcfcue  v.  Abbott,  Poll.  [  at5.  a.  3  '^ 

479.  and  Sir  Thomas  Jones,  79 ;  and  Good  •         (1)  [JSee  Note  135.]  •'^^ 
tiiic  V.  Whicb^f  I*  Aliro  azi.    ;See  aMo 
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TTEM^  heme  ne  pott  pUdsr  en 
afcun  a^fioriy  que  tfiate  fuit  fait  en 
fety  ou  en  fee  taile^  ou  pur  terme  de 
viej  fur  condition^  f  *'//  ne  voucha  un 
record  de  ceo^  ou  monjira  un  efcript 
fouthfeale^  provant  mefme  la  condition^ 
Car  il  eft  un  common  erudition-^  que 
borne  per  plee  ne  defeatera  afcun  eflate 
de  franktenement  per  force  d* afcun 
iiel  condition^  finon  que  il  monftra  le 
proof e  de  condition  en  efcript^  ^c.Jinon 
que  ceo  foit  en  afcuns  efpeciall  cafes^ 
^Cm  Mes  de  chattels  realsy  Jicome  de 
leas  fait  a  tenne  d^ansj  ou  de  grants 
de  gardsfait  per  gardeins  in  chivalrie^ 
fer  bujufmodi^  l^c,  home  poit  pleder  que 
iiels  leafes  ou  grants  fueront  faits  fur 
condition^  ^c.fans  monfire  afcun  efcript 
de  le  condition,  Ijftnt  en  mefme  le  ma^ 
ner  home  poit  faire  de  dones  ^  grants 
de  chattels  perfonals^  &  de  contracts 
perfonalsy  i^c. 


A  L  S  O  a  man  cannot  plead  In 
any  aSion,  that  an  eftate  was 
made  in  fee,  or  in  fee  tayle,  or  for 
terme  of  life,  upon  condition,  if  he 
doth  not  vouch  a  record  of  this,  or 
fhew  a  writing  under  feale,  proving 
the  fame  condition.  For  it  is  a  com- 
mon learning,  diat  a  man  by  plea 
(hal  not  defeat  any  eftate  of  freehold 
by  force  of  any  fuch  condition,  un- 
lefle  he  fheweth  the  proofe  of  the 
condition  in  writing,  &c.unlefle  it  bee 
in  fome  fpeciall  cafes,  &c.  But  of 
chattels  reals,  as  of  a  leafe  foryeares, 
or  of  grants  of  wards  made  by  gar- 
dians  in  chivalrie,  and  fuch  like,  &c. 
a  man  may  plead  that  fuch  leafcs  or 
grants  were  made  upon  condition,  &c. 
without  (hewing  any  writing  of  the 
condition.  So  in  the  fame  manner 
^  man  may  doe  of  gifts  and  grants  of 
chattels  perfonals,  and  of  contracts 
perfonals,  &c. 


*  JT^-  ^K«  ^aion.**  Bee  the  afilon  reall,  perfonall,  or  aiixt, 
"*-'  if  a  condition  be  pleaded  to  defeat  a  freehold*  it  is  regu- 
larly trucy  that  a  deed  muft  bee  (hewed  forth  {a]  in  court  (z).  And 
the  reafon  why  the  deed  fhall  bee  (hewed  forth  to  the  court  is,  for 
that  to  every  deed  there  be  two  things  requifite :  the  one,  that  k 
be  fafficient  in  law,  and  this  is  called  the  legall  part,  and  therefore 
the  judgment  of  thdt  belongeth  to  the  judges  of  the  law:  the 
other  concernes  matter  of  fa6t,  as  foaling  and  delivery,  and  this  be- 
longs to  the  jurors.  And  becaufe  every  deed  ought  to  approve  itfelfe, 
and  be  proved  by  others  too ;  it  muft  approve  it  (clfe  upon  the 
Aewiag  of  it  ibrth  in  court  in  two  manners. 

25.  £.3.41.       41.  £.  3.  10.  ace.      (Ant.  6.  a.)       (10. 

Pirft,  as  to  the  compofition  of  the  words,  that  it  bee  fufficient  io 
law,  and  that  the  court  (hall  adjudge. 


39  E.  3.  21. 

4-  E-4  35- *• 
9.  E.  4.  25.  h. 

16.  a. 

6.  H.  y:^.  b. 
ii»  H.  7.  22' hm 

7.  H.  6.  7. 

14.  H.  8.  22.  b. 
2%,  AO:  p.  I. 

il.  Sid.  50.) 
a]  Lib.  I  a  fol. 
92.  DodorLay- 
field*s  cafe. 

7-  E.  3-  57- 
Rep.  ^z.) 


f^^  uw,  ana  tnac  tiL  ^     o 

^5*  "•]  .   Secondly,  of  ancient  time  if  the  deed  appeared  to  bee  jafed  or  !>  eV  l*^^'^ 
interlined  in  places  matenall,  the  judges  adjudged  upon  their  view,  i.  RoU.  Abr." 
the  deed  to  be  voyd  (1),     But  of  latter  time,  the  judges  have  left  ao8.  Cro.  Car. 
that  to  the  jurors  to  try  whether  the  rafing  or  interiixuog  wexe  be-  399*  Do6t.  pjt. 
fi)xc  the  ddiverie.  ?p^^) 

^^^  2.  Cro.  217.) 

■^  ^tf^  added  in  L.  and  M.  and  Rohi 
(s}lee^Bulft.  0:5^.  x^o.  ^.  Mod.  237. 2u  Salk.  4^8^        (i)  [Se«Note  13$.] 


'Lib.  3.  Cap.  5.  Of  Eflates  Sedt.  365.   • 

45.  E.  t.  If.  a.  And  there  is  a  difFerence  bctwccne  a  rent,  and  a  re-entry;  for 
Foft.  loi  b.  338.  upQp  ^  gift  jp  t^jjg^  Qf.  ^  i^afe  for  life^  a  rent  may  be  refcrved  with* 
«.  (ea.  114.)      ^yj  deed,  but  a  condition  with  a  re-cniric  cannot  bee  refervcd  in 

thofe  cafes  without  deed* 

53,iec.  Page's  "  E/a/fi/  fouih  fcali.  Which  Littliton  intcndcth  to  bee  a  deed 
caic.  0  Rep.  1.  under  feale« 

«aP'  V  And  well  faid  Littleton,  a  deed  undtrfeaJe.     For  though  the  deed 

^5-  ^^-  ^^> ''  be  inroilcd,  yet  hce  cannot  plead  the  inrolmcnt  thereof,  though  ff 
1.0.  cf,9J.>  ^^  of  record.  And  though  it  be  exemplified  under  the  great  iealc, 
[^]  Vide  32.  H.  j-^j  yet  muft  he  (hew  forth  the  deed  it  felfe  under  fealc,  as  LittU^ 
a.  in  Portents  Br.  ^^^  j^^^  ^^^j^j^^  ^^j  ^^^^  ^j^^  exemplification  (2).  And  fo  when  IiV- 
11.    .  7. 12.   .    ^^^^^^  wrote,  no  conftai,  or  inj^eximus^  of  the  king's  letters  patents 

were  availf  able  to  be  (hewed  forth  in  court,  but  the  letters  patenu 
fa.  Inft.  672.  ~  themfelves  under  feale.  For  both  the  coi^at  and  injpeximus  are  but  ^ 
5.  Rcp/52.  sV)  exemplifications  of  the  inrolment  of  the  charters,  or  letters  patents  : 
t^-y  ^  ^  4.E.6.  ^^  ^^"  appearcth  by  the  refolution  of  twofcverall  [f]  parliaments, 
ra{'>.4.  and  13.  One  holden  in  the  third  and  fourth  jreare  of  king  Ed^ward  the  fixt, 
'Smu  cap.  6.        and  the  other  in  the  thirteenth  yeare  of  queene  ElizahetL    But  now 

by  thofe  (latutes  the  exemplification  or  conftat  under  the  great  feale 

of  the  inrolment  of  any  letters  patents  made  iince  the  fourth  day  of 

February  anno  ij.  H,  8.  or  after  to  be  made,  (hal  be  fufficient  to 

be  pleaded  and  Ihewed  forth  in  court,  afwd  againft  the  king,  as  any 

other  peribn  by  the  patentees  themfelves   (whereof  there  was  fome 

p<nDyerx.Iliz.  doubt   [/]  conceived  upon  the  faid  ilacute  of  £.6.)  and  by  all  and 

167.  erery  other  perfon  and  perfons  clayming  by,  from,  or  under  them. 

(Hard.  118.)       Which  ftatutes  are  general  and  bencficiall,  and  efpecially  the  a£t  of 

13.  Eliz,  for  that  extend?  not  only  to  lands,  tenements,  and  heredi- 
(z.  Sid.  145.)  taments,  but  to  everv  other  thing  whatfoever,  and  ought  to  be  fa^ 
(1.  Mod.  117.)    vourably  condrued  tor  advancement  of  the  remcdie  and  right  of 

the  fubjcA  (3). 
The  difference  betweene  a  confiat,  in/ptximuSf  and  a  'vidimus^  yoa 
\e^  Lib.  8.  fol.  may  reade  [r]  at  large  in  Pagers  cafe.  But  none  of  them  by  law 
s.intheFrincc*s  ought  to  be  had,  but  Only  of  the  inrolment  of  record,  and  not  of  a 
cafe.  Vide  Page's  ^j^ed  Or  any  Other  writing  that  is  not  of  record,  and  no  deed,  &c.can 
c^ie  ubi  fupra.     ^  inroUcd,  unlciTc  it  be  duely  and  lawfuUy  acknowledged. 

33.  E.  3.  gtrd. 

162.   29.  H.  3.  w  Si  fi0ff  que/oit  en  afcun  efpecicdl  cafes ^  ^r."    Hereby  is  implyed, 

darrein  P^^^n^-  that  if  a  gardian  in  thivalrie  in  the  right  of  the  heire  cntreth  for  a 

tit.  monflrans*  condition  broken,  hee  (hall  plead  the  ftate  upon  condition  without 

dcs  fails  118.  ihcwing  of  any  deed,  Bccaufe  his  xntereft  is  created  by  the  law. 

[/]  20  H.  7.  5.  And  fo  it  is  [/]  of  a  tenant  by  flatute  merchant  or  ftaple,  or  tenant 

(5.  .Rep.  75.  a.)  \iy  elegit. 

(2.  Cro.ai70         Likcwife  tenant  in  dower  (hall  plead  a  condition,  See*  without 

(10.  Rep.  93.  fliewing  of  the  deed.     And  the  reafon  of  thefe  and  the  like  cafes, 

V.  H.  6.  tif.  ^*»  ^^^  ^^^'^  ^^^  ^^^  ^^^^  create  thefe  eftates,  and  they  come  not  in 

iTMnftfjins  des  by  him  that  entred  for  the  condition  broken,  fo  as  they  might  pro- 

faits  II.  b.  vide  for  the  (hewing  of  the  deed,  but  they  come  to  the  land  by  au* 

7-  ^'-  ^-  thoritie  of  law,  and  therefore  the  law  will  allow  them  to  plead  the 

^^Hb'zi*  condition  without  (hewing  of  it. 

1*3.  H.  6. 1.  [/]  But  t^e  lord  by  efcheat,  albeit  his  eftate  be  created  by  law,  r226«  a  ^ 

14.  H.  %.  8.  ihall  not  plead  a  condition  to  defeat  a  freehold  without  (hewing  of  L  *     *J 

[/I  3S-  ^'  ^'  It,  becaufo  the  deed  doth  belong  unto  him. 

^•'^  ^"P'*-  A  tenant 

(»^  On  giving  deeds  of  bargain  and  fale         (3)  See  aifo  17.  £li<.  9<  and  Bull,  Ni« 
in  evidence,  fee  Bull.  Ni.  Pn.   255.5   10,     Pri- 22*. 
Ann.  c.  iS.j  kud  8.  G.  2.  c.  6.  fee.  21.  4*. 
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A  tenant  by  the  curtefic  ftiall  not  [g]  plead  a  condidon  made  by  {/}  35-  H.  6. 
jhb  wife,  and  a  re-entry  for  the  condition  broken  without  (hewing  "***  ^"F'** 
the  deed ;  for  albeit  his  eftate  be  created  by  law,  yet  the  law  pre- 
fameth  that  he  had  the  pofleffion  of  the  deedcs  and  evidences  be- 
longing to  his  wife. 

[i^]  But  leiTees  for  yeares,  and  all  others  that  claime  by  any  con-  f^l  14-  H.  8;  t. 
veyance  from  the  party  or  juilific  as  fervant  by  commandement,  ^'*  '^°'"-  '49* 
&C- muftftiew  the  deed.  ^  ...  Uo-R7-9*'93.) 

[/■]  R.  broaght  an  eje^ione  Jirmre  againft  E.  for  ejeding  him  out  [i]  44.  E.  3.22* 
cf  the  mannor  of  Z).  which  he  held  for  terme  of  ycares  of  the 
deroife  of  C  E*  the  defendant  pleaded  that   B^  gave  the  faid 
aiannor  to  P.  and  Kathcrine  his  wife  in  taile,  who  had  ifTue  E,  the  (6.  Rep.  38.) 
defendant,  and  after  the  donees  infeoffed  C.  of  the  mannor,  upon 
condition  that  bee  (bould  demife  the  mannor  for  yeares  to  R.  thd 
plaintife,  the  remainder  to  the  huiband  and  to  the  wife,  5f  c.  C*  did 
oemiie  the  land  to  R,  the  plaintife  for  yeares,  bat  kept  the  rever- 
lion  to  Jiimfelfe,  wherefore  Katbtrim  after  the  deceafe  of  her  huf-  (Cro.  Car.  44!,) 
band  entred  upon  the  plaintife,  &c,  for  the  conditioiTbroken,  and  ^ha  ter'fca. 
died ;  after  whofe  deceafe  the  land  defcended  to  E,  the  ifTue  in  taile,  m^  ^2  ^^a, 
&c.  now  defendant,  judgement  upon  action,  exception  was  taken  Ughtred't  cafe 
againft  this  plea,  becaufe  £.  the  defendant  maintained  his  entry  by 
force  of  a  condition  broken,  and  (hewed  forth  no  deed,  and  the  plea 
was  ruled  to  be  good,  becaufe  the  thing  was  executed,  and  there- 
fore hee  need  not  fliew  forth  the  deed.    Not  a,  the  defendant  being 
ifliie  in  taile  was  remitted  to  the  eftate  taile.  ( i ) 

In  a  prgfdpe  quhd  reddat  againft  £.  who  pleaded  that  R.  was  fcifed,  n.  £<!•  3.  tit* 
and  infeofted  him  in  morgage  upon  condition  of  payment  of  cer-  Monftrans  dcs 
taine  money  at  a  day,  and  faid  that  R>  paid  the  money  at  the  day,  T^y^^\ 
and  entred  judgement  of  the  writ :  exception  was  taken  to  this  plea, 
for  that  he  ftiewed  forth  no  deed  of  the  condition,  and  it  was  ruled 
that  hee  need  not  (hew  forth  the  deed  for  two  caufes.     1.  That 
he  ought  not  to  fhew  any  deed  to  the  demandant,  becaufe  the  de« 
mandant  is  a  ftranger.     2.  It  might  be  when  R^  paid  the  money,  (^'**"  ^*^«  37»*) 
and  the  condition  performed,  that  the  deed  was  reoailed  to  R*  and 
thereupon  the  plea  was  adjudged  good,  and  the  writ  abated. 

If  land  be  morgaged  upon  condition,  and  the  morgagee  let- 
teth  the  lands  for  yeares,  referving  a  rent,  the  condition  is  per-  4;-  £•  3*  S*  ^ 
ibnned»  the  morgagor  re-enters,  in  an  adtion  of  debt  broaght  for  ^^^^ 
the  rent  the  leffce  ihall  plead  the  condition  and  the  re-entry  without 
ihewing  forth  any  deed. 

In  an  aflife  the  tenant  pleads  a  feoffment  of  the  ancefter  of  the  icH.  4. 9  b. 
plaintife  unto  him,  &c.  the  plaintife  faith  that  the  feoftment  was  43*  ^-  3*  Vldd 
upon  condition,  &c.  and  that  the  condition  was  broken,  and  pleades  |?*  ^'  3-  4'- 
a  re-entry,  and  that  the  tenant  entred  and  tooke  away  the  cheft  in  '"  ^'^'"^ 

which  the  deed  was  and  yet  detaineth  the  fame,  the  plaintife  ihall 
not  in  this  cafe  be  enforced  to  (hew  the  deed. 

If  a  woman  give  lands  to  a  man  and  his  heires  by  deed  or  12.  E.  i.  Feoff. 
without  generally,  ihe  may  in  pleading  averre  the  fame  to  be  cauja  menta  &  Fairs 
matrimomi  fraUcuti^  albeit  ftie  hath  nothing  in  writing  to  prove  the  '  '4*  F*  N.  b. 
Aune^  the  region  whereof  fee  ^ea.  330.  M^nftraL^'d^* ** 

**  M$t  iis.thatuU  nails t^omi  hqfifait  a  *volunt  a  terme  des  assg  4.  £.  4.  *35«  ^ 
f^c.**    This  is  apparant.  1 1.  H.  7.  as.  b. 

,  6-  H.  7.  g. 

9.  E.  4*  as*  a^     1^  H.  8.  aa.  b.     (Doc.  Pla.  51.)     (Sec  Pl9|  %i>  a.)     ((•  Roll,  Abr.4i3.) 

(0  [Sot  NotQ  137.] 
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TTE M^  comeni  que  heme  en  ajcun 
"*  aliion  ne  poit  pleder  un  condition 

eue  toucha  ^  concerna  frankUnemenU 
jauTJS  monjirvr  efcript  de  ceo^^  come  (/i 
avantdity  uncore  home  poit  ejire  aide 
fur  tiel  condition  per  verdut  de  xii. 
homes  prife  a  large  en  affife  de  novel 
diiTeifin,  ou  en  afcien  auter  aSfion^y  Fou 
les  juflices  voilent  prender  •  le  verdi^ 
de  xii.  jurors  a  large.  Sicome  mitto^ 
musy  que  home  feijie  de  certaine  terre 
en  fee  leffa  mefme  la  terre  a  un  auter 
pur  terme  de  vie  fans  fait^  fur  condi^ 
iion  de  render  al  lejfor  un  certaine 
rentj  tf  pur  default  de  paiment  un 
re-entricy  ^c.  perforce  de  quel  Je  lef- 
fee  efi  fetfte  come  de  franktenementj  et 
puis  le  rent  ejl  aderere^  per  que  le  lef^ 
for  enter  en  la  terre^  et  puis  le  leffee  ar- 
raigne  un  ailife  de  novel  diflcifin  de 
la  terre  envers  le  lejfor^  le  quel  plead 
que  ilfiji  nul  tort  ne  nul  diffeiftn^  ^^far 
ceo  Pajjife  foit  prife ;  en  cejl  cafe  les 
recognitors  de  Vafjife  toyent  dire  et 
render  a  les  juftices  lour  verdi^  a 
large  fur  tout  le  matter^  come  a  dire^ 
que  le  defendant  fuit  feijie  de  la  terre 
en  fon  demefne  come  aefecy  et  ifftntfei--. 
fte^  mefme  la  terre  lejfe  al  plaintife  pur 
terme  de  fa  viey  rendant  al  leffour  tiel 
annuel  reni  paieble  a  tielfeajl^  l^c.fur 
tiel  condition^  que  ft  le  rent  fuit  ade-- 
rere  a  afcun  tielfeajl  f  a  que  doit  eftre 
pay^  donques  bien  Itrroit  al  lejfiir  aen^ 
trer^  i^c.  per  force  de  quel  leafe  le 
plaintife  fuit  feifie  en  fon  demefne  come 
de  franktenementj  et  que  puis  apres  le 
rent  fuit  aderere  a  tiel  feajiy  J  ^c. 
per  que  le  leJTor  entra  en  le  terre  fur 
le  poffejjion  le  leffee^  et  prieroit  le  dif^ 
c  ret  ion  de  les  juflices  y  fi  ceo  foit  un 
diffeifm  fait  al  plaintife  ou  nemy\ 
II  donquepercee  que  appiert  a  lesjujiicesy 
que  ceo  fuit  nul  diffei/tnfait  al  plains 

tifCy 

•  If^er  in  L,  and  M,  and  Roh; 

^  A  not  in  L.  and  M.  nor  Rolu  * 


ALSO,  albeit  a  man  cannot  in 
'^  any  a&ion  pleade  a  condition 
which  touchethi  &  concernes  a  free- 
hold, without  (hewing  writing  of 
this,  as  is  aforefald,  yet  a  man  may. 
be  aided  upon  fuch  a  condition  by 
the  verdi£t  of  12  men  taken  at  large 
in  an  aflife  of  novel  diffeiftn^  or  in  anjp 
other  a&ion  where  the  juftices  will 
take  the  verdtd  of  12  jurors  at  large. 
As  put  the  cafe,  a  man  feifed  of  cer- 
taine land  in  fee  letteth  the  fame 
land  to  another  for  terme  of  life  with- 
out deed,  upon  condition  to  render 
to  the  leflbr  a  certaine  rent,  and  for 
default  of  payment  a  re-entrie,  &c* 
by  force  whereof  the  leflee  is  feifed 
as  of  freehold,  and  after  the  rent  is 
behinde,  by  which  the  lefTor  entereth 
into  the  land,  and  after  the  leflee  ar- 
raine  an  afllfc  of  novel  difjiifin  of  thd 
land  agatnd  the  leflbr,  who  pleads 
that  he  did  no  wrong  nor  difleifmy 
and  upon  this  the  aflife  ts  taken  \  \xi 
this  cafe  the  recognitors  of  the  af- 
fife  may  fay  and  render  to  the  juf- 
tices their  verdict  at  large  upon  thq 
whole  matter,  as  to  fay,  that  the  de- 
fendant was  feifed  of  the  land  in  his 
demefne  as  of  fee,  and  fo  feifed^  let 
the  fame  land  to  the  ptaintifo  for 
terme  of  his  life,  rendrtng  to  the  le& 
for  fuch  a  yearely  rent  payable  at 
fuch  a  feafl:,  &c.  upon  fuch  condi<* 
tion,  that  if  the  rent  were  behinde  at 
any  fuch  feaft  at  which  it  ought  to 
bee  paid,  then  it  ihould  bee  lawfuU 
for  the  leilbr  to  enter,  &c,  by  force 
of  which  leafe  the  plaintife  was  feifed 
in  his  demefne  as  of  freehold,  and 
that  afterwards  die  rent  was  behinda 
at  fuch  a  feaft,  &c.  by  which  the 
leflbr  entred  into  the  land  upon  the 
poflcffion  of  the  leflee,  and  prayed  th«f 

dikretign 

}  Ah  added  L.  and  M.  and  Roh. 

I  Et  added  in  L.  and  M.  and  R«lw-  » 
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tifes  entanl  que  Pentrie  de  U  lejfour  difcretion  of  the  judices^  if  this  bee  a 
fuit  congeahU  jur  luy  ;  Us  jujiices  doy^  difleifm  done  to  the  plaintife  or  not ; 
I                   €nt  doner  judgement  que  le  plaintife  ne  then  for  that  it  appeareth  to  the  juf- 
^r^^i/Zra  w/7J^^ryo«  ^r/V/>J'/7^^.    Et  tices,  that  this  was  no  dlfleifin  to  the 
ifjint  en  tie!  cas  ie  lejfor  ferra  aide^  et  plaintife,  infomuch  as  the  entrie  of 
uncore  nni  efcripture  unques  fuit  fait  the  Icflbr   was   congeable  on    him ; 
del  condition.    Car  cibien  que  les  jurors  the  ju dices  ought  to  give  judgeniCTit 
I                  pdent  aver  conufance  de  le  X  leafe  auxy^  that  the  plaintife  fliall  not  take  any 
I                   lien  ils  poient  aver  conufance  de   le  thing  by  his  writ  of  ilHife*     And  \o 
condition  que  fait  declare  &  rehearfe .  in  fuch  cafe  the  leflbr  fliall  bee  aid- 
Jur  k  leau  ed,  and  yet  no  writing  was  ever  made 
of  the  condition.     For  a^  well  as  the  jurors  may  have  conufance  of  the 
leafe)  they  alfo  as  well  may  have  donulance  of  the  condition  which  was  de- 
clared and  rehearfed  u^n  the  leafe^ 

«<    T/'ERDIT,  #r  ^erdia  de  12  hontes.*^     (2)  Ferediaum^  qma/i  (Poft.»53.b* 

^     diaum*veritatis,2A  judicium  eft  quaji juris  di!9tum*     Et ficut  ad  ''^.]*^'^ 
iqiuefiionem  jurist  non  refpondent  juratores Jed  judices  :  Jtc  ad  quafti^nem  j^jj^'   '  fo/A 
faiii  non  rejpondent  judices  fed  juratores.     For  jurors  arc  to  try  the  Lib.  I'l,  fo.  10* 
r     i:  L  1  ^^^*  ^"^        judges  ought  to  judge  according  to  the  law  that  rifeth  (Plo.  93. 2.  Inft« 
I226,  bfc  1   upon  the  faft,  for  ex  f 0^0  jus  oritur.  4*S«   a.RoH. 

J     *^  "^       '  Abr.693,694. 

69$)  699,  700.  7x I.  717.  725.      Hob.  117.       4.  Rep. 65.  b.      Cro.  £1.  699.        i. Sid.  27.  i^u 
194.  203.     9«'Rcp.  67.  b«) 

«*  Prije  a  large**    There  be  two  kindes  of  verdids;  w«-  one  (9. Rep. i».  13) 
general^  and  another  at  large  or  efpeciall.     As  in  an  aifife  of  novel 
diffeifin^  brought  by«^.  againft  B.  the  plaintife  makes  his  plaint, 
^wd  B.  difftifi'vit  eum  de  20  acris  terra  cum  pertinentiis ;  the  tenant 
pleades,  ^uhd  ipfe  nullam  injuriam/eu  diffeifinamprafato  Jt.'inde  fecit » 
tfc.    The  recogaitors  of  the  aifife  doe  nnde,  ^uod  pradia^  A.  injufte 
i^  fine  jndicio  dij/eifrvit  pradia.  B.  de  pradia.  20  acris  terra  cum 
pntinent^  ISc.    This  is  a  generall  vcrdift.     The  like  law  it  is  if 
they  finde  it  negatively.     And  Littleton  here  putteth  a  cafe  of  a 
verdidl  at  large,  or  a  fpeciall  vcrdid ;  and  it-  is  therefore  called  a  ,p, 
fpedall  verdict,  or  a  vcrdid  at  large,  becaufe  they  finde  the  fpeciall  /poJi^i'^T^Ls ) 
matter  at  large,  and  leave  the  judgement  of  law  thereupon  to  the  ' 

court,  of  which  kinde  of  verdi^  it  is  faid,  [/]  Qmnis  eonclufio  boni  [/]Trjn.33E.i. 
I  fcf  *veri  judicii  fequitur  ex  Bonis  CT  'veris  pramijjis  et  dials  juratorum.       Coram  Rege 

'• '  And  though  Littleton  here  puts  his  cafe  of  a  verdifl  at  large  upon  NottmThefaur. 

a  generall  iilue  (which  in  the  cafe  hee  putts  it  was  neceiTary  for  the 
tenant  to  pleade)  yet  when  iflue  is  joyned  upon  fame  fpeciall  point* 
the  jury,  as  ftiall  be  faid  hereafter  in  this  fedion,  may  finde  the  fpe- 
ciall matter  if  it  be  doubtfull  in  law,  for  as  much  doubt  may  arife 
»  upon«^nc  point  upbh  the  fpeciall  iflue  as  upon  the  generall  iflue.  43.  AfT.  31.  • 

:227.  '^•J  And  as  a  fpeciall  verdict  may  be  found  in  Common  Pleas,  fo  may  it   Stanf.  pi.  cor. 
alfo  bee  found  in  Pleas  of  the  Crowne,  or  criminal  caufes  that  con-    '64>i65-  3'^-3- 

ccrnc  life  or  member.  ^o,  .,  p-  ,! 

2s7.44.j1, 3.44. 

41.  £.  3.  CoroQ.451.       (Cro«  £li<.  474.       lb.  471.  XX3.  {14.  653.         6.  Rep.  46.  b) 

•  A  verdid 

t  leqfe^  auxybien  ils  potent  aver  conufance  de  le,  not  in  L.  and  M.  nor  Roh. 

(2>  SrtBacon  Abr.  vol.  5..  2I1.  Yin.  (G.  14.)  Eftoppcl,  (E.  10.)  Evidence, 
vol.  21.  373.  Cora.  Dig.  Abatement,  (A.  5.)  Pleader,  (C.  87.  E.  3«.  R.  tj. 
(I.    34,)    Ameadmenty  (P.)       Appeals,     S.  i.)    Prerogative,  (D.  7^) 

P  2 
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4o.  E.  3»f5,  ^  verdiA  finding  matter  inccrtalaely  or  ambignoufly  is  infuffi- 

o. E. 3. ainen<l.  cient,  and  no  judgemtnt  (hall  be  given  thereupon;  as  if  an  cx- 

i^^E,^l'.sQ.  ccutor  plead  pUinment  adminijtret  and  iffue  is  joyncd  thereupon,  and 

in  CcfTavit.  *  thc  jury  finde  that  the  defendant  have  goods  within  his  hands  to  be- 

30.  E.  3. 13.  adminiftred,  but  finde  not  to  what  value,  this  is  incertaine,  and 
7*  H.  4.  |9.  therefore  infufficicnt, 

(8.  Rep.  65.)  ^  verdia  that  finds  part  of  the  iffuc,  and  f.nding  nothing  for  the 

J 8.  e!  5. 48«  '■efi<luc,  this  is  infufficient  for  the  whole,  bccfaulc  they  have  not  tried 

sLi!  E.  3. 1.  the  whole  iffue  wherewith  they  are  charged.     As  if  an  information 

18.  E.  3.  56.  of  intrufion  bee  brought  againU  one  for  intruding  into  a  mefua^e^ 

15.  E.  3,  and  100  acres  of  land,  upon  the  generall  ilTue  the  jury  finde  againft 

a^H.T"!'  '^'  ^?^®  defendant  for  the  land,  but  faith  nothing  for  the  houfe,  this  i» 

7,  h!  e!  «.'  infufficient  for  the  whole,  and  fo  was  it  twice  adjudged.    [«r]  But 

7.  E.  4. 24.  if  the  jury  give  a  vcrdift  of  thc  whole  iffue,  and  of  more  &c.  that 

aS.  H.  6. 10.  which  is  more  is  furplufage,  and  (hall  not  \a\  lUy  judgement ;  fop 

^^o 'i/^'a'u^'*  LW<  per  inutile  non  njitiatup,  but  neceffarie  incidents  required  by 

;»  ',oX.  «*wA«J«ry  may  finde. 

I  TO.  Hob.  6i;.  6.  Rep.  47.  2.  RolK  Abr.  702.  706.  Dyer  346.  b*  300.  b.  Poft.  303.  a.  b. 
Doai.  Pla.  2S8,  289.  Hob.  54.  C^.  El.  174.  2.  Roll.  Abr.708.  Hob.  iS.  9.  Rep.  67.  b. 
112.      4.Rep.65.    AnLi]4.b»     Cro.El.ixo.      10.  Rep.  97.  b.)  [m|  Hil.  25.  £li».io» 

writ  of  error  brtweene  Brace  and  the  Queenc  in  the  Exche^er  chamber  Mich.  28.  &  29.  Eliz.  inter 
Gonnerial  &  Gomerfal  in  account  in  the  King's  b;nch.  [tf]  32.  E.  3.     CelVivit.  25.     Vid. 

Sea.  484,  485.        (Pt>ft.  t82.)  Vid.  Sedt.  5&.         13.  E.  3.  garr»  26.      i^V^-^.      Alf.  322<. 

17.E.  3.  6.      18.  AC  2.       35.  Aff.  8. 

If  the  matter  and  fub({ance  of  the  iffae  bee  founds  it  is  fufBcienU 
as  Littleton  himfelfc  fayeth  hereafter. 

EHoppells  which  bind  the  intereft  of  the  land*,  as  the.  taking  of  a 

leafe  of  a  man's  owne  land  by  deed  indented*  and  the  like,  being 

fpecially  found  by  the  jurie,  the  court  ought  \p  judge  according  to 

the  fpeciall  matter ;  for  albeit  eftoppels  regularly  mu(E  be  pleaded 

and  relied  upon  by  an  apt  conclufion,  and  the  jury  is  fworne  ad  *ueri^ 

tatem  dieendamt  yet  when  they  finde  'veritatem  fadi^^  they  purfue  well 

[^]  I.  H.4.6.b.  their  oath,  and  the  coonooghi  to  adjudge  according  to  law.  \b'\  So 

f7'  H,  8.22.b.    p^jjy  ^j^g  yixit  find  a  warrantic  being  given  in  evidence,  though  \i 

1  :k  w«^!.5*      l>c  »^ot  pleaded,  becaafe  it  bindeth  thc  rieht,  onleffe  it  be  in  a  writ 

L'b.  4.  fo.  53.  r     •     L  1-  L  T     •     •  J  L  •    u^ 

Jlawlins*  cafe,      ot  right.  When  the  mile  is  joyncd  upon  the  meere  right. 
&  ibid.  PledoPs  cafe.        Hil.  31.  Eliz.  betwcene  Sutton  and  Dicnns  in  the  Common  Place,  the  calk 
of  the  leaCe  for  yeares  by  deed  indented.       34.  E.  3.       Droit,  29.        (.Poft.  ^5;i»      Ant.^  47.  hi» 
Doc.  Pla.  164.     Poft.  283.     Cro.  £1.  141.) 

£f]  7.  R.  2.  [f]  After  the  verdift  recorded,  the  jury  cannot  va/y  from  \i,  but  r227«.b-] 

riTco'^'Fre-  ^^^^^^  ^^  ^  recorded  they  may  vary  from  thc  is^  offer  of  their 

>-ian'«cafc2[i'  ^^rdid,  and  that  vcrdid  which  is  recorded  ihallfUod:  alfo  they 

3 1.  H.  4. 2.    *  roay  vary  from  a  privy  vcrdift. 

so.  AfT.  12.  An  i£uq  found  by  vcrdlft  ihall  alwayes  be  intended  true  untill  it 

J 6.  Anp  16.        be  reverfed  by  attaint,  and  thereupon  upon  thc  attaint  vsifupjtrfideas 

P*^^*»*4«H.  8.      jf  the  jurie  after  their  evidence  given  unto  them  at  the  fcarre^ 

Ufticc'spUman  ^^^  *^  '**"''  ^^'^^  Charges  eat  or  drink©  ciiher  before  or  after  they 

in  the  king  s  ^  agreed  on  their  verdift,  it  is  finable,  but  it  fhall  not  avoid  th«: 

Bench.  vcrdidl :  but  if  before  they  be  agreed  on  their  verdid,  they  eate  or 

1 1.  H.  4. 17.  drinke  at  the  charge  of  the  plaintife,  if  the  verdid  be  given  for 

35-  ^\  6-  him,  it  ihall  avoid  the  verdia :  but  if  it  be  given  for  the  defendanu 

Examin.  17.  .     *  ^-  . 

29.  H.  8.  37*    DI«|^        0«  ^fUtr  ISJ.)  3$.  H.  8,  55.  V  «t  S»i^«  till         1^  Ht  7,  I. 

av.  H.  ?•  3*  * 

it 
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itlkall  not  avoid  it,  fcT/r  ?  amverfo.     [d]  But  if  after  they  be  F*/]  P^^ch- 6.  E. 

<imed  on  their  verdift  they  eat  or  drinke  at  the  charge  of  him  for  ^'^Jj"  pja^^  "" 

miom  they  doc  pafle*  it  ihall  not  avoid  the  verdidl.  "**" 

[e]  If  the  plaintife  after  evidence  given,  and  the  jury  departed  \_e]  ii.H.  4.1$ 

from  the  barre,  or  any  for  him,  doe  deliver  any  letter  from  the  '7*  3- Mar. 

plaintife  to  any  of  the  jury  concerning  the  matter  in  ifluc,  or  any  y-j^'^n-  *  L 

evidence,  or  any  efcrowle  touching  the  matter  in  ifTuc,  which  was  fupn,. 

not  given  in  evidence,  it  fhall  avoid  the  verdidl,  if  it  be  found  for  (2.  Roll.  Abr, 

the  plaintife,  bat  not  if  it  be  found  for  the  defendant,  l^  fee  €  713.814. 

toa-ver/o.    But  if  the  jury  carry  away  any  writing  unfealed,  which  '•  '^J'  *^* 

was  given  in  evidence  in  open  court,  this  Ihall  not  avoid  their  ver«  g|j°"  22 o'*'* 

did,  albeit  they  (hould  not  have  carryed  it  with  them.  Pafch.  6.  E.  6. 

By  the  law  of  England  a  jury  after  their  evidence  given  upon  the  ubi  fupra. 

ifluct  ought  to  be  kept  together  in  Tome  convenient  place,  without  i^^*  45*- 

^neat  or  drinke,  fire  or  candle,  which  fome  bo6kes  [/]  call  an  im-  *'  ^*****  "^^^  ^ 

prifonment,  and  without  fpeech  with  any,  unlcffe  it  be  the  bailife,  f  nZL^E^t.??. 

^md  with  him  onely  if  they  be  agreed.     After  they  be  agreed  they  (i.  Cro.  Jac. 

may  in  caufes  between  party  and  party  give  a  verdid,  and  if  the  141*  6k6.) 
court  be  rifen,  give  a  privy  verdidl  before  any  of  the  judges  of  the 
court,  and  then  they  may  eat  and  drinke,  and  the  next  morning 
in  open  court  they  may  cither  affirme  or  alter  thdr  privy  verdift, 
and  that  which  is  given  in  court  (hall  (land.  But  in  criminall  cafes 
of  life  or  member,  the  jury  can  give  no  privy  verdift,  but  they 
moil  give  it  openly  in  court.  And  hereby  appeareth  another  di- 
vifion  of  verdifts,  <i;/2.  a  publique  verdift  openly  given  in  court, 
and  a  privy  verdift  given  out  of  the  court  before  any  of  the  judges, 
as  is  aforefaid. 

A  jury  fworne  and^harged  in  cafe  of  life  or  member,  cannot  be  21.  E.  1;.  18. 
<dtfchargcd  by  the  court  or  any  other,  but  they  ought  to  give  a  ^^"''  '39- ^• 
verdift.     And  the  kmg  cannot  be  non-fuit,  for  he  is  in  judgement  ^      "^  '^' 
of  law  ev^  prefent  in  court;  but  a  common  peribn  may  be  non- 
fuit. 


«•  En  afft/e  de  novel  dijfeifin^  ou  tn  afcun  auter  aQim^  tfr."     Here  W.  ».  cap.  30. 
It  is  to  bee  obferved,  that  a  fpeciall  verdift,  or  at  large,  may  be#«  H.  4.  n. 
given  in  any  aftion,  and  upon  any  iflue,  be  the  jfTue  generall  or  fpc-  ^*  ^-  ^  *9* 
4nan :  and  albeit  there  be  fome  contrary  opinions  in  our  bookes,  yet  ^'  u  ^o  ^}l 
the  law  xs  now  fetled  m  this  point.  vCTdit.  Br.  85. 

ii*£lu.  Dier« 

-«*  Per  que  le  lejfor  entra.**     Here  it  appeareth  that  the  condition  283, 284. 
is  executed  by  re-entry,  and  yet  the  IciTor  after  his  re-entry  ihall  3-  ^  3-  Ithinre 


not,  by  the  opinion  of  Littktotiy  plead  the  condition  without  (hewing  North.  184. 286. 
the  deed,  becaufe  he  was  parcie  and  privie  to  the  condition,  for  the  ^5]  h.  8.^?'. 
parties  muft  (hew  forth  the  deed,  unlcflc  it  be  by  the  aft  and  wrong  44!  £.3. 44. 


of  his  adverfary,  as  hath  becne  faid ;  [/a]  but  an  eftranger  which  is  F-  ttt  Coron.  94, 
not  privlc  to  the  condition,  nor  claimeth  under  the  fame,  as  in  the  ^  ^^'  *7- 
cafes  abovefaid  appeareth,  Ihall  not  after  the  condition  is  executed  pf*(^*  ^'  ^^ 
in  pleading  be  in  forced  to  (hew  forth  the  deed :  and  by  this  diver-  9.  h.^t!*^.  * 
£Qe  all  the  bookes  and  autl^yrities  in  law  which  feeme  to  be  at  va~  Vide  lib.  9. 11, 
dance  arc  reconciled.    See  alio  for*  this  matter  the  fcftion  next  13- bowman's 
following.  "^«-    And  f« 

.  AiT-    I  r    1  there  many  oth?r 

aathorities.     31.  AtT.  pJ.  21.     10.  H.  4,  9*  \m\  Sec  more  before  in  this  chapter,  fcft.tb*:* 

(S;d.  369.     6.  Rep.  38.)  '^     '         ^  ^ 

«  Les  recognitors  del  ajjife  poient  dire^  ^f."    Here  it  appeareth  10,  AflT.  p.  9. 
fiy^  the  jurors  may  fiudc  |hc  faft*  albeit  the  deed  be  not  ihewed  in  ^i*  ^ir.  2S. 

fj  evidence, '^:1^-      _ 
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•3.  A(r.  %.         evidence,  and  the  rather  for  that  the  condition  wpon  the  livery  (as 
39.  E.  3.  a8.       i^^jIj  bc^nc  faid)  is  good,  albeit  there  be  no  deed  at  all. 

44.  F.*  3.  as* 

10.  H.  4. 9.       7.  H.  5.  5.       9«  £.  4.  a6.       iS.  E.  4*  12*      15*  £•  4-  ^^»  ^7-       >  i*  H-  7*  ^^« 

(iVn(«  22«.  Cro.  J^.  336.) 

«f  Et  prieront  le  dtfcrtt'ton  dtsjuftictu**  Th^t  is  to  fay,  they  (hav- 
ing declared  the  fpeciall  matter)  pray  the  difcretion  of  the  juftices ; 
which  is  as  much  to  fay,  as,  that  they  wopld  difcerne  wh^t  the  laty 
adjudgetVthereiipon,  whether  for  the  demandant, or  for  the  tenant: 
for  as  by  the  authoritie  of  LittUton,  difcretio  eft  difcernere  per  Ugerrtt 
auid fit  juflttm%  that  is.  to  difcerne  by  the  right  line  of  law,  and  ndc 
by  the  crooked  cord'  of  private  opinion,  which  the  vulgar  call  dif« 
cretion  :  Si  a  jure  dijcedast  *vagus  grh,  {if  erunt  omnia  emniims  incer* 
y^  10.  fo.  4*  ta  :  and  therefore  commifliohs  that  authorife  any  to  proceed, y^r«if« 
^  4eScwcr8.     dumfanas  di/cretiones  viftras^  is  as  inuch  tQ  fay,  2LSy  fecundtim  legem  IS 

cof^Juetudinem  Angling. 

"  Car  cibien  come  les  jurors  potent  a'ver  conufanei,  ^c»**     Hereby 
It  appeareth  that  they  that  have  conufance  of  any  thing,  are  to  have 
conufance  alfo  of  all  incidents  and  dependants  thereupon,  for  an  in- 
cident is  a  thing  necefTarily  depending  upon  another. 
I.E.  3  17.  m         If  a  deed  he  made  and  dated  in  a  forraine  kingdome,  of  lands  f  228»  aj 
Pracye'b  cafe.      ^,thin  England,  yet  if  liverie  and  feifm  be  mz,6c,ykcunduM/ormam  * 

iart/e,  the  land  ihall  paiTe,  for  it  paiTeth  by  the  liverie. 

Sedt.  367. 

I 

17  N  mefine  U  manner  eft  de  feoffe^  T  N  the  fam<;  manner   it  is  of  a 

.       ment  en  feey  ou  done  en  le  tailed  fcofFement  in  fee,  or  a  gift  in  taile* 

fur  condition^  content  que  nul  efcripture  upon  condition,  although  no  writing 

unque  f net  fait  de  ceg  ♦.     Et  ficome  eji  were  ever  made  of  it.     And  as  it  is 

dit  de  verdiSl  a  large  en  tijjlje^  Wf.  en  fayd  of  a  verdift  at  large  in  an  affile, 

mefine  le  manner  ejl  en  brtefe  d'entre  &c,  in  the  fame  manner  it  is  of  a  writ 

fouridue  fijLT  dijreifin\  et  en  touts  outers^  of  entrie  founded  upon  a  difleifin  jj 

aSfions  ou  les jujlices  voylent  prend^r  le  and  in  all  other  aflions  where  the 

verdiSl  a  largely  f  Id  ou  tiel verdiSf  a  juftices  will  take  the  verdiA  at  large, 

large  ejifait^  la  manner  del  entrie  en^  there  where  fuch  verdift  at  large  is 

tire  eft  mis  eH  l^ijfuey  ^f  •  made,  the  manner  of  the  whole  entrie; 

•"   '      '           -  is  put  in  the  Jflue,  &c.  • 

AN  D  it  is  to  be  obferyed,  that  the  court  cannot  refufe  a  fpeciall 
verdifl,  if  it  bee  pertinent  to  the  matter  put  in  ifiue.     See  the; 
fe6li#n  next  preceding. 

^^«5-  IV)  \*  Verdi 3  a  large***     It  is  called  a  yercjift  at  large  becaufe  i( 

$fccthYc«lon     fipjetli  th^*  matter  at  large,  and  leaves  it  to  the' judgement  of  thq 
XI  o    wing.     ^Qyyj.  Qj  jj  jj  called  a  special  verdift,  becaufe  it  findcth  the  fpe- 
Ant.  aa6.V^*      ^^^^^  mailer,  &c.     So  as  hereby  it  appeareth,  that  a  vcrdid  (as 
'     •    '  '/         hath  beene  faid)  is  two  fold,  viz,  a  verdid  at  large,  or  a  fpecialj 

'-'■■     ^      '      '    *  '■''         '•        '      '    — verdia, 

7  ^:.  l..'&ndM-  and  Roh.                          nature  de  waiter  mj^s  0  njiUf  L.  and  M. 
t  par  la  ou  tiel  *uerdia  a  krgf  f(ut  la    and  Roh.  —    '   '  -     -      ..' i;  < 


pb,  3. 


upon  Condition* 


Sc&.  368,  369. 


verdidy  (which  is  all  one)  whereof  Littleton  here  (peaketh ;  and  a 

general!  verdi^l  that  is  generally  found  according  to  the  iffue,  as  if 

the  iffue  be  not  guilty,  to  finde  the  partie  guiltie  or  not  guiltie  ge- 

iicrally,  W  y5r  i/f  f^/^/V.     There  is  alfo  a  vcrdifl  given  in  open  See  the  next pre- 

court,  and  a  privy  verdidl  given  out  of  court  before  any  of  the  ?#^«ng  fcilion. 

judges  of  the  court,  fo  called  becaufe  it  ought  to  bee  kept  fecret  an4 

privie  from  each  of  tlie  parties,  before  it  be  affiriped  in  court. 


Sea.  368. 


.T TE M  en  tUl  cafe  Tou  fenqueft 
pott  dire  lour  verdi^  a  large^  s*iU 
vaiJent  prendre  fur  eux  le  conufance  de 
la  ley  fur  le  matter^  Us  potent  dire  lour 
^rrdi£l  generalmenty  come  eft  mis  en 
iour  charge ;  come  en  le  cafe  avantdit 
ih  poient  bien  dire^  que  le  leffor  ne  dif^ 
feija  pas  le  leffeC',  s*ils  voilent^  f^c. 


A  L  S  O  in  fuch  cafe  where  the 
■^  enquefl  may  give  their  verdid 
at  large,  if  they  will  take  upon  them 
the  knowledge  of  the  law  iipon  the 
matter,  they  may  give  their  verdi(^ 
generally,  as  i^  put  in  their  charge; 
as  in  the  cafe  aforefaid  they  may  well 
fay,  that  th^  Jeflbr  did  not  difleUe  the 
leiTee,  if  they  will,  &c. 


b28,b.] 


A 


L  THOUGH  the  jurie  if  they  will  take  upon  them  (as  I//-  (8.  Rep.  65.) 
tletm  here  faith)  the  knowledge  of  the  law,  may  give  a  generall 
verdidt,  yet  it  is  dangerous  for  them  fo  to  doe,  for  if  they  doe  mif- 
take  the  law,  they  runne  into  the  danger  of  an  attaint ;  therefore  to  (4*  Rep.  53.) 
£nd  the  fpedall  matter  is  the  fafeil  way  where  the  cafe  is  4oubtfulU 


Seft,  369. 


T  TE  M  en  nufme  le  cafcj  ft  le  cafe 
■*  fuit  tiel,  que  apres  ceo^  que  le  lefjor 
'cevoit  enter  pur  default  de  payment^  T^c. 
que  le  lejfee  ufl  enter  fur  le  leffor-^  et  luy 
dijfeijiftyen  cejl  cafejt  le  leffor  arraigne 
un  afftfe  envers  le  leffee^  le  leffee  luy 
puit  barre  de  taffife ;  car  ilpoit  pleader 
envers  luy  en  bar^  coment  le  leffor  que 
ffl  plaintife  fifl  un  leafe  al  defendant 
pur  terme  defa  vie^favant  le  reverfion 
al  plaintife  J  quel  efi  bone  plea  en  barre^ 
fntant  que  il  conufl  le  reverfion  ejlre  al 
plaintife.  *  En  cefi  cafe  le  plaintife 
n*ad  t  ^fi^^  matter  de  luy  ayder^ 
forfque  le  condition  fait  fur  le  leas^  et 
ceo  il  ne  poet  pleadery  pur  ceo  que  il 
p^ad  afcun  (fcripture  d^  ceo :  et  entant 
'  ?«< 

f  £f  added  in  L.  and  M*  s^nd  Koh^ 


ALSO  in  the  fame  cafe,  if  the 
"^  cafe  were  fuch,  that  after  that, 
that  the  leffor  had  entred  for  default 
of  payment,  &c.  that  the  leffee  had 
entered  upon  the  lefTor,  and  him  dif* 
feifed,  in  this  cafe  if  the  lefTor  ar^ 
raigne  an  afHfe  againfl  the  lefleey  the 
leffee  may  barre  him  of  the  afEfe  ^ 
for  hee  may  pleade  againfl  him  in  bar, 
how  the  lefTor  who  is  pi.  made  a  leafe 
to  the  defen.  for  term  of  his  life, 
faying  the  reverfion  to  the  pi.  which 
is  a  good  plea  in  bar,  infomuch  as  hec 
acknowledges  the  reverfion  to  be  to 
the  pi.  In  this  cafe  the  plaintif  hatl^ 
no  matter  to  ayd  himfelfe,  but  the- 
cpndition  made  upon  the  leafe,  &  this 

he 

f  afcun  not  in  L.  and  M«  nor  j^qht 

f  4 
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•L!b.  3.  Cap.  5* 

gue  il  ne  poet  rej^ondtr  al  harre,  il 

ferra  barre,    Et  ijjtnt  en  eeft  cafe  poyes 

veier  que  home  eJtX  dijfetjie^  et  uncore 

il  rCavera  afftfe.     Et  uneore  ft  le  lejjee 

foit  plaintifej  et  le  lejfor  defendant.^  il 

harrera  U,  lejfee  per  verdlSl  d^ajpfe.^ 

^c.     Mes  en  ceft  cafe  ton  le  Uffee  efi 

defendant^  ft  il  ne  voile  plead  le  dit  plea 

en  harre^  mes  plead  nul  torty  nul  dif 

feififty  donques   le  leJTor  recovera  per 

€iMey  caufa  qua  fupra. 


%tQi.  370," 

he  cannot  plead,  becaufe  he  hath  not 
any  writing  of  this :  and  inafmuch  as 
he  cannot  anfwere^the  bar9  he  Ihal 
be  barred.  And  {o  in  this  cafe  you 
may  fee  that  a  man  is  diflelfed,  &  yet 
he  (hal  not  have  tflife.  And  yet  if 
the  lefTee  be  pi.  and  the  leflbr  def.  he 
ihall  bar  the  leflee  by  verdidl  of  the 
affife,  &c.  But  in  this  cafe  where 
the  IciTee  is  def.  if  he  wil  not  plead 
the  faid  plea  in  bar,  but  plead  nut 
forty  nul  dijf.  then  the  leflbr  (hal  re- 
cover by  ailife,  caufa  qui  fupra* 


18.  E.  4.  10. 

32.  A(r.  38. 

]0»  Afl*.  16. 
26.  H.  6.  Bar.  9. 

38.  Air.  26.  4. 
31 .  A^T.  26. 

39.  AflT.  3. 

43.  AH*.  18. 

44.  A/r.  3. 
18.  £•  3. 
Aff.  77. 

31.  £.  3.   ibid. 
97.  18.  AflT.  22. 
4.Eliz.  Dyer  207. 
S.£  Hz.  Dyer  246. 
i(Aot.20i.  a«) 


f«  nUR  ceo  qui  il  n^ad  afiun  ^crlpture  de  ceoj'  Hereby  it  alfo 
*  appeareth,  that  albeit  the  condition  was  executed  by  re-i 
entrie,  yet  the  leflbr  cannot  plead  it  without  (hewing  of  a  decfd.. 
But  of  this  matter  fuffident  hath  beene  (aid  before  in  the  two  next 
preceding  fedions. 

**  ^el  eft  hone  fUa  en  harreJ**  In  a  cafe  where  there  have  beene 
fome  varietie  of  opinions  in  our  books,  Littleton  here  cleereth  the 
doubt,  and  that  upon  a  good  ground.  For  hee  himfelfe  reporteth 
in  our  bookes,  that  it  was  holden  by  all  the  juflicei  of  England, 
that  a  leafe  for  life,  the  reverfion  to  the  plaintife,  was  a  good  barre 
in  an  aiCfe,  and  alfo  that  a  leafe  for  yeares,  the  reverfion  to  the 
plaintife>  might  bee  pleaded  in  an  aflife  :  and  fo  of  a  feoffment  in 
fee  with  warrantie.  And  herein  the  diveriitie  of  pleadine  is  to  be 
obferved ;  for  in  the  cafe  here  put  by  Littleton  of  a  lea^  for  life, 
the  tenant  (hall  pleade  it  in  barre ;  but  in  a  cafe  of  a  leafe  for 
yeares,  or  an  eftate  of  tenant  by  (bttute  or  elegit » the  defendant  (hall  f  220.  ^  J 
not  plead  in  bar,  as  to  fay,  ajpfa  non,  Wr,  but  juftifie  by  force  of  the  ^ 

leafe,  &c.  and  conclude.  Iff  ^nt  fans  tort.  And  if  the  tenant  of  the 
freehold  be  not  named,  he  Ihall  pleade  nul  tenant  de  franhemment 
nofme  en  le  briefe :  and  in  the  cafe  #f  the  fcoifmcnt  with  warranty^ 
he  mufi  relie  upon  the  warrantie. 


SeA.  370. 


TYEM  pur  ceo  que  tielx  condi^ 
tions  font  plus  communement  mis 
fcf  efpecifies  en  fait s  endenteSy  afcun  pe^ 
tit  chofe  ferra  icy  dit  (a  tojy  mon  fits) 
de  endenturcy  et  de  fait  poll  concer- 
nants  conditions,  Et  eji  afcavoiry  que 
fi  Vendenture  foit  hipartitey  ou  tripar- 
tite^ ou  quadripartite^  touts  Us  partes 

de 


A 


N  D  for  that  fuch  conditions  are 
moft  commonly  put  and  fpeci- 
fied  in  deeds  Indented,  fomewhat  (hall 
bee  here  faid  (to  thee,  my  fonne)  of 
an  indenture,  ( i )  and  of  a  deed  pol  (2) 
concerning  conditions.  And  it  is  to 
bee  underftood,  that  if  the  indenture 
be  bipartite^  or  tripartite,  pr  quadri* 

partite^ 


X  dijfeifte^eifiey  L.  and  M.  and  Roh. 
(i)  [Sec  Note  138.]  (»)  [Sec  Note  J35J 


[ 


lAh.  3«  upon  Condition.  Soft.  370, 

iU  f  indenture  ne  font  que  un  fait  en  partite,  all  the  parts  of  the  ixidentura 
Ay,  fer  chefcun  part  de  Pendenture  eft  are  but  one  deed  in  law,  and  every 
de  auxy  grande  force  et  ejfeSf^  ficome  part  of  the  ind.enture  is  of  as  gteat 
tmts  les  parts  enfembUf  force  and  efFe£l^  as  all  die  parts  toge- 

tiler  be.  (3) 

^  J^N  feats  endentes,**    Thofe  arc  called  by  feverall  names,  at  VM,fe^»i;^ 

'^"^  Jcriptum  indentatum^  carta  indentata^  fcriptura  indentatat  lit- 
dentura,  liters  indentaia.  An  indenture  is  a  writing  containing  a 
conveyance,  bargaine,  contra£t,  covenants,  or  agreements  betwecne 
two  or  more,  and  is  indented  in  the  top  or  fide  anfwerable  to  an-  (^^  HS-  ^ 
other  that  likewife  comprehendeth  the  felf  fame  matter,  and  is 
/called  an  indenture,  for  that  it  is  fo  indented,  and  is  called  in  Greeke 

If  a  deed  beginneth,  bac  indentura,  Uc.  and  in  troth  the  parchment  Lib.  5.  fo.  %9. 
or  paper  is  not  indented,  this  is  no  indenture,  becaufe  words  canaot  J^^**  c*fc- 
make  it  indented.     But  if  the  deed  be  aftaally  indented,  and  there  l^/uA^ti')**' 
he  no  words  of  indenture  in  the  deed,  yet  it  is  an  indenture  in    *      *  ^^'* 
law;  for  it  may  be  an  indenture  without  words,  bat  not  by  words  (i«Bcp.i73.b.) 
imhout  indentmg, 

"  En  fait  f  indent.^*  And  here  it  is  to  be  underHood,  that  it  (Antss-b.  s&a.) 
pught  to  be  in  parchment  or  in  paper.  For  if  a  writmg  be  made  '^^*  i:'^79* 
upon  a  peece  of  wcxxl,  or  upon  a  peece  of  linen,  or  m  the  barke  of  Te.».  Ley6S. 
a  tree,  or  on  a  0one,  or  the  like,  &c.  and  the  fame  be  fealcd  or  de-  «.  r*  2.  Det.  4J 
fivered,  yet  i^  it  no  deed,  for  a  deed  muft  be  written  either  in  27.  H.  6.  9. 
parchment  or  paper,  as  before  is  faid,  for  (he  writing  upon  thefc  '^•*L'?;  "t^ 
ts  leaft  fubjeft  to  alteration  or  corruption.  (»- Roll.  Abr. 

*•  Si  Pendenturefcit  bipartite,  ou  tripartite f  ou  quadripartite,  Wr.'* 
Bipartite  is,  when  there  be  two  parts  and  two  parties  to  the  deed. 
S'ripartite,  when  there  are  three  parts  and  three  parties ;  and  fo  of 
quadripartite,  quinquepartite,  &c. 

^  Etde  fait  poll.'*  A  deed  poll  is  that  which  is  plaine  without 
any  indenting,  fo  called  becaufe  it  is  cut  even,  or  polled.  Every 
deed  that  is  pleaded  fhall  be  intended  to  bee  a  deed  poll,  unlefle  it  be 
olleaged  to  oe  indented. 

• 

*•  7W/  ies  parts  deJeudeutire  nejont  qmunen  Ajf.'*    If  a  man  bjr  38.  H.  €.«4»  «j) 
deed  indented  make  a  eift  in  taile^  and  the  donee  dyeth  without  n*  9.  H.  6.  35. 
fne,  that  part  of  the  indenture  which  belonged  to  the  donee  doth  now  35*  ^  ^  34» 
bekng  to  the  donor,  for  both  parts  doe  make  but  one  deed  in  ^*  f  *  ^  ^h 

»^*  PL  Cos.  1)4% 

^  Et  cbefcun  part  del  indenture  eftde  auxy  zrandftmce^  He**  Thil 
is  manifeft  of  it  felfe,  and  is  proved  by  thel)ookes  aforeiaid. 

It  is  to  be  obferved,  that  if  the  feoffor,  donor,  or  lefibr  feale  the 
part  of  the  indenture  belonging  to  the  feoffee,  &c.  the  indenture  is 
good,  albeit  the  feoffee  never  fealeth  the  counterpart  belonging  to  the 
feoffor,  &c. 


iz)  [Sec  Note  J4<(.] 
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Sed.  371* 


[zzg.  h] 


JP  T  feafanci  de  indenturt  eft  en  deux 
"^  maners.  Un  eji  de  faire  eux  en 
leAiirce  perfon*  Vn  outer  eft  de  faire 
eux  en  U  primer '  per/on^  Le  feajance 
en  U  tierce  perfon  eJi  come  en  tiel 
forme. 

Hsc  indentura  h&z  inter  R.  de 
P,  ex  una  parte,  &  V»  de  D.  ex  al- 
teri  parte,  teftatur,  quod  praedi£liis 
R.  de  P.  dedit  &  conceiSt,  &  hac 
pnrfenti  carta  indentata  confirmavit 
pracfato  V%  de  i).  talem  terram,  &c« 
Habendum  &  tenendum,  *  ice.  fub 
Conditione,  f  &c.  In  cujus  rei  tefti« 
monium  partes  prasdifbe  figilla  fua 
%  praefcntibus  alternatim  appofuerunt. 
y el  fie :  In  cujus  rei  teftimonium  uni 
parti  hujus  indenturse  penes  prse^- 
turn  ^.  de  D.  remanent!,  praediil'  R. 
dc  P.  figillum  fuum  appofuit,  alteri 
Tis£r6  parti  ejufdem  indenture  penes 
R,  de  P.  remanent!,  idem  F.  de  />• 
figillum  fuum  appofuit.   Dat'  2cc. 

Tiel  endenture  efi  appel  endenture 

fait  en  le  tierce  perfon^  pur  ceo  que  les 

verbesy  fcff .  font  en  la  tierce  perfon. 

Et  tiel  forme  d^endentures  eJi  de  pluis 

Jure  feafanccy  pur  ceo  que  efi  pluis  com-^ 

mimcment  ufe,  t^c. 


A  N  D  the  making  of  an  indenture 
^^  is  in  two  manners.  One  is  to 
make  them  in  the  third  perfon.  An-^ 
other  is  to  make  theim  in  the  firft 
perfon.  The  making  in  the  third 
perfon  is  in  this  forme. 

This  indenture  made  between  R,  gf 
P.  of  the  one  party  and  V.  of  D*  of 
the  other  party  witnejfethy  that  tbefatd 
R.  of  P.  hath  grantedy  and  by  this 
prefent  charter  indented  confirmed  t9 
the  aforefaid  V.  of  D.  fuck  Landy  ^c. 
To  have  and  to  boldy  &c.  upon  condi'9 
tiony  ^c.  In  witnejfe  whereof  the 
parties  aforefaid  to  theje  prefents  inter* 
changeabhf  have  put  their  feales.  Or 
thus  :  In  witnefje  whereof  to  the  one 
part  of  this  indenture  remaining  with 
thefaid  V.  of  D.  the  faid  R.  of  P. 
hath  put  hisjealcy  and  to  the  other  part 
of  the  fame  indenture  remaining  with 
the  laid  R.  of  P.  the  faid  V.  of  D, 
hath  put  hisfeale.     Datedy  (f^c. 

Such  an  indenture  is  called  an  in- 
denture made  in  the  third  perfon,  be* 
caufe  the  verbes,  &c.  are  in  the  third 
perfon.  And  this  forme  of  inden-* 
tures  is  the  moft  fure  making,  be-^ 
caufe  it  is  moft  commonly  ufed,  &c. 


9.  E.  3.  1$. 
vide  the  books 
afcie  rehcarfcd. 


Vi^c  40.  E-  3.  a. 
7.  H.  7.  14- 
DieraS.  H.8. 19. 
libtz;  fo].4.&  5. 
Coddard's  cafe. 
(Ant.  6.  a.) 


17*  £lis.pie;r 
342.    I.  R.  3. 
14.  H.  6.  28. 
Tab.  12. H. 4. 12. 
30.  Air.  31. 


**    r  7*  le  feajance  dtl  indenture  efi  en  deux  maners,  W^.**     Here  19 
-^  another  of  our  author's  perfedl  divifions.     In  this  and  the 
next  fedion  following  Littleton  doth  illuilrate  his  meaning*  by  fetting 
downe  formes  and  ei^amples  which  do  efFef^ually  teach. 

In  thefe  two  formes  there  are  to  be  obferved  (amongft  other) 
three  gencrall  parts  of  the  fame,  *vi%.  the  premifes,  the  b^bendttn^ 
and  the  in  cujus  rei  tefiimonium.  But  hereof  hath  been  fpoken  a; 
]arge>  Se6l.  1-4.  ^  40.  for  Littleton  fpeaketh  not  here  of  the  deli- 
irerie^  but  onely  of  the  context  or  words  of  the  deed^ 

*^  Pur  ceo  que  eft  le  pluis  communement  ufe,^*  Here  it  appeareth  that 
which  is  moll  commonly  ufed  m  conveyances  is  the  fureft  way.  A 
communi  bhfer'uantia  non  eft  recedemikm>  V  minime  mutandafunt  qmt 
cert  am  hauuerunt  interpretationem,  Magifter  rerum  ufits.  It  is  prOi? 
vided  by  the  ilatute  of  38.  £•  3.  cc^.  4.  that  all  penal  bonds  in  the 

^  thir4 


^  &c.  not  in  L.  and  M.  nor  Roh, 
t  &'c.  not  In  L.  and  M.  nor  Koh« 


I  prsffentibus  not  '^n  L^  and  M«  nor  ^oh^ 


Lib.  3.  upon  Condition.  Se6L  37i»^ 

|[  J30.  9f  J  third  perfonbe  void  and  holden  for  none,  wherein  fomc  of  our  bookes 

f /)  feem  to  differ,  bat.  they  being  rightly  underflood,  there  b  no  [J]  40.  E.  3.  i« 
difference  at  all.     For  the  ftatute  is  to  be  intended  of  bonds  taken  |-  ^'  4-  '<>• 
in  other  courts  out  of  the  realme,  and  fo  it  appeareth  by  the  pream-  *•  ^*  *'  ^ 
ble  0/  that  a^.     And  it  was  principally  intended  of  the  courts  of 
Jiome,  and  fo  it  appeareth  by  juilice  Hank/cn/,  in  2.  //•  4,  in  which 
courts  bonds  were  taken  in  the  third  perfon,  fo  as  fuch  bonds  made 
out  of  the  realm,  are  void;  but  other  bonds,  in  the  third  perfon,  are 
refolved  to  be  good,  as  wel  as  indentures  in  the  third  perfon>  by  the 
ppinion  of  the  whole  court  in  8.  J?.  4.  ( i ) 

Sed.  372. 

T  E  feafance  ii  indenture  en  le  pr!^  'T'  H  E  making  of  an  indenture  fa| 

"^  mer  perfin  e/i  ^  come  en  tiel  forme*  the  firft  perion  is   as    in  this 

Pmnibus  Chrifti  fidelibus  ad  quos  forme«     To   all  Chrj/lian  people    t9 

praefentes  literae  indentatae  pervene-  whom  thefe  prefents  indented  Jball  come^ 

Knt,   A.   de  J5.  falutem  in  domino  A.  of  B.  fends  greeting  in  our  Lord 

fempitemam.      Sciatis    me    dediiTe,  God  everla/iing.     Know  yee  mee  /« 

conceiliire,  &  hac  prsfenti  carta  mei  have  given^  granted^  and  by  this  my 

jndentata  confirmaiTe  (7.  de  Z>.  talem  prejent  deed  indented  confirmed  to  C. 

^rram,  &c.      Vel  ftc :   Sciant  prae-  of  D.  fuch  land,  ^c.    Orthus:  JTn^ui 

fentes  ic  futuri,  quod  ego  A*  de  B*  all  men  prefent  and  to  come^  that  I  A. 

dedi,  conceili,  &  ha^  praefenti  carta  ofB.  have  giveny  granted^  and  by  this 

mea  indentata  confirmavi  C.  de  D.  my  prejent  deed  indented  confirmed  to 

talem  terram,  &c.     Habendum  f  &  C.  of  D.  fuch  landy  &r.   To  have  and 

tenendum,  &c«    fub    conditione  fe-  to  hold,  ^c  upon  condition  following^ 

quenti,  &c.     In  cujus  rei  teftimo-  ^c»     In  witnejfe  whereof  afwell  I  the 

nium  tarn  ego  praedidus  A,  de  B.  faidP^.ofB.asthe'aforefaidCofD. 

guam  praedifius  G  de  D.  his  inden^  to  thefe  indentures  have  interchange^ 

turisHigilla  noftra  alterhatim  appo-  ably  put  our  feales.     Or   thus  ;    In 

fuimus.     Vel  fu  :  In  cujus  rei  tefti-  witnejfe  whereof  I  the  aforefaid  A.  to 

inonium  %  ego  praefatus  A.  uni  parti  the  one  part  of  this  indenture  have  put 

hujus  indenturae  figillum  meum  ap-  my  feale,  and  to  the  other  part  of  the 

poi'ui,  alteri  vero  parti  ejufdem  inden*  fame  indenture  thefaid  C,  of  D,  bath 

turae   praedidlae    (7.    de   Z>.   figillum  put  hisfeale^  tfr, 
fuum  appofuit,  &c. 

ERE  Littleton  fets  down  three  formes  of  deeds  indented  in  the 
firft  perfon,  hrevis  via  per  exempla,  longa  per pr^cepta.  It  is  re- 
quiiite  for  everie  iludent  to  get  prefidents  and  approved  formes  not 
pnely  of  deeds  according  to  the  example  of  Littleton^  but  of  fines,  Vld.  Se£b  yix* 
and  other  conveyances,  and  afTurances,  and  fpecially  of  |^ood  an4 
pcrfed  pleading,  and  of  the  right  entries,  and  formes  of  judge^ 
ments,  which  will  fiand  him  in  great  ilead,  both  while  he  ftudies, 
and  after  when  he  (hall  give  counfell.  It  is  a  fafe  thing  to  follow 
i^pproved  presidents,  for  nihil fimul  iwuentum  efiy  ^  perfeSum. 

*  erne  not  in  L.  and  M.  nor  Roh.  %  ego  prafatus  et,  not  m  L.  and  M.  nor 

i* ///^inc/i^zo,  DotlnL.andM.nor  Roh*     Roh.  . 

£|J  Spe  Mr.  Reeres'*  j|<airate  and  learned  Hiftory  of  the  EnglUh  Lnr,  vol.  a.  p.  67. 

' '  ,      ■  Sea. 


H 


L2).  3*    ^^P*  5* 


Of  Eftates 


Sc<a.  373,  374. 


Sed. 

IJ^T  ilfembli  que  tlel  indenture  \  que 

^^  i/i  fait  en  le  priiner  perfon  ejl 

cuxy  bone  en  la  ley^  ficame  t  indenture 

fait  en  le  tierce  perfon^  quant  ambideux 

forties  cnt  «  ceo  mife  lour  feals ;  car 

^  fi  entindenture  fait  en  le  tierce  per^ 

fon^  ou  en  le  primer  perfon-,  f  mention 

foit  fait  que  le  grantor  avoit  mife  file- 

ntent  fin  feale^  (ff  nemy  le  grauntecy 

donques  eji  t indenture  tant  folement  le 

fait  le  grauntor.    Ales  Fou  mention  efl 

fait  que  le  grauntee  ad  mis  %  fonfeale 

a  FindenturCf  ^c.  donques  eft  Vinden* 

ture  auxj  Hen  le  fait  le  grantee  come 

le  fait  le  grantor.    IJfmt  il.eji  le  fait 

iPambideux^  £5f  auxy  cbefcun  part  de 

r indenture  eft  le  fait  d^ ambideux  par- 

ties  en  tiel  cafe* 


272 


A 


N  D  it  fcemeth  that  fuch  inden- 
ture which  is  made  in  the  firft 

perfon  is  as  good  in  law,  as  the  in-  F^^^O.  b«l 

denture  made  in  the  third  perfon,  ^    ^ 

when  both  parties  have  put  to  this  their 

fcales}  for  if  in  the  indenture  made  in 

the  third  perfon,  or  in  the  firft  perfon, 

mention  be  made  that  the  grantor 

onely  hath  put  his  feale,  and  not  the 

grantee,  then  is  the  indenture  onely 

the  deed  of  the  grantor.     But  where 

mention  is  made  that  the  grantee  hath 

put  to  his  feale  to  the  Indenture,  &c. 

then  is  the  indenture  as  well  the  deed 

of  the  grantee  as  the  deed  of  the  R;ran- 

tor.    So  is  it  the  deed  of  them  both, 

and  alfo  each  part  of  the  indenture  is 

the  deed  of  both  parties  in  this  cafe. 


Ant.' 31.  b« 
9.RoiiAbr.%a.) 


UE  R  E  is  to  be  obferved^  that  albeit  the  words  in  this  indenture 
*•*  be  onely  the  words  of  the  feoffor,  yet  if  the  feoffee  put  his  fede 
to  the  one  part  of  the  indenture,  it  is  the  deed  of  them  both.  And 
in  this  fpeciall  cafe  to  make  it  the  deed  of  the  feoffee,  it  appeareth 
by  Littleton^  that  mention  muft  be  made  in  the  deed,  that  hee  hath 
put  to  his  feale,  for  that  he  is  no  way  made  parde  to  make  it,  being 
made  in  the  firft  perfon,  but  onely  by  the  claufe  of  putting  his  feale 
thereunto.^  Othenvife  it  is  of  a  deed  indented  in  the  third  perfon, 
as  before  it  appeareth,  for  there  hee  is  made  partie  to  the  deed  in 
the  beginning.  And  Littleton^  rule  is  true,  that  every  part  of  an 
indenture  is  the  dede  of  both  parties ;  for,  as  it  hatk  beene  faidj  botli. 
parts  make  but  one  deed  in  law  in  that  cafe. 


Sea.  374, 


TTTE  Mfi  eftate  foit  fait  per  inden- 
"*  ture  a  un  home  pur  terme  de  fa  vie^ 
U  remainder  a  un  outer  en  fee  fur  cer^ 
taine  condition^  i^c,  ^  fi  ^^  tenant  a 
terme  de  vie  avoit  mis  Jon  feale  al  part 
4e  Findenturey& puis7norufty  fff  ilque 
eft  en  le  remainder  entre  en  la  Urre  per 
force  de  fon  remainder j  Cffc,  en  ceft  cas 
il  eft  ienus  de  performer  touts  les  condi- 

tions 

I  que  ^  not  in  L.  and  M.  nor  Roh. 
*  ^  not  in  L.  and  M.  nor  Roh. 
.  t  /  added  in  h,  and  M«  and  Roh^ 


ALSO  if  an  eftate  bee  made  br 
'^  indenture  to  one  for  terme  of  hi$ 
life,  the  remainder  to  another  in  fee 
upon  a  certaine  condition,  &c.  and  if 
the  tenant  i'or  life  have  put  his  feale  to 
die  part  of  the  indenture,  and  after  di- 
eth,  and  he  in  the  remainder  entretb 
into  the  land  by  force  of  his  remain? 
dcr,  &c.  in  this  cafe  hee  is  tied  tp 

performc 

t  fin  feale  not  in  L.  and  M.  nor  Roh* 
I  et  ^ddcd  in  L,  and  M*  and  Roh« 


[23i.a.] 


Lib.  3.  upon  Condition.  Se<9r.  374- 

tions  comprife  en  Vendinture^ficome  U  pcrforme  all  the  conditions  comprifed 
tenant  a  terme  de  vie  devolt  fain  en  fa  in  the  indenture,  as  the  tenant  for  life 
vie^  et  uncore  cejiuy  en  le  remainder  ne  ought  to  have  done  in  his  life  time, 
ungues  en  feale  a fcun  part  del  endenture,  and  yet  he  in  the  remainder  never 
Ales  la  caufe  efly  que  entant  que  il  enter  fealed  any  part  of  the  indenture.  But 
it  agreea  a" aver  les  terres  perforce  del  the  caufe  is,  for  that  inafmuch  as  hee 
indenture,  il  eji  tenus  de  performer  Us  entred  and  agreed  to  have  the  lands 
conditions  deins  mefne  Cendenturcy  s*il  by.  force  of  the  indenture,  hee  is  bound 
voile  aver  la  terre^  ^c.  to  performe  the  conditions  within  tha 

fame  indenture,/ if  he  wHI  have  the 

land,  &c. 

«    OUR  certaine  condition,  fcTr."     Hereby  this  {^c)  is  implied,  (i.RoU.Abrr 

*^  that  the  condition  in  this  cafe  doth  extend  both  to  the  cfbite  ^**  4740 
for  life,  and  to  the  remainder,  but  by  fpeciall  limitation  it  may  ex- 
tend to  any  one  of  them,  and  not  to  the  other*     And,  albeit  he  in.  the  ( 'O;  ^p«  Dod. 
remainder  be  no  party  to  the  indenture  (the  parties  thereumo  only  ?*^i!?J.*^*  ^^^* 
being  the  IciTor  and  the  tenant  for  life)  yet  when  hee  in  the  remain-   J.^g^j  »»xgt«o  ^ 
der  entreth  and  agreeth  to  have  the  lands  by  force  of  the  (i)  inden*       ^ 
tare,  he  is  bound  to  performe  the  conditions  contained  in  the  in-  390. "oO^ 
denture.     And  here  is  alfo  a  diverfitie  to  be  underilood,  that  any  ef* 
tr anger  to  the  indenture  may  take  by  way  of  remainder,  but  he  can-  (2<  loft*  673.7 
not  in  this  cafe  take  any  prefent  e^ate  in  po&flton,.becaafe  he  is  an  (*•  •R*>*'»  Abr* 
eilranger  to  the  deed.  ( i )  **•' 

UA,  by  deed  indented  betweene  him  and  j9.  letteth  lands  to  B.  50.  E.  3.27. 
for  life>  the  remainder  to  C  in  fee  refervin?  a  rent,  tenaat  for  life  di-   3*  H*  6.  x6.  Ih 
eth,  he  in  the  remainder  entreth  into  the  lands,  he  ihai  be  bound  to  ('*  ^^^''^It*^ 
pay  the  rent,  for  the  caufe  and  reafoo  before  yeelded  by  LUtUton.  ^^'    *^*     '' 
An  indenture  of  leafe  is  cngroiFed  betweene  A,  pf  the  one  part,  and  -^  £.  -.g,  g. 
/>.  and  R.  of  the  other  part,  which  purporteth  a  demife  for  yeares   3.  H.  6.  ft6.  U 
by  A,  to  D.  and  R,    A.  fcalech  and  delivereth  the  indenture  to  D.  Vide  45.  £.  y, 
and  D.  fealeth  the  counterpane  to^.  but  R.  did  not  fealc  and  deliver   ***  **• 
it.     And  by  the  {ame  indenture  it  is  mentioned,  that  Z>.  and  R.  did 
grant  to  be  bound  to  the  plaintife  in  20  pound  in  cafe  that  cert^ne 
conditions  com  prifed  in  the  ind  enture  were  not  performed.     And  for 
this  20  potfnd  A.  brought  an  action  againU  D*  oncly,  and  (hewed 
forth  the  indenture.  The  defendant  pleaded,  that  it  is  proved  by  the 
indenture  that  the  demife  by  indenture  was  made  to  D.  and  R,  which 
iR.  is  in  full  life  and  not  named  in  the  writ,  judgment  of  the  writ. 
The  plaindfe  reply ed,  that  R.  did  never  feale  and  deliver  the  inden- 
ture, and  fo  his  writ  was  good  againft  J),  fole.  And  there  thecoun- 
fell  of  the  plaintife  tooke  a  divermie  betweene  a  rent  referved  which 
is  parcell  of  the  leafe,  and  the  land  charged  therewith,  and  a  fumme 
in  groffe,  as  here  the  twenty  pound  is ;  for  as  to  the  rent  they  agreed 
that  by  the  agreement  of  R,  to  the  leafe,  be  was  bound  to  pay  it» 
but  for  the  20  pound  that  is  a  fumme  in  groife,  and  collateral  to  the 
leafe,  and  not  annexed  to  the  land,  and  groweth  due  onely  by  the 
deed,  and  therefore  R.  faid  hee  was  not  chargeable  therewith,  for 
that  he  had  not  fealed  and  delivered  the  deed.    But  inafmuch  as  hee 
had  agreed  to  the  Icafe  which  was  made  by  indenture^  be  was 
chargeable  by  the  indenture  for  the  fame  fumme  in  groCe ;  and  for 
that  J?,  was  not  named  in  the  writ,  it  was  adjudged  that  the  writ  did 
abate. 

[a3i,».J 
^  (0  [Set  Note  14X.]  (1)  [SicNote  x4».] 


Lib.  3^     Cap.  5.  Of  ]6ftates 


Scft.  27 S' 


*«  -^v^r  la  terre,  fcfr.'*  Here  is  implyed  4n  ancient  maxime  of  the 
law,  'viz*  i^ijintit  ctmmodum  ftntire  debit  tt  onus,  tt  tranfit  terra  cum 
cnere* 


( 


5.  Rep.  76.  J 
Rep.  58.) 


Seft.  375. 


T  TE  M  ji  feoffment  foit  fait  per 
f^^^  ^^//yJ/r  condition  J  •  et  tur  ceo 
que  k  condition  n^ejl  pas  per/orme  le 
feoffor  entra  et  bappa  la  poffejjion  de  le 
fait  poUi  ft  k  feoffee  port  un  aHion  de 
celenirie  enveri  le  feoffor ^  il  ad  ejie 
queftionji  le  feoffor  poit  pleder  k  condi^ 
iion  per  le  mt  fait  poll  encounter  left-' 
effee.  Et  afcuns  ont  dit  que  non^  entant 
que  ilfembte  a  eux  que  un  fait  poll^  et' 
k  propertie  ck  mefme  lefait  appertient  a 
celuy  a  que  le  fait  efi  faity  et  nemy  a 
celuj  quefifi  lefait.  Et  entant  que  tiel 
fait  ne  attient  alfeoffoi\  iljemble  a  eux 
que  il  ne  poit  pas  ceo  pleder.  f  Et  au^ 
ters  ont  dit  le  contraries  et  ont  monftre 
divers  caufes.  Un  5/?,  Ji  le  cafe  fuit 
tielj  que  en  a6lion  perenter  eux^jt  le  fe* 
offee  pleder  mefme  lefait^  et  monjire  4- 
efi  X  al  courts  en  ceft  cas  entant  que  le 
fait  eft  en  court  y  le  feoffor  poit  monjlrer 
al  court  content  en  le  fait  font  divers 
conditions  d^efire  pei formes  ||  de  le  part 
lefeoffecy  (^c.  ctpur  ceo  que  ils  nefue- 
ront  performesy  il  enicry  i^c,  et  a  ceo  H 
ferra  refceive.  Per  mefme  le  reafon 
quant  le  feoffor  ad  It  fait  en  poigncy  et 
ceo  monjlra  a  le  courty  il  ferra  §  hien 
refceive  de  ceo  plcdery  (fc.  et  nofment 
quant  le  feoffor  eft  privie  al  fatty  car  ^ 
^ovient  efire  privie  alfait  quant  ilfft 
Ufaity  ^c 


A  L  S  O  if  a  feoffment  bee  made  by 
"^  deed  poll  upon  condition,  and 
for  that  the  condition  is  not  performed 
the  feoffor  entreth  and  getteth  the 
poffeflion  of  the  deed  poll,  if  the  feof- 
fee brings  an  aAion  for  this  entrie 
againft  die  feoffor,  it  hath  beene  a 
queflion  if  the  feoffor  may  plead  the 
condition  by  the  (aid  deed  poll  againft 
the  feoffee.  And  fomc  have  faid  hee  [2  "2  I  •  bi 
cannot,  inafmuch  as  it  feemes  unto 
them  that  a  deed  poll,  and  the  proper- 
tie  of  the  fame  deed  bclongeth  to  him 
to  whom  -the  deed  is  made,  and  not  to 
him  which  malLedi  the  deed.  And 
inafmuch  as  fuch  a  deed  doth  not  ap- 
pertaine  to  the  feoffor,  it  feemes  unto 
them  that  he  cannot  plead  it.  And 
others  have  faid  the  contrary,  and 
have  (hewed  divers  reafons.  One  Is, 
If  the  cafe  were  fuch,  that  in  ^n  ac- 
tion betweene  them,  if  the  feoffee 
pleade  the  fame  deed,  and  (hew  it  to 
the  court,  in  this  cafe  infomuch  as 
the  deed  is  in  court,  the  feoffor  may 
ihew  to  the  court  how  in  the  deed 
there  are  divers  conditions  to  be  per- 
formed of  the  part  of  the  feoffee,  &c« 
and  becaufe  they  were  not  performed 
he  entred,  ice.  and  to  this  he  (hall  be 
received.  By  the  fame  reafon  when 
the  feoffor  hath  the  deed  in  hand,  and 


r 


J: 


ihew  this  to  the  court,  ke  (hall  well  be  received  to  pleade  it,  &c.  and  namely 
when  the  feoffor  is  privy  to  the  fatty  for  hee  maft  be  privie  to  the  deed  when 
be  makes  the  deed,  &c. 


[a]  Vid.  fta.        TJ 
^o,  30X.  340.     -LI 


E  Rfe  the  latter  opinion  is  cleerc  law  at  this  day,  and  b  Littleton*^ 
owne  opinion  [a j,  as  before  hath  beene  obfervcd. 

«  Ont 


*  &€%  added  in  L.  and  M.  and  Roh* 

f  &c.  added  in  L.  and  M. 

4.  ceo 9  L.  and  M.  and  Roh. 

X  eft  not  in  L.  and  M.  nor  Roh* 

\  dele  part  de  fevffee^  9r«  et  pur  ceo  que 


ils  ne  fueront  performes^  not  in  L.  and  M. 
nor  Roh.       • 

i  <i>rfO  added  in  L.  and  M. 

f  1/ added  in  L.  and  M.  and  Roh* 


Lib.  3* 


upon  Conditioot 


Se£L  3761 


**  OfU  mvnftn  divers  cm^eu^* 


Felix  qui  potuit  rerom  cognofccrc  caufas, 
Et  ratio  mcUorifempcr  praevalcte 


m  many  a/thoritfcs  inlaw.    tO  And  if  the  deed  wma me  »  ^^.  ^  ^.^ 

i:ir"7may  be  pleaded  in  another  coon,  wuhout  fliewmg  '  ^^-  ^  ^^ 

f Wa  /f;e  noM  cogit  ad  tmpoffibtUa.  •     .-  E,  1. 27.    Wymark*.  cafe,  ubi  fupra. 

LsTS-b.     Wymark^s  cafe.  W  l^' "' V.  H.  ^39-         i»-H.4-73.        45- E- 3- "* 

F.  N.  B.  243*  ,  J.  • 

be  to  be'perform«a  on  the  ^n  <>f  ^l^'/'^^J' "l^h  w  tlie  court. 

n  i»  to  be  underftood  that  when  »  d«d  "^^4"!^  £  cattody  of  the 

.he  deed  fhall  remaine  in  conrt  d^  ''t!! "^Taf  "hrdS  be  not  de- 

cuft»s  brtvium.  b«  at  the  end  of  the  *f/"*y*  T^Jrf  the  party  to 

nied)  then  the  law  adjudgeih  the  deed  in  ^^^f^^  !;  ^e  fineWe.  _^, 

whcmitbelongeth.  i<»  ^^f^'f'^f'TXZ^^^^-^Uv^^  Kl'^^^^^ 

of  his  land.    Bui  if  the  deed  be  d«'f  •»£!".' „,Sid  (i ).    Th. 

of  law  remaineth  in  court  untiU  the  plea  be  determinea  v«; 

refidue  of  this  feftion  needeth  no  expUcauon. 


I231.  a.] 


Seft.  376. 


A 


jVXYfi   deux   homes  font   un 
-^  trefpas  a  un  euUr^  le  quel  releafe 
41  un  d'eux  per  fon  fait  touts  f^ms 
terfonah,  ^  nient  ohjhnt  tlfmjlaaton 
detrerpajfe  envers  fauter^  le  defendant 
bun  pit  mnftrer  que  It  trefpajji  futt 
fait  per  luyy  et  per  un  quter  fin  com- 
panion, et  que  le  flaintife  per  *  fin 
fait  que  il  rnmjlre  emant  releffa  a  fin 
companion  touts  anions  perfinalsyjudg- 
nuttt  ft  a£fion,  &c.  et  uncare  ttelfait 
tppertient  a  fin  companion,  ^  nemy  a 
luj.     Mes  pur  ceo  que  il  pott  <fver  ad- 
vantage per  le  fait,  ft  voit  rnonflrer  le 
fait  al  court,  tl  poit  f  ceo  btcn  pUder, 
tjff.     Per  mefme  le  reafin  %  pott  le 
feoffor  en  P outer  tas,  quant  §  il  dott 
aver  advantage  per  le  condition  I  com- 
pris  dtins  lefait  poll  ^. 


•fin—U,  L.  and  M.  and  Roh. 

^  tar  added  L.  and  M. 

Xt»t  Uftigor  not  in  L.  and  M.  nor  Roh. 


L  S  O  if  two  mea  doe  a  tref- 
--  paffe  to  another,  who  rdeafes  » 
one  of  them  by  his  deed  a^^i  aSiort 

J^rfonalls,  ^4°^*^^^^! «h^ 
an  aftion  of  ttefpaffe  agamft  the  «h^ 
the  defendant  may  wel  fliew  that  tte 
trefpaffe  was  done  by  him,  and  bf, 
Ser  his  fellow  and  that  the  pW 

tife  by  his  deed  (which  he  Ihewettt 
forth)  releafed  to  his  fellow  ^1  afbon. 
perfoU  and  demand  the  judgemen^ 
L.  and  yet  fuch  deed  belonged!  « 
his  fellow,  and  not  to  him.     But  dc- 

cau  e  hee'may  have  '.dvan^S^.^'y,'^ 
deed,  if  hee  'will  Ihew  the  deed  w 
the  court,  he  may  well  plead^th'^ 
&c.  By  the  feme  reafon  may  the 
SofFor  l^  the  oth^  cafe,  when  be 
ouaht  to  have  advantage  by  the 
condition  comprifed  within  the  deed 

poll. 

h  le  feoffor,  L.  and  M.  and  Roh. 

\  &c.  adda  L.  and  M.  and  Roll. 


(1)  [Sec  Note  143-1 


a  ST 


3'     tJaj).  5- 


Of  Efiatcs 


Sea.  3/f. 


«7. 2.  3. 83, 
S3*  £.  4.  2. 
B5«  C.  4.  x6. 

21.  E.  4*  72* 

22.  £•  4*  7« 
S.  H.  6.  15. 
20.H*  6.41. 
21.  H.  6. 
Arbitreineit4i. 
2.  R«  3.  9.  m. 
14.  H.  8.  10. 
34.H.8.tjt.£r. 
trangpalfutai. 
^  H.  6.  18. 26. 
(ii*Rep«5.      2 

13.  E.  2.  tit. 
Monftn&ides 
faitL  42. 
(Pliii.  439*  b. 

o*  Rcpa  7* 
taRcp.  9j.b.) 


**  C/  '/«rJ>!'  homes  font  uu  trefpajfe  a  mn  outer ^  fefr."  Here  by  t!ii# 
legion  it  is  to  bee  nnderitood>  that  when  divers  doe  a  tref- 
paiTe,  the  fame  is  joynt  or  feverall  at  the  wil  of  him  to  whom  the 
wrong  is  done,  yet  if  he  relcafe  to  one  of  them,  all  are  difchargedjf 
becaufe  his  own  deed  fhall  be  taken  moft  flrongly  againft  himfelfe, 
but  otherwife  it  is  in  cafe  of  appeale  of  death,  &c.  As  if  two  men 
bee  joy  ntly  and  feverally  boonden  in  an  obligation,  if  the  obligee  re-* 
leafe  to  one  of  them,  hwth  are  difcharged ;  and  feeing  the  trefpaf-* 
fers  are  parties  and  privies  in  wrong,  the  ene  (hall  not  plead  a  releafe 
to  the  other  without  fhewing  of  it  forth,  albeit  the  deede  appertaine 
to  the  other,  (i) 

.  Roll.  Abr.  412.       Hob.  66.      2.  Sid.  41.      Ant.  125.  b.) 

If  an  adion  of  debt  upon  an  obligation  bee  brought  ag^ft  a« 
beire,  he  may  pleade  in  barre  a  releafe  made  by  the  obligee  to  the 
executors.  But  albeit  the  deed  belong  to  another^  yet  muil  be  (hew 
it  forth,  for  both  of  them  are  privie  to  the  teflaior. 

**  Fer  me/mi  h  rea/cnJ'*     Ubi  cadem  ratio,  ibi  idem  jus. 


Sedl.  377. 


y^  VXTJi  U  feoffee  donafl  ou  gran-- 
■"  tafl  It  fait  polial  feoffor y  tie!  grant 
Jerra  boney  et  donques  lefait  fcf  le  pro^ 
pertie  del  fait  appertient  al  feoffor^  t^e. 
Et  quant  le  feoffor  ad  lefait  en  poignej 
tt*  ejl  plead  al  courts  il  ferra  plus 
tfft  entenduty  que  il  vient  al  fait  per 
loyal  meaney  que  per  tortious  meane. 
Et  iffint  a  euxjernble  que  le  feoffor  poet 
bien  pleder  tie!  fait  polle  que  coniprent 
condition^  £5f f .  s*il  ad  lefait  en  poigne.  f 
Ideo  femper  quaere  de  dubiis,  quia 
per  rationes  pervenitur  ad  legitimam 
rationem,  &c. 


^  L  S  O  if  the  feoffee  granteth  th« 
deed  to  the  feoffor,  fuch  grant 
fhall  bee  good,  and  then  the  deed  and 
the  propertie  therof  belongeth  to  tbe 
feoffor,  &c.  And  when  the  feoffor 
hath  the  deed  in  hand,  and  is  pleaded 
to  the  court,  it  fliall  be  rather  intend- 
ed, that  he  commeth  to  the  deed  by 
lawfull  meanes,  then  by  a  wrongfull 
mean.  And  fo  it  feemeth  unto  them, 
that  the  feoffor  may  \vel  plead  fuch 
deed  poll  which  comprifeth  the  con- 
dition, &c.  if  he  hath  the  fame  in 
hand.  Ideo  femper  quare  de  dubiisy 
quia  per  rationes  pervenitur  ad  legiti* 
mam  rationem,  ^c. 


(i.  Rap.  I.)  T  E  propertie  del  fait  appertient  al  feoffor,''  Hereby  it  appearcth 

•*-'  that  a  man  may  rive  or  grant  his  deed  to  another,  and  fuch 
(Ant. 214.  «•       a  grant  by  paroll is  good.  And  it  is  alfo  implied,  that  if  a  man  hath  Ton9 
Poft.  260.  280.    an  obligation,  though  he  cannot  grant  the  thing  in  aftion,  yet  hec'-    *^ 

''i'/ls''  ^I*"fii5*  ^^y  8^^^  ^^  ^^^^  "*®  ^^^^'  **"*•  ^^^  parchment  and  waxe  to  another. 
aiL^iJ-)  ^^^  "*^  cancel!  and  ufc  the  fame  at  his  pleafarc,  ( 1 ) 

**  Serrq 

•  ejf^^eo,  L.  and  M.  and  Roh.    f  ^^.  added  L.  and  M.  and  Roh, 

[131.  b.] 

(i)  [S«i  N9ti  J44-]  (1)  [S«f  Note  145.) 


b.} 


Lib.  34  upon  Condition.  Sed.  378* 

•«  StrrapUh  toft  entend*^  que  il  wMt  alfait  pit  lojall  mione,  qui 
fin  twrtioms  memU*^  Omnia  frtfumuntur  UgitimkfaQa^  dome  frobetur 
m  cntrmriBm.     Injuria  n»n  prJt/ufkitur, 

*  - 

^  ^tuerg  it  Miis,**    There  be  three  kinds  of  unbappie  men. 
!•  ^/cii  &  non  deceit  Hee  that  hath  kAowledg6  and  teaCheth 
ttoc. 

2.  ^  doctt  &  non  vivit.  He  that  teacheth»  and  liveth  not  there^^ 
lafter. 

3.  !^i  ne/cit,  li  non  iHterrogdt,  He  that  knowetb  not,  and  doth 
not  enquire  to  underfland.  Therefore  LitiUtou  faith,  ^^ere  d$  du* 
His, 

Infelix  ai/ui  nutti  fapieittia  prodejf^ 
Ihfelix  qui  reSa  doctt ^  cum  *oi*vit  iniquh 
la/elix  jut  pauca/apit/f emit  que  doceri. 

«*  ^ia  per  ratienes  permemtur  aJthgitifnam  rationtm**  For  Ratio 
efi  radius  diinni  luminis.  And  by  reafoning  and  debating  of  grave 
learned  men  the  darkneiTe  of  ignorance  is  expelled,  and  by  the  light 
of  legalli-eafonthe  right  is  difcerned,  and  thefupon  judgment  given 
according  to  law,  which  is  the  perfection  of  reafon.  This  i^  of 
Littleton  here  called  kgitima  ratio,  whereanto  no  man  can  attatne 
but  by  long  ftudie,  often  conference>  long  expeHence,  and  contlnuall 
obfervatioD.  ^ 

Certaine  it  is,  diat  in  mattets  of  difficultie  the  more  ferionfly  thef 
«re  debated  and  argued,  the  more  truely  they  are  refolved^  and 
thereby  new  inventions  juflly  avoided. 

Inter  cunQeL  leges,  (sf  percunSaberi  do^os. 


Sea.  378. 

^STATES  que  homes  ofU  fiir  g^S TAT E S  whith meniaVe upon 

^^  condition  en  ley^  font  tiels  eftotes  *^  condition  in  law,  are  fuch  eftates 

qtu  ^nt  un  condition  per  la  liy  a  eux  i^hich  have  a  condition  by  the  law  to 

annexy  comment  que  ne  foit  fpecifie  en  them  annexed,  albeit  that  it  be  not 

'ifcript.     Si  come  home  gram  per  fon  fpecified  in  writing*     As  if  a  man 

fait  a  un  outer  V office  de  parkerjhip  de  grant  by  his  deed  to  another  the  office 

vnpark  a  auter^  et  occupier  mejme  of  parkerfbip  of  a  park,  to  have  and 

r office  pur  terme  defon  vie^  fefiate  que  occupie  the  fame  office  for  terme  of 

ifad  en  C office  efifur  condition  en  ley^  his  life,  the  eftate  which  hs  hath  in 

t^ eflafcavoiri^  que  le  parser  bienet  loyal'  the  office  is  upon  condition  in  law, 

ment  gardera  le  park^  et  ferra  ceo  qui  to  wit,  that  the  parker  fhall  well  and 

a  tielafficeappertientafaireyOuauUr-'  lawfully  keepe  the  parke,  and  (ha-l 

ment  bien  lirroit  al  grauntor  et  a  fes  doe  that  which  to  fuch  office  belong- 

heire$  de  luf  oujle^  et  de  granter  ceo  ii  eth  to  doe,  or  otherwife  it  fhall  be 
nn  auier  s^ilvoity  Csfr.     Bt  tielcondi"  -^  lawful  to  die  grantor  and  his  heires 

tion  que  ^  entendus  per  la  ley  ejire  to  oufl  him,  and  to  grant  it  to  an- 

annexe  a  afcun  chcfe^  ejl  auxyjbri  otherif  he  will>  &c.     And  fuch  con. 

^omf  difeion 

Vol.  II.  G 


lib.  3.  Cap.  5.  Of  Eftatcs  Seft.  37S. 

f.czme  la  condition  fuijfoit  mis  *  en    dition  as  Is  intended  by  die  law  to  be 
etlripu  annexed  to  any  thing,  is  as  ftrong  as 

if  the  condition  were  put  in  writing. 

«  /CONDITION  en  ley.  i^c.**      UttUtcm  having  fpoken  of 
^  conditions  in  deed,  now  according  to  his  owne  Svifion  com« 
aech  to  fpeake  of  conditions  in  lanr. 

^  ^ue  ne  fiit  J^eijie  en  efcripi.**    A  condition  in  law  is  diat  which 
the  law  intendeth  or  implyeth  without  exprefle  words  in  the  deed* 


"  ^e  U  porker  hi  en  et  loyalment  gardera  le  farke.  He,**     Parke,  \z'l^^  2»1 
is  (hoald  be  written  parqne.  which  is  a  French  word,  and  fignifieth  ^    ^^ 


(Aflt*  %  a.  TT5. 

t*   Cro  Car.  59,    this 

^'i  ^ft*"  ?'  ^^*  '^**  which  wc  valgarly  call  a  parke,  of  th«  French  word  parquer.  to 
HutL  s/  tj.)     io'P^rke,  to  inclofe.     It  is  called  in  Dcme/dajt  Fareus.     In  law  it 

figntfieth  a  great  quantity  of  ground  inclufcd,  priviledged  for  wild 

beafls  of  chafe  by  prefcription,  or  by  the  king^s  grant. 
{t.  Rep.  t3(.)         The  beads  of  parqae,  or  chafe,  properiy  extend  to  the  backe,  the 
(F.N.B.  i64.<l.)  doe,  the  foxe,  the  marten,  the  roe,  but  in  a  common  and  legal!  fenfe, 

to  s^l  the  beafis  of  the  forreft.  There  be  both  beads  and  fowles  of 
(5.  R^.  io4.b  )  the  warren.  Beafts,  as  hares,  conies,  and  roes  called  in  records  \d\ 
f.  ]  H.ll.  13.  E.  Caprtoli,  Fowles  of  two  forts,  viz.  Terrejires  and  Aquatiles,  Ter^ 
3.  torjm  fc^e  in  reftres  of  two  forts,  Sil'veflres  tsiA  Campcjhres:  Cajn^efires^  as  par- 
1U  f^ur.  tridge,  quaile,  raile,  &c.      Sihejiray  as  phcfant,  woodcocke,  &c. 

(7.  Re;.  15.)  jiquatiles,  as  mallard,*  heme,  &c.  whereof  1  have  feen  in  this  re- 
[•]  3^.  E.  3.  cord  [•]  :  Rex  concept  Jthannl  de  Bevaly  Armigerofuo  quod  iffe  cum 
1 .1.  \  atcnt  pars  quihitfcunque  canilmfuis  ad qnafiunque  heJhasfereLi  regis  in  quiiujcunque 
2.  Hi   10.  J'oreJIis,  farcis  fuis  quotiej'cunque  'voluerit  <vcfiari  pojpty  et  quofcu-^:q'uefa!* 

cones  pcjfit  permit  tire  *volare  ad  qua/cunque  a*ves  de  ovarrenA  in  qu^buf- 

cunqiie  ripariiSf  Uc, 
C'l  ^^^'  'J'  ?•       It  is  refolvcd  [e]  by  the  juftices  and  the  king's  counfell,  that  ca- 
4*hcfaiir  ^^^  "  freoUt  id  eft  rocs,  ncn/unt  hejlia:  de  forefln^  ro  quoJfugant  alias /eras, 

Beafts  of  forrefts  be  properly  hart,  hind,  bucke,  hare,  boare,  and 

woIfe,  but  legally  all  wild  hearts  of  vcnery. 

A  foreft  and  chafe  are  iwt,  but  a  parke  muil  be  incl(/ed.     The 

forefl  and  chafe  doe  differ  in  oitices  and  lawes:  every  foreft  is  a 
Vide  Sea*  I.       chafe,  but  every  chafe  is  not  a  forefl.     A  fabjeft  may  have  a  foreft 

by  efpeciall  grant  of  the  king,  as  the  duke  of  Lcmcafter  and  abbot  of 

Whithie  had. 

Tide  Braft.  fo.         Ockam  cap,  quid  regis  foreft  a,  faith,  Forefta  eft  tutaferarnm  manfio 

^31.  &  3x6«         non quarumlibct,  fedfiheftrium,  non  quihttftihet  in  locisyfed  certit,  ei  ad 

Briiion  fo,  34.  jj^Qc  idoncis ;  undeforefta  E.  mutata  in  O.  quajiforefta,  hoc  eftyferarujik 
f Icta  lib.  2.        j^^^^^^ 

♦*P«  34»  35«  Pudxeldox  Woodgeld  is  to  be  free  from  payment  of  money  for  tak- 

ing of  wood  in  any  foreft.     But  let  us  now  retume  to  our  Little* 
ion. 
J^.  Rep.  50.  In  tliis  Seftion  Littleton  putteth  an  example  of  a  condition  in  law 

bid.  14.)  annexed  to  the  office  of  the  keeper  of  a  park,  but  this  example  muft 

be  undcrftood  with  a  diftindion;  for  if  the  parkcr  doth  not  attend 
5.  E.  4.  1 5.  b.  on  the  parke  one  or  two,  &c.  dayes,  this  is  no  forfeiture  of  the  office 
L.  5.  K.4.  26.  of  parkcrfliip;  but  if  in  his  default  any  dcere  be  killed,  and  fo  a 
1 M.  Cum.  j7g,      damage  10  the  lord,  that  i«  a  forfeiture:  for  (that  it  may  be  faid 

once 

^  •U'fuuftret  added  in  L.  and  M.  and  Rolu 


\^:i 


i,^;  j;  Upon  Condition.  Sed.  37^. 

4nice  for  all)  non-ufer  of  itfelfe  without  feme  fpectall  damage  is  no  &•  H.  7. 1 1. 
forfeicat^  of  private  offices^  but  non-ufer  of  publique  offices  which  3?;^'r'  ^^•**' 
toncern  the  adminilhation  of  juflice,  or  the  comxBon  weakb>  is  of  it  ^^  qI^^  ^'^ 
ielf  a  caufe  of  forfeiture.  cafe.) 

•^  Luy  ouftir  /'£/  ^oiu  ^c*^  iSultton  here  fpeaketh  of  ah  bufter 
by  force  of  a  condition  in  law*  therefore  it  is  to  be  feen  in  what 
other  cafes  the  grantor  may  lawfully  ouA  his  officer.  («  ) 

There  is  a  diveriitie  -between  officers  tiiat  have  no  other  profit^ 

^  ^   but  a  collatcrall -certain  fee»  for  there  the  grantor  ma^  difcharge  him 

23  3  •  *^*J   ^^  ^**  fcrvicej  as  to  be  a  bayly,  receiver,  furvcyor,  auditor,  or  the 

like,  the  exercife  whereof  is  but  labour  and  charge  to  him,  but  hee  iS.  ^.  4.  8. 
muft  have  his  fee:  for  the  maine  rule  of  law  is,  that  no  man  can  ii*H. 8. grants 
fruftrate  or  derogate  from  his  owne  grant  to  the  prcjiudlce  of  the  ?'i*M*'  54«l^«<- 
grantee.     And  where  albeit  the  grantee  hath  no  other  profit  but  bis  '^  \^  £f^[  Py^, 
fee,  yet  that  fee  is  to  be  perceived  and  taken  out  of  the  profits  ap-  285. 
pertaining  to  the  lord  within  his  office,  for  there  the  grantor  cannot  (Wo.  379.  b. 
difcharge  him  of  his  fervice  or  attendance,  for  that  may  turn  to  the  3?*'^^:.  *'*^-  ^• 
prejudice  of  the  grantee,  if  the  grantor  wiU  not  grant  the  office  at  all.  ^^^olu  Abr^i  cV 
But  in  all  cafes  where  the  officer  rclinquilheth  his  office;  and  refhfeth  a[  Rep!  50!^  CroJ 
to  attend,  he  lofeth  his  office,  fee,  pi'cfit,  and  all.  Car.  55,  56.  59^ 

There  is  another  diveriity  where  the  grantee,  beddibs  hiti  certaihe  60,  61.} 
^e,  hath  profits  and  availts  by  reafon  of  his  office ;  there  the  grantor 
cannot  dikharge  him  of  his  fervice  or  attendance,  for  that/hould  be 
xo  the  prejudice  of  the  grantee.    Ai  if  a  man  doth  grant  to  anothel" 
the  office  of  the  iiewardihip  of  his  courts  of  his  mannors  with  a  cer- 
tain fee,  the  grander  cannot  difcharge  him -of  his  ferVv^e  and  atten- 
dance, becaufe  he  hath  other  proiits  and  fees  belonging  to  his  officii;  y 
which  he  fhould  lofe  if  he  were  difcharged  of  his  office^     And  as  in   2^  H.  ^.  10.  ^: 
the  cafe  which  Littltton  here  putteth  of  the  office  of  the  keeper  of  a  6;  £.€•  Dicr;!; 
parke,  for  that  hee  hath  not  onely  his  fee  certaihe,  but  profits  and 
javailes  alfo^in  refpefl  of  his  office^  as  dtere  iklnnes,  ihouldersi  &c: 
But  now  let  us  proceed  and  fee  what  other  particular  forfeitures  in 
law  bee  of  this  office  here  fpoken  of  by  Liitleion,  and  fomewhat  of 
jconditions  in  law  in  general!. 

And  it  is  to  be  underllood>  that  if  any  keeper  kill  ahy  deere  with-  (Ant;  $4.  a.) 
out  warrant,  or  fell  or  cut  any  trees,  woodsy  or  underwoods,  and  ^S*  ^«  4*  1-  ^« 
convert  them  to  his  owne  ufe,  it  is  a  forfcitpre  of  his  office,  for  the  ^o^^^g*^" 
deftrudlion  of  vert  is,  by  a  meane,  dellrudion  of  Venifon;     60  it  is  Bend  iocs  enter 
if  he  pull  downe  the  lodge,  or  any  houfe  within  the  park  for  putting  cvefque  de  Lon^ 
of  hay  into  it  for  feeding  of  the  deere  or  fuch  like,  it  is  a  forfeiture ;  dres  t%  Heron. 
and  the  reafon  wherefore  the  office  in  thefc  and  in  like  cafes  Ihall  be  ^'^'  ^*  ^°-  5^  9Si 
forfeited  [y"l  is>  quia  im  quo  quis  delinquit  in  eo  dejur€  tfi  pwiitndut*      \f\\y  u 

As  to  conditions  in  law,  you  (hal  underhand  tney  bee  of  two  na-  o^^.  E.  ^\.  coram 
tares,  that  is  to  fay,  by  the  joo.m.mon  law,  and  by  Ilatute.  And  thofe  rege  in  ThefauV. 
by  the  common  law  are  of  two  natures,  that  is  to  fay^  the  one  is  TcvefijucdrDur. 
founded  upon  fjcill  and  confidence,  Xhe  other  without  ftill  or  confi-  p''"'*  *^^*^' 
4ience:  upon  ikill  and  confideace,  as  here  the  office  of  parkcrfliip,  sir  ffTri^^s  *' 
and  other  offices  in  the  next  Sei^tc^  mentioned,  and  the  like.  viU's  cafe." 

Touching  conditions  in  law  without  IkilU  &c.  fome  be  by  the  com-  «x-  ?.  4. 20.^7. 
4non  law,  and  fome  by  the  (latute.     ^y  the  common  law  ^s  to  (i<^*r>'4-M 
^very  eftate  of  tenant  by  the  courtefiei  tenant  in  tayle  after  poffi-  w^itf,i'^'^ 
^i«ic/  of  ifliie  exiin^,  tenant  in  dower,  tenant  for  life^  tenant  for  jcai.'"*  *    * 

years^ 
(i)  [Sfec  Note  146.] 


Lib.  ^    Cap.  Si  Of  Eftatcs  S%€t.  jyS* 

yeah/ tenant  by  ftatote  merchant  or  ftaple»  tenant  by  ^/r^V,  gardiav, 
Ac.  there  is  a  condition  in  law  fecretly  annexed  to  their  eftates^  that 
if  they  alien  in  fee,  ( i )  Sec,  that  he  in  the  reveriion  or  remainder 
may  enter«  etjlc  dijmilihus,  or  if  th^y  daime  a  greater  ellate  in  coiirc 
of  record,  and  the  like. 

Conceminj^  conditions  in  law  founded  upon  (latates»  for  fome  of 
them  an  entrie  is  given,  and  for  fome  other  a  recovery  by  adion : 
where  an  entrie  is  given,  as  upon  an  alienation  in  mortmaine,  &c* 
and  the  like :  where  an  adion  is  given*  as  for  waftc  againft  tenant 
for  life  and  yeares,  and  the  like. 

« 

«'  £/  tiel  conditiom  qut  tft  enttndus  pir  la  Itf  tftr§' annex  a  afcw^ 
€h§ftf  $fi  anxifort,  Uc.       Here  it  b  worthy  the  obfervatioa  to  taker 
a  view  of  the  diviiions  aforefaid  in  ibme  particular  cafe.     As  for  ex* 
(^'••^y-^WO   ample.     Admit  that  an  office  of  parkerihippe  bee  granted  or  de- 
Wittinghim^      fcend  to  an  infant  or  feme  covert,  if  the  condiciona  in  law  annexed 
cife.  ^o  this  office  which  require  (kill  and  confidence  be  not  obfervcd  and 

(Mo.  91.  i.Cro.  fulfilled,  the  office  is  loft  for  ever,  becaufe,  as  LittUiM  faith  here,  it 
^.  9.  Rep.  72.  is  2s  ilrong  as  an  expreife  conditbn.  But  if  a  leafe  for  life  be  made 
Plo.  105.  Ant  iQ  ^  f^jj^  covert,  or  an  infant,  and  they  by  charter  of  feoffment  alien 
'^  in  fee,  the  breach  of  this  condition  in  law,  that  isi  without  (kill,  &c.. 

is  no  ablblute  forfeiture  of  their  cftate.  So  of  a  condition  in  law 
given  by  Aatute»  which  giveth  an  entrie  onely.  As  if  an  infant  or 
feme  covert  with  her  hufband  aliens  by  charter  of  feoffment  in  mort^ 
maine,  this  is  no  barre  to  the  infant,'  or  feme  covert.  But  if  a  re- 
covery be  had  againft  an  infant  or  fern  covert  in  an  adion  of  wafte« 
there  they  are  bound  and  barred  for  ever. 

And  it  is  to  be  obferved,  that  a  condition  in  law  by  force  of  a 
ftatute  which  giveth  a  recovery,  is  in  fome  cafes  more  Arong  than  a 
condition  in  law  witlioui  a  recovery.  For  if  lefTee  for  life  make  a 
leafe  for  ycares,  and  after  enter  into  the  land,  and  make  walie,  and 
the  leiFor  recover  in  an  adion  of  wade,  he  (hall  avoid  the  leafe 
made  before  the  wafte  done.  But  if  the  leffee  for  life  make  a  leafe 
for  years,  and  after  enter  upon  him,  and  make  a  feoffment  in  fee, 
this  forfeiture  fliall  not  avoid  the  leal'e  for  yeares.  Nor  in  any  of 
th^  faid  cafes  a  precedent  rent  granted  out  of  the  land  ihal  be 
(Aflt  i9>  iO      avovded.    For  if  leffee  for  life  grant  a  rent  charge,  and  after  doth 

walte>  and  the  leffor  recovereth  in  an  afkion  of  waff,  he  ihall  hold 
the  land  charged  during  the  life  of  the  tenant  for  life*  but  if  Uie  r2^4< 
tent  were  granted  after  the  waite  done>  the  leffor  ffiall  avoid  it. 

And  the  reafon  wherefore  the  leafe  for  years  in  the  cafe  aforefaid 

fiiall  be  avoyded,  is  becaufe  of  neceflitie  the  adion  of  wafte  muft  be 

brought  againff  the  leffee  for  life,  which  in  that  cafe  muft  bind  the 

leffee  for  yeares,  or  elfe  by  the  a6t  of  the  leffee  for  life  the  leffor 

(Ant.  ^4.)  Ihoukl  be  barred  to  recover  Ucum  vqfiatnm,    which  the  ffaitute 

giveth.  (1) 

Jf  m  man  hath  an  office  for  life  which  requireth  (kill  and  confi- 
(P«ft.  3s8,  k)     dence,  to  which  office  he  hath  a  houfe  belonging*  and  chargeth  the 

houfe  with  a  rent  during  his  life*  and  after  commit  a  forfeiture  of  his 
office,  the  rent  charge  (hall  not  be  avoyded  during  his  life,  for  regu* 
larly  a  man  that  taketh  advantage  of  a  condition  in  law  (bal  take  the 
land  whh  fuch  charge  as  he  finds  it.  And  therefore  Littltton  is 
here  to  be  underffood»  that  a  conditioa  in  law  is  as  ffrong  as  a  coo- 
,  *  dition 

(0  [Set  Note  147O  (0  [Sc«  Note  X4».] 


Lib.  3^  upon  Condition.  Sed.  37^, 

dition  itt  deed*  as  to  avoid  the  eftate  or  intereft  it  felfe,  bot  not  to 
avoide  precedent  charges,  bat  in  fome  particular  cafes»  as  by  that 
which  hath  beene  faid  appeareth. 

There  be  at  this  day  more  conditions  in  law  annexed  to  offices  p  H.  7*  c>*  ><> 
than  were  when  Litihton  wrote:  for  examples  for  offices  in  anv  wife  Auditor,  re- 
touching the  adminillration  or  execution  of  jufticey  or  ckrkmip  in  ^^^  of  \^* 
any  court  of  record,  or  concerning  the  king's  treafure,  revenue,  ac-  caftle,  mailer 
coun^  cttilomes*  alnage,  auditorlhip,  king's  furveyor,  Of  keeping  of  of  the  f  ^me, 
any  of  his  ;majeilies  ca^es^  forts,  &c.    For  if  any  of  thefe  officers  ^««^  y  P*^^^' 
1)argaine  or  fell  any  of  the  (aid  offices  or  any  deputation  of  the  fame^    trk7thai^  ic. 
or  ts^e  any  money  or  profit,  or  any  promife,  covenant,  bond,  or  af-  ^/e/6.  ca.  i. 
furance^  to  have  any  money  or  reward  for  the  iame,  the  perfpn  fo  Treafurer,  re- 
bargaining  or  fdling  or  that  ihal  take  any  fuch  promife,  covenant,  ceWer,  colleaor, 
bond,  or  aiTurance*  fiiall  not  only  forfeit  his  eitate^  but  alfo  every  )^*l^*J^^     c 
peribn  (b  buying,  giving  or  aiTuiing,  be  adjudged  a  difablcd  perfon  xi.  Rcp^So?) 
to  have  or  enjoy  tl^  fame  office  or  offices,  depuutiop  or  deputations,  r  £.  6.  ca. ;  6. ' 
4cc.  and  >that  all  fuch  bargains,  fales,  promifes,  covenants,  and  af-  (Cro.  Car.  |57« 
furances,  as  be  before  fpecified,  (hall  be  voide,  except  as  in  the  laid  ^^^  J^^*  3^^* 
aa  is  excepted.  ^  ^  3-I«^ft-»54-) 

Sii;  Robfrt  FerttM,  knight,  being  coferer  of  thp  lung's  honfe  0/ thp 
king's  gift,  and  having  the  receit  of  a  great  fumme  of  money  yearely 
of  .the  King's  revenue,  did  for  a  certaine  fumnpe  of  money  bar^n 
and  (ell  the  fame  to  fir  ^.  /.  and  agreed  to  furrender  the  faid  office  to 
the  king,  to  the  entent  a  grant  might  be  made  to  fir  J*  who  fur. 
rendred  it  accordingly :  and  thereupon  ^r  4*  was  by  the  king's 
appointment  admittea  and  fwome  coferer.     And  it  was  refolved  Mich.  i3.JacoVl 
by  lir  Thomat  Egtrtott^   lord  chancellour,  the  chiefe  juftice,  and  ^^5*'* 
others  to  whom  the  king  referred  the  &me,  that  the  faid  office 
'Was  void  by  the  faid  ftatate,  and  that  fir  J,  was  difabled  to  have 
'or  to  take   the  faid  office,   and  that  no  non   obftantt  could  dif- 
yctict  with  this  a^  to  enable  the  faid  fir  J,  for  the  reafon  and 
canfe  before-mentioned,  Se6t.   180.      And  hereupon  fir  A.  was 
removed,  and  fir  MarmaJuke  Darrell  fwome  (by  the  kine^e's  com-  ^^  ?• /••  83. 
mandement)   in  his  place.     And  note,  that  all  promiies,  bonds  CoU^'icafq, 
and  afifurances  as  wel  on  the  part  of  the  bargainor  as  of  the  b^r- 
gainee,  are  void  by  the  iame  a£l.     [•]  Nulla  olid  n  magii  Romana  [•]  -^nxJ.  fb« 
re/ptthlica  intfriit,  quant  quod  magifiraius  officia  *venaUa  eranU  353-) 

\z\  Jt^^ftha  going  from  Romi^  faid  to  the  city,  ydt  fvenalis  cMr  [g\  Salufly 
taSf  moxptritvraji  emptwem  invenias. 

Therefore  by  the  law  of  Efigland  it  is  further  providod*  that  no  la.  R.  *.  ^^•p* 
officer  or  minifter  of  the  king  ihall  be  ordained  or  made  for  any  gift 
or  brocage,  favour  or  affieftion,  nor  that  any  which  purfueth  by  him 
or  any  other,  privily  or  openly,  to  be  in  any  manner  of  office,  (hall  be 
put  in  the  fame  office  or  in  any  other,  but  that  all  fuch  officers  (hall 
be  made  of  the  beft  and  mod  lawful!  men  and  fufficient:  a  law 
worthy  to  be  written  in  letters  of  gold,  but  more  worthy  to  be  put 
lA^e  execution.    For  certainly  never  (hall  juftice  be  duely  admi-  ' 

siftred,  but  when  the  officers  and  minifters  of  juftice  be  of  fuch  qua- 
lity, and  come  to  their  places  in  fuch  nunner^  as  by  .this  law  is  re^* 
quired. 

**  Ttd  coniitim  qui  efi  entendus  ptr  la  ley  iftre  annex  a  afcun  cbofe, 
§fi^  auxyfortjicmi  la  ccnditionfuit  mi/e  in  efcript**    And  this  accords  ViieScd.  419^ 
jvith  that  ancicxrt  rule,  Wqte  fartfor  a  fotcntior  £0  di/fofido  A^//  ^*5>  43o- 

G  $  Sea. 


Lib.  ^.    Cap.  5. 


Of  £ftate« 


left,  379i 


Seft.  379, 


17  ^  w^^  fc  m«n/r  i/t  it  grants 
•^^  d* offices  de  fenefchalyconftabulariey 
iedelaryy  bailiwick^  ou  auUrs  officii^ 
\^c,  Mts  ft  tiel  offiu  foil  grant  a  un 
MonUy  a  aver  ft  occupier  ter  luy  oufon 
deputify  donqueji  Voffiajoit  occupy  por 
luy  ou  pir  Jon  deputies  fuomi  il  devoit 
jpcr  U  ley  (fire  occupie^  ao  Juffiji  pur 
luy^  ou  auierment  *  U  grantor  et  fit 
ffiins  pofent  oufto  f  Ugrq^^y  conn  eft 
fvantdif^ 


T  N  this  manner  i^  is  of  grants  of 
*  the  offices  of  ftcwsjrd,  conftable, 
bedelarie,  bayliwick,  or  other  offices, 
&c*  But  if  fuch  office  bee  granted 
to  a  man,  to  have  and  to  pccupie  by 
himfelfe  or  his  deputie,  then  if  the 
oi$cc  bee  occupied  by  him  or  his  der 
putie,  as  it  ought  by  the  law  to  bee 
occupied,  this  fufficeth  for  him,  or 
otherwife  the  grantor  and  bis-heire9 
may  pqft^  fhe  grstntee,  as  is  afpre- 
faid» 


f'l.  Com.  379. 
Ant.  61.  a*) 


«<   OEHESCHAli:^    Of  tM3 1  have  fpolccn before, 


9«  £•  ^  6. 
(5.  Rep.  59  ) 


««  Confiaiularii."  Of  this  likcwife  foipcthing  hath  bcene  fppken 
before.  But  a  conftable  is  often  taken  in  the  law  for  a  warden  or  [234*^* 
)ceeper»  as  Conjtahularins  caftri  de  Do'ver  et  5.  portuumi  for  the  war- 
den of  the  caftle  of  Denver  and  the  Cinque  porcs»  &c.  So  as  in  this 
fenfe  Cpnftahularius  is  taken  for  Cafiellanus,  and  this  is  proved  by 
(•)  W.  !•  ca.  7.  the  (latute  (•)  of  ^.  l .  ca,  7.  Des  pri/es  des  Qonflabks  ou  Cafiellains 
[A]  Magna  faitsides  autfrs^  Uc.  And  Magna  Carta,  {b)  c,  10.  Nui/ut  confta^ 
Carta,  ca.  19.  bularius  ifel  ejus  balli*vu5  capiat  hlada  *t  el  alia  cat  alia  aJicujus  qui  no»^ 
$tanf  fo,  i'c2.  ft^  devilld,  ubi  cajlrum  fuumjhum  {/?,  ^f.  Stanford fo.  152.  Coufia" 
|z.  U.  8.ca.28.  bularius  Turris  Loidon,  for  Cn/fos  Turris,^!.  H.  %%ca,  28.     Conila* 

ble  of  the  Forell>  for  the  Keeper  of  the  ForeiL 

"  Jfedelarie.^*  BedcU  is  derived  of  the  Frenfb  wnord  Beadeau^ 
which  iigni£es  a  meiTeDger  of  the  court»  oJ|  under  baylife*  in  Latint. 
Bidellus. 

And  the  oath  of  a  bedell  of  a  manor  u,  that  he  ihall  duly  an(^ 
truly  execute  all  fuch  attachexnents  and  other  proccs  as  {hall  be  di* 
reeled  to  him  f^om  the  lord  or  ileward  of  his  court,  and  that  he  (hal^ 
prefent  alt  pound  breacbef,  which  iha!^  happen  within  his  o£cej>  and 
All  chattels  way  ved,  and  cArayes. 

^  Bajliwicie."    Of  this  fufficient  hath  beene  faid  before. 
#  tlXTrntfOfm^l^  L*  and  M.  and  Rolu         ^  legratiie^  not  in  hs  and  M.  nor  lU>fr# 


§0(^4 


(235.3-] 


L%.  31*  upon  Condition.  SedL  389. 

Sea.  380. 

TTE  My  ejiatet  de  terns  ou  tim-  /k  LSO,  cftates  of  lands  or  tenc* 

ments  purront  ejirefur  condition  en  ments  may  bee  made  upon  con- 

lejy  coment  que  fur  Cejiate  fait  ne  fuit  dition  in  law,  albeit  upon  the  eftatc 

afcun  mention  ou  reherfalfait  de  le  con^  made  there  was  not  any  mention  or 

dition.     Sicome  mittomus  que  un  leas  reherfall  made  of  this  condition.     As 

foit  fait  a  le  baron  et  afafeme^  a  aver  put  the  cafe  that  a  leafe  be  made  to 

//  tener  a  eux  durant  le  coverture  enter  the  hufband  and  wife^  to  have  and  to 

eux  \  en  ceji  cas  iU  ont  ejlate  pier  terme  hold  to  them  during  the  coverture  be- 

de  lour  deux  vies  fur  condition  en  ley^izi"  tweenethem;  in  this  cafe  they  have 

licet,  ft  unde  eux  devie^  ou  que  divorce  an  eftate  for  terme  of  their  two  lives 

foit  fait  enter  euXy  donque  bien  lirroit  upon  condition  in  law,  fciL  if  one  of 

a  le  leJfof*et  afes  heires  aentrer^  Sifr.  them  die,  or  that  there  be  a  divorce 

between  them^  then  it  fluiU  bee  lawfull  for  the  ieflbr  and  his  heires  to 

enter,  &c. 

HERE  Littleton  termeth  words  of  limitatiGai  to  be  conditions  in  (i-  KoU.  Abr. 
law:  for  his  firil example  is,  4'i-  Ant-axi. 

^  b«  Poft.  a4»0 

**  Durant  le  coverture  enter  #«*',*'  durante  cooperturi  inter  eos.  Tltb 
word  {durante)  is  properly  a  word  of  limitation,  as  durante  <uidui^ 
tatet  or  durante  'virginitate.  Or  durante  vita,  i^c.  And  properly  a 
condition  in  law  is^  as  hath  beene  faid»  where  the  law  createth  the 
fame  without  any  exprcfle  words.  37-  ^•^'  ^7* 

Dum  alfo  maketh  a  limitation;  as  if  a  leafe  be  made^  dumfcla  3*  ^J'pi^' 
/uerit,  or  dumfola  et  cafia  vixerit,     Dummodo  is  alfo  a  word  of  limi-  (Ant  214.  b. 
tadon  ;  as  dummcdo  Jol'veret  talem  redditum.     ^amdiu  alfo  i&a  word  4.  Rep.  3.  a.) 
of  limitation,  for  if  a  man  grant  a  rent  out  of  the  mannor  of  Z).  14.  £.  2. 
quamdiu  the  grantor  (hall  bee  dwelling  opon  the  mannor,  this  is  good,  ^'^"^  9^- 
otquamJm/eheiug.Jirit.  .        1,'°;  .^'.^  ,4*- 

Vaughaa  J2.       4.  Rcf.  33.  37.  H.  6. 17.       (9.  Rep,  95.)        (Ant  214.  b.      4.  Rep.  3.  a.) 

14.  E.  a.     Grant.  91.     (xo.  Rep.  42.    Plo.  242.  a.      Viughan  32.    4.  Rep.  33.)     37.  H.  6.  27 
(9.  Rep.  95.) 

And  fo  by  thefe  words>  donee,  quou/qae,  ufque  ad,  tamdiu,  vhicuu'   10.  AfT.  4. 

que*  6.  E.  3.  8,  9.  21. 

^  3-  E.  3.  18. 

«*  Si  Van  de  eux  devie,  t^c"    For  if  any  of  them  die  the  cover-  ,0"  h.' 5!  t^ 
ture  is  dllTolved,  and  confequently  the  flate  determined  by  theli-  Vemps  E.  x. 

jnitation.  AnnMitiei5«. 

•  II.  AlT.  p.  S. 

II.  A(r  p.  18.   26.  £.  3.  69.     7.  £.  4«  i6»     9*  E.  4.  9^$f  l6«      9.  H.  6.  39.      14.  H,  S.  13, 

**  On  que  divorce  foit  fait  enter  eux,  lie**    Here  is  a  didin^ion  to 

be  underflood  :  for  there  bee  two  kinde  of  divorces,  vise,  one,  a 

vinculo  matrifnonii,*  and  the  other  a  menfa  et  there.     Divortium  di-  ^^-j.  E.  •.  27, 

citur  a  divertendot  or  divortendot  quia  vir  divertitur  ah  uxore,     Di-  39.  E.  3.  32,  3^. 

vorces  a  vinculo  matrimonii  are  chefe:  Caufd  fracontraSius^caufd.  >i- H.  4. 14.  ;(,.' 

metust  caufd  impotentiarfeufrigiditatis,  caujd  ffpiitatis,  caufd  Unfati^  Brazen  to.  2tji;. 

guinitatis,  {tff.     And  1  reade  in  an  ancient  record,  (oram  rege  Ter*  ^Z  {^^^^  ' 

baftards.  Br.  44.  39.  £.  x«  ba(lar4  21.  22.  £.  4.  tit.  Coofultac  5.         6.  £.  ^.  140 

25.  £.3.  39. 

vr  4  mina 


Lib.  3.    Cap.  5.         Of  Eibtcs 


341.36c.  tS  J.) 

f «]  VO.  ScA. 

1%^  sy  Iff. 

7  Rcf.4», 
Cf«*  Car.  463. 


r.l  Tr.  1.  J=c. 

»r'il'u{-jni' '.  Jr. 
fCc/AC  I.  Cto. 
«lf.    ^cr.  .Mo. 
^7*  Vid.  S:d« 

434-) 


/*4>rf.  3c.  £.  I.  ITxiZftt  isV  CeW«T^iW*s  cale,  tikit  1m  wms dU 
Yorccd  from  his  ^ifn^  lor  tiuc  he  did  caraaUr  kocwy  her  dinglMrr  be-i 
fore  he  married  the  oiodicr  ;  all  whkli  are  caiJes  of  divorce  pie- 
cedirg  tbe  marriage. 

J  wumfa  ft  fhar9,  as  cat/a  ^a^ierti^  wkkh  diiwlTetk  not  die  m^* 
riage  a  viacaU  mcirimve::^  for  it  is  i^ubfcqaent  to  tbe  mania^.  And 
thn  dirorce  that  LztiUl9^  here  fpeakcth  of  is  intended  of  fnch  di« 
Torces  [*]  as  difiblve  the  marriage  m  %iacala  atsiriamtu,  and  aiaketli 
the  tflbe  baibrd,  becanfe  they  were  notjajf^  mmpti^.  And  there- 
lore  in  LittUton*%  caif  tKoagn  the  holbaiid  and  wife  be  dirorord 
€aa/a  ^udtaii,  jet  the  freehold  continocth,  becanfe  the  tufejtui^ 
condnuetiu  And  it  is  farther  to  be  nnderflood*  that  many  divorces 
that  were  of  force  by  the  canon  law  when  LinUtam  wvoie,  are  not 
at  this  day  in  force ;  for  by  the  ftatnte  of  32.  H,  8.  r«.  3S.  it  is  de^ 
dared  that  all  persons  be  lawfoll  (that  is,  may  lawfully  marry)  th^t 
be  not  prohibited  by  God's  law  to  marry,  that  is  to  by,  that  be  not 
prohibited  by  the  Lcvtticall  degrees. 

A  map  married  the  daaghter  of  the  (Aer  of  his  firft  wife*  and  wis 
drawne  in  ooeftion  in  the  eccleiialticall  ooort  for  this  marriage,  al- 
leging the  ume  to  be  againft  the  canons ;  and  it  was  rcfotved  [a]  by 
the  cCNirt  of  common- pleas,  upon  confideradon  l^ad  of  the  faid  (bi« 
tote,  that  the  marriage  could  not  be  impeached,  for  that  the  iaixKe 
was  declared  by  the  ii<id  ad  of  parliament  to  be  good,  inafmuch  as  i^ 
lyas  not  prohibit^  by  the  Levitical  degrees,  it^  JeJmiUhms,  (\) 


8cft.  381 


XJ*  7quf  ils  ortt  f/taUpur  terme  de  leur 
•^  dtux  v'tts^  probatur  fie  :  Chcfcun 
heme  que  ad  eJltAe  de  franktentment  en 
afiun  terns  cu  tifienuntSy  ou  iladfjiate 
gn  fecy  ou  en  fie  t^lU^  cu  pur  terme  de 
fa  vie  demefne^  ou  pur  terme  d*auter 
77V,  et  per  tiel  Uafe  ih  Ont  franktene^ 
Plenty  met  ils  ffont  per  eeft  grant  fee^ 
ve  fee  taHe^  ne  pur  terme  iF outer  wV, 
ergo,  ///  ont  ejiate  pur  termt  ^  lour 
viesy  met  ceo  e/i  fur  condition  en  ley  en 
le  forme  avantdit  \  et  en  cejl  cas  s'ils 
fieront  wajl^  le  feoffor  aver  a  enveri  eux 
brief e  de  wajl  fuppofant  per  fon  brief e^ 
guod  tene(  ad  terminun^  vitae,  &c. 
1^  mes  en  fon  cout^t  il  declare  coipfnt  t\ 
fn  qucf  mafifr  le  leas  fmt  fait* 


AN  D  tbat  they  have  an  eftate  for 
'^  term  of  their  two  lives  is  proved 
thus  :  Every  man  that  hath  an  eftate 
of  freehold  in  any  lands  or  tenements, 
either  he  hath  an  eftate  in  fee,  or  in 
fee  taile,  or  for  terme  of  his  own  life, 
or  for  terme  of  another  man's  life,  and 
by  fuch  a  leafe  they  have  a  freehold, 
but  they  have  not  by  this  grant  fee, 
nor  fipe  taile,  nor  for  terme  of  another's 
life,  ergOy  they  have  an  eibtte  for  terme 
of  their  pwnc  lives,  but  this  is  upon 
condition  in  lawe  in  forme  aferelsud  ;  , 

and  in  this  cafe  if  they  fbal  do  waft,  [,235^  ttt, 
the  feoffor  fiiall  have  a  writ  of  wafte 
{igainft  th^m,  fuppofing  by  his  writ, 
quqd  tenet  ad  terminum  vita^,  i^Cm  but 
in  this  counf  he  iliall  declare  how  an4 
in  what  maner  the  leafe  was  made. 


»  ntfr-ft'  y  ap4  M,  ud  f.0^  ^i)  [S«  Note  w-}^ 


iir^o?4ru9 


Lib.  3. 


upon  Condition. 


Seft.  382,  383% 


M   nRO E  ATUK  ficP    Byr  this  argument  logically drawne  tf  PI. Cai*. 561. V. 
*-     di<vifionty  it  appeareth»  how  nccelTary  it  is  that  our  ftudent  Y^^^^  34S* 
Pioald  (as  Littleton  did)  come  from  one  of  the  univerfides  to  the  *""*♦ 
lludie  of  the  common  J  aw,  where  he  may  learne  the  liberall  arts*  and 
efpecially  logtck,  for  that  teacheth  a  man  not  onely  by  jail  argu« 
meat  to  conclude  the  matter  in  queftion,  but  to  difcerne  becweene 
^rath  and  falfehood^  and  tc  uTe  a  good  method  in  his  ftudie,  and 
vrobabiy  to  fpeake  to  any  iegall  queilion,  and  is  defined  thus»  Jia^ 
Udica  tftfciintia  pfbakilittr  de  quo*uu  tbematt  difirndh  whereby  it 
^ppeareth  how  xieceflary  it  is  for  our  ftudent. 

•*  Suppofant  per  fin  hriefe^  qudd  tenet  ad  terminum  vil«|  WV/*  37»H,6.af, 
7h!$  ^pid  the  reft  of  this  legion  is  evident  and  pl^uaet 

Spa.  382, 


JpNmiJhie  k  manmr  eft^  fiun  ahhe 
^^  fait  un  leafe  a  un  homey  a  avir  it 
fipur  a  Ivy  durant  U  tempt  qui  li  lejfor 
eft  abbi;  in  ci/i  cafi  k  kipi  ad  ejiati 
furttrme  de  fa  vu  demejne :  miS  ceo 
iftfur  condittcn  in  ley^  /cilicet,  que  ft 
fabbi  r(fig?iay  ^'^fiit  depofe^  qui  biin 
firroit  a  fin  fiucflfor  d^^ntrvr^  ^c^ 


TN  the  fame  maner  it  is,  if  an  abbot 
make  a  leafe  to  a  man  for  yearc% 
to  have  and  to  hold  to  him  during  the 
time  that  the  leflbr  is  abbot ;  in  this 
cafe  the  leilee  hath  an  efiate  for  term 
of  his  own  life:  but  this  is  upon  con<r 
dition  in  \vffy  fcilicety  That  if  the  ab- 
bot reiigne,  or  b6  depofed,  that  then 
it  ihall  be  lawfnll  for  his  fucceflbr  (9 
enter,  &c. 


^   Ql  un  Ahbi^^  So  it  is  qf  a  bifhop,  archdeacon,  and  other  eccle-  Vi4.  Braa.  lib* 

^  iiafticall  or  temporall  body  politique  or  corporate^  or  of  any  5-  4^4* 

fifficef  or  graduate,  or  the  like.  I***®*  H**) 

<*  Refgni  w/oit  detofe^^*    An^  fp  it  is  of  a  tirax^ation  and  9ef« 


Sc<3:,  383, 


/  TE  M  borne  pott  veier  en  ie  Livro 
d^Ajfifiy  viz.  anno  38.  E,  3.  :j:  p.  5. 
un  plea  d*JfK  en  cej^fornu  que  enfuift: 
fcKicet,  Vh  afftfi  4k  Novel  DiiTeifiq 
cutirfnts  fuit  port  Virs  A.  qui  plid(i 
4tl  affifi^  it  trove  fuit  per  Virdi£t^qui 
fauncijlor  U  plantif^  devifa  fes  tou* 
mints  a  vendn  ptr  U  definaantj  que 
fiatfon  executor^  et  defain  diftribntion 
des  deniers  pur  fin  abne :  it  fuit  trove^ 
W  ^intet^nt  apres  la  mort  U  tefia- 

.   torj 


A  L  S  O  a  man  may  ^  in  d)^ 
-^^  Book  cf  Affifes  an.  38.  E.  3, 
p.  3.  a  plea  of  Affife  in  diis  form  foT? 
lowixigjfcilicety  An  affile  of  Novel  Dif: 
filfin  was  fometiipe  brqught  aeainft  A 
who  pleaded  to  the  ai^fe,  si^  it  v^z^ 
found  by  verdi£|t}  ths^t  die  anceftouf 
of  the  plaintife  devii^d  his  Unds  to  beo 
fold  by  the  defendant,  who  was  hi$ 
executor,  and  to  make  diftribution  of 
the  money  for  his  fQul^ :  ^d  it  wa^ 

fipund^ 


I/.  ^.oqtin.I, andMinarKiili 


Lib.  5.     Cap.  5.            Of  Eftates  Sefl.  38^,. 

tor^  un  home  hy  tendlfl  certaine  fummt  found,  that  prefently  after  the  death 

de  denier i  pur  Us  tenements^  mes  mn  of  the  teftator,  one  tendred  to  him  a 

pas  al  valufy  et  que  le  executor  puis  ccrtaine  fum  of  mony  for  the  lands^ 

avoit  tenus  Us  tencmcnU  en  fa  main  de^  but  not  to  the  value,  and  that  the  ex- 

mefne  per  deux  ansy  al  entent  de  les  ven^'  ecu  tor  afterwards  held' the  lands  in 

der  pluis  chier  a  ofcun  auter ;  //  trove  his  own  hands  two  yeares^  to  the  en- 

fuit  que  il  avoit  tout  temps  pri/l  les  prtf*  tent  to  fell  the  fame  dearer  to  fomc 

fits  de  les  tenements  a  fin  ufi  demefne^fans  other  ;  and  it  was  found  that  he  had 

rien  faire  pur  Valme  le   mort^  i^e.  all  the  time  taken  the  profits  of  the 

Moubray  ^'  jujlice  difoity  Vexecutor  en  lands  to  his  owne  ufe  without  doing 

iiel  cafe  ejl  tenus  per  la  ley  a  faire  U  any  thing  for  the  foulc  of  the  de- 

vender  a  tluis  tofl  que  il  purroit  apres  ceafcd,  &c.     Moubray  yoSac^  faid)  the 

la  mort  Jon  tejtator^  et  trove  ejl  que  il  executor  in  this  cafe  is  bound  by  the 

refufede  faire  vendre^  fcf  ijjint  de  avoit  law  to  make  the  fale  as  foone  as  he 

un  default  enluyj  et  ij/int  per  force  del  may  after  the  death  of  his  teftator, 

devife  il  fuifl  tenus  d^aver  mis  touts  le  ana  it  is  found  that  hee  refufed  to 

profits  t  avenants  di  les  tenements  al  make  lale,  and  fo  there  was  a  default 

ufe  le  morty  et  trove  e/i  que  il  ad  prife  in  him,  and  fo  by  force  of  the  devife 

iifon  ufe  demefney  et  ijfmt  auter  default  he  was  bound  to  put  all  the  profits 

en  luy.     Per  que  fuit  adjudge^  que  le  comming  of  the  lands  to  the  ufe  of 

flaintife  recovera.  %     Et  iffmt  appiert  the  dead,  and  it  is  found  that  he  tooke 

per  U  dit  judgement,  que  per  force  del  them  to  his  owne  ufe,  and  fo  another 

dit  devifiy  l^executor  n'avoit  ejlate  ne  default  in  him.     Wherefore  it  was 

poyer  en  les  tenementSyforfque  fur  condi-  adjudged,  that  the  PI',  fhould  reco- 

tion  en  ley.  ver.     And  fo  it  appeareth  by  the  £ud 
judgement,  that  by  force  of  the  faid  devife  the  executour  had  no  eilate  nor 

power  in  the  lands,  but  upon  condition  in  law» 


€€ 


T  IVRE  d^JJpfes^*  is  a  booke  of  the  Reports  of  Cafes  in  the 
•^-^  raigne  of  king  Edivard  the  Third,  and  it  is  called  the  Booke 
•f  JJiJes,  becaufc  the  greatcft  part  of  the  cafes  therein  are  upon 
writs  of  ajjfes  brought  as  hath  been  faid,  and  which  hath  beene  cited 
before. 

«'  Devifa  les  tenements  a  vendre  per  fen  executor,**     This  mufl 

be  intended  to  be  of  lands  devifable  by  cuftome,  for  lands  by  the    r2;2  6.  a.l 

common  law  were  not  devifable  (as  hath  been  faid)  :  for  in  this  fee-    ""    -^ 

tion  is  implyed  a  divcrfity,  'uix.  when  a  man  devifeth  that  his  exe- 

(Litch.  9.  Ant.    ^jjjQy  Qjjjj  fpj]  ^^  land,  there  the  lands  dcfccnd  in  the  meane  time  to 

113.  a.  181.)       ^^^  litirt,  and  untill  the  fale  bee  made,  the  heire  may  enter  and  take 

the  profits.  But  when  the  land  is  devifed  to  his  executor  to  be  fold^ 
there  the  devife  taketh  away  the  dcfcent,  and  veftcth  the  ftate  of  the 
land  in  the  executor,  and  he  may  enter  and  take  the  profits,  and 
make  fale  according  to  the  devife.  And  here  it  appeareth  by  our 
author,  that  when  a  man  devifeth  his  tenements  to  be  fold  by  hit 
executors,  it  is  all  one  as  if  he  had  devifed  his  tenements  to  his  exe- 
cutors to  be  fold :  and  the  reafon  is,  becaufe  he  devifeth  the  tene-. 
ments  whereby  hec  breakes  the  defcent,  (i) 

««  Moivhray^* 

*jufljre  difoit,  not  in  T-.  r.nd  M.  nor  Roh.       Roh.  ^  ^ 

t  it'-0nants-^peveHantes^  L.  ami  M.  and         %  (^c  addf4  in  I-»  a»d  M.  and  Rob, 

(1)  [See  Note  i^o.J 


I 


Lib.  3. 


upon  Cofidkk>it. 


Scft.  384- 


''  Mowhray.**  John  Mowhray  was  a  reverend  judge  of  the  court 
of  commoQ  pteai>  and  defcended  of  a  noble  family. 

**  Vexicufor  en  tktcafi  ift  tenus  per  la  ley  a  f aire  le  ^fender  a  plms 
fofi  que  il  purroit  apres  la  mort/on  teftatoTy  l^c.'*  And  the  reaibn 
hereof  is»  for  that  the  me^ne  profit;s  taken  before  the  fale>  (hall  not 
bee  afTeCs,  fo  as  he  may  be  compellable  to  pay  debts  with  the  (ame,  (4.  Rep.  Si.  bO 
an(l  therefore  the  law  will  inforce  him  to  fell  the  lands  as  foone  as  he 
can,  for  othefwife  hee  (hall  take  advantage  of  his  owne  laches :  bnt 
if  a  man  devife  that  his  executor  {hall  fell  his  land,  there  he  may  fell 
it  at  any  time»  for  that  he  hath  but  a  bare  power,  and  no  profit.  And 
by  this  cafe  it  appeareth  what  conftru6lion  the  law  maketh  for  the 
(peedy  payment  of  debts.     And  here  is  to  be  obferved,  that  many 


h5, 1)  n  woFds  in  a  will  doe  make  a  condition  in  law,  that  make  no  condition 
'"^  in  a  deed :  As  here  to  devife  lands  to  an  executor  ad  ^vendenduntt  fo 
if  lands  be  devifed  to  one  ad  Jol'veiuium  20 1,  to  7.^.  or  paying 
twentie  pounds  to  7.  N,  this  amounts  to  a  condition.  And  Crick- 
mer*s  cafe  was  this,  A  man  feifed  of  certainc  lands  holden  io  focage 
had  ifliie  two  daughters  jf»  and  B,  and  deviled  all  his  lands  to  ji.  and 
her  heires,  to  pay  unto  B,  a  certaine  famme  of  money  at  a  certaine 
day  and  place ;  the  money  was  not  paid,  and  it  was  adjudged.  That 
thefe  wordsj  **  to  pay,''  &c.  did  amount  in  a  will  to  a  conclition ;  and 
the  reafon  waS|  for  that  the  land  was  devifed  to  J,  for  that  purpofe, 
otherwife  B,  to  whom  the  money  was  appointed  to  be  paid,  fhould  be 
remedileife,  ef  inter  eft  reipublica  fuprema  hominum  teftamenta  rata  ba^ 
^tri :  and  the  lefiee  of  B.  upon  an  aciuall  ejedtment  recovered  the 
inoitie  of  the  land  againil  A. 

•'  Et  ijpnt  appiert  per  U  judgement ,  fcfr.''  This  conclufion  upo« 
|L  judgment  is  of  great  authoritie  in  law,  quiajudicium  pro  *veritate  ac'- 
4i^ttury  andy  as  )t  hath  beeqe  {2iid,  Judicium  is  quafi  juris  diclum. 


(3.  Cra.  29. 21. 

a.) 

Mich.  31.  tc  ^'U 
£1.  intkeKing*s 
Bench.  Crick- 
mer^scafe  ad- 
judge. Dy, 

6.  E.  6.  fo,  74. 

7.  E.  6.  70. 
(i.  Leo.  174. 
]0.  Rep.  41. 
Cro.  Car.  1^5.) 


Sed.  384. 


+  rr  mults  outers  (hofes  et  cafis y 
"^  font  d^ejiatesfur  condition  en  la 
hy^  et  en  tiels  cafes  il  ne  befoigne  drover 
tnenjlre  afcunfait^  rebearfant  la  condi^ 
4ion^  fur  ceo  que  la  ley  en  luy  nujme 
purport  le  condition^  £5V. 

Ex  paucis  didis  intendere  plu- 

rinna  poffis. 
Plus  ferra  dit  de  conditions  en  le 
\  prochein  chapter^  en  le  chapter  de 
KeLa/eSy  et  en  le  chapter  d^  Dijconiir 
nuance* 

^  Et  mulfs  outers  cbofes  et  cafes  y  font 
deflates  fur 'condition  en  la  iey^  not  in  L.  afld 
M.norRoh« 


AND  many  other  things  there  are 
of  edates  upon  conrdition  in  law, 
and  in  fuch  cafes  hee  needed  not  to 
have  (hewed  any  deed,  rehearfing  tlic 
condition,  for   that  the  law  it  felic 
purporteth  the  condition,  &c. 
£x  paucis  d}£fis  intendere  plu^ 
rima  poffis. 
More  fliall  be  faid  of  conditions  in 
the  next  chapter,  in  the  chapter  of 
Releafes,  and  in  the  chapter  of  Dil- 
continuance, 

J  prochein  chnfter^^chafitre  de  difcentz 
que  lullait  entres^  L.  and  M.  anci  Koii. 


HEREBY 


L^,  3,     Cap.  5-  Of  Eilatcs  Scft. 


^t,4'9('  UEREBY  itappeareth, 

^>^^  !^        -'^  iaad»  LtttUi*m  uamcuk  coacinami  in  fctw)  Bar  be  pleaded  witb- 

^  «^>  :«'^        OTCdctti:  aad  me  reaiba  cf  oar  amhar  is  obib^rable,  bccadb  die 

Um  13  iUriie  parpcrtetii  the  coediiioB,  wbereof  fooKvhat  hatk  bta 

Uid  bcfiirc,  aad  iiier£ore  locke  backe  to  tbe  cpadidocs  in  bw«  or 

.  ^     words  ofBmaudcm,  and  mckdl  tkat  m  ttncgtr  may  take  adTantaM 

CA'i  ««4*M    ^j^  fifffftiffT^.^  as  haOi  bccne  iaid. 

WU^  %€&*  tscm       Li^sia^m  kirtag  fpokea  at  large  of  oondicioos  in  deed  and  in  hm» 

fomcwhu  itetocih  neccfiary  to  bee  iaid  of  defeasances,  wberebf  tb« 
ijtc  or  right  of  ficchold  and  inhfritanre  m»j  be  drfcatrd  and 
^oydcd* 


9rt^,%.s  U.  ^  De/eafima***  Drfeifimtuh  b  fetched  fitn the  Frcndi  word  /r- 
f^f  ^V  M.  f.  %*  fmrtt  i»  e*  to  defeat  or  gndoe,  imftdmm  nddare  fm9dfadmm  ejt.  There 
^  ^9^  is  a  £irerfitie  between  inheritances  execnted,  and  inheritances  exe- 

1l^  \.  V7!'  cntorie ;  as  lands  execnted  by  liTery,  &c  cannot  by  indmtnre  of  de* 
4yA(f  lu  fcafuce  be  defeated  afterwards.  And  fo  if  a  diiTeiiee  leleaie  a  dif- 
2^  H,  6.  4|«  feifbr,  it  cannot  bee  defeated  by  indentures  of  defcafance  made  af- 
S»  H.  6,  s).  terwards ;  bat  at  the  time  of  the  releafe  or  fcoiFmen^  &c.  die  fame 
^  t.  %^Amm*  ^^y  y^  defeated  by  indentures  of  defeaiance,  for  it  is  a  maxime  in 
Xnnn*'ty  aaI  ^^'  ^^  iiuomtiminti fiumt  im  ejft  'vUeaimr.  (l) 
y,,  A(ff.  s.     30.  AflT.  p.  11.     31.  AS,  31.       (Ant.  207.  a.     i.  RoU.  Abr.  $90.) 

tr.  Air.  ;A,  7.  But  rents,  annnities,  cooditioDs,  warrandes,  and  fuch  like,  that  be    r237*  2lA 

I  ^il  ^  *'^   i  inbcriiances  execotorie,  may  be  defeated  by  defeaiances  made,  either    ^       *        ' 

ftlo^oTLfcl  at  that  time,  or  any  tiipe  after :  and  fo  the  law  is  of  Ibtutes,  rccogv 

ki  C'/fli.  f  ^1,  nizaaccs,  obligations,  and  other  things  executorie* 

_-  H   t.  I  < 

J  9,  K ,  r  6'»T.e  J  o.  "  -^-^  paucis  diQis  itfienJerg  plwrima  poffis.^ 

^kl!  i!*i07?^''         ^^f^*  a*  «^  fi''^  w«''c  invented  for  die  hclpc  of  m^njoric,  and  i( 

Aandeth  well  with  the  j^ravitie  of  our  lawyer  to  cite  them.  By  this 
verie  of  our  author,  inferences  and  conduiioDs  in  like  cafes  are  wv* 
ran  table. 

Lailly,  fomewhat  were  neceffarie  to  be  fpoken  concerning  danfes 
(6.  Rep.  31.  ^  of  provifoes,  containins;  power  of  revocation,  which  iince  Littlettm 
3.  Rfp.  Twjne'»  ^^q^^  2Lrt  crept  into  voluntarie  conveyances,  which  paflfe  bv  raifing 
t^Ti?.  H.  «.  of  ufcs,  being  executed  by  the  (•)  ftatutc  of  27.  H.  8.  and  are  be- 
c^;>.  10.  '  come  verie  frequent,  and  the  inheritance  of  many  depend  there* 
(Cro.i;ar.47i.  upon.  As  if  a  man  feifed  of  lands  in  fee,  and  having  ifTue  divert 
l/ob.  -548.  fonnes,  by  deed  indented,  covenanteth  ili  coniideration  of  fatherly 

^*  Rc^'  Wx  ^ovCf  and  for  the  advancement  of  the  blood,  or  upon  any  other  good 
Its*)^'  con  fide  ration,  to  (land  feifed  of  three  acres  of  land  to  the  ttfe  of  hti|i- 

felfe  for  life,  and  after  to  the  ufc  of  Thom^f  his  eldeft  fon  in  taile ;  and 
:br  default  of  fuch  iiTue,  to  the  ufe  of  his  fecond  fon  in  taile,  with 
divers  like  remainders  over ;  M^th  a  provifo  that  it  (hall  be  lawfull 
for  the  covenantor  at  any  dme  during  his  )ife  to  revoke  any  of  thp 
faid  ufes,  &c.  this  provifo  being  coupled  with  an  ufe,  is  allowed  to  be 
good,  and  not  repugnant  to  the  former  ftates.  But  in  cafe  of  f 
icofFment,  or  other  conveyance,  whereby  the  feoffee  or  grantee,  &c. 
is  in  by  the  common  law»  fach  a  i>rovifo  were  merd^  i^ep^gnan^ 

{})  [Sec  Note  ?5if] 
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And  firily  in  the  cafe  aforefaid*  if  the  covenantor,  who  had  an  ef. 
tate  for  life,  doe  revoke  the  ufes  according  to  his  power^  he  is  feifed 
againe  in  fee  fianple  wichoat  entrie  or  claime. 

Secondly,  he  may  revoke  part  at  one  time,  and  part  at  another* 

Thirdly,  If  he  make  a  feoflPment  in  fee,  or  levie  a  fine,  &c.  of  any  I-ib»  i.  foL  1739 
'part,  this  doth  extin^uiih  his  power  but  for  that  part ;  whereas  in  that  '74'  ..p****'* 
cafe  the  whole  condition  is  extind.    Bat  if  it  be  made  of  the  whole,  ^^^*  a\u»\;^*,' 
all  the  power  is  extingailhed ;  fo  as  to  tome  parpofes  at  is  of  the  na-  cafe,  lib*  lo. 
ture  of  a  condition,  and  to  other  purpofes  in  nature  of  a  limita-  fol.i43.Scrope''t 
aon.  **^«t  *»l>*  7-  fo*« 

Fourthly,  If  hee  that  hath  foch  power  of  revocation  hath  no  pre-  ^  pjlnag 
ient  intered  in  the  land,  nor  by  the  ceafor  of  the  ftate  ihall  have  no-  Englefield'scaft. 
thin^  then  his  £soffment  or  fine,  &c,  of  the  land  is  no  extinguifhmenc  (a.  Roll.  Abr. 
of  his  power,  becaufe  it  is  meere  collaterall  to  the  land.  963.  i.  RolU 

Fiftly,  By  the  fame  conveyance  that  the  old  ufes  be  revoked,  ^''  33**) 
may  new  be  created  or  limited,  where  the  former  ceafe  ifyb/a£fo  by 
the  revocation,  without  either  entrie  or  claime. 

Sixtly,  That  thefe  revocations  are  favourably  interpreted,  becaafe 
many  men's  inheritances  depend  oa  the  fame*  ( i )  .  And  hcure  I  may 
apply  the  abovefaid  verfe : 

Ex  faucis  iiSiis  inUndert  flurima  fojfiu 
(i)  [See  Note  151.] 
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Chap*  6.     Difcents  que  tollcnt  Entries.     Sc6b.  385. 

ryi  SCENTS  que   ullent  ifOries  T)  I  SCENTS  which  toU  entriei 

/iff/  en  deux  maners^  ceft  nfcavoiry  are   in  two  manners,    to  wit, 

m  dtfcent  efi  en  fee^  ou  en  fee  taile.  where  the  di(cent  is  in  fi?e,  or  in  fee 

tyifcents  en  fee  que  tollent  entries  ^fcnt^t  taile,     Djii^ents  in  fee  which  toll  en- 

Jicome  hams  feijte  de  ccrtahes  ie  res  gu  tries  arc,  as  if  a  mm  fcifed of  certaine 

tenements  eft  fer  un  outer  dijjlifie^  IS  lands  or  tenements  is  by  another  di(^ 

k  dijfeifor  ad  tjjue  et  morufi  de  tiel  eJlaU  ieiied,  and  the  difleifor  huih  iffiic,  and 

fiijie^  ore  lis  tenements  difcendontal  ijfue  dicth  of  fuch  cfl.t;-  icifed,  now  the 

del  diJUfer  per  courfe  de  la  /v,  come  LmHs  difccnJ  to  the  iffue  of  tlie  dif- 

brire  a  luy,     Et  pur  ceo  que  la  ley  feiior  by  courfe  of  law,  as  heire  unto 

mitte  les  terres  ou  tenements  fur  tiffue  him.     And  becaufe  the  law  caft  the 

per  force  del  difcent^  ifjint  que  Vljjue  lands  or  tenements  upon  the  iflue  by 

vlcnt  a  Us  tenements  per  courfe  de  lej^  force  of  the  difcent,  fo  as  the  iffue 

it  nemy  per  fon  fait  demeftf^  Tentrie  le  commeth  to  the  lands  by  courfe  of 

d'ljfetfee  ejl  toUe^ fsf  //  e/l  mis  dejuer  un  law,  and  not  by  his  owne  acl,  the  en- 

^r/Vid'cntrefurdifieifin^ift;^r//^/&^/r<  trie  of  the  diiicifee   is  taken   away, 

U  Jijfeifiry  de  xectruerer  la  terre  \.  and  he  is  put  to  fue  a  writ  of  entrie 

fur  (hffiifin  againft  the  heire  of  the 
diileifbr,  to  recover  the  land. 

Mirror, caf.  i.  «  T^v  J^QE NTS,^*  This  word  commeth  of  the  Latlne  word 
fe^.  5.  Braclonj  XV  ^jfcendere,  id  efi,  ex  locofuperiort  in  inferiorem  mon/ert ;  and  in 
and  414.  ^^  '  legal!  underftanding  it  is  taken  when  land,  &c.  after  the  death  of  the 
Britton  fol.  1 1 5.  anceilor  is  caft  by  courfe  of  law  upon  the  heire,  which  the  law  calleth 
a  15*  a  difcent.     And  this  is  the  noblell  and  worthiefl  meanes  whereby 

▼ide  Scft.  5.      lands  arc  derived  from  one  to  another,  becaufe  it  is  wrought  and 

ii  b/Ant.  163!)  veiled  by  the  aa  of  law,  and  right  of  blood,  unto  the  worihieft  and  fa'^y,  b^l 
"      *  next  of  the  blood  and  kindred  of  the  anceftor,  and  therefore  it  hath  *•    "^^  *       »* 

not  in  the  common  law  altogether  the  fame  iignification  that  it  hath  in 
the  civill  law  ;  for  the  civilians  call  him,  haredem,  qui  ex  teftaments 
fuecedU  in  umi'uerfumjus  teftatoris.  Bui  by  the  common  law  he  is 
only  heire  which  iucceedeth  by  right  of  blood.  And  this  agreeth 
well  with  the  etymologie  of  the  wond  (heire)  to  whom  the  lands  dif- 

(Ant*  7.  b.)  ccnd,  for  B^eret  dicitur  ah  harendot  quia  qui  b^erts  efi  bdertt,  hoc  eft^ 
froximus  eftfanguine  illi  cujus  efi  bitres.  So  as  hee  that  is  bitrestfaa^ 
^uinis  efi  bares,  ^  berus  bereditatis. 

**  Difcent*  que  tollent  entries  font  en  deux  manners.**  Here  M  aa 
exadt  and  perfed  divifion  made  by  our  author,  and  yet  withall  plaine 
and  perfpicQOus* 

Now,  as  a  difcent  is  the  worthieft  meanes  to  come  to  lands,  &c. 

ib  hath  the  heire  more  privileges  than  any  other  that  by  other  order 

or  meanes  come  to  the  lands,  &c.  as  fliall  appeare  hereafter, 

♦  Bricron  lib.       .  AV/7,  In  ancient  time  •  if  the  dffieifor  had  beene  in  long  pofTeffion^ 

4.  fol.  162.  6c      the  diiicifee  could  not  have  entred  upon  him.     [<i]  Ltkewife  the  dif« 
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feifee  could  not  have  entred  apon  the  feofFee  of  the  diffeifor,  iT  he  had 

contianed  a  yeare  and  a  day  in  quiet  pofTeflion.     But  the  law  is 

'Changed  in  both  chefe  cafes,  only  the  dying  felfed  being  an  a6l  in 

law»  doth  hold  at  this  day,  and  this  feemeth  to  be  verie  ancient,  for 

this  was  the  law  before  the  ConquelL     [^]  Perro  auttm  quam  mart'  [^]  Lamb,  ex- 

tu$Jm9  liUit  comtro^trjta /idem  incolutrit^  tarn  conjux  et  prolufim  con^  plicst.  fol.  129* 

irovtrfia  poffidenf^fi  qua  in  ilium  lisfuerit  illata  invtntiin,  earn  btert-  7^- 

des  adfi  (ptrinde  atqut  is  wvus)  accifiunto^ 

And  one  of  the  reafons  of  this  ancient  law  may  be,  that  the  heire 
cannot  fuddenly  by  entendment  of  law  know  the  true  Hate  of  his  title. 
iVnd  for  that  many  advantages  follow  the  poiTeflion  and  tenant,  the 
law  taketh  away  the  entrie  of  bim  that  would  not  enter  upon  the  an- 
<ei!or,  who  b  prefumed  to  know  his  title,  and  driveth  him  to  his  ac« 
aion  againft  the  heire  that  may  be  ignorant  thereof. 

^  Et  moruft  di  titl  iftate/eiju**    To  a  difcent  that  taketh  away  n.  h.  7*  Tt; 
an  entrie,  a  dying  feifed  is  neceiTarie,  as  here  it  appeareth  ;  but  a  40.  £•  3. 24. 
caan  to  other  purpofes  may  have  lands  by  difcent^  though  his  ancef- 
.tor  died  not  feifed,  as  hath  beene  (aid  before. 

•*  Dts  ttrres  cu  wuments,'*^    That  is,  of  fuch  tenements  as  be  3-^.  e.  3.  gard. 
corporeall,  and  doe  lye  in  liverie,  and  not  of  inheritances  which  lye  i6x.   6.  H.  4. 4. 
in  grant,  as  advowfons,  rents,  commons  in  grofTc,  and  fuch  like,  39  ^-  3-  S^- 
wlikb  bee  inheritances  incorporeal!,  and  yet  are  included  within  this  i^'j/'n"  '** 
word  (tenements).  For  difcents  of  them  doe  not  put  him  that  right  -'  h,a!i^K^ 
hath  to  an  adion;  and  the  reafonof  this  diverilcie  is,  for  that  houfes  2.  Afll  p.  o. 
£ervc  for  the  habitation  of  men,  and  lands  to  be  manured  for  their  ti»  £•  3*  ^' 
fuftenance,  and  therefore  the  heire  after  a  difcent  ihall  not  be  mo- 
leAed  or  diHurbed  in  them  by  entrie. 

•'  Eft  pur  utt  auter  dijfeifit,^^    The  like  law  is  of  an  abatement  or 

introfion,  and  of  their  feoffees,  or  donees,  &c. 

r    0      1       Upon  (^  words  of  Littleton  a  diverfitie  may  be  coIIe<^ed,  that  if  (8.  Rep.  loc.) 

l^3^«^J    »  recoverie  be  had  by  A.  againfl  jB.  and  before  execution  B,  die  (^-Co.  51.  b.) 

feifed,  this  difcent  (hall  not  take  away  the  entrie  of  the  recoveror.  ^^^{^  X^\  ?i 

Bot  if  after  execution  B*  haddiffeifed  the  recoveror  and  died  feifed,  45.  e!  v^quare" 

this  difcent  fhall  take  away  the  entrie  of  the  recoveror  within  the  Imp.  139. 27.  b. 

exprefle  words  of  Littleton :  and  fo  it  is  in  cafe  of  a  fine.  3-  ^^* 

9.  H«  6. 49- 
^i.  H.6.  17.         3.  £.4.6.  12.  £.4.  19.  3.  H.  7.  3. '       6.  E.4.M.  7.  H.  7. 15. 

5.  H.  7.  31.       10.  H.  7.  5.  b. 

(«)  A  recoverie  is  had  againft  tenant  for  life,  where  the  remain-  {«)  f  H.  7.  a* 
ider  is  over  in  fee,  tenant  for  life  dieth,  he  in  remainder  entreth  be- 
•      fore  execution,  and  dieth  feifed,  the  entrie  of  the  recoveror  is  law- 
ihUy  becanfe  he  is  privie  in  eftate ;  otheiwife  it  is  if  the  difcent  had 
l>eene  after  execntion. 

A.  recoverethan  advowfon  againfl  S.  in  a  writ  of  right,  and  hath  45.  £•  3.  quam 
judgement  fxnall ;  the  incumbent  dieth;  B,  hy  ufurpation  prefents  ^'^P-  ^S9- 
to  mt  church,  and  his  darke  is  admitted  and  inftituted ;  B.  dieih ; 
^.  is  put  out  of  pofTeflion,  and  the  heire  of  B.  is  not  fo  bound  by  the 
Judgement  cither  in  blood  or  eftatc  but    that  he  (hall  prefent. 
(0)  B.  levies  a  fine  to  A,  of  an  advowfon  to  him  and  his  heircs ;  (0)8.  E.  2.  quire 
after  the  church  becomes  void;  B.  prefents  by  ufurpation,  and  his  imp.  166. 
darke  is  Admitted  and  inflituted  :  this  (hall  put  A.  the  conufce  out  (6.  Co.  4?.) 
x)f  poffeiljon.     And  the  reafcn  of  thcfe  two  cafes  is,  for  that  at  the 
COmmoD  law^everj  prefcntation  to  ^  church  did  put  the  rightful!  pa* 
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tton  ont  of  poflefliony  and  did  put  him  to  hU  Writ  of  right,  whether 
the  prefentation  were  by  title  or  without,  and  therefore  albeit  th« 
nfurpation  were  in  both  the  fsdd  cafes  before  execution*  yet  it  put  the 
rightfull  patron  out  of pofleffion.  So  note  a  diverfitie  bctweene  a  rc' 
co?erie  of  land»  and  of  an  advoWfon. 

'<  Ventrit  h  iiffiifa  tft  tclk^*  (i)  Here  is  one  of  the  privileges 
which  the  law  giveth  to  the  heire  by  difcent  of  houfes  and  lands. 
ip)  L*dbitQte  de  U)  At  the  cotnmon  law  if  the  dilleifor,  abatori  or  introdor  had 
3Y.H.8.  cap.  3 3.  diea  feifed  foone  after  the  wrong  done,  the  diifeifee  and  his  heires 
Vide  SeA.  4fta.  juyj  |,^en  barred  of  his  and  thdr  entrie  without  any  time  limited  by 
^  taw ;  but  now  by  the  ftatute  {q)  made  fmce  Littleten  wrote^  it  is 

Cf )  37»  H.  6.  f .   cnafted,  that  except  fuch  di/Teifor  hath  been  in  the  peaceable  poflef- 

feflion  of  fuch  nannors,  lands,  &c.  whereof  he  (hall  die  feifed  by  th6 
FL  Com.  47*  \tt  fpace  of  five  yeares  next  after  fuch  difTetiih,  &c.  without  entrie  oi* 
'^i'Bk^^^^  continual!  daime,  &c.  that  there  fuch  dying  feifed,  &c.  fhall  not  ttfke 
^^*  away  the  entrie  of  fuch  perfon  or  perfons,  &c.    But  after  the  five 

yearea  the  diffeifee  muft  take  fuch  continual!  claime  as  our  author 

hath  taught  us,  the  learning  whereof  is  neceifarie  to  be  knowne« 

And  it  is  faid  that  abators  and  intrudors  are  out  of  this  flatute,  (2) 

becaufe  the  ftatute  is  penall,  and  extends  only  to  a  diffeifor,  and  that 

was  the  mod  common  mifchiefe.    Et  ad  ga  qute  frequentius  accidunt 

jura  adaptantur^ 

fit.  Co.  a6.  The  feoffee  of  a  difleifor  is  out  of  the  faid  fbtute,and  remaines  aa 

Mow  15XO  at  the  common  law.     But  to  a  difleifor,  the  (latute  is  taken  favoura^ 

**j^'*fjt*  *  5*      bly  for  advancement  of  the  ancient  rieht;  for  whether  the  difleiiia 

£lir.Dier  aig.    y^^  without  force,  or  with  force,  it  is  within  the  ftatute.     And  albeit 


the  ftatute  fpeake  of  him  that  at  the  time  of  fuch  difcent  had  title  of 
entrie,  &c.  or  his  heires,  vet  the  fuccelFors  of  bodies  politique  or  cor-* 
(Poft.  946. a.)     porate,  fo  you  hold  yourfelfe  to  a  dilfeifin,  are  within  the  remedie  of 

this  ftatute,  for  the  ftatute  extendeth  cleerely  to  the  predcceflbr,  be« 
ing  difTeifed ;  and  confeqiiendy  without  naming  of  his  fucceifor  ex-« 
tendeth  to  him,  for  he  is  the  perfon  Chat  at  the  time  of  fuch  difcent 
had  title  of  entrie. 

But  if  a  man  make  a  leafe  for  life,  and  the  leftee  for  life  is  difteifed^ 

and  the  difteifor  die  feifed  within  five  yeeres,  the  leftee  for  life  may 

Tide  PI.  Com.      ^nter ;  but  if  he  die  before  he  doth  enter,  it  is  faid  that  the  entrie  of 

47.  ubt  fnpia*      him  in  the  reverfion  is  not  lawfull,  becaufe  his  entrie  was  not  lawfuH 

npon  the  difteifor  at  the  time  of  the  difcent,  as  the  ftatute  fpeaketh. 
But  if  leifee  for  life  had  died  firft,  and  then  the  difleifor  had  died 
feifed,  he  in  the  revexiion  had  beene  within  the  remedie  of  the  ftatute, 
becaufe  he  had  title  of  entrie  at  the  time  of  the  difcent,  as  the  fta^ 
tute  fpeaketh,  and  fo  within  the  exprefle  letter  of  the  ftatute,  albek 
the  diflfeiftn  was  not  immediate  to  him,  and  the  like  is  to  be  fjdd  of  a 
remainder,  &c. 

r,  N.  B.  191.  *•  Brief e  d'entritfur  diffeifiiit  Breve  de  ingreifa  fupcr  difteifinam.*^ 

Of  this  writ  fomewhat  fliall  be  faid  in  the  next  feflion. 

(i)  [Set  Note  153.]         (*)  LSc«  Note  154,] 
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t\ISCE^TS  en  iatle  que  tolUnt 
^^^  entries  ♦  fontyjicome  home  eft  dif* 
feiJUj  it  le  dij/et/or  dona  mefme  la  terre 
ei  un  attter  en  le  tailey  et  le  tenant  en  le 
teuU  ad  iffite  et  moru/l  de  tiel  eftatefei^ 
fiiy  et  fijfue  enUr\  en  ceft  cafe  Penter 
le  dtffeijee  eft  iolh^  et  il  ejfl  mt$  de  fuer 
envers  Piftite  de  le  tenant  en  taite  Un 
hriefe  d*entre  fur  dillciiin  f. 


*'  JUT  ORUSr  di  tiel  tftattftlfier 


rjISCENTS  in  tayle  which  take 
away  entries  are,  as  if  a  man  bee 
diileifed,  and  the  difTeifor  giveth  the 
fame  land  to  another  in  taile,  and  the 
tenant  in  taile  hath  iffue  and  dieth  of 
fuch  eftate  ieifed,  and  the  iHlie  enter ; 
in  this  cafe  the  entrie  of  the  dii&ifee 
is  taken  away,  and  he  is  put  to  fue 
againft  the  iilue  of  the  tenant  in  taile 
a  writ  of  Entrie  Jur  dijfeijin. 


a  difieifor  make  a  gift  in  tayle«  and  the  donee  difconti- 
29S«  b»1  nueth  in  fee»  and  diifeife  the  difcontinuee,  and  dieth  feifed,  this  dif. 
cent  ihall  not  take  away  the  entrie  of  the  diiTeifee,  for  the  difcent 
of  the  fee  fimple  is  vanifhed  and  gone,  by  the  remitter ; .  and  albeit 
the  iifue  be  in  by  force  of  the  eftate  taile,  yet  the  donee  died  not 
feifed  of  that  eftate,  and  of  neceflitie  there  muft  be  a  dying  feifed, 
aa  hath  beene  faid,  which  is  a  point  worthy  of  obfervation,  and  im- 
plyeth  many,  things, 

*•  En  ceft  <afe?entrUh  dijjfkifie  eft  tolU:^ 

If  a  dUTeifor  make  a  gift  in  taile,  and  the  donee  hath  iffue  and  9.  r  7.444 
dieth  feifed,  now  is  the  entrie  of  the  diffeifee  taken  away ;  but  if  the  (Poft.  »4.o.) 
iffue  die  without  ifTue,  fo  as  the  eflate  taile  which  difcended  is  fpent, 
the  entrie  of  the  diffeifee  is  revived,  and  he  may  enter  upon  him  in  the 
reverfion  or  remaindtr. 

So  if  there  be  grandfather,  father  and  fon,  and  the  fon  difleifeth  13.  H.  4.  \  9. 
one,  and  infeofFeih  the  grandfather  who  dieth  feifed,  and  the  land   33-  H.  6. 5.6^ 
difcendeth  to  the  father,  now  is  the  entrie  of  the  diffeifee  taken  P'^'^  Moyic. 
away;  but  if  the  father  dieth  feifed,  and  the  land  dcfcendeth  to  the  pcrCuriam. 
fonne,  now.  is  the  entrie  of  the  diffeifee  revived,  and  he  may  enter  vide  Sfft.  395. 
upon  the  (on,  who  (ball  take  no  advantage  of  the  difcent,  becaufe  (Ant  ao6.  b.) 
he  did  the  wrong  unto  the  diffeifee.   But  in  the  cafe  abovefaid  fome 
have  faid,  that  where  after  fuch* difcent  to  the  father,  he  made  a  leafe 
to  the  fon  for  terme  of  another  man*s  life,  upon  whom  the  diffeifee 
entred,  that  the  fon  brought  an  affife  and  recovered ;  and  the  reafon 
that  bath  beene  yeelded  is,  for  that  the  fon  had  not  the  fee  fimple 
which  he  gained  by  diffeifin,  but  is  a  purchafer  of  the-^ee-hold  onl^ 
from  the  rather,  and  the  difcent  remaine  not  purged,    t^ntrarie  it   ij.  K.  3.  fir.t^t. 
were,  as  it  is  there  faid,  if  the  fon  were  heire  to  the  difcent.    But  the  EntrieCong.i27. 
booke  cited  there  in  Fitxherh.  tit.  iiilc  fiacit.  6.  doth  not  warrant   r^Af'-*?.)^' 
that  cafe,  and  1  hold  the  law  to  be  contrarie,  «v'««  that  the  diiTcifce        '  *^^'' 
in  that  cafe  (ball  enter  upon  the  diffeifor,  afwell  as  if  the  father  had 
conveyed  the  whole  fee  firaple  to  the  fon,  for  in  that  cafe  alfo  the 
difcent  to  the  father  is  not  purged.    If  a  diffeifor  make  a  leafe  to  an 

infant 


*  ftmfi^^ft^  L»  and  M.  and  Roh.       f  ^^-  ^dded  in  L«  and  M,  and  lloh. 
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infant  for  life,  and  he  is  diiTeifed,  and  ft  difcent  cafi^  the  infant  en- 
(SeA.  4oS.  tersy  the  entrte  of  the  diifeifee  is  lawful!  upon  him.  More  fhall  be 
F.N.  B.i9i.d.)  faid  of  the  like  matter  in  this  chapter  hereafter  in  his  proper  place,. 

Sea.  393.  395. 

* 

<*  Briefe  d*tnirn  fur  dijftifin.  Breve  dc  ingreiTu  fuper  difleifi- 
nam."  This  writ  Ueth  only  upon  a  diiTeiOn  made  to  the  demand- 
ant or  to  fome  of  his  anceitors,  apd  of  this  writ  there  be  foure  kindef^ 
r9.  H.  6.  56.  The  firft  is  a  writ  that  lieth  for  the  diflcifee  againll  the  difieifor  upon 
9.  H.  5. 9.  ^  difleifin  done  by  hxmfelfe,  and  this  is  called  a  writ  of  entrie  in  tb« 
firadon  lib.  5.  nature  of  an  affile.  The  fecond  is  a  writ  ^l  entrtt  /wr  dijfeifin  en  U 
foi.  119.  b.  &  fert  whereof  Littleton  here  fpeaketh,  for  the  heirc  by  difcent  is  in  the 
^6^'  i?"^  ^^^*  f*^  ^y  ^"  anceftor:  fo  it  is  if  the  diffcifor  make  a  feoffment  in  fee, 
Fl^  Ub^.  <.  •  8^' '"  xxscXtt  or  a  leafe  for  life,  for  they  are  in  the  ftr  by  the  diflei- 
cap.  35.  for.  (•)  The  third  is  a  writ  of  entrie  y^r  dijfeifin  en  leper  ki  ctd  \  as 

5.  £.  3. 2t6.        where  4^  being  the  feoffee  of  D.  the  diiTetfor  maketh  a  feoffment 
e"'  ^'  ^*  **  ^*  ^^^^  ^  ^'  ^^^^  *^^  diffcifce  (hall  have  a  writ  of  entrieyS^r  dijfeifin  of 
V.  N  B  Vq2.      lftncls»  &c*  in  which  B.  had  no  entrie  but  by  A.  to  whom  Z>.  demifed 
*    '  the  fame,  who  anjufUy  and  without  judgement  diffeifedtKe  demand- 

ant. Thefe  are  called  gradus^  degrees,  which  are  to  be  obferved, 
or  elfe  the  writ  is  abatable  ;  foxficut  natura  n9n  facit  Jaltum^  ita  nee 
lex. 

The  fourth  is  a  writ  of  entrie  fur  dijfeifin  in  le  poft,  which  lieth 
when  after  a  diffeiAn  the  land  is  removed  from  hand  to  hand  beyoiid 
the  degrees;  and  it  is  called  in  le  poftt  becaufe  the  words  of  the  writ 
be,  poji  dijfeifinam  quam  D,  irnufie,  i^c.  fecit ^  Uc.  The  formes  gf 
thcic  writs  you  fhall  read  in  the  Regijler  and  F.  N,  B.  and  therefore 
it  were  needleffe  to  recite  them  here.  So  then  a  degree  is  of  two 
forts ;  either  by  a£l  in  law,  whereof  Littleton  here  puttech  an  exam- 
ple of  a  difcent,  or  by  aft  of  the  partie,  by  lawfull  conveyance,  as  is 
i4.  H.  4. 40.  aforefaid.  But  it  is  to  be  underftood,  that  at  the  common  law,  if  the 
(6.  Co.  9*  b.)       lands  were  conveyed  out  of  the  degrees,  the  demandant  was  drive* 

to  his  writ  of  right,  in  refped  of  fuch  long  poffeffien  in  fo  many 
.  men's  hands,  which  the  law  doth  ever  refpeft  and  favour.     And 
[tf]Marlebr.cap.  therefore  by  the  ftatute  [a]  of  Marlebridge,  the  writ  of  entrie  in  le  ' 
t$,  24. E.  3. 70.  po^  25  given  :  Pro<u:fum  eft  etiam  quod  fi  alienationes  illte  de  quibus 

breve  de  ingrefjii  dari  confuevit,  per  tot  gradusfiantfper  quot  breve  illud 

in  forma  prius  ifitata  fieri  non  pojjit  hfobeeuit  conquerentes  breve  ad  re^ 

cuperattdam Jeijinam fiiam fine  trentione  graduum^  i-d  cujufcunque  manns  \j^'\Q*^ 

per  hujttfmodi  alienationes  res  ilia  devencrit,  per  breve  originale,  i^ per 

commune  confilium  d^mini  regis  inde  provldendum^  ^r .  ( I ) 

Braftott  ubi  Now  it  is  jneceffarie  to  be  knowne,  what  doih  make  a  degree. 

fupra.  Button     pirft,  no  eftate  gained  by  wrong  doth  make  a  degree,  and  therefore 

Flcta^ubt  fupra.    "^i^^^^  abatement,  intrufion,  or  diffeifin  upon  dili'cifin,  doth  make  a 

4.  E.  2.  brev.  degree.  Neither  doth  evcrie  change  by  lawfull  title  vvorke  a  degree, 
790.  2 1.  H.  6.  S.  as  if  a  bifhop  or  an  abbot/  6r  the  like,  diffdfe  one  and  die,  where  hi^ 
(2.  Inft.  155.  fucccffor  is  in  by  lawfull  title ;  for  though  the  parfon  be  altered,  yet 
Stat.  Marl.  30.  the  right  rcmaines  wherq  it  was,  <vi^.  in  the  church,  and  both  of  them 
Port.  Sec.  41 3.)  feifed  in  the  fame  right,  *i;/a:.  in  the  right  of  the  church,  and  thcre- 
\y\  BiaaoA  lib.  |-^j.g  jjj  ^jj^j.  ^g^j^  ^^^^  BraQon  [^]  demands  the  queftion.  An  factum 

ci  E.\.  %%,         gradumde  ahbate  in  abbatemficut  de  haredi  in  h.rredem  ?    Et  videtur 

5.  E.  2.  entrie 66.  quod  non  magis,  quam  in  eomputatione  defcenfus,  quia  etfi  alteruatur  per^^ 
11.  H,4.8^,  jina^ 

(i)  [SccNote  155.] 
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finot  nom  propter  hoc  alurnatur  digniiah/ed/emftr  manit.    And  here- 
With  agrccth  [r]  Fleta.  M  Fl^ta,  lib.  5. 

Alfo  an  eftate  made  to  the  king  doth  make  no  degree,  and  there-  *^-'P .  34-  3«  H.  j. 
fore  if  a  difleifor  by  deed  inrolled  convey  the  land  to  the  king,  and  ^^  g     '     ■ 
the  king  by  his  charter  granteth  it  over,  the  diffeifee  cannot  have  a  F.  N.  B.  i9x,]Ci 
Writ  of  entrie  inleptr  ^  cut,  but  in  le  pojf,  for  the  king's  charter  is  (Poit  318.  a.) 
fo  high  a  matter  of  record,  as  it  maketh  no  degree.  5'E.  %•  enttic6dt 

AUb  an  eftate  of  a  tenant  by  the  curtefie,  or  of  the  lord  by  efcheat,  7-  *•  3-  Z^' 
(or  of  an  execution  of  an  ufe*  by  the  ilatute  of  zj,  H.  8*  or  by 
jndgement,  or  recoveries  or  of  any  others  that  come  m  in  the  Pofi, 
worke  no  degree.  [d\     But  a  tenancie  in  dower  by  aflignement  of  [d]  36.  H.  6« 
the  heire  doth  worke  a  degree,  becaufe  ftic  is  in  by  her  hufband ;  **»^"^  V^ 
but  aflignement  of  dower  by  a  difTeifor  worketh  no  degree^  but  is  in  , 

the  Pt^i^  as  hereafter  (hall  be  faid  in  his  proper  place. 

When  the  degrees  are  paft,  fo  as  a  Writ  of  entrie  in  the  Pojt  doth  44  E.  3, 4*  5* 
lye,  yet  by  event  it  may  be  brought  within  the  degrees  againe ;  as  ?^h  J'g*^* 
if  the  diiTei^r  infeolFe  A,  who  infeoffes  B.  who  infeo£Fes  C.  or  if  the  |]  u]  5^  ^%^ 
difleifor  die  feifed,  and  the  land  dificend  to  J.  and  from  him  to  C  now 
are  the  degrees  pad ;  and  yet  if  C.<infeofFe  A,  or  ^.now  it  is  brought 
within  the  degrees  againe. 

If  the  di£eifor  make  a  leafe  for  life,  the  remainder  in  fee,  tenant  50.  £•  3. 27^ 
for  life  dieth)  he  in  the  remainder  is  in  the  Prr,  becaufe  he  now 
tlaimeth  immediately  from  the  diiTeifor,  and  both  thefe  eflates  make 
but  one  degree.  (2) 

Note,  there  bee  divers  other  writs  of  entrie  befides  this  writ  of  (F.N.B.i92«a.| 
VDLXnt  Jmr  dijftijin,  whereof  Littleton  here  fpeakes ;  as  a  writ  of  entrie 
mdterminvm  qui pntteriit,  in  eaj'u  pro*vifo,  in  confimili  cafii,  ad  commu" 
mem  Ugemtfine  aff'enfu  capittdi,  dufh  fuit  infra  atatem,  dum  nonfuit 
compos  mentis,  cui  in  n^ita^fur  cui  in  *viti,  intrufion,  cejfetvit,  and  the 

;  and  that  which  hath  beene  faid  of  one,  may  be  apply ed  to  alL       (8.  Rep.  Sd.) 


Sedt.  387. 

VT  notOy  ^ue  en  tiels  difcents  que  AND  note,  that  in  fuch  diicents 

tollent  entries^  il  covlent  que  home  "^  which  take  away  entries,  it  be- 

monift  feifii  enfon  demefne  come  defee^  hoveth  that  a  man  die  feifed  in  his  de- 

^u  en  Jon  demefne  come  de  fee  taile*  mefne  as  of  fee,  or  in  his  deme(he  as  of 

Car  un  nunrant  feifie  pur  terme  de  viV,  fee  tailc.    For  a  dying  feifed  for  terme 

ne  pur  terme  (tauter  vie^  ne  unquez  of  life,  or  for  terme  of  another  man's 

ioUent  entre  *•  life,  dpth  never  take  away  an  entry. 

T  F  a  dUfeifor  make  a  leafe  to  a  man  and  to  his  heires  during  the  life  Dier  8.  EL  2* 
^  of/.  S,  and  the  leiTee  dieth,  living  /.  S.  this  (hall  not  tuce  away  253.  7.H.4.46« 
the  entrie  of  the  di£eifee,  becaufe  he  that  died  feifed  had  bat  a  free-  ^'  ^*  4-  x5- 
hold  only,  and  heires  in  that  cafe  were  added  to  prevent  the  occu-  j^'  „  ^^ 
pant,  for  the  heire  in  that  cafe  ihall  not  have  his  age,  as  it  was  ad-  (j.*  Rep^4o.'b.) 
judged  in  [d]  Lamb's  cafe  (3).  r^j  p,f,h,  [^^ 

£iix.  in  commoni  banco.      (Ant.  41.  b.)       ^E.  3.  tit.    £ntr.  Cong.  58.      F.  N.  B.  145.  oy 
%.  H.  7*  315.  a. 

But 

*  &c.  add«d  L.  and  M.  and  Roh* 

(a)  [Ste  Note  156.]  (3)  SecnoU4ypagf  a4t*au 

Ha 


Lib.  3«    Cap.  6m 


Of  Difcents« 


Sea.  38^^ 


9.  H.  7, 45. 
(Hob.  313.) 

(Poft.a'y6.t.) 
(Flo.  54J6.  «.) 


f. 


Bat  if  hee  in  the  reverfion  dilTeire  his  tenant  for  life»  and  dieth 
frifcd.  this  difcent  ihall  take  away  the  entrie  of  the  tenant  for 
life  (4). 

So  it  is  if  there  be  tenant  for  life,  the  remainder  in  taile»  the  re- 
mainder in  fee,  and  tenant  in  taile  difleifeth  the  tenant  for  life  and 
dieth  itifed^  this  (hall  take'^away  the  entrie  of  the  tenant  for  life. 

But  if  the  king's  tenant  for  Kfe  be  diifeifedy  and  the  difleifor  die 
feifedy  this  difcent  (hall  not  take  away  the  entne  of  the  leflee  for  life, 
beeaufe  the  diffeifor  had  bat  a  bare  eftate  of  freehold  during  the  life 
•f  the  leflee,  and  LititeHn  faiths  that  a  difcent  of  an  efUte  tot  terme 
ef  another  man^s  life  (hall  not  take  away  an  entrie  (5). 

**  Enjtn  iemefia  e^me  dtfee^  If  an  infant  bee  difreifed,and  the 
dKTeiibr  die  feifed,  and  after  the  infant  commeth  to  full  age,  and  the  F^  70«  K 


Tcijipi  E 

i^ciipfe  1 2.  Dier  heire  of  the  difTeifor  die  before  he  entrekfa,  albeit  he  died  not  feifed  of 

j4.Eii«.  308.  an  adtaall  feiiin  (i),  but  of  a  feilin  in  law,  yet  that  dying  feifed 

40.  £.  3.  9.  b.  fljjjii  j^j^^  j^^j^y  jj^g  g„j^g  Qfjj^g  di(reifee.    (•)  And  yet  in  pleading 

( V  p'^'  ^*  ^;^7*  the  fecond  heire  fhall  (as  hath  beene  faid)  make  himi'elfe  heire  to  the 
(b.  Rep. 99.)       ^iflVifor,  and  that  land  (hall  not  be  recovered  in  value  for  the  war- 

rantie  made  of  other  lands  by  the  firft  heire ;  but  though  the  firft 
heire  had  but  a  feifin  in  law,  yet  he  is  within  the  words  oi  Ltttkttmy 
ioT  he  was  feifed  and  died  feifed  in  his  demefne  as  of  fee. 


SeA.  388. 


T  TE  Mj  lin  difcent  de  reverftofiy  on 
de  remainder^  ne  unques  tollent  en^ 
l^h  *•  IJJint  que  en  tiels  cafes  que 
iollent  entries  per  force  de  difcents^  if 
t'cvient  que  celuy  que  mortifl  feifie  ad  fee 
it  franktenement  al  temps  de  fm  mo- 
rant  t?  ou  fee  taile  et  franktenement  al 
Jewps  de  fon  morant^  ou  auterment  tiel 
difcent  ne  tdU  entrcm 


ALSO;  a  difcent  of  a  reverfioi^ 
or  of  a  remainder,  doth  not  take 
away  an  entrie.  So  as  in  thofe  cafes 
which  take  away  entries  by  force  of 
difcents,  it  behoveth  that  hee  dieth 
feifed  of  fee  and  freehold  at  the  time 
of  his  dcceafe,  or  of  fee  taile  and  fi-ee- 
hold  at  the  time  of  his  death,  or  other- 
wife  fuch  difcent  doth  not  take  awaj 
an  entrie* 


*j 


teScd.  30i. 


X 


AN  D'  therefore  if  a  difleifor  make  a  leafe  for  yeares,  and  die 
feifed  of  the  reverfion,  this  difcent  (hall  takeaway  the  entrie  of 
the  difTcifee,  beeaufe  hee  died  feifed  of  the  fee  and  franktenement. 
Like  law  it  is  if  the  land  be  extended  upon  a  datute,  judgement,  or 
recognizance,  and  fo  it  is  in  cafe  of  a  remainder. 

fiut  if  he  had  made  a  leafe  for  life,  and  die  feifed  of  the  rever- 
fion, this  difcent  fhall  not  take  away  the  entrie  of  the  diffeifee,  for 
that  though  he  had  the>fee,  yet  he  had  not  the  franktenement.  (a) 

So  it  is  of  a  tenant  in  taile  mutatis  mutandis ;  and  note,  the  lan^ 
doth  ever  give  great  refped  to  the  eilaie  of  freehold^  though  it  be 
but  for  terme  of  life. 

If 


^c.  added  in  L.  M.  and  Roh. 

oujte  iaiieef  franktenement  al  temps  defin  morant^  not  in  L.  arid  M.  nor  Itoh. 


<4:)  [SciNote  157.] 
(5)  [SwcNctc  138. J 


(i>  fSce  Note  159.3 
(i)  [Sec  Note  160.] 


Lib. 


Of  Difccnts* 


Sea.  389,  390< 


If  a  diiTeiier  make  a  leaie  for  terme  of  his  own  life»  and  diethj 
this  difcent  (hall  not  take  away  the  entrie  of  the  difTeitee ;  for 
though  the  fee  and  franktenement  difcend  to  the  heire  of  the  dif- 
feifor,  yet  the  dilTeifor  died  not  feifed  of  the  fee  and  franktenement: 
and  LiuktoH  faith,  that  unleiTe  he  hath  the  fee  and  frankcenement 
at  the  dme  of  his  deceafe^  fach  defcent  ihall  not  take  away  the  ea« 
trie.  (3) 


Seft,  389* 


/  yjB  M^  tome  eji  dit  d/e  difcenU  que 
difcendant  al  ijfue  de  ceux  que  mo^ 
rmtjeijieij  Csfr.  rnefnie  la  ley  eji  Uu  Us 
iCtnt  afcun  iffue^  mes  ies  tenements  di" 
Jcendont  al  firere^  fiery  unehj  ou  suter 
cefin  de  celuj  que  moruft  fiifie  ^ 


A  L  S  O,  as  It  is  iaid  of  dlfccnts 
which  difcend  to  the  iflue  of 
them  which  die  feifed,  &c.  th  •  fame 
law  is  where  they  have  no  iflue,  but 
the  lands  diibead  to  the  brother,  fifter, 
uncle,  or  other  coufin  of  him  which 
dieth  feifedi 


"D  y  this  it  appeareth,  that  a  difcent,  in  the  collateral  line  doth  take 
*^  away  an  entriei  as  well  as  in  the  lineall. 

•'  Moront/eifiesf  tff."    Here  {^c>)  implieth  fee  £mple»  or  fee 
taile* 


[240.  a.] 


'Se£L  390* 


T  TE  Mj  ft  foit  fetgnior  et  tenant^ 
et  le  tenant  fiit  dijfsijie^  et  le  dijfeifor 
aliena  a  un  auter  enfee^  et  I* alienee  de^ 
vie  Jans  beire^  et  le  feignior  enter  come 
en  Ion  efiheat :  en  cejl  cafi  le  dijfeifee 
poit  enter  fur  lefeigmor^  pur  ceo  que  le 
feignior  ne  vient  a  la  terre  per  difcent^ 
mes  per  voy  d^^cbeaU 


A  L  S  O,  if  there  bee  lord  and  te- 
nant, and  the  tenant  be  difl&ifed, 
and  the  dilTeifor  alien  to  another  in  fee, 
and  the  alienee  die  without  iiTue,  and 
the  lord  enter  as  in  his  efcheat:  in 
this  cafe  the  dilleifee  may  enter  upon 
the  lord,  becaufe  the  lord  commeth 
not  to  the  land  by  dilcent,  but  by  way 
of  efcheat  (i). 


**    T  E  dijfeifee  poit  enter  fur  le  feignior,  Wf."      For  albeit  the  (F.N.B,i44,a»J 

-*-^  alienee  of  the  diifetfor  die  feifed,  and  the  lord  by  eicheat 
commetli  to  the  land  by  a6b  in  law,  yet  becaufe  the  land  difcendech 
not  to  him,  the  entrie  of  the  difleifee  in  refped  of  the  efcheat  (hall 
not  be  taken  away.  For  a  dying  feifed,  and  a  difcent,  and  n  it  a 
dying  ieifed  and  an  efcheat,  doth  take  away  the  entrie :  :or  ;^as 
hath  beene  faid)  the  difcent  is  the  worthier  title.  But  in  chai  cafe, 
if  the  lord  by  ekheat  die*feifed>  and  the  land  difcend  to  hu  heire, 

that 

X  &c,  added  L.  and  M.  and  Roh« 


(3}  [Sm  Note  16s.] 


(i)  [See  Note  s6a.] 


H3 


tib.  3.    Cap.  6.  Of  Difccots. 


Scft.  39 1, 


37.  H.  6.  !• 
9.H.  7.S4.  b. 
(Poft.  364.  b  ) 
(Aiic«  138.  b.) 


that  dUcent  (hall  take  away  the  entrie  of  the  difTeifee.  So  it  is  if  th^ 
diiTeifor  die  feifed,  and  the  heire  of  the  difTeifor  diech  withoat  heire. 
the  diflcifee  cannot  enter  upon  the  lord  by  efcheat.  So  as  there  is 
a  diverfitie  as  touching  the  difcent,  when  after  a  difcent  call,  the 
ifliie  in  taile  dieth  without  iffue*  and  when  afier  a  difcent  caft^  the;* 
heire  in  fee  (imple  dieth  without  heire :  for  he  in  the  reverfion,  o^ 
remainder*  upon  a  date  t^le  daimeth  in  above  the  ftate  taile^  but 
the  lord  by  efcheat  claimeth  in  under  the  heire  in  fee  fimpie. 


Seft.  39 !• 


TT  E  My  fi  home  fit  fie  de  cert  aim 
.     Urre  en  fee  y  ou  en  fee  taile^  fur  con- 
dition di  render  certaine  renty  ou  fur 
auter  condition^  content  que  tiel  tenant 
feifte  en  fee^  ou  en  fee  taiUy  moruji  fc'i- 
Jiej  uncore  fi  le  condition  foit  enfreint 
en  lour  viesj  cu  aprcs  lour  deceafcy  ceo 
ne  tottera  pas  P entrie  del  feoffor^  ou  del 
donory  ou  de  lour  ieiresy  pur  ceo  que 
le  tenancie  ejl  charge  ove  le  condition^  et 
tejlati  del  tenant  eft  conditionally  en 
queconque  mains  que  le  tenancie  vienty 

bfc. 


pL  L  S  O,  if  a  man  be  feifcd  of  cer- 
tain land  in  fee,  or  in  fee  taile, 
upon  condition  to  render  certain  rent,^ 
or  upon  other  condition,  albeit  fucfi 
tenant  feifed  in  fee,  or  in  fee  taile, 
dieih  feifed,  yet  if  the  condition  bee 
broken  in  their  lives,  or  after  their 
deceafe,  this  fhall  not  take  away  the 
entrie  of  the  feoffor  or  donor,  or  of 
their  heires,  for  that  the  tenancie  is 
charged  with  the  condition,  and  the 
ftate  of  the  tenant  is  conditional!,  in 
whofe  hands'  foeyer  that  the  tenanciq 
commeth,  &e«       '  ' 


33.  Air.  XI.  14.  T  T  P  ON  thefe  two  fe£lions  is  to  bee  obferved  a  diverfitie  between^ 
%i,  H.  6. 27.        ^    a  right,  for  the  which  the  law  gKeth  a  remedie  by  adion»  and 

a  title,  for  the  which  .the  law  giveth  no  remedie  by  a6Hon,  but  by 
entrie  only  (2).  For  example,  the  feoffee  upon  condition  in  this 
cafe  hath  a  right  to  the  land,  and  therefore  his  entrie  may  be  taken 
away,  becaufe  hee  may  recover  his  right  by  adion  ;  but  the  feoffor 
Or  donor  that  hath  but  a  condition,  his  title  of  entrie  cannot  be 
taken  away  by  any  difcent,  becaufe  he  hath  no  remedie  by  adioa 
to  recover  the  land*  and  therefore  if  a  difcent  (hould  take  away  his 
3.  AC  If.  24.    'entrie»  it  (hould  barre  him  for  ever.     And  the  law  is  all  one  whe* 


^nC.  Z05.) 

Biooktic«Mort- 
snaine  6. ' 
47.  £.  3.  II. 

ai.  £.  3. 17. 

* 

40.Air.13. 


ther  the  difcent  were  before  the  condition  broken,  or  after. 
.  Alfo  h^e  that  hath  a  dtle  to  enter  upon  a  mortmaine,  (hall  not  [240*  b* 
be  barred  by  a  difcent,  becaufe  then  he  (hould  bee  without  all  re- 
medie.    And  fo  it  is  in  cafe  where  a  woman  hath  a  title  to  enter 
caufd  matrimonii  frahcuti^  no  difcent  fhall  take  away  her  entrie^ 
becaufe  (hee  hath  but  a  title^  and  no  remedie  by  a&ion.  (l) 


(0  [Sec  Note  163.]  (i)  [Sec  Note  x^.! 


Se^; 


Lib.  3. 


Of  Difcents. 


Sea.  392,  ,3931 


Seft,  392/ 


J  T  E  Aft  fi  tiel  tenant  fur  condition 
foit  dijfeiftey  it  U  dijfeifor  dtv'ie  ent 
fiifiiy  ft  la  terre  defcendift  al  heire  U 
diffiifory  en  k  tntrie  le  tenant  fur  con- 
ditiony  que  fuift  dijfeifiiy  eft  tolL  Mes 
uncon  fi  le  condition  foit  enfreint  •, 
danqui  poit  /f  feoffor  ou  U  doner  que, 
fierent  ejlatefur  condition^  ou  lour  bcirsy 
^nteTy  caufa  qud  fupra. 


ALSO,  if  fuch  tenant  up#n  con- 
'^  dition  be  difleifed,  and  the  dif- 
feifor  die  therof  feifed,  and  the  land 
difcend  to  the  heire  of  the  difleifor, 
now  the  entrie  of  the  tenant  upon 
condition,  who  was  diiTeifed^  is  talcea 
away*  Yet  if  the  condition  be  bro- 
ken, the  feoffor  or  the  donor  which* 
made  the  eftate,  upon  condition,  or 
their  heires,  may  enter,  caufi  qfni 
fupretm 


J  F  a  man  be  feifed  of  lands  in  fee*  an^  by  his  laft  will  in  writing 

^  devifeth  the  fame  to  another  in  fee,  and  dieth,  after  whofe  de. 

pea(e  the  freehold  in  law  is  caft  upon  the  devifee,  and  the  heire» 

before  any  entrie  made  by  the  devifee>  entreth,  and  dieth  feifed, 

this  difcent  (hall  not  take  away  the  entrie  of  the  devifee ;  for  if 

the  difcenty  which  is  an  ad  in  \zw,  fhoald  take  away  his  entrie, 

the  law  fliould  barre  him  of  his  right,  and  leave  him  utterly  without 

remedie.  (2)     And  fo  it  is  of  him  that  entreth  for  confent  to  a  ra- 

viihment ;  and  fo  it  was  refolved  in  the  cafe  of  Martin  Trotte  of 

London  [ir]  Pajche  32.  EL  in  Com,  Banco  \  and  accordingly  was  [«]Parch.  jt. 

the  opinion  of  the  court  of  common  pleas,  [0]  Pafch^  i  Jac.  Reg,  ^i^-«nCommu- 

To  this  may  be  added  as  a  like  cafe,  the  king's  patentee  before  he  si,>!*F?c^*^*** 

enter,  &c.     Another  reafon  wherefore  a  difcent  mall  not  take  away  ^{''s.  ^^',^ 

the  entrie  of  him  that  hath  a  title  to  enter  by  force  of  a  condition,  per  Fiochden. 

te.  is,  for  that  the  condition  remaines  in  the  fame  effence  that  it  [o]^afch.x.jae» 

was  in  at  the  time  of  the  creation  of  it,  and  cannot  be  divefted  or  *'8'*  ^  ^°°*" 

put  oat  of  pofleilion^  as  lands  and  tenements  may  (3],  "^'^  Baaco. 


Sea.  393. 


JTEMyfi  un  dijfeifor  devie  feificy 
i^c,  et  fin  heire  enter y  Wr.  lequel 
endawa  la  feme  U  dijfeifor  dt  la  tierce 
part  de  Us  tenements,  l^c.  en  ceft  cas 
quant  a  cejt  tierce  part  que  ^  ajftgne 
a  la  feme  en  dowcry  maintenant  apres 
ceo  que  la  feme  enter,  et  ad  le  pojjejfion 
di  mefme  ta  tierce  part,  le  dijjeifee  poit 
loyalmmt  inter  Jttr  la  pojfejjion  le  feme 
pt  mrfmi  la  tterce  part.    Et  la  caufe 

ejty 


^  L  S  O,  if  a  difleifor  die  feifed,  &c. 
and  his  heire  enter^  &c.  who  en- 
dovi^eth  the  wife  of  the  difleifor  of  the 
third  part  of  the  land,  &c.  in  this  cafe 
as  to  this  part  which  is  afligned  to 
the  wife  in  dower,  prefently  after  the 
wife  entreth,  and  hath  the  pofleffioii 
of  the  fame  third  part,  the  difleifee 
may  lawfiilly  enter  upon  the  poffeflion 
of  the  wife  into  the  famp  third  part. 

And 


*  9fcm  added  in  L«  and  M*  but  not  in  Roh. 
(sj  [Si:^  Note  165.]  (3)  [Sec  NotM^^.J 


Lib.  3.     Cap.  6.  Of  Difcento*  Seft,  393J 

ffl^  pitr  ceo  que  quant  la  feme  ad  fon  And  the  realbn  is,  for  that  when  the 

drjjer^  el  f err  a  adjudge  elm  immediate  wife  hath  her  dower,  flic  (hall  be  ad- 

fer  fonharon^  et  nemy  perPbeire\  et  judged  in  immediately  by  her  huf- 

ijjint  quant  a  le  franktenemetU d^  mefme  band,  &  not  by  the  heire  (l)  ;  and  (b 

ia  tierce  party  le  dijcent  eft  defeate  ♦.  as  to  the  freehold  of  the  fame  third 

Et  ijfint  poles  velr^  que  devant  le  en*  part,  die  difcent  is  defeated.     And  fo 

dcwment  le  dijfetfee  ne  polt  enter  en  you  may  fee,  that  before  the  endow- 

afcun  party  i^c.  <et  apres  le  dowment  il  ment  the  difieifee  could  not  enter  into 

foit  enter  \  fur  la  feme^  ^c,  mes  un*  any  part,  &c.  and  after  the  endow- 

iore  il  ne  pott  enter  fur  les  auters  deux  ment  he  may  enter  upon  the  wife,  &c. 

parts  que  Chclre  le  dljfeifor  ad  per  U  but  yet  hce  cannot  enter  upon  the 

difcent  %.  other  two  parts  which  the  heire  of  th© 

dilTeifor  hath  by  the  difcent  (2)^ 

<'    rxEFIE  ferfie,  Wr.'*  viz.  in  fee  fimple  or  in  fee  tayle, 
*•  Etfon  heire  enter,  VcJ*     So  ts  he  hath  i^a  aduall  fee  fimple, 

•*  De  la  %•  part  de  les  tenements,  Wr."  id  eft,  in  feveralcie. 
By  this  fedion  it  appeareth,  that  an  entrie  bein^  taken  away  by 
the  difcent,  is  revived  by  the  endowroent*  albeit  the  tenant  in 
dower  (hall  have  it  but  for  her  life.     And  the  caufe  is,  for  that  p  « 

although  the  heire  entred»  yet  when  the  wife  is  endowed  (he  ihall  [^241^  ^ij 
fa]  S.E.  1.  £n-  ^^^  ^^  ^"  ^X  ^^^  heire,  [a]  but  immediately  by  her  hufband  being 
trie  75.     '         the  difTcifor,  who  is  in  for  her  life  by  a  title  paramount  the  dying 
19.  £.  2.  Dow-  feifed  and  difcent,  and  therefore  in  judeennent  of  law,  the  difcent 
cr  171-  as  to  the  freehold,  and  the  pofl'eflion  which  the  heire  had  is  ukea 

5',  ^*  *•  ^""      away  by  the  endowment;  for  that  the  law  adjudgeth  no  meane 
24.  E.  3. 32.40.  feifin  betwecne  the  hulband  and  the  wife. 

38.  AiT  Fl.  26.      43.  £.  3.  32.     45.  £.  3.  9*  b.     'II.  H.  4.  II.     7.  H.  5.  3.      10.  £.  3. 27,23^ 
36.  H.  6.     Dower  30. 

-^i-  £  I-  If  there  bee  lord,  mefne  and  tenant,  the  mefne  doth  grant  to  the 

fp^^N  ^     6  ^   ^^'^^'^t  (o  acquite  him  again H  the  lord  and  his  heires,  the  lord  dies^  his. 
I  •    •    •  >3  •)    ^jfg  jjjjjjj  fjjg  feigniorie  aiTigned  to  her  for  her  dower,  and  diftraines 

the  tenant;  a  beit  the  grant  was  to  acquite  him  againfi  the  lord  and 
his  heires  only,  yet  becaufe  fliee  continued  the  eflate  of  her  huf- 
band, and  'he  revcrfioa  remained  in  the  heire,  this  grant  ofacquitail 
did  extt  nd  to  the  wife,  which  is  a  notable  cafe. 

If  after  the  dying  feifed  of  the  diifeifor,  the  diiTeifee  abate,  againi| 
whom  the  wife  of  the  dilTeifor  recover  by  confeffion  in  a  writ  of 
dower,  in  that  cafe*  though  the  difcent  bee  avoided  as  LittUton  here 
faith,  yet  the  diiTeifee  ihall  not  enter  upon  the  tenant  in  dower,  be- 
caufe the  recoverie  was  againft  him(e!fe;  but  if  he  had  afligned 
dower  to  her  in  pais,  fome  fay  hee  ihould  enter  upon  her  (3). 
]•.  %.  3. 26.  A  roan  makes  a  gift  in  taile  referving  twentie  (hillings  rent,  and 

(7.  Rep.  9.  a.)    (lies,  the  donee  takes  wife,  and  dieth  without  iiTuej,  the  heire  of  the 

donor  entreth  and  endoweth  the  wife»  ihee  is  fo^  of  the  eilate  of 

'  her  hulband,  that  albeit  the  ellate  taile  be  (pent,  and  the  rent  re^^ 

ferved  thereupon  determined^  yet  after  (he  be  endowed^  ihe  (hall  be 

attendant 

•  &c.  tddod  in  L.  and  M.  and  Roh.  {  &Cn  added  in  L.  and  M.  and  Rob*^ 

"t  fur  lafeme,  no^  in  L.  and  M.  nor  Roh. 

(0  [See  Note  167.]  (3)  [See  Note  1(9.1 

(2}  [See  Note  168.) 


[2(Kb,] 
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mttendant  to  the  li^ire  in  refped  of  the  faid  rent.  And  (6  it  is  of  lord 
and  tenant,  the  wife  that  is  endowed  (hall  be  attendant  for  the  due 
fcrvices ;  but  if  any  fervices  be  encroached,  albeit  that  encroach* 
nent  (hall  binde  the  hcire,  yet  the  wife  (hail  be  contributoric  but  for 
the  fervices  of  right  due  (4). 

«  JfiMt  pom  njeir^  qu$de<vant  le  dvnument  U  dijei/ee  ng  pott  enter,  tt 
4tpris^  Pendowment  ilpoit  entety  ^c.''  The  like  hath  beene  faid  be- 
fore in  this  chapter,  Se^.  386.  where  the  entrie  of  the  di£eifee  may 
be  taken  away  for  a  time,  and  by  matter  ex  poft  fa&o  revived 
againe. 

Uota^  albeit  the  dii&ifor  after  adifcent  takethto  him  bnt  an  eflate  Vide  SeQ.  3M. 
for  life,  yet  when  the  diffeifee  doth  enter  upon  him,  he  ftall  thereby  3*8  25.  E.  3  44 
deveft  the  reverfion,  for  the  eftate  of  freehold  is  that  whereupon  a  fi' !^**"'  553^ 
pr^cifi  doth  lye,  and  therefore  the  entrieof  the  diffeifee  is  as  avail-  jj/er  ^Ift)*** 
able  in  law,  as  if  he  had  recovered  it  in  a  praecipe.     And  fo  it  is  if  a  ( , .  Roll!  Abn 
diffeifor  make  a  leafe  for  life,  and  grant  the  reverfion  to  the  king,  658.  AaC55.b.) 
the  entrie  of  the  diffeifee  upon  the  tenant  for  life  (hall  deveft  the  re* 
yerfion  oat  of  the  king  in  the  fame  manner  as  if  the  diffeifee  had  re- 
covered the  lands  againft  the  tenant  for  life  in  a  fraeift. 

Seft.  394, 

J  TE  My  Ji  un  feme  foit  feijie  de  A  L  S  O,   if  a  woman  be  feifed 

terre  en  fee^  dcntjeo  aye  droit  et  title  *  "^  of  land  in  fee,  whereof  I  have 

d*entrej  fi  la  feme  prcnt  baron^  et  o^t  right  and  title  to  enter,  if  the  wo- 

iffue  enter  euxy  et  puis  la  feme  devre  man  take  hufband  and  have  iifue  be- 

Jiijuy  et  apres  le  baron  devie^  et  Viffue  tweene  them,  and  after  the  wife  die 

enter ^  k^c,  en  cejl  cafe  jeo  *  poy  enter  feifed,  and  after  the  hufband  die,  and 

fur  le  pojejjien  Vtffue^  pur  ceo  que  Vifjue  the  iffiie  enter,  &c.  in  this  cafe  I  nuy 

ne  vient  a  les  tenemints  immediate  per  enter  upon  the  pofieffion  of  the  iffue, 

difcent  apres  la  mort  fa  mere^  6fr.  for  that  the  iffue  comes  not  to  the 

f  eins  per  le  mort  del  pier*  ( i )  lands  immediately  by  difcent  after  the 

death  of  the  mother,  &c.  but  by  thp 
death  of  the  father. 

Contrarium  tenctur  P.  9.  Hen,  7,  Contrarium  tenetur  P.  g.   H.  Jm 

fer  tout  le  courty  f^  M.  37.  H,  6.  per  tout  le  court^  fsT  A/.  37.  H.  6. 


*'    TP"  N  ceft  cafe  jeo  poy  enter  fur  le  poffeffion  P  iffue,  ^f  .** 

•^-^      For  here  was  but  a  difcent  of  a  reverfion  at  the  lime  of  the  Vldc^.  H.7.24. 
dying  feifed,  for  the  eftate  of  the  tenant  by  the  courtefie  had  com-  *"**  37*  H.6.  i. 
mencement  by  the  having  of  iffue,  and  is  confummate  by  the  death  of  vj  terof  H»- 
the  wife,  fo  as  the  fee  &  franktenement  did  not  after  the  deceafe  of  ^^^ 
the  wife  defcend  to  the  heire,  and  albeit  the  tenant  by  the  courteAe  (3.  Rep.  34.  a.) 
dieth  afterwards,  and  that  the  franktenement  is  caft  upon  theheire, 
|b  as  now  be  hath  the  fee  and  franktenement  ^y  difcent,  yet  becaufe 

the 

*  fof  not  in  L.  and  M.  and  Roh. 

^  eins  per  le  mort  del  pier,  and  the  netethat  folWs,  not  in  L«  and  M.  nor  Roh« 

(4)  [See  Hotc  170.]  (0  [Sec  Note  171.] 


JJh»  3.    Cap.  6.  Of  DifccntJ. 


Scft.  395^ 


Uie  heire  came  not  to  the  fee  and  franktenement  at  once»  immedi- 
ately after  the  deceafe  of  the  wife,  fach  a  mediate  difcent  (hall  not 
take  away  the  entrie  of  the  difleifee.  On  the  other  fide,  an  imme- 
diate  difcent  may  take  away  an  entrie  for  a  time,  and  mediately  may 
be  avoided  by  matter  ex  poftfaclo^  as  hath  bcene  faid.  But  if  a  dy- » 
ing  feifed  taketh  not  away  the  entrie  of  him  that  right  hath  at  the 
time  of  the  difcent,  it  fhall  not  by  any  matter  expojifada  take  away 
his  entrie. 

If  a  difTeifor  die  without  heire,  his  wife  privement  enfeint  with  an 
iflTue,  and  after  the  iiTue  is  borne,  who  entreth  into  the  land*  he  hath 
the  land  by  difcent,  and  yet  thereby  the  entrie  of  the  diOfeifee  ihali 
not  be  taken  away,  bccaufe,  aa  LUtJeim  here  faith,  the  iflue  commeth 
not  to  the  lands  immediately  by  difcent,  after  the  deceafe  of  the  fa- 
ther. 

And  fo  it  is  if  a  difleifer  make  a  gift  in  taile,  the  remainder  in 
fee,  and  the  donee  dieth  without  iffue,  leaving  his  wife  privement 
enfeint  with  a  fonne,  and  he  in  the  remainder  enters,  and  after  th^ 
fonne  i$  borne,  who  entreth  into  the  land,  this  difcent  (ball  not  taka 
away  the  enuie  of  the  diHeifec,  cau/a  qud/ufra. 

**  CMtrartMm  ienetuft  ^c.**  This  b  an  addition,  and  therefore 
to  be  pa£ed  over.  And  at  this  day,  this  cafe  of  LialiUm  is  hoidei^ 
for  clecre  law* 


(Ant.  238.  h.) 


Se<9t.  395. 


TTEMy/  un  diffiifor  infeoffa [on 
pier  enfee^  et  le  pier  morufi  de  tiel 

fflate  feijiey  per  que  les  tenenunts  di" 
Jcendont  a  le  diffeifor^  %  ^^'"^  fi^^  ^' 

heire^  Wr,  en  cejl  cafe  U  dijfeijee  bten 
poit  enter  fur  U  (Ufjeifor^  ntent  obftant 

je  dfcenty  pur  ceo  que  quant  al  dif* 
Jelfin^  le  dijfeifor  ferra  adjudge  etns 
forfque  come  diffetfor^  nient  obftant  U 

difcenty  ||  quia  particeps  criminis. 


ALSO,  if  a  difleifor  enfeoffe  his 
"^  father  in  fee,  and  the'  father  die 
feifed  of  fuch  eftate,  by  which  the 
knd  defcend  to  the  diflfeifor,  as  fonne 
and  heire,  &c.  in  this  cafe  the  dif- 
feifee  may  well  enter  upon  the  dif- 
feifor,  notwithftanding  the  difcent,  for  [2A.2.  zJ] 
that  as  to  the  diffeilin,  the  difleifor 
fhall  bee  adjudged,  in  but  as  a  dif- 
feifor,  notwithftanding  the  difcent,^ 
quia  particeps  criminis.  ( i ) 


15.  E.  4. 23.  a. 
)2.  £.  4«  z. 
]S.  E*  4.  ZK'i* 
4 }.  H.  6.  5.  h» 
34«  H.  6.  II* 
rz.  H*  8. 9. 

^4*  ^*  ^*  3*  9* 
^8.  H.  8.  5. 

5.  H.  7. 

^.  Aff.  54. 


r\  F  this  fufficient  hath  beene  faid  before  in  thb  chapter,  Se6L  38& 
^^  And  regularly  it  is  true,  that  albeit  a  difcent  be  caft,  and  the 
entrie  of  the  difleifee  taken  away,  yet  if  the  difleifor  commeth  to  the 
land  againe,  either  by  di(cent  or  purchafe,  of  any  eftate  or  freehold^ 
whiclys  implyed  in  the  (&c.)  the  difleifee  may  enter  npon  him,  or 
have  his  affile  agatnft  him*  as  if  no  difcent  or  meane  conveyance  had 
beene,  quia  particeps  criminis, 

39.  £•  3*  25,  26*      (Poit  Sed*  409.) 


X  em  added  in  L*  and  M,       |  &c.  added :  quia  particeps  crynhis,  not  in  L.  and  M. 

(0  [See  ^Qtc  172. J 


Of  Difbcntsi, 


Seft.  396,  395r^ 


Sedt,  396, 


TTEMyfi  home  fei fie  de  certaine 
'  terre  en  fee  ad  tjjue  deux  jiu^  et 
tnoruji  feijie^  et  le  fuifnefits  entra  per 
fhatement  en  la  terre^  quel  ad  ijffuey  ef 
de  ceo  mortift  feijiey  et  fes  tenements  di^ 
Jcendont  atiffue^  et  Vijfue  entra  en  la 
ierre  :  en  ccfl  cafe  le  fas  eigne j  cu  fan 
beirey  pott  enter  per  la  ley  fur  rijfue 
del  fits  puifne^  nient  contrifteant  le 
difcent^  pur  ceo  que  quant  le  fits  puifne 
matifl  en  la  terre  apres  le  mortfon  pier 
devant  afcun  entrie  per  le  fits  eigne 
-^  fatty  la  ley  intcndra  que  il  entra  en 
claymant  come  heyre  a  fan  pier.  Et 
pur  ceo  que  P  eigne  fits  clay  ma  per  mefme 
k  titUy  cejlafcavoiry  come  heyre  a  fon 
pier^  il  et  fes  heires  potent  enter  fur 
PiJJue  de  puifne  J  fits^  nient' ohjiant  le 
dtjcentj  v5ff .  pur  ceo  que  Us  claymont 
per  un  mefme  title.  Et  en  mefme  le 
maner  il  ferra^  fi  fueront  plufors  di* 
fcents  de  un  tffue  g,  un  auter  iffue  del 
puifne  fits. 

it  (hall  be^  if  there  were  more  difcepts 
younger  fbnne  ( I ). 


A  L  S  O,  if  a  tnan  feifed  of  cer-, 
"^  taine  land  in  fee  have  iffue  tvi'a 
fons,  and  die  feifed,  and  the  younger 
fonne 'enter  by  abatement  mto  the 
land,  and  hath  iiTue,  and  dieth  feifed 
thereof,  and  the  land  defcend  to  his 
iffiie,  and  the  iffue  enters  into  the 
land:  in  this  cafe  the  eldeft  fonne, 
or  his  heire,  may  enter  by  the  lavr 
upon  the  ifliue  of  the  younger  fon, 
notwithftanding  the  difcent,  becaufe 
that  when  the  yeunger  (on  abated 
into  the  land  after  the  death  of  his  fa- 
ther before  any  entrie  made  by  the 
eldeft  fonne,  the  law  intend  that  hee 
entred  claiming  as  heire  to  his  fa- 
ther. And  for  that  the  eldeft  fonr  % 
claimes  by  the  fame  title,  that  is  to 
fay,  as  hejre  to  his  father,  hee  and  his 
heires  may  enter  upon  the  iflfue  of  the 
younger  fon,  notwithftanding  the  dif- 
cent, &c.  becaufe  they  claime  by  the 
fame  title.  And  in  the  fame  manner 
from  one  iffue  to  another  iffue  of  the 


Sea.  397, 


JiA^E  S  en  ttel  cafe^^  fi  le  pier  fuit 
■*^^  feifie  de  certaine  terres  enfee^  et 
ad  iffue  deux  fitSy  et  devicy  et  P eigne 
\fits  entery  et  eft  feifiey  fcfr.  et  puis  le 
puifne  frere  luy  d^Jj'eififty  per  quel  dif- 
feijtn  Heft  feifie  enfee^  et  ad  ijffuey  et  de 
tiel  eflate  morufl  fiifie^  donques  P eigne 
frere  he  poit  enter^  mes  eji  mis  a  fon 
hriefe  d'entre  fur  diffeiun,  &c.  §  de 
receroerer  la  terre.  Et  la  caufe  efty 
pur  ceo  que  U  fuifne  frere  vient  a  les 
tenements  per  tortious  diffiifin  fait  a  fon 
eigne  frerey  etper  el  tort  la  ley  ne  poit 

entender 


CUT  in  this  cafe,  if  the  fatbec 
were  feSed  of  certaine  lands  ii^ 
fee,  and  hath  iflue  two  fons,  and  die, 
and  the  eldeft  fonne  enter,  and  is 
feifed,  &c.  and  after  the  yonger  bro- 
ther diffeifeth  him,  by  which  diflTeifin 
he  Is  feifed  in  fee,  and' hath  iffue^  and 
of  this  eftate  dieth  feifed,  then  the 
elder  brother  cannot  enter,  but  is 
put  to  his  writ  of  entrie  fur  dijeifin^ 
fe^f .  to  recover  the  land.  And  the 
caufe  iS)  for  that  the  youngeft  brcth^ji 
commeth  to  the  lands  by  wrongfuil 
■^     '  diflcifiii 


f  feat  not  in  L.  and  M. 

i  fits^^^^e^  L*  and  M.  and  Roh. 

^0  [Sec  Note  173.] 


I  fits^rere^  L.  and  M.  and  Roh. 
S  ^e.  aot  in  L.  and  M.  nor  R^h, 


Lib.  3*    Cap-  6.  Of  Difcents. 

gntinder  qui  it  clatnu  come  heire  a  fin 
fiiTy  nient  pluis  que  un  ejlrange  ferfin 
que  ujl  iijfeiju  t eigne  frere  %  out 
n'avait  edcun  title^  Is^c.  Et  ijfint 
f$ye$  veter  la  diverfttiey  ku  U  puifne 
frere  enter  apres  le  nurt  le  pier  devant 
etfiun  entrle  fait  per  P eigne  frere  en 
tiel  cas^  \  et  ou  f  eigne  frere^  enter 
afrei  la  mort  fon  pier^  et  puis  efl  dif- 


Sed.  397* 


Jeifie  fer  le  putjhe  frere^  ku  le  puifne 
frere  puis  moruftfe'ifie  §. 

bis  iather>  and  after  is  difleifcd  by  the 

$fter  dietfa  (ibUedi 


difleifin  done  to  his  elder  brother,  and 
for  this  wrong  the  law  cannot  intend 
that  he  claimeth  as  heire  to  his  lather, 
no  more  than  if  a  (Irangcr  had  dif- 
fcifed  the  elder  brother  which  had  no 
title,  &c.  And  fo  you  may  fee  the 
diveiTitie,  where  the  younger  brother 
entreth  after  the  death  of  the  father 
before  any  entrie  made  by  the  elder 
brother  in  this  cafe,  and  where  the  eU 
der  brother  enters  after  the  death  of 
younger  brother,  where  the  younger 


IPtov*  3o(.  a«} 


BnO.  lib.  4* 

fol.  261.1S29 
283.  Britton 
fol.  jSOf  i8i* 
FUta  IJ1>.  5. 
cap.  I,  a^  &€• 
Motd.  47. 

Pafch.  3.  £•  3« 
Coram  Rege 
Kane*  in  The* 
iior. 


S.E.  i.AiT.  38a 
40.  £•  3.  24*  b. 
19.  Ali.  m4. 


Vid.  Brooke  tit. 
Entrie  27. 

(Roll.  Abr.  628, 
#29.) 


(4.  Rep.  58.) 


**  V  ^  f^ft  ^^/^  k  fits  eigne,  l£c.  pott  emtrer  fiir  Pifme  del  fits 
-*-*  puifne,  ^f."  And  the  reafon  hereof  is,  for  that  the  law  iti- 
tendeth  the  youngeft  fonne  entred  claiming  the  land  as  heire  to  his 
father,  and  becaufe  the  eldeft  fonne  claimeth  alfb  by  the  fame  title, 
viis.  as  heire  to  his  father,  therefore  hee  and  his  hcires  may  enter 
upon  the  fecond  fonne  and  his  beires»  in  refpe£i  of  the  privitie  of  the 
blond  betweene  them,  and  of  the  fame  claime  by  one  title,  albeit  the 
youngell  fon  gaibed  a  fee  fimple  by  his  entrie :  for  LittUton  herc( 
caikth  it  ao  abatement,  which  proveth  the  gaining  of  a  fee  fim- 
ple. 

And  it  is  to  be  obferved,  that  e{ffi/a  mortis  anteceffcris  nan  tenet  in^ 
ter  conjun^as  perfonas  ficui  fratres  ^  Jororts,  l^€.  for  thefe  are  pri- 
vie  in  bloud,  but  it  lyeth  againll  (b-angers,  and  then  damages  are  to 
be  recovered  againft  a  flranger,  but  not  againft  his  brother. 

20.  C  3.     Darr.  prefent.  13.         12.  H.  3.    Mord.  pi.  ultim.         13.  £.  i. 
29.  Aff.  Ti.        F.  N.  B.  196.  b.        (8.  Rep.  4a.)       (Pod.  271.  ».) 

Lands  were  given  to  the  huiband  and  wife,  and  to  the  heires  of 
their  two  bodies,  they  hadiiTae  a  daughter,  the  wife  died,  the  huf- 
band  had  iifae  by  another  wife  foure  ions  and  died,  the  eldeft  fonne 
abated  and  died  feifed,  this  difcent  did  take  away  the  entrie  of  the 
daughters,  becaufe  they  claimed  not  by  one  title.  And  in  ancient 
booEes  the  eldeft  fonne  is  called  h^eres  prepinqttus,  and  the  younger 
ibnne  b^eres  remotus.  And  albeit  the  eldeft  fonne  hath  iflue  and  di- 
eth,  and  that  afcer  his  deceafe  the  yonngeft  fon  or  his  heire  entreth* 
and  many  difcents  be  caft  in  his  line,  yet  may  the  heires  of  the  eldeft 
fonne  enter  in  refpe6^  of  the  privitie  of  the  bloud,  and  of  the  fame 
claime  by  one  title ;  but  if  the  yonngeft  fonne  make  a  feoffment  in 
fee,  and  the  feoffee  die  feifed,  that  difcent  ftiall  uke  away  the  entrie 
of  the  eldeft,  in  refpefl  that  the  privitie  of  the  oloud  faileth.  And 
admit  that  the  youngeft  fonne  be  of  the  halfe  blond  to  his  brother, 
yet  he  is  of  the  whole  bloud  to  his  father ;  and  therefore  if  he  en* 
treth  by  abatement,  and  dieth  ieifed,  it  (hall  not  barre  his  elder  bro- 
ther of  his  entrie.  But  if  the  eldeft  fonne  entreth,  and  gaineth  an 
aduall  poffeilion  and  fcifin*  then  the  entrie^f  the  youngeft  is  a  diffei* 
iin.  And  then  a  dying  feiled  fliall  take  away  the  entrie  of  the 
eldeft,  ioxpojfej/io  terra  muft  be  njacna  when  the  youngeft  fonne  enters 

by 


[242.  bJ 


X  frere  not  in  L.  and  M.  nor  Roh. 
II  Csfr.  added  in  L.  and  M.  and  Roji* 


^  C^r.  addfd  in  l..  and  M.  and  Roh« 


[243-  a.] 


Lib*  3.  Of  Difccnts,  Scft.  397^ 

b^  abatement,  as  LitthiM  faith,  becaufe  he  hath  more  colour  in  that 
cafe  to  claime»  as  heire  to  his  father,  who  laft  was  a£^aaUv  feifed. 
TherefcM^  if  after  the  deces^e  of  the  father,  an  eftranger  doth  firit 
enter  and  abate,  apon  whom  the  youngeil  fonne  entreth  and  difTeife 
him  and  die  feifed,  this  difcent  ihall  binde  the  eldeft,  for  he  entred  by 
difleifin,  and  not  by  abatement 

If  a  man  bee  feifed  of  lands  of  the  nature  of  burgh  EngUfh,  and 
bathiflue  twofonnes  and  die,  and  the  eldeft  fonne  before  any  entrie 
made  by  the  youngeft,  entreth  into  the  land  by  abatement,  and  di« 
eth  ietfed,  this  (hall  not  take  away  the  entrie  of  the  youngefl  brother. 
J?/yfir  defimilihus.  And  thefe  and  the  like  cafes  are  aU  within  the 
reafon  and  rule  of  our  author*  And  where  our  author  fpeakech  (i-  RoH.  ABr. 
only  of  an  abatement,  fo  it  is  not  an  intrufion;  for  if  the  father  6a9«  Aat.x5.a-) 
make  a  leafe  for  life,  and  hath  iffue  two  fonnes  and  dieth,  and  the 
tenant  for  life  dieth,  and  the  youngefl  fonne  intrude,  and  die  feifed, 
this  difcent  (hail  not  take  away  the  entrie  of  the  eldeft.  .But  if  the 
father  hath  made  a  leafe  for  yeares,  it  had  beene  otherwife,  for  that 
the  pofieffion  of  the  leflee  for  yeares  maketh  an  a&uall  freehold  in 
the  eldeft  fonne.  And  it  is  to  be  obferved,  that  the  reafon  of  Little^ 
torn  in  this  cafe  (for  that  both  the  brethren  hold  by  one  title)  holdeth 
alfo  in  many  o<Jier  cafes. 

If  two  coperoeners  make  partition  to  prefent  by  tnme,  and  one  ^2*  E-  4«  4* 
of  them  ufurpe  in  the  tume  of  the  other,  this  ufurpation  (hall  not  ^*  ^' ^'  3** 
pat  the  other  out  of  poffeflion,  becaufe  they  daime  Dy  one  title,  ^^  ^    '   '^ 

If  two  copcrceners  be,  and  they  feverally  prefent  to  the  ordina«  DoftorfeStud. 
narie,  yet  the  church  is  not  litigious,  becaufe  they  claime  all  by  "?•  30.  ^ol*  u7» 
one  title,  (i). 

If  Qpon  a  writ  of  ditm  ctaufit  extremumt  the  yonngeft  fonne  be  it.  £*4*  x^« 
foand  heire,  the  eldeft  fon  hath  no  remedy  by  the  common  law,  be- 
cauie  they  claimed  by  one  title ;  but  otherwife  it  is,  if  they  claiqse 
by  feverall  titles,  as  it  appeareth  in  our  bookes  (2),     But  this  is 
now  holpen  by  a  ftatute  •  made  (ince  Littleton  wrote.  *  *•  ^-  ^«  «?•  'f 

If  two  parfons  be  in  debate  for  tithes,  which  amount  to  above  s^tj,c'seaf' 
the  fourth  part,  and  one  man  is  patron  of  both  churches,  no  indi^  ^^^^  foilowiiie. 
camsi  doth  lye,  for  that  both  incumbents  claime  by  one  and  the 
fame  patron«    EtJU  difinuUhus, 

And  where  Littlaon  faith,  feifed  of  lands  in  fee,  the  fame  law  it 
is  if  a  man  bee  feifed  of  lands  in  taile,  ^nd  hath  iiFue  two  fonnes 
Muiatii 


*«  Ei  ifiJkiJUi  lie**    That  Is  to  fay,  aftually  feifed,  either  by  en-  (p«ft.  ^45,  auj 
trie,  as  LittUtoM  here  patteth  it,  or  hy  pofTeflion  of  the  h^f:e  for 
yeares,  or  the  like. 

«  IPavoit  a/cMM  titU,  tsTc.'*    That  is  to  fay,  any  pretence  or 
iemblance  of  tide,  as  the  younger  brother  here  hath  ;  and  in  many 
other  cafes,  there  is  a  great  diverficie  holden  in  our  bookes  [0]  where  M  1.  C.  z« 
one  bath  a  colour  or  pretence  of  right,  and  when  he  hath  none  at  Dadafdie  19. 
allf  wbereof  you  may  read  plentifully  in  our  bookes.  *'•  Aff^g^** 

39.  S.  3.»6.        17.  E.  3.  59.        II.  E.  3.  Aff.88.       21.  H.  6.  14-       n.E.  $.\gc3.  *      Vi* 
iieU  400.  U  cap.  Carran. 

<i)  Acc.Dig.  p.  !•  c.  3«— See  7th  Ann.  c.  i8,  (%)  [See  Note  I74«] 


St<ft. 


lib..  3*  Cap.  6# 


Of  Difccnt** 


it&i  398^4 


Sea.  398. 


JP  JV  me/mi  le  mamr  ejtyfi  home  fei'^ 
fii  de  artaine  terre  enfei  ad  iffus 
deux  files  et  devity  P eigne  file  entra  en 
la  terre  claymant  tout  la  terre  a  lufy  et 
tntfolement  priji  les  profits^  et  ad  ijfue 
it  moruftfetfiey  per  que  Jon  ijjue  entery 
fuel  ijfut  ad  tjjue  et  devteUifUy  et  le 
ficondiffue  inter  t>  &  fie  ultra,  uncore 
le  puijne  file  ou  fin  iffuef  quant  a  le 
mottle  pott  enter  fur  quecunqtie  iffue  de 
f  eigne  fiUy  nient  ohjlant  tiel  difienty 
pur  ce9  que  ils  claimont  per  un  mefme 
titUy  if  Cm  Mes  en  tiel  cafi  fi  amhi^ 
deux  foers  avoyant  enter  apres  la  mart 
bur  piery  et  ent  fueront  fiifiesy  et  puis 
Feigne  fier  ufi  aiffiifie  la  puijne  fier  de 
eeo  que  a  luy  affierty  et  ent  fuit  fii'- 
Jie  en  feey  et  ad  i£iiey  et  de  tiel  ejlate 
moru/i  fiifie^  per  que  les  tenements  difi 
eendont  al  ijJue  del  eigne  fier  donque 
le  puijne  fier  ne  fis  heires  ne  potent  en^ 
tery  &(.  caufa  qud  fupra,  &c» 
cider  fifter,  then  the  younger  fifter 
quafiiproy  Ifc. 


T  N  the  fam^  manner  it  is^  if  a  man 
feifed  of  certatne  land  in  fee>  bath 
iflue  two  daughters  and  dieth^  the'^ 
eldeft  daughter  entreth  into  the  land 
claiming  all  to  her^  and  thereof  onely 
taketh  the  profits,  and  hath  ifliie  ana 
dieth  feifed,  by  v^hicfa  her  iflue  enter, 
which  iflue  hath  iflue  and  dieth  feif- 
ed, and  the  fecond  iflue  enter,  CT  fie 
ultray  yet  the  younger  daughter  or  her  ^ 

iflue  as  to  the  moitie  may  enter  upofi  [^43*  '^'i 
any  iflue  whatfoever  of  the  elder 
daughter  notwithftanding  fuch  difcent, 
for  that  they  claime  by  one  fame  ti« 
tie,  &C.  But  in  fuch  cafe  where  both 
fifters  have  entred  after  the  death  of 
their  father,  and  were  thereof  feized, 
and  after  the  eldefl:  fider  had  difleifed 
the  younger  of  her  part,  and  was 
thereof  feifed  in  fee,  and  hath  ifliie, 
and  of  fuch  eftate  dieth  feifed,  whereby 
the  lands  defcend  to  the  iflue  of  the 
nor  her  heirs  cannot  enter,  &c.  caufd 


(Hob.  i»o.  Poft. 

373.  b.  Ant^ 

19S.) 

21.  Afl*.  19. 

fti.E.  3.7.27. 3s. 

a6«  Air.  2. 

27.  AC  68. 
36.  AfT  p.  !• 
43.  E.  3. 19. 
4.  H.  7.  10. 
16.  H.  7.4. 
(Mo.  60.) 

See  nore  of  this 
in  the  chapter  of 
Wamntie^ 
StOt,  710. 

28.  Aff  30. 
VidcScft.  710. 
(4.  Leo.  52. 
Ant.  174- A') 


"  /^LAIMON^  tout  la  terre,^*  Here  it  appcareth,  that  when 
^  the  one  coparcener  Joth  fpecially  enter,  claiming  the  whole 
land,  and  taking  the  whole,  profits,  that  (he  gaines  the  one  moitie>^ 
o'/ie.  of  her  fifter  by  abatement,  and  yet  her  dying  feifed  (hall  not 
take  away  the  entrie  of  her  filler ;  whereas  when  one  coparcener 
enters  generally,  and  taketh  the  profits,  .this  (hall  be  accounted  in 
law  the  emrie  of  them  both,  and  no  diveding  of  the  moitie  of  hec 
filler  (i). 

If  one  coparcener  enter  claiming  the  whole,  and  make  a  feoff- 
ment in  fee»  and  take  backe  an  eflate  to  her  and  her  heires,  and 
hath  iffue  and  die  feifed,  this  difcent  (hall  take  away  the  entrie  of 
the  other  fifter,  becaufe  by  the  feoffment  the  privitie  of  the  copar-^ 
cenarie  vvas  deflroyed. 

«  Claimont  per  uh  mefine  title,  Wr.'*  Of  tlus  fuBicient  hath 
beene  faid  in  the  next  precedent  Sedlion. 

"  Ne  potent  enter.  ifcJ*  Of  this  there  hath  beene  alfo  fpokca 
in  the  fame  Sedion. 


t  &c»  added  L.  and  M.  and  Roll, 

a 


(1)  [See  Note  175.] 


Sca^ 


I" 


iAb.  3. 


Of  Difccnts. 


Sea,  399. 


Seft.  399. 


JTEMj/t  borne  eft  feifte  de  «r- 
taine.  terre  /a  fesy  et  ad  iffue 
deuxfitSy  et  F  eigne  pts  efi  bajiardy  et 
U  puifne  frere  eft  muUery  et  le  pier 
deviey  et  le  bajlard  enter  enclaimant 
tome  heire  a  ftm  fiery  et  occupia  la 
terre  tout  fa  viey  fans  afcun  entre  fait 
fur  iuy  per  le  muliery  et  le  bajlard  ad 
iff'uey  et  moruft  feifte  de  tiel  ejiate  en 
feey  et  la  terre  dtfcendift  a  fan  ijfuey 
et  fon  iffue  entevy  13 c,  en  cejl  cafe  le 
mulier  eft  fans  remediey  c/ir  il  ne  polt 
entery  ne  aver  afcun  a£fton  pur  reco^ 
verer  la  terrcy  pur  ceo  que  eft  un  an'- 
tient  ley  en  tiel  cafe  ufey  £sf  f  •  * 


ALSO,  if  a  man  be  fcifed  of  cer* 
^^  tain  lands  in  fee,  and  bath  ifllie 
two  fonnes,  and  the  elder  is  a  ba- 
ftard,  and  the  younger  muliery  and 
the  father  die>  and  the  baftard  entretb 
claiming  as  heire  to  his  father,  and 
occupieth  the  land  all  his  life^  with- 
out any  entrie  made  upon  him  by  the 
muliery  and  the  baftard  hath  iiHie, 
and  dieth  feifed  of  fuch  eftate  in  fise, 
and  the  land  defcend  to  his  ifTue,  and 
his  iffue  entreth,  &c.  in  this  cafe  the 
mulier  is  without  remedie,  for  he  xa^y 
not  enter,  nor  have  any  a6fien  to  re- 
cover the  land,  becaule  there  is  an 
ancient  law  in  this  cafe  ufed,  &c. 


CEISIE  enfeeV 
^  taile. 


For  this  holds  not  in  cafe  of  aa  cilatc  ^*-  ^P^*  57» 

39,  E.  3.    Le 
dafveine  caie. 


[244 


"  Mulier y  feu  filius  niulieratu$^%  Mulier  hath  three  figmfications, 
Firfty  Sub  nomine  mulieris  continetur  qtuelibet  fcemina*  Secondly, 
Prpprie/ub  no?nine  mulieris^  continetur  virgOm  Thirdly,  AppeUatione 
4nulieri$^  in  legibus  Anglia^  continetur  uxor*  Et  fie  filius  natus  *vel 
filia  not  a  exjuftd  uxore,  appellatwr  in  legibus  Angli^e  filius^  mulieratus, 
feufilia  mulieratat  a  fonne  mulier ^  or  a  daaghter  mulier,  Sicut  ba* 
-%  ftardus  (2)  dicitur  a  Graco  verbo  Ba/faris,  i,  e.  meretrix,  fen  concu^ 
'  ^'J  biaa,  quia  frocreatur  ex  meretrice/eu  concuhind.  In  Englifh,  hec  is 
called  bafe  borne,  and  thereupon  fome  fay,  that  a  baflard  is  as  much 
to  fay,  as  one  that  is  a  bafe  natural),  for  aerd  fignifieth  nature.  I 
read  in  FletUt  [/]  that  there  bee  three  kindes  of  ballards,  wk,  man- 
fir,  ncthus,  i^/purius,  which  are  defcribed  in  two  old  verfes : 

Manfiribus  fiortum,  notho  mcecbus  dedit  ortum, 
JJtJeges  e /pica f  fie  fpurius  eft  ah  arnica,  (l) 

Godb.  281. 


541. 


Palm* 


Lib.  8.  fol.  rot 9 
102.  Sir  RidL 
Lechford*s  cafe* 
(2.  Roll.  Abr. 
«S4.  586. 
Dodtor  &  Scud. 
68,  69.) 
Claa?  ii.  lib.  7, 
cap.  A.      t 
Braa.  lib.  5. 
cap.  19. 
Brie  cap.  70. 
Vide  Sea.  188. 
0]  Flet.  lib.  I. 
cap.  5.     Vidp 
SeA.  380. 
(i.  Roll.  Abr. 

356>  357.  35«> 
359.  Cro.  Jac. 

9.       4.  Inft.  36.) 


But  we  terme  them  all  by  the  name  of  ballards,  that  be  borne  out 
of  lawfull  marriage.     By  the  common  law,  [r]  if  the  hulband  be  WB«ftl»*>.4r 
within  the  foure  feas,  that  is,  within  the  jurildidion  of  the  king  of  -^h.Vq-'* 
England,  if  the  wife  hath  i/Fue,  no  proofe  is  to  be  admitted  to  43.  £.  3.  i^, 
prove  the  childa  a  baHard^  (for  in  that  cafe  filiatio  non  poteft  pro-  41.  £.  3.  7. 

bari)  44*  E' 3*  «<>• 
29.  Afl.  54. 

98.  Ain  14.       u  H.  6.  7.      J9«  H.  6.  17.      39.  E.  3.  13. 


*  t^c,  not  in  L.  a/id  M-  nor  Roh. 
(^  [See  Note  176.]  (1)  [Sc:j  Note  177.] 


Lib.  3.  Cap.  6. 


Of  Difceiite* 


Sea.  399^ 


hart)  anlefle  the  holband  hath  an  apparent  itopof&bilitie  of  pro«» 
creation ;  as  if  the  huiband  be  but  eight  yeares  old,  or  under  thd 
age  of  procreation »  fuch  liTue  is  baftard,  albeit  he  be  borne  witluii 
^_  if.E.4.iS.  mariaee.  (2)  [/]  But  if  the  iflue  be  borne  within  a  moneth  or  si 
>•  ^a^  i^)  day  aner  mariage>  betweene  parties  of  full  lawfull  age«  the  childe 
is  legitimate.  (3) 


J5 


•*  Difandift  a  fon  iffue.^*  For  if  the  baftard  dieth  feifed  without 
ifTuet  and  the  lord  by  efcheat  entreth,  this  dying  feifcd  (hall  not 
barre  the  mulier^  becaafe  there  is  no  difcent.  If  the  ballard  enter» 
and  the  muUtr  dieth,  his  wife  privenient  enfeint  with  a  Tonne,  the 
bailard  hath  iflue  and  dieth  feiied,  the  fonne  is  borne,  his  right  is 
bouild  for  ever.  But  if  the  baflard  dieth  feifed.  Ins  wife  enfeint 
with  a  fonne,  the  mulier  enter,  the  fonne  is  borne,  the  iifue  of  the 
(Fbft.  160. 173.  baftard  is  barred :  for  Littleton  putteth  his  cafe,  that  there  mull  noc 
!•  Roll.  Abr.      only  be  a  dying  feifed,  but  alfo  a  difcent  to  his  iflae. 


€24.    t.  Rrp 

BOI.  Ik 

Ant.  15.  a« 
7.  Rep.  4a.) 


XJb.  %.  ioi>  TOa. 
SU  Rich.  1 
§avi^%  cafe. 


Ms. 


«*  Etfin  ijfue  tntiff  VcV  And  fo  it  is  to  be  underftood^  albeit 
the  mulier,  after  the  deceafe  of  the  ba(fiard»  doth  enter  before  the 
heire  of  the  baftard ;  for  the  difcent  bindeth*  and  not  the  entrie  of 
the  heire. 

*jD.  o.  i«i,i«*.  **  ^'  mutter  eft  fans  remedied*  Hereby  it  appeareth  that  this 
Sir  Rich.  Lech-  difcent  differeth  from  other  difcents,  for  this  dilcent  barreth  the 

right  of  the  mulier,  whereas  other  difcents  doe  take  away  the  en-* 
trie  only  of  him  that  right  hath,  and  leaveth  him  to  his  adion,  but 
here  by  the  dying  feifed  of  the  baftard,  his  iflue  is  become  lawfull 
heire.  [a]  It  is  holden  that  flf  the  mulier  bee  within  age  at  the 
time  of  the  dying  feifed,  that  neverthelefle  hec  fliall  bee  barred* 
becaufe  the  iJTue  of  the  baftard  is  in  judgement  of  law  become 
lawfull  heire,  and  the  law  doth  preferre  legittmation»  before  the 
privilege  of  infancie. 

And  the  reafon  of  this  cafe  is»  for  that  Juftum  non  eft  aliquem  poft 
mortem  facere  baftardum,  qui  toto  ttmpore  *vita  fiut  fro  legitimo  Ufaie-^ 
batur.  And  fo  it  feeroeth  to  be,  that  if  a  man  hath  inue  a  fonne 
being  baftard  eigne,  and  a  daughter,  and  the  daughter  is  married, 
the  hither  dieth,  the  fonne  entreth  and  dieth  feifed,  this  (hall  barre 
the  feme  covert.  And  the  difcent  in  this  cafe  of  fervices,  rents,  re- 
veriions,  expedant  upon  eftates  taile,  or  for  life,  whereupon  rents 
are  referved,  &c.  fliall  binde  the  ri^ht  of  the  mulier,  but  a  difcent 
of  thefe  fliall  not  drive  them,  that  right  have,  to  an  a6tion. 

So  if  the  baftard  dieth  feifed,  and  his  iflue  endoweth  the  wife 
of  the  baftard,  yet  is  not  the  entrie  of  the  mtdier  lawfull  apon  the 
tenant  in  dower,  for  his  right  was  barred  by  the  difcent. 

If  the  baftard  eigne  entreth  into  the  land,  and  hath  iflue>  ^nd 
entreth  into  religion,  this  difcent  fliall  barre  the  right  of  the  mulier. 


E.2. 

difcent.  Br.  49. 
31.  Afll  !%.%%• 
33-  E.  3. 

Verdia.  4S. 

f6.  Air.  1*      t 
1.  Com. 
deawel*ft  cafe* 
]o.  £.  3.  ». 

13.  £.  I.  tit. 
Baftardie  2S. 
(Poft.  246.  a. 
5.  Rep.  98.) 

14.  E.  2. 
Baftftrdie  26. 

Sir  Rich.  Lecb- 
ford*t  caie,  ubi 
Aipra. 
(Ant.  241.) 

so.  H.  3. 
Baftard le  29. 
(Poft.  24S.) 

Hill.  18.  £.  3. 
cor.  Reg.  Rot. 
i44.Ebor. 


€€ 


Ad  iJfue  deux  fits**    If  a  man  hath  iflue  fuch  a  baftard  as  is 
aforefaid,  and  dieth,  and  the  baftard  entreth  and  dieth  feifed,  and 
the  land  defcendeth  to  his  iflfue,  the  collaterall  heire  of  the  father 
IV ^' a'  ?' ^'    "  bound,  as  well  as  where  there  be  two  fonnes. 

tit.  Baft4rQ.  31. 

Sir  Rtch.  JUcfaford*!  cafe,  ubi  fupra.    See  afterwards  io  the  Chapter  of  Warrantees.    (Poft.  368.  a.) 


And 


(i)  [Sec  Note  1 78.] 
4 


(3)  See  notei.  to  page  24.5.  a« 


Lib.  3*  Of  Diiccntti  Sed.  400. 

And  whett  ear  &ntho#  Ipeaketh  of  fonnesj  fo  it  is  if  a  man  hath 
iflbe  tm>  daughters,  die  eldeil  being  a  baftard,  and  they  enter  and 
occapie  peaceably  at  heires  $  now  the  law  in  favour  of  legitima-^ 
tion  (hall  not  adjudge  the  whole  poiTeffion  in  the  multer,  (who  then 
had  the  only  i4ght)  but  in  both,  fo  as  if  the  ballard  hath  iiTue 
^  and  diethy  her  iflbe  ihall  inherit«  r  .«i     >^ 

|l4f  b»J      [i]  And  in  the  fame  cafe,  if  both  daughters  enter  and  make  ifila'raie  15!  ^  ^ 
parduon,  this  panidon  (hall  binde  the  mulier  for  ever.  »i.  £.  3.  34.  b, 

[c]  And  an  affife  of  imrtJ^anafier  lieth  not  betweene  the  ba-  30.  Afl*.  p.  7. 
ftard  and  the  nmliir  in  refpe^  of  the  prwrimitie  of  bloud.  sir  Rich.  Lech- 

And  the  baftard  bebg' impleaded  or  Vouched  (hall  have  his  age«      ubi  fup.    ' 

_    -    ,  ,  ,  .  ^  •••.*.  t     t^   -rt-       r']BriiI.cap.73* 

^  Et  U  bafiard  inter  C9mi  bttre  ajw  pier"    If  a  man  hath  ilTue  20.  £.  %. 

baftard  eigne  and  wudier  pui/m,  and  the  ba^d  in  the  life  of  the  Vouch.  129. 

father  ha3i  ifiue  and  dieth,  and  then  the  father  dieth  feifed,  and  i'*^*  Z-H^Z* 

the  fonne  of  the  baftard  entreth,  as  heire  to  his  grandfather*  and  Ifp^^cK^Lech 

dieth  feifedj  thb  difccnt  (hall  binde  the  mulier.  ford's  cafe,      ^ 

ubi  fup. 

••  Pmr  ceo  qmeefi  amieai  ley  en  tiel  cafe  ufe^  Vc,**  As  hereafter  in  (Abu  170.  b.) 
oar  Commentarie  upon  die  two  next  Sedions  (hall  appeare,  by  our 
antient  bookes,  and  the  andent  ftatates  of  the  realme.  And  here 
is  implyed  how  neceflarie  it  is«  after  the  example  of  our  author* 
to  looke  mto  the  andquides,  tha^  which  nothing  u  more  venerablej 
profiuble,  and  pleafant.  ( 1 ) 

Sed.  40c)* 

]Lf^  S  il  ad  eftre  fefinion  d^aleuns^  D  U  T  it  hath  beerte  thtf  opinion  of 

■*^  fueceoferra  tntendui  leu  lepier  -^  fome,  that  this  (hall  be  intendc«d 

ad  un  fits  bafiardper  unfenu^  etpuis  wherd  the  father  hath  a  fonne  baftar& 

efpwfa    me/nu  la  femey  et  apres  le  by  a  woman,  and  after  marrieth  die 

efpoufils  if  ad  iffke  per  mefme  la  fenu  fame  woman,  and  after  the  efpoufels 

Un^fitSy  eu  tin  file  mulier^  et  puis  le  Jie  hath  iiTue  by  the  fame  woman  a 

pier  mertifty  Vc*  fi  tiel  bajiara  enter^  {on  or  a  daughter,  and  after  the  father 

(ic.  et  ad  ijjue  et  devte  Jeifiey  igc.  dieth,  &c«  itfuch  baftard  entreth,  &c. 

donque  aver  a  Piffue  de  tiel  bajlard  U  and  tuith  ilTue  and  die  feifed,  &c.  then 

terre  cleerement  a  lujy  come  avant  efi  (hall  the  iffue  of'fuch  baftard  have  the 

dity  ifc.  et  nemy  afcun  outer  bajlard  land  cleer^ly  to  him,  as  it  is  faid  be- 

la  mere  que  nefuit  unque  eftetefe  a  fin  font,  &c,  and  not  any  dther  baftard 

fier*     Et  ceejembte  bone  ft  reafinable  of  the  mother  which  was  nevdr  mar- 

apinian :  car  tiel  bajlard  nee  devant  ried  to  his  father.    And  this  feemeth 

ej^fils  celebret  perenterfin  pier  etfa  to  be  a  good  and  rcafonable  opinion  : 

mere^  perJa  ley  defitint  efglife  eft  mu*  for  fuch  a  baftard  borne  before  mar- 

&r,  content  que  per  la  ley  del  terre  il  ri^ige  celebrated  betweene  bis  fadief 

efi  bqftardy  et  ijpnt  il  ad  un  colout'  and  his  mother,  bv  the  law  of  holy 

cTentrer  come  heire  a  fin  pier j  pur  ceo  church  is  mulier^  albeit  by  the  law  of 

que  il  efi  per  un  ley  muberj  (^r»  fci-  the  lasld  he  is  a  baftard,  and  fo  he  hath 

hctXy  per  taley  d$  faint  ifgUfi*    Mes  a  colgur  to  enter  as  heire  to  his  fa* 

auterment  dieri 

(i)  i;SccNttci79.] 


Lib.  3.    Cap.  6, 


Of  DiiSciits. 


Seft.  402 


ai.  E.  4.  5* 
5.  £•  4.  60. 


Pl.Com.Paifon       "  Interrupt  h  fftpfficn  del  hafiard^  Wf."     M  the  baftard  invite 

•^  cu  JJi>nyl^e'8^    ^^  muher  to  fee  his  houfc,  and  to  fee  piftures,  &c.  or  to  dine  with 

'•'  •i?i'-'   •••'  I*'*'  or;io.hAvd5,  hunt,  or  fport  with  him,  or  fuch  like  upon  the 

'IrlS;!'^'-*  ;  l4^<5dcfcefi*d«cf,.tnrf3ufie:AV//r  WBuycph  Uf>on  th^  land  according- 

J.  E.  4. 3. '        ly,  tVis'is  nO*im«rru/tiof  ^C^cgrJife  tfc  {aAc  in  by  th-  confent  of  the 
baflard,  and  therefore  the  coAmrtij  iJf^Jn  the  land  can  be  no  tref- 
pafle ;  but  if  the  utuLer  commeth  upon  the  ground  of  his  own  head> 
and  cuttcth  downc  a  trte,  or  diggeth  the  foile,  or  take  arty  profit^ 
thcfe  fhall  be  interruptions;  for  rather  than  the  baftard  (hall  punilh 
him  in  an  adlion  of  trefpafle,  the  z^  (hafl  amount  in  law  to  aa 
entry,  becaufe  he  hath  a  right  of  entry.     So  it  is  if  the  muHer  put 
any  of  his  b  alts  into  the  ground,  or  command  a  ftran||er  to  pot  on 
his  bcafts,  thfle  doe  amount  to  an  entry  ;  for  albeit  m  thefe  cafes 
the  mutitr  doth  not  ufe  any  cxprrls  words  of  entry,  yet  thcfe,  and 
fuch  like  adis,  doc  without  any  words  amount  in  hw  to  an  cntrie; 
for  zt\s  without  words  may  make  an  entry,  but  words  without  air 
aft  {*viz.  entry  into  the  land,  &c.)  cannot  make  an  entry,  (all  whtda 
interruptions  are  implied  in  the  faid  ^c.)     More  fhall^  be  iaid- 
bereaf  ter  of  interruptions,  in  the  chapter  of  Condnuall  Claime. 


Sed,  402 


7  T  E  My  fi  un  enfant  deins  age  ad 
tiei  caufe  de  entry  en  afcum  tcrrei 

eu  tenements  fur  un  auter^  que  cjl  fei^ 

fie  en  fee^  cu  en  fee  taile  de  mefme  Us 
terres  ou  tenements^  ft  tiel  home  que  efl 
tiehnent  (etfie^  morufi  de  tiel  e/late  fei-^ 

fie^  et  ii-s  urres  dtfcendcnt  a  fun  ijfue 
durant  U  U7nps  que  V enfant  eji  deins 
age-i  tiel  difcent  ne  tollera  P entry  Pen- 

fitttj  mes  que  il  poit  enter  fur  le  iJfue 
que  ejl  eins  per  tiifcentj  (Je,  pur  ceo 
que  nul  laches  ferra  adjudge  en  un  en^ 

font  deins  age  en  tiel  cafe* 


ALSO,  if  an  infant  within  age 
"^  hath  fuch  caufe  to  enter  into  any 
lands  or  tenements  upon  anochcff 
which  is  fcifed  in  fee,  or  in  fee  tailc 
of  the  fame  lands  or  tenements,  if 
fuch  man  who  is  fo  feifed,  dieth  of 
fuch  eftate  feifed,  and  d)e  lands  de- 
fcend  to  his  iflue  during  the  time  that 
the  infant  is  within  age,  fuch  difcent 
(hall  not  take  away  the  entry  (2)  of 
the  infant,  but  that  hee  may  enter 
upon  the  iiTue  which  is  in  by  difcent, 
for  that  no  laches  ihall  be  adjudged 
in  an  infant  within  age  in  fuch  a 
cafe. 


Brd6ke  tit. 
tiircenl.40.. 


so.  H.  6.  aS.  b. 
a.  E.  4.  25,26. 
1 5.  E.  4. 
iiiccnC.  30* 


*'  QT  un  en/ant  deins  age  ad  caufe  d^entren**  If  a  roan  feifed  of 
•^  ^  lands  in  fee  die,  his  wife  prinjement  enfetnt  with  a  fon,  and  a 
'  ilranger  abate,  and  die  feifed,  and  after  the  fonne  is  borne^  hee 
ihaJl  bee  bound  by  the  difcent,  (i)  becaufe  hee  at  the  time  of  the 
difcent  had  no  right  to  enter,  and  this  is  to  be  gathered  upon  thefe 
words  of  Littleton^  eui  caufe  d^wtrer^  which  at  the  time  of  the  dif- 
cent he  hath  not. 

*'  Efi  eins  per  difcent ^  ^c***    Here  is  implyed  any  other  heire, 
collaterall  or  linealL 

Aq 


(0  [SeeNott  181.] 


(t)  [Sc«  Note  183.] 


I 

Lib.  3.  Of  Diicents.  Sed.  403I 

.  f^      %      A»  infant  is  accounted  in  law  (as  hath  beene  often  faid,)  [d]  [//]  Vide  Sea. 
I40«  a*J  QQi^  lie  pafleth  the  a^e  of  21  ycares,  and  certaine  privilege^  hee  >59-4<>3* 
ilntk  IB  fcfped  of  hit  infancy. 


**  Nul  lachtifirr^  adiudge  em  It  enfant  deint  agt  tn  tUl  cafi}* 
And  LutUfn  well  added  (m  ufl  ea/tj  that  is»  ia  cafe  of  difcent* 
ibr  in  fon^  .other  cafesj  laches  (ball  prejudice  an  infan..  As  laches 
ihall  be  adjudged  in  an  infantj  it  he  prefenc  not  to  a  ciiui-ch 
withiA  &x  moneths*  for  the  law  refpedleth  more  it\c  privilege  of 
the  church  (that  the  core  bee  fervcd)  than  trte  prlviiege  of  infancy. 
And  fo  the  publike  repoie  of  the  reaUme,  concerning  mens  freeholds 
and  inheritance^  (hall  be  preferred  before  the  privilege  of  infancy, 
in  cafe  of  a  fine»  where  the  time  begins  in^the  time  oflhe  ancelior. 
So  non-claime  of  a  viJlaine  of  an  inf^tnt  by  a  yeare  and  a  day,  who 
hath  fled  ioto  accient  deroefne,  (hall  take  away  the  lelfure  of  the 
infant.  And  if  an  infant  bring  not  an  appeale  of  the  deach  of  his 
«iiceilor  within  a  yeare  and  a  day,  he  ^  barred  of  his  appeale  for 
ever,  for  the  law  refpedls  more  liberty  arid  life  than  the  ]>rivilege 
of  infancy.  And  here  it  is  to  be  obferved,  that  Littleton  puttcth 
his  cale,  that  an  infant  (hall  enter  upon  a  difcent,  when  a  (tranger 
dieth  ieiied,  but  hee  put  it  not  fo  before,  in  the  cafe  of  the  baftard 
eigne.  B.  tenant  in  taile  infeoffeth  A,  in  fee«  A,  bath  iiTue  within 
age  and  dieth,  B^  abateth  and  dieth  feifed ;  the  i(rue  of  A.  being 
ihll  within  age,  this  difcent  (hall  binde  [^]  the  infant,  for  the  i(rue 
in  taile  is  remitted :  and  the  law  doth  more  refpe£l  an  ancient  right 
in.  this  cafe,. than  the  privilege  of  an  infant  that  had  but  a  defea* 
fible  eflate.  And  it  is  faid  [/ ]  if  the  king  die  fetfed  of  lands,  and 
the  land  defcend  to  his  fucceifor,  that  this  (hail  bind  an  infant,  for 
that  the  privilege  oi  an  infant  in  this  cafe  holds  net  againft  the 


Sed.  403* 


33.  E.  3.  (|uar. 
imp.  4.6. 
(Ant.  171.  a. 
Poft.  337.  b. 
350.  b.  3S0.) 

PI.  Com.  372. 
^F.N.  B.  33.  b* 
6.  Rep.  48.  b. 
3.Rep.S4.) 


(Poft.  348.  a. 
157-  «•) 

[rjii.E.4.  i,S« 
F.''N.  B.35.  m« 

/]  35-  H.  €. 


J  TE  M^  file  havfieifafam^CHne 

^  en  droit  la  feme^  mi  title  et  droit 
d^ enter  en  tenements  que  un  outer  ad  en 
feey  cu  en  fee  iaiUy  et  tiel  tenant  nuh- 
^ruji  jeifiey  l^c.  en  tiel  cafe  fentrie  le 
barm  ejl  toUefur  fheire  que  eft  eins 
per  dijcentn  Me$  ft  le  baron  deviey 
donque  la  feme  bien  pott  enter  fur  le 
iffue  que  eft  eins  per  difcent^  pur  ceo 
que  laches  le  baron  ne  turnera  la  feme 
Mi  fes  beires  en  prejudice  ne  en  dam' 
mage  en  tisl  cas^  mes  que  la  feme  etfes 
heirs  bien  poient  entery  lou  tiel  difcent 
eft  efcbui  durant  le  coverture. 


ALSO,  if  hufband  and  wife^  as 
in  right  of  the  wife,  have  title 
and  right  to  enter  into  lands  which 
another  hath  in  fee,  or  in  fee  tayle, 
and  fuch  tenant  dieth  feifed,  &c.  in 
fuch  cafe  the  entry  of  the  hufband  ia 
taken  away,  upon  the  heire  which  1% 
in  by  difcent.  But  if  the*  hufband 
die,  then  the  wife  may  well  enter 
upon  the  iflTue  which  is  in  by  difcent> 
for  that  no  laches  of  the  hufband 
fhall  turn  the  wife  or  her  hems  to 
any  prejudice  nor  lo/Te  in  fuch  cafe, 
but  that  the  wife  and  her  heires  may 
well  enfer,  where  fuch.  difcent  is 
efchued  during  the  coverture^ 


..4^  bv..A! 


(1}  [See  Note  184.] 


«  SI 


Lib.  3.    Cap.  6.  ©f  Difccnts.  Scd.  404^  ' 

"    O I  iaren  ef /emi,  come  in  ^roit /a /ime,  0Mt  titU  ft  droit  iTnOiTf 
*^  W<.  #/  tithenant  mttfi  feifie^  ^r." 
f .  ff.  7. 14.  a.         Thefe  words  are  generdU  but  are  panknlarly  to  bee  onderftood*    > 
a,  E.  4. 25.        ^/jj,  when  the  wrong  was  done  to  the  wife  during  the  corerture ; 

lo  H.^'s.'^Is.  W  ^^^  ^^  ^  ^^'"^  ^"^^^  .^^  ^^^  ^^  ^^"^^  '"  ^^*  *"^  ^*  dSffeifed,  and  then 
4a!  e!3.  1}.*  taketh  hufband  ;  in  this  cafe  the  hofband  and  wife»  as  in  the 'right 
J  c.  £.  4.  of  the  wife,  have  right  to  enter»  and  yet  the  dying  feifed  of  the  dif-    • 

^licent.  30*         feifor  in  that  cafe  (hall  take  away  the  entry  of  the  wife  after  the  deatk 

of  her  hufband ;  and  the  realbn  is  afwdl  for  that  (bee  herfelfe  when 
ihee  was  fole,  might  have  entred  and  reoontinued  the  poffeffion,  as 
alio  it  (hatl  be  accounted  her  folly  that  ihee  would  take  fack  a  kuf* 
band  which  would  not  enter  before  the  difcent. 
§•  H«  7^  »4.  But  there  if  the  woman  were  within  age  at  the  time  of  her  taking   [246  •  b.J 

of  huiband*  then  the  dying  feifed  fliall  not  after  the  deceafe  of  her 
hufband  take  away  her  entry ;  becaufe  no  folly  can  bee  accounted 
in  her*  for  that  fliee  was  witliin  age  when  (hee  tooke  hu(band»  and 
after  coverture  ihe  cannot  enter  without  her  hafl>and ;  all  which  is 
implyed  in  the  faid  (t^r.) 

Vld.  SeA.  49t.  *«  Lachts  U  haron  ne  tmrttera  la/gm,  lie.  al  frijudicet  tic**  Lacbis 
(Hob.  96.  figuifieth  in  the  common  law,  retchlefneiTe*  or  neglieence.  it  negii* 

^"Lv^l66.*  gtntia/imper  habit  infortunium  amitem.  Here  is  a  diverfity  to  be 
s!  Rep.  100!  obfervedy  that  albeit  regularly  no  laches  Ihall  be  accounted  in  in- 
J.  Roil.  421.  fants,  or  feme  coverts,  as  is  aforefaid*  for  not  entry  or  dayme  to 
Flo.  236.)  avoid  diCcents,  yet  laches  ihall  be  accounted  in  them  for  no  per- 

formance of  a  condition  annexed  to  the  (late  of  the  land.  For  if  a 
feme  be  infeoffed  either  before  or  after  marriage,  referving  a  rent, 
so.  H.  6.  ^%.  b.  and  for  default  of  payment  a  re-entrie ;  in  that  cafe,  the  laches  of 
[ff]  3 1. AH*  p. 1 7.  the  baron  (hall  diflierit  the  wife  for  ever.  And  fo  it  is  [»]  of  an 
42.  £.  3.  I.  infant;  his  laches,  for  not  performing  of  a  condition  annexed  to  a 
PI.  Com.  55.       (tate,  either  made  to  his  anceilor  or  to  himfelfe,  fliall  barre  him  of 

it.  H.  7'.  ^^  "g**'  °^  ^^^  ^*"**  ^^"^  *^*'' 

35!  H.  6.  '41.  ^^  *  nian  make^  a  feoffment  ip  fee  to  another  referving  a  rent^ 

PI.  Com.  136.  b.  and  if  he  pay  not  tne  rent  within  a  moneth,  that  he  (hall  double 

f  leta  lib.  %.        the  rent,  and  the  feoffee  diech,  his  heire  within  a^e,  the  infant  pay- 

<>P.-  %y  etb  not  the  rent,  he  fhaM  not  by  this  laches  forfeit  any  thing.    But 

Otherwife  it  is  of  a  feme  covert ;  and  the  reafoo  and  caufe  of  this  ' 

[a]  Le  Aatufede  diverfity  is,  for  that  the  infant  is  provided  for  by  the  ftatute,  [0]  non.         / 

Xlcrccq  ca.  jj,      current  vfura  contra  aliquem  infra  atatem  exiften^  lie.     But  that 

i!atutc  doch  not  extend  to  a  feme  covert,  neither  doth  that  ftatute 

extend  to  a  copdition  of  a  re-entry  ;  which  an  infant  ought  to  per- 

forme,  for  the  forfeiture  thereof  cannot  bee  called  ufura. 


*  Sed.  404. 

J[/fE  S  ta  (ouft  tuftt,  lou  tiel title     "RUT  the'  court  hoWeth,  where 
■^        eji  dohi  il  firm  Jole^  que  puis  fuch  title  is  given  to  a  fem  fole^ 

frent  baron  que  rCentra  pas^  einsfuffer    who  after  taketh  nulband  which  dotht 
W  difcent^  i^c.  Iff  auter  j/?,  car  Jerra"  not  enters  but  fufter  a  difcent,  &c» 

dit  there 

f  This  Se&ion  is  not  in  L.  and  M.ner  Rok» 


Of  Difcentfi. 


Se<5l.  405. 


Lib.  3* 

dit  la  folly  le  feme  di  prendre  tkl  ba^    there  otherwife  it  is,  for  it  fhall  be 
rott  que  fCentre  en  tcmpSy  feV.  faid  the  folly  of  the  wife  to  take  fuch  a 

bjuiband  which  entered  not  in  tinie,&c» 

'T'HIS  IS  added,  and  thcFcforc,  as  formerly  I  have  done,  I  9-^.7.24. 
<*-    meddle  not  withal i ;  howbeit  the  opiaioQ  is  holdea  for  Iaw«  a< 
it  appeareth  in  the  fe^on  next  precedent* 


Sed,  405, 


/ 


TE  M^Ji  home  que  eft  de  nonfane 
memorte^  que  ejl  a  dire  en  Lat'tn^  qui 
non  eft  compos  mentis,  ad  caufe  d'en^ 
tre  en  afcuns  iiels  Unements^fi  tiel  dif- 
cent^  ut  fupra,  y3/V  ewe' en  fa  vie  du^ 
rant  le  temps  que  ilfuit  de  t:on  fane  me- 
mories et  puis  devta^ifon  beire  bien  poit 
enter  fur  luy  que  eji  eins  per  difcenU 
Et  en  ceft  cafe  poyes  veier  un  casy  que 
Vheire  poit  enter^  et  uncore  fin  ancef- 
ter  que  avoit  mefine  le  title  ne  puifjoit 
inter.  Car  celuy  que  fuit  hors  de  fa 
menwrie  al  temps  de  tiel  difcent^  s'il 
voile  enter  apres  tiel  difcent^  ft  aSfion 
fur  ceofo'itfue  envers  luyy  il n^ad  riens 
pur  luy  a  pleder^  ou  de  luy  ayder^  mes 
a  dire^  que  ilfuit  de  non  fane  metnorie 
al  temps  de  tiel  difcent^  tf  r,  Et  a  ceo 
neferra  il  refceive  a  dire^  pur  ceo  que 
nul  home  de  pleine  age  ferra  refceive 
en  afcun  plee  per  la  ley  a  ''^  difabler  le 
perfon  demefne^  mes  le  heire  bien  poit 
difabler  le  perfon  fin  auncefter  pur  fin 
advantage  f  demefne  en  tiel  casy  pur 
ceo  que  nul  laches  poit  e/fre  adjudge  per 
la  ley  en  celuy  que  ad  nul  difcretion  en 
tiel  cafe. 

laches  may  bee  adjudged  by  the  law 
fuch  cafe. 


A  L  S  O,  if  a  man  which  is  of  non 
^  fane  memory,  that  is  to  fay  In 
Latinc,  qui  non  eJi  compos  mentis^  irath 
caufc  to  enter  into  any  fuch  tene- 
ments, if  fuch  difcent,  ut  fupra^  bee 
had  in  his  life  during  the  time  that 
hee  was  not  of  found  memorie,  and 
after  dieth,  his  heire  nuiy  well  enter 
upon  him  which  is  in  by  difcent. 
And  in  ihis  cafe  you  may  fee  a  cafe, 
where  the  heire  may  enter,  and  yet 
his  anceftor  which  had  the  fame  title 
could  not  enter.  For  hee  which  was 
out  of  his  memorie  at  the  time  of 
fuch  difcent,  if  hee  will  enter  after 
fuch  a  difcent,  if  an  adlion  upon  this 
be  fued  againft  him,  he  hath  nothing 
to  plead  for  himfelfe,  or  toheipe  him, 
but  to  fay,  that  hee  was  not  of  fane 
memorie  at  the  time  of  fuch  difcent^ 
&c.  And  he  fhall  not  bee  received 
to  fay  this,  for  that  no  man  of  full 
age  mall  bee  received  in  any  plea  by 
the  law  to  difable  his  owne  perfon^ 
but  the  heire  may  well  difable  thft 
perfon  of  his  anceftor  for  his  owne 
advantage  in  fuch  cafe,  for  that  na 
in  him  which  hatii  no  difcretion  in 


XJ  ERE  Littleton  explaineth  a  man  of  no  found  n;iemorie  to  be 
*^  non  compos  mentis.     Many  times  (as  here  it  appeareth)  the  La-  pi,  Coti.  fo. 
tin  word  explaineth  the  true  fenfe^   and  callech  him  not  amens,  36S.  b.per 
dentenj,  fun'ojfus,  lun£iticus,fatuusiftultus^  or  ihc  like,  for  non  compos  Sandtrt.  Ub.4« 
snentis  is  moft  furc  and  legall.  ( i )  J^**7- 1^8*. 

Mirror  cap.  i.  fed.  9.  ca.  5.  it6i.  i.     Bradt.  fo.  165.  and  41a      Brltton  fa.  167.  b.  117.  66w 
flculi.  6.  c.  39.      Fits.  N.  B.  222.  L     Staaf.  Pfer.  33,  34.      (Hob.  96.     Sid.  112.) 

•  defiultifir  et  added  I,,  and  M.  and  Rob,         t  demefni-^dil  beirg^  L.  and  M,  and  Roh^ 

(l)  [Sec  Note  185,1 

I  4  ,   Xon 


Lib.  3. 

{l.  Snft   14.) 


(S,  Eep.  170.) 


(Pio.  Com.  19.) 

(4.  Rep.  123.  b. 
F.  N.B.:»32.) 
39.  H.  6.  4$.  h* 
Abb.  AfT.  89.  b. 
F.N.  B.  20X. 
5,  E.  3.70. 
Bricton  cap.  ^8. 
fol.  66. 
^5.  AfT.  pi.  4. 
3^.  Air.  pl»  lo. 

32.  E.  3.  tit, 
]>cireUc.  160. 
Scinf.  Pr.  34* 
Y.  K.  B.  %oz»  a. 
Bevcricje^s  cafci 
Jib.  4.  X26,  1279 

Vide  Br.  tit, 
Dum  fuit  iofm 


f  f  ]  Lib.  4.  fol. 
126,  127. 
(Plo,  T9.  a. 
F,  N.  B.  J32.) 


Cap.  6.  Of  Dii<:ents.  Scd.  405. 

A^<9;i  row/^y/  W0r//i  is  of  foure  forts;  I.  tdntOf  which  from  his  fz^ym  E«J 

nativitie,  by  a jperpetoall  infirmide,  is  nan  C0mpof  mentis.  2.  Hee 
that  by  iickneile,  griefe*  or  other  accident,  wholly  lofeth  his  me- 
morie  and  anderftandine.  3.  A  lunatiqae  that  hath  fomedme  hb 
underflanding  and  fometime  not,  aliquando  gaitdei  lucidis  iMtervaUis, 
and  therefore  he  is  called  non  compos  miniis^  fo  lon^  as  he  hath 
xu)t  underftanding.  Laftly,  hee  that  by  his  owne  vitioas  tSt  for  m 
time  dcpriveth  himfelfe  of  his  memorie  and  underflanding,  as  he 
that  it  drunken.  Bat  that  kinde  of  im*  compos  mmtis  (hall  give  no 
privilege  or  benefit  to  him  or  to  his  heires.  And  a  difcent  (hall 
( I )  take  away  the  entrie  of  an  ideot,  albeit  the  want  of  under* 
(landing  was  perpetuall ;  for  Littletom  fpeaketh  generally  of  a  man 
of  non  fane  memorie.  So  likewife  if  m  man  that  becomes  n$u  com* 
po$  mentis  by  accident,  as  is  afbrefaid,  be  dilTeifed  and  fufifer  a 
difcenty  albeit  he  recover  his  memorie  and  underiUodtng  agaiae» 
y<>t  hee  (hall  never  avoid  the  difcent;  and  fo  it  is  a  ftnrtieri  of  one 
that  hath  lucida  intervalla*  As  for  a  drunkard*  who  is  ^uoluntarius' 
d/emen,  he  hath  (as  hath  beene  faid)  no  privilege  thereby,  but  what 
hurt  or  ill  foever  he  doth,  his  drunkennefle  doth  aggravate  it : 
Omne  crimen  ehrittat  {ST  incendit,  y  detegit* 

If  an  ideot  make  a  feoffment  in  fee,  he  (hall  in  pleading  never 
avoid  it,  by  fayine  that  hee  was  an  ideot  at  the  time  of  his  feoff- 
ment, and  fo  had  beene  from  his  nativitie.  But  upon  an  office 
found  for  the  king,  the  king  (hall  avoid  the  feoffment,  for  the  be- 
nefit of  the  ideot,  whofe  cultodie  the  law  giveth  to  the  king. 

So  it  is  of  a  non  compos  mentis  by  accident,  and  of  him  qui  gaudet 
luctdis  inter*uallis^  if  an  eflate  be  made  during  his  lunacie :  for  al- 
beit the  parties  themfelves  cannot  bee  received  to  difaUe  them- 
fellies,  yet  twelve  men  upon  their  oathes  may  finde  the  truth  of  the 
matter.  But  if  any  of  them  alien  by  fine  or  recoverie,  this  fhall 
not  onely  binde  himfelfe,  but  his  heires  alfa  (2)  As  amongft  other 
things  requifite  to  be  knowen,  thefe  cafes  you  fhall  finde  at  large 
in  my  Commentaries,  whereunto,  for  brevitie,  I  referre  the  reader ; 
upon  all  which  bookes  there  have  beene  foure  feverall  opinions  con* 
cerning  the  alienation,  or  other  a^  of  a  man  that  b  won  compos  men^  TzA/T.  b  1 
sis,  {$(•    For,  firft,  foroe  are  of  opinion,  that  hee  may  avoid  his  '        *-• 

owne  a^  by  entrie,  or  plea.  Secondly,  others  are  of  opinion,  that 
he  may  avoid  it  by  writ,  and  not  by  plea.  Thirdly,  others,  that 
he  may  avoid  it  either  by  plea,  or  by  writ;  and  of  this  opinion  is 
f.tzberhert  in  his  t^atura  Brevium,  uhi/upra*  And  Littleton  here  is 
of  opinion,  that  neither  by  plea,  nor  by  writ,  nor  otherwife,  he  him* 
felfe  fhall  avoid  it,  but  his  heire  (in  refpedl  his  anceAor  was  non 
compos  Mentis)  fhall  avoid  it  by  entrie,  plea,  or  writ.  And  herewith 
the  greateft  authorities  of  our  bookes  agree ;  and  fo  was  it  refolvcd 
with  Littleton  in  Be*oerhje*%  cafe;  [r]  where  it  is  faid,  that  it  is  a 
jnaj^iti)  of  the  common  law,  that  the  partie  fhall  not  difable  him- 
felfe.  But  this  holdeth  only  in  civil  caufes  ;  fftr  in  criminall 
caufes,  as  felonie,  &c.  the  a^  and  wrong  of  a  madman  fhall  not  bee 
imputed  to  him,  fnr  that  in  thofe  caufes,  a^us  nonfacit  reum»  nifi 
mem  fit  rea^  and  he  is  simens  (id  eft)  fine  mente,  without  his  rainde 
or  diicr^tipn ;  zxidi  furiojiis fiilo  furore  punitur,  a  madman  is  only  pu- 

nifhed 


(1)  In  all  the  editions  except  the  firft,  the 
Wprd  not  is  here  crroncoufiy  ipfericd. 


(s)  [See  Note  ]2€.] 


Lib*  3.  Of  Difccnts.  Scfit*  406^ 

Biflied  by  his  madnefTe.  And  fo  it  is  of  an  infant*  nntill  he  be  of  s6.  Air.  17. 
the  age  of  fourteene,  which  in  law  is  accounted  the  aee  of 'dif«  2V.H.7.  51. 
crttion.  I'^gf^"*  '^^  ^ 

*•  Et  en  cefi  cafe  poyes  veir  un  ca/e,  bfc,*^      And  though  Lit*  ^\^,^,^,  -^TT* 
tlaofi  faith  (one  cafe),  yet  other  cafes  may  be  fband  to  the  fame  si.  £.3.* 
end.     For  if  there  be  grandfather,  father,  and  fon,  and  the  father  '^'xl*  ^H- 
difleife  the.  grand fadier,  and  make  a  fectfment  in  fee,  without  war-  Bc?erley'i  cal^ 
rantte,  the  grandfather  dieih,  albeit  the  right  defcend  to  the  father^  fli^B^zoi  D. 
he  cannot  by  this  right  defcended,  enter  againfl  his  owne  feoff-  3,  H.*  7!  2.  Vide 
ment;  bnt  if  he  die,  Uie  fonne  fliall  enter,  and  avoid  the  eftate  of  3.E.  3Jtic. 
the  feoBFee.  Entric  Cong. 

Statham. 
Ift.  £•  4.  8.       39.  H.  6. 4*      Abbr.  AflT.  8^       39.  H«  6. 43*       (Poft.  265.} 

So  if  the  grandfather  be  tenant  in  tailc,  and  the  father  diiTeiiJb  '5-  E*  4.tlt.  ^ 
Km,  ui/uprat  mutatis  mutanMs.  Diiccnt  30, 

If  lands  be  given  to  two  and  to  the  heires  of  one  of  them»  he  that 
bath  the  fee  fimple  (hall  not  have  an  adion  of  waHe  upon  the  ftatute 
of  GlouceftfTp  againft  the  joyntenant  for  life,  but  his  heire  (hall  main-  #^q^^  ^    • 
taine  an  adion  of  wafte  a|;ainil  him,  upon  the  lUtute  of  Ghucefteri  \joq,  ^.) 
fo  the  heire  fliall  maintame  that  aj^n^  which  the  anceilor  could 
not. 


Se<£t«  4o6« 

17  ^Ji  tUl  homi  di  nonfane  mitnerie  A  N  D  if  fuch  a  man  of  non  fane  • 

"^  foi^  fioffmnty  faTf .  il  *  m^fme  ne  memorie  make  a  feoffment)  Uz. 

pott  enter y  ne  aver  brief e  appell*  Dum  hee  himfelfe  cannot  enter,  nor  have 

non  fuit  compos  mentis,  &c.  caufa  a  writ  called  JDum  noti  fuit  compos 

qua  fupra  :  mei  apres  \  la  tnort  Jon  mentis-,  fcfc.  caufd  qudfupra  :  but  af- 

heire  bien  poit  enter^  ou  aver  le  dit  ter  his  death  his  heire  may  well  en- 

hriefe  Dum  non  fuit  corrpos  mentis  ter,  or  have  the  faid  Writ  of  Dum  von 

a  fon  ele^ton*  %     Mcfme  la  ley  ejl  ku  fuit  compos  mentis  at  his  choice.    The 

enfant  deins  age  fait  feoffementy  et  de*  fame  law  is  where  an  infailt  withia 

vie^  fon  heire  poit  enter^  ou  aver  un  age  maketh  a  feoffbient^  and  dieth^ 

M'{/ir^  Dum  fuit  infra  aetatem,&c.  his  heire  ma^  enter,  or  have  a  writ 

of  Dam  fust  infra  atatcm^  is^c. 

«   jpj  I T  feoffment^  £^r."    Or  any  other  like  conveyance  in  pais  ; 
*^  but  fines  and  other  affurances  of  record  are  not  imply ed  in 

ttis  (Wf.) 

•*  Mefme  la  ley  d^un  enfant.**  This  is  true,  as  to  the  bringing 
of  a  Dum  fuit  infra  ktatemt  (2fr.  but  without  queftion  the  infant 
in  that  cafe  might  have  entered,  as  it  appearcth  in  the  next  Sec* 
tioa.  (i) 

«  Brtefe 

*  mtfine  not  in  L.  :in<l  M.  nor  Rolu  f  la^fa  L.  and  M.  and  Rofi. 

X  tac.  added  Ir.  and  M.  and  Roh.   The  reft  of  this  Seaion  not  in  L.  and  M.  nor  Rek 

(i)  See  the  obierration  of  Mr.  Dunning     of  Zrach  ex  demifs.    Abbot  and  Hallett  v. 
mn  this  pafTage  in  bis  argument  in  tlie  cafe     Parfons  and  Hallett,  )«  Burr.  1794* 


Lib.  3.     Cap.  6.         Of  Difcents* 


Sed,  407-— 409* 


'<  Britft  Dum  non  fuit  compos  mentis/*  This  wiit  (as  itap-' 
pearech  by  our  author)  lieth  for  the  heire  of  him  that  was  mn 
compos  meniit,  and  not  for  himfelfe ;  but  a  Dum  fuit  infra  stiatem 
lieth  as  well  iw  the  anceilor  himfelf  after  his  full  age>  as  for  his 
h«ire« 


Se(5l,  407. 


J  TIS  Mj  ftjeofue  ♦  dijfelfie  per  vn 
enfant  deihs  aggy  Uquel  a  J  una  a  un 
SMtn  infee^  et  l^ alienee  devie  feifit\  et 
Us  tenements  difcendont  a  fon  heirty 
+  ejieant  V enfant  deins  age^  man  entry 
^  toUey  Of  c,  X 


ALSO,  if  I  be  difieifed  by  an  in-. 
'^  font  within  age,  who  alieneth  to 
another  in  fee,  and  the  alienee  dieth 
feifed,  and  the  lands  defcend  to  his 
heire,  being  aii  infant  within  age,  mf 
entrie  is  tajLen  away,  &c«  (i) 


[248.  a.] 


Sc<a-  408, 


Ji^  E  S  Ji  P enfant  delns  age  enter 
•^  fur  r heire  que  eft  §  eins  per  dif^ 
ienty  (ome  il  bien  poitj  pur  ceo  que 
I  nufme  le  dif cent  fuit  dura  at  fan  non-- 
eigey  donque  jeo  bien  puijfe  enter  fur  /e 
diffeifory  pur  ceo  que  per  fon  entrie  il 
sd  defeat  et  anient  le  difcent* 


IJ  U  T  if  the  infant  wkhin  age  en-, 
ter  iBpon  the  heire  which  is  in  by 
difcent,  as  he  well  may,  for  that  the 
fame  difcent  was  during  his  nonage,| 
dien  I  may  well  enter  upon  the  dif- 
feifor,  becaufe  by  his  entrie  hee  hatl^ 
defeated  and  taken  away  the  dticent. 


Vide  the  next 
Sc^.  foiUowiflg. 

43.  E.  3.  tit. 
£acr.  C«if  • 
Vet.  N.  B. 
126.  b. 
r*  N.  B.  I9X. 

45.  Zf  J.  21. 


UERE  it  appeareth,  that  the  entrie  of  the  infant  is  lawfully 
^^  and  giveth  advantage  to  the  difleifee  to  enter  alfo^  becaufe  the 
difcent,  which  was  the  impediment,  is  avoided.  And  it  is  to  be 
obferved,  that  if  the  difcent  be  caft»  the  infant  being  within  age»  he 
may  enter  at  any  time,  eititer  within  age,  or  after  his  full  age. 

And  fo  it  is  if  an  infant  make  a  feoffment^  ^c.  he  may  enter  ei- 
ther within  age,  or  at  any  time  after  his  foil  age,  and  fo  in  both 
cafes  may  his  heire. 


Sedl.  409* 


17  N  mef^ne  le  manner  efl^  loujeofue 
■*-^  diffetfuj  et  le  difjeifor  fait  feoff- 
ment en  fee  Jur  condition^  et  le  feoffee 
morujl  de  tiel  ejlate  feijiey  f  jeo  ne 
furroy  ♦♦  my  enter  fur  ft  f  heire  le 

feoffee  : 


T  N  the  fanie  manner  it  is^  where  I 

am  di(reifed,and  the  diileifor  make 
a  feoffment  in  fee   upon  conditio^, 
and   the  feoffee  die  of  fuch  eftate 
feifed,  I  may  not  enter  upon  the  heire 

of 


*  dijfeijie  not  In  Roh.  bat  in  L.  and  M* 
f  et  added  L.  and  M.  and  Roh. 
"X  &c,  not  in  L.  and  M.  nor  Roh. 
\  einS'^beirey  L.  and  M.  and  Roh. 

(1)  [Sec  Note  1S7.I 


J  mefme  not  in  L.  and  M.  but  in  Ruh. 
%  &£.  added  L.  and  M.  and  Roh. 
••  //ry  not  in  L.  and  M.  nor  Roh. 
ft  I  beire-^la  terre^  L.  and  HL  and  Rolw 


Lib. 


[248.  b.] 


Of  Difcen ts. 


Scft.  4io< 


fidffee :  met  ft  U  con£tionfoit  enfreinfj 
ijjint  que  pur  eel  caufe  le  feoffor  enter 
fur  Pbeire^  ore  jeo  bien  futffe  enter^  pur 
ceo  que  quant  le  feoffor  oufes  heires  en* 
tront  pur  le  condition  enfreinty  le  dif 
cent  eft  oufterment  defeat.^  £2fr.  %% 


of  the  feoffee :  but  if  the  conditioa 
bee  broken)  fo  as  for  this  caufe  the 
feoffor  enter  upon  the  hcire,  now  I 
may  well  enter,  for  that  when  the 
feoffor  or  his  heires  enter  for  the 
condition  broken,  the  difcent  is  ut«> 
tcrly  defeated,  &c, 


TH  E  reafon  hereof  is  apparent,  for  ceffante  caufa^  cejfat  caufatum.  Vide  the  Seft. 
Tenant  in  cafite  maketh  a  feoffment  in  fee  to  the  ufe  of  the  ""^  ^"'^  £f"/i 
frofFee  and  his  heu-cs,  nntill  the  fcofTor  pay  an  hundred  pounds  to  ^1%  icq.        ' 
him  or  his  heires,  the  feoffee  dieth  his  heire  within  age,  now  hath  (Ant.  $''3$$-^ 
the  king  the  wardfhip  of  the  bodie,  and  is  iniitaled  to  the  gard  of 
the  land.     But  if  the  feoffor  pay  the  hundred  pounds  according  to 
the  limitation,  the  wardfhip  is  devefted,  both  for  the  body  and  the 
land,  and  fo  it  is  in  cafe  of  a  condition :  for,  as  Littleton  here 
iaith,  the  difcent,  which  is  the  caufe  of  wardfhip,  is  utterly  de« 
feated.     And  by  thefe  two  lad  cafes  which  Littleton  hath  here  put, 
it  appeareth,  that  there  is  no  difference,  where  the  difcent  is  dif-   (Ant  76^  bj 
affirmed  by  a  right  paramount,  as  where  the  flate  was  never  law-  - 
full,  (as  in  the  cafe  of  an  infant,}  and  where  the  difcent  is  affirmed 
for  a  time,  the  e flate  being  lawfall,  and  being  after  defeated  by 
matter  ex  foJlfaSo,  by  a  title  of  re-entry. 


Sed«  41 0« 


/  TE  Mj  ftjeofoy  difeifey  et  le  dif 
feifor  ad  ijjue  et  enter  en  religion^ 
per  force  de  quel  Us  tenements  dffcen» 
dont  a  fin  ijfue^  en  ceji  cafe  jeo  bien 
puiffe  enter  fur  fiffue^  et  uncore  lafuit 
un  difcent^  Mes  pur  ceo  que  tiel  dif- 
cent vient  al  ijfue  per  fait  le  pier^  fci- 
h'cct,  pur  ceo  que  tl  enter  en  religion^ 
Vcm  et  le  difcent  ne  vient  a  luy  per 
fait  de  DieUy  fcilicet,  per  morty  6^r. 
men  entre  eft  congeable.  Car  h  jeo  ar-^ 
raigne  un  afffe  de  novel  diifeifin  <»- 
vers  mm  dijjiifory  content  que  il  putt 
enter  en  religiony  ceo  ne  abatera  njy 
mm  briefty  mes  mon  briefs  (ceo  non  ob^ 
ftant)  ejHoyera  en  faforccy  et  *  mon  re^ 
covere  vers  luyferra  bonne*  f  Et  per 
me/me  le  reafon  le  difcent  que  aveigne 
afm  iffue  per  fin  fait  demefncy  ne  toU 
iera  mof  de  mm  entriey  i^c. 


tt  &^*  uot  in  L.  and  M.  nor  Roh. 

*  mon  recovere  not  inL.  and  M.  nor  Rofa« 


A  L  S  O,  if  I  be  difTeifed,  and  tho 
difTeifor  hath  ifTue  and  entreth 
into  religion,  by  force  whereof  the 
lands  defcend  to  his  iffue,  in  this  cafe 
I  may  well  enter  upon  the  iffue,  and 
yet  there  was  a  difcent.  But  for  that 
fuch  difcent  commeth  to  the  iffue  by 
the  aft  of  the  hrhcvy  fcilicety  for  that 
he  entred  into  religion,  &c,  and  the 
difcent  came  not  unto  him  bf^t  zit 
of  God,  (fcilicet)  by  death,  &c.  my 
entry  is  congeablc.  For  if  I  arraigne 
an  affife  of  novel  diffeijin  againfl  my 
difleifor,  albeit  he  after  enter  into  re* 
ligion,  this  ihall  not  abate  my  writ,  but 
my  writ  (notwithftanding  this)  (hall 
ftandinhis  force,  and  my  recovery 
againfl  him  fball  bee  good.  And  by 
the  fame  reafon  the  difcent  which 
commeth  to  his  iffue  by  his  cmn2&^ 
fbal  not  take  from  me  my  entry>  &(• 

^  £/PotinL«aadM«iiorRofa* 

«  ENTRS 


Lib.  3.     Cap.  6. 


Of  Difcents. 


Scd*4ii 


"VI'.  Srft.  toe* 
(Ant.  13}.) 


(Anti  126.  b. 
s-^S.  t».  3.  Rep* 

•Vid.  PI.  Com. 
Dame  Hale*s 
cafe. 


3.  H.  6.41* 
10.  H.  6. 10.  b. 
iS.  £.4>  19. 
^  K.4.a5.  5». 

7.  E.4-  M« 
iS.  E.  3. 

46.  £.  3.35* 
30.  £•  I. 
BM«fc  S&f . 
Brft'flon  lib.  4* 
lb.  18  J.  5c  jib.  5. 


"*  TpNTRSenreUgio)r,Vc.**  Here  is  implied  proleffion.  TMi 
-^-^  difcent  (hall  not  barre  the  entry  of  the  di£eilee>  for  that 
the  difcent  comineth  by  the  deed  of  the  father,  becanie  he  entred 
into  rebgion,  wherein  there  is  an  excellent  point  worthy  of  obfer- 
vation :  for  albeit  the  entry  into  religion  make  not  the  diicent,  but 
the  profedon,  whereof  you  have  read  beforet  SiBm  aoo.  yet  here 
you  may  leame  by  Liuleton,  that  the  law  refpe£ts  the  originall  ad» 
and  that  is»  his  entry  into  religion,  which  ia  hisowne  md»  whereupon 
the  profeffion  followed ;  whereby  the  difcent  h^ned ;  fer>  Ct^t^kim 
rei  potiffifiUL  parst  frincifium  t/i*  And  jagaxne*  Orig9  ret  ii^ki  Met, 
whereof  you  (hall  make  great  ufe  in  reading  of  our  book^.  ^Heve 
LittUioH  attributeth  the  caufe  of  the  difcent  to  his  entry  into  leli-. 
gion,  which  was  his  owne  a(^«  whereas  a  difcent  doth  not  talce  away 
an  entry  i|n]e(re  it  comineth  by  deach>  which  as  Littleton  faith,  it 
the  ad  of  God,  and  no  glorious  pretext  of  an  ad  (no,  though  it  bee 
of  religion)  ihall  work  a  wrong  to  a  (Iranger,  that  hath  right,  to 
barre  him  of  his  entrie.  But  ic  is  (aid,  that  in  the  cafe  of  me  ba- 
dard  eigne,  and  mulier  pug/me^  fuch  a  difcent  (hall  bind  the  muUer^ 
as  before  hath  beene  faid,  and  fuch  an  heire  that  commeth  in  by 
fach  a  difcent,  (hall  have  his  age. 

**  Carfijee  arraigme  m  affife^  &fc."  Ifeta^  if  a  man  be  tenant  or 
defendant  in  a  rcall  or  perlbnaU  adion,  and  hanging  the  fuit  the  te-- 
nant  or  defendant  entreth  into  religion,  by  tms  the  writ  is  not 
abated,  becaufe  it  is  b^  his  owne  ad •  And  fo  it  is  ofarefigna- 
tion ;  but  otherwife  it  is  of  a  depo(ition,  or  deprivation,  becaufe  he 
is  expelled  by  judgment,  and  yet  his  offence,  &c.  was  the  caufe 
\\^TCoUjed  in  pr^t/mmptione  legit,  judicium  reddiiur  iuiuwium. 

••  A%  ^  *w>«  entry,  fcf  r."   Here  is  implyed,  or  any  of  my  heifes. 

f».  414.    '%%.  R.  a.      Brief«  936.       15.  AS.  pL  &• 


Sed.  41  »• 


[249-  a.] 


T  T^E  M,  Ji}e9  lejfe  a  tm  home  cer^ 
•*  taine  terres  pur  tenne  de  20  ansy 
et  tin  outer  npoy  difjiiji/iy  et  oujia  U 
termor^  et  de'die  fetjtcy  et  let  tenements 
difcendont  a  fon  beire^  jeo  m  purroy 
tnter\  et  unc9re  le  Uffee  pur  temu 
d*ans  hienpuit  enter^  pur  ceo  que  il  per 
Jon  entry  ne  ovjia  l*heire  que  eft  eins 
per  difcent  de  le  franktenement  que  eft 
a  luy  difcendusy  nus  folement  •  claime 
d^aver  les  tenements  pur  temu  d^ansy 
lequel  n^eft  \  pas  expulfenunt  de  le 
franktenement  del  heire  que  eft  eins  per 
dijcent.    Ales  autcrsmnt  eft  ou  mon  te* 

nant 


ALSO,  if  I  let  unto  a  man  cer- 
''^  tain  lands  for  the  tcrme  of  twen- 
ty yeares,  and  another  difleifeth  me, 
aind  ouft  the  termor,  and  die  fcifed^ 
and  the  lands  defcend  to  his  heire,  I 
nuy  not  enter  \  and  yet  the  IdlTee  for 
v<^ares  may  well  enter,  becaufe  that 
by  hit  entry  hee  doth  not  oufte  the 
heire  who  is  in  by  difcent  of  the 
freehold  which  is  defcended  unto  him, 
but  only  claymeth  to  have  the  lands 
for  terme  of  yeares,  which  is  no  tx^ 
pulfion  from  the  freehold  of  the  heire 

who  is  in  by  difcent.    But  otherwife 

• 
It 


•  claime  not  in  L.  and  M.  nor  Roh.  f  pas  not  in  L  and  M,  nor  Rob* 


lib.  3« 


Of  Difccnts. 


9e^.  41 2« 


fumta  firm  divUeftX  iiffiiJUy  cau&    il  is  iK^iere  my  tenant  for  terme  of 
patet^  &Cr  I  life  is  difieifed,  taufa  patttj  ifc.  {1} 

^  pVR  urm  dt  20  am.*^  It  if  ckere  tliat  a  difcent  Audi  not 
^  take  away  die  entrie  of  a  leflee  for  yeares*  as  oor  aiither 
Kere  {aiih»  nor  of  a  tenant  by  ikigii,  or  tenant  by  Aitote  melrchant^ 
or  fiich  like,  as  have  bat  a  chattle  and  no  freehold ;  and  the  reafon 
is^  for  that  k^  their  entry  upon  the  hdre  by  difcent,  they  take  no 
iieehold  (n^uch,  at  often  hath  bin  obferved,  is  fo  much  refpeded 
in  law)  hem  him ;  bnt  otherwiie  it  is  of  an  eiiate  for  life,  or  any 
Usher  eftate.  And  as  a  difcent  of  a  freehokl  and  iohnritance  ihall 
take  anray  the  enay  of  htm  that  right  hath  to  a  freehold,  or  inheri- 
tance ib  a  di&ent  of  a  freehold  and  inheritance  cannot  take  away 
the  entry  of  him  thnt  hath  but  a  chattle,  for  that  no  difcent  or  dy- 
bg  feiied  can  be  of  the  fame. 

(a)  A  man  feifedof  an  advowfim  in  fee,  grants  three  avoy-  (See  1.  Roll. 
dances  one  after  another,  and  afiter  the  church  becommeth  v<Hd,  Abr.  ^yi.Hofa 
and  the  grantor  prefents,  and  his  clarke  is  admitted  and  inftitnted,  ^^^e^~,l'  icz.! 
and  after  the  chorch  becomes  void  agsune,  the  grantee  may  pre- 
feat  to  the  iecond  avoydance,  for  that  he  was  not  put  out  of  the 
pofTeffon  thereof;  for  as  the  leflbr  having  the  freehold  and  inheri* 
tance  cannot  difleife  his  leflee  for  years,  having  but  a  chattle,  that 
any  difcent  may  be  caft,  to  take  away  lus  entry  (as  LitiUun  here 
faith) ;  fo  in  the  faid  cafe  the  grantor  hath  the  franktenement  and 
fee  of  the  advowfon  rightftiUy,  fo  as  he  cannot  make  any  ufurpa- 
tion,  to  gaine  any  eftate,  or  to  put  the  grantee  fo  out  of  pofle^on 
as  that  £9  ihonld  not  prefent,  no  more  than  the  leiTee  for  yeares  in 
$lus  cafe,  to  enter.^    Alfo  in  refpe^  of  the  privitie  that  is  betweene 
them,  the  nfurpadon  of  the  grantor  (hall  not  put  the  grantee  out 
of  po^eifion  for  the  two  latter  avoydances.    And  this  was  reiblved 

1'a\  by  all  the  judges  of  the  court  of  common  pleas,  which  I  my-  M  ^^^*  >^* 
^e  heard  and  obfcrved.  kl^'^?"*'"*"'"^ 


Sea. 

jTEMj  it  eft  dit  que  fi  home  eft 
fitfie  de  tenements  en  fee  per  occu^ 
potion  en  temps  de  guerre^  et  ent  mO" 
ruft  feifie  en  temps  de  guerrey  et  Us 
tenements  difcendont  a  Jon  heire^  tiel 
difcent  me  ouftera  afcun  home  defon  en^ 
try,  et  de  ceo  home  post  vier  en  unplte 
Jitr  UH  kriefe  de  aily  an.  7.  E,  2. 


412. 

A  L  S  O,  It  Is  faid,  that  if  a  man  be 
feifed  of  lands  in  fee  by  occupa- 
tion in  time  of  warre,  and  thereof 
dieth  feifed  in  the  time  of  warre,  and 
the  tenements  defcend  to  his  heire, 
fuch  difcent  ihall  not  ouft  any  man 
of  his  entry ;  and  of  this  a  man  may 
fee  in  a  pica  upon  a  writ  of  aiei^ 

7.  E.  2. 


^  pER  oecMpaihn  en  temfs  de  guerre.^* 

•*         Pirft,  it  is  neceflarie  to  be  knowne,  what  {hall  bee  faid 
lime  of  peace,  umftu  pacu-,  and  what  ihall  be  faid  iempui  helUy  (4*li^-  »50 

ft^e 

X  ^ifnf^'fiifiet  ^c.  L.  and  M.  and  R^        g  9(.  not  in  L.  and  M.  &*r  R«h« 
(0  [See  Note  iSS.j  (a)  £8ce  Nott  189.] 


Lib.  3.    Cap.  6.  Of  Diiccnts.  SeSt.  412* 

Jvoe  gMerr^y  time  of  warre.    Ttmput  pads  tfi  qttanJo  cancellaria,  tiT  r24-9* 


Inter  brevia  de 
anno  i.  £.  3. 
parte  1 .  &  pafch 
«t8.  £•  3*  inter 
]Kl3udic<ita  co- 
ram rege.  lib.  a. 
fol.  37.  in  the* 
faur.  Pafch. 
39.  £■  3.  inter 
fcirt  facias  ii%, 


Bra^on  lib.  4* 
fbl«240« 


ali^  cwi/g  regis  fitnt  apert^t  quibus  lex  fiebat  cuicunque  prout  fieri 
'  cott/uevit.  And  fo  it  was  adjudged  in  the  cafe  of  Roger  Mortimer 9 
and  of  Thomas  earle  of  Lmnemfter,  Virum  terra  fit  guerrina  necne, 
naturaiiter  eithet  jndicari  per  reewda  regis,  ^  eomm,  qui  curias  regie 
per  legem  terne  cufiuUusat  ti  gmiemaMt,/hl  non  alio  model. 

adjudicata  coram  rcfe  in  thefaur.  Ufew  !•  fbU  %%*        (Cro.  Car.  71.)      14*  E*  3*  dC 

»  bat  more  fully  in  the  record  at  lar^j^e* 

And  therefore  when  the  courts  of  jafHce  be  open«  and  the  judges 
mnd  minifters  of  the  fame  may  by  law  prote^  men  from  wrong  and 
violence*  and  diftribate  jufHce  to  all*  it  is  faid  to  be  time  of  peace. 
So»  when  by  invafion,  infurreftion,  rebellions,  or  fuch  llke^  the 
peaceable  coorfe  of  jaftice  is  difturbed  and  (leaped,  fo  as  tho 
courts  of  juftice  be  as  it  were  (hut  op,  et  Jilent  leges  inter  arma, 
cfafB  it  ia  iaid  to  be  tkneofwarre.  And  the  triall  hereof  is  by 
the  records*  and  judges  of  the  court  of  julHce ;  fo)-  by  them  it 
will  appearct  whether  juftice  had  her  equall  courfe  of  proceeding 
mt  that  time  or  no*  and  this  (hall  not  be  tried  by  jurv. 

If  a  man  be  difleifed  in  time  of  peace*  and  the  difcent  is  call  in 
time  of  warre*  this  (hail  not  take  away  the  entry  of  the  difleifee. 

hem  tempore  pads,  quod  didtur  ad  differtntiam  ecrum  qua  fuerunt 
tempore  heUi,  qmod  idem  eft,  quod  tempore  guerYino,  quod  nihil  dijert  a 
tempore  juris,  l^  injuria;  eft  euim  tempus  injuria,  cum  fuerunt  oppref* 
fiones  nsiolenta,  quihus  refifii  non  poteft  ^  diffeifina  injufta. 

So  as  hereby  it  alfo  appeareth,  that  time  of  peace  is  the  time  of 
law  and  right,  and  time  of  warre  is  the  time  of  violent  opprefiion, 
which  cannot  be  reiifted  by  the  equal!  courfe  of  law.  And  there- 
fore in  all  reall  adions*  the  expleas,  or  taking  of  the  profits,  are 
layed  tempore  pads,  for  if  they  were  taken  tempore  helli,  they  are  not 
«ccountea  of  in  law  (i)« 


Tfigham  cap.  de 
•OTcl  difleiiin. 


"  Per  occupation.**  Occupation  Is  a  word  of  art*  and  fignifieth  & 
putting  out  of  a  man's  freehold  in  time  of  warre ;  and  it  is  all  one 
with  a  difieifm  in  time  of  peace,  faving  that  it  is  not  to  dangerous^ 
as  it  appeareth  here  by  Littlef^fi;  and  therefore  the  law  gave  a  wric 
in  that  cafe  of  occupa<vit,  fo  called*  by  reafon  of  that  word  in  the 
writ*  in  Head  of  dijfeifi*vit,  in  the  ajfi/e  of  no^el  dijfeifin,  if  the  dif- 
1/ib.  4.  fo!.49*  feifin  had  beene  done  in  time  of  peace ;  whereby  it  appeareth*  how^ 
JO.  Ogncl*scalc.  aptly  both  in  this*  and  in  all  other  places*  Littleton  thorow  hi» 

whcJe  booke  fpeaketh.  But  albeit  occupatio,  whtrtef  Littleton  here 
fpeaketh*  is  ufed  only  in  the  faid  writ  (a)  and  in  none  other,  (that 
1  oan  finde  or  remember)  yet  hath  it  beene  ufed  commonly  in 
conveyances  and  leafes*  to  limit*  or  make  certaine  precedent  words, 
as  ad  tunc  in  ienurd  ^  occupatione.  But  oeeufatio  is  apply^d  to  the 
polTeiTion*  be  it  lawful!  or  unlawful! ;  it  hath  alfo  crept  into  ibme 
ads  of  parliament*  as.  4.  ^.  7.  cap.  19.  39.  Elisu  cap*  ft«  and 
others;  and  occupare  is  ibmetimea  taken  to  conquer. 

«*  £/  de  ceo  homepoit  vier  en  un  pleafiir  brief ede  akU  attno  7.  JF.  2.*' 
Hereby  it  appeares,  that  ancient  termes  or  yeares*  after  the  exam- 
ple of  LittUtcn*  are  to  bee  cited  and  vouched,  for  confirmation  of 
the  law*  albeit  they  were  never  printed ;  and  that  of  thofe  yeares  r 

thoiiB; 


(1)  [See  Note  190.I 


(s)  [See  Note  z^x.) 


Lib. 


Of  Difcents. 


Seft.  413. 


l25o.a.] 


tkofe  efpecially  of  £•  i.  H.  3.  Cffr.  are  worthy  of  the  reading  and 
obfervation  ;  a  great  number  of  which  1  have  feene  and  obferved, 
which  in  mine  opinion  doe  give  a  great  light,  not  onely  to  the  un* 
derftandingand  reafon  of  the  common  law*  (which  Fifzherhirt  either 
law  not*  or  were  by  him  omitted)  but  alfo  to  the  true  expoiiciott 
of  the  ancient  iUtutes  made  in  thoife  times.    Yet  mine  advice  is, 
ibat  they  be  read  in  their  time.     For  after  our  llodient  is  enabled 
and  armed  to  fet  on  our  yeare  boolces,  or  reports  of  the  law,  let 
him  reade  firft  the  latter  reports^  for  two  caufes.    Firft,  for  that  for 
the  moft  part  the  latter  judgements  and  reiblutions  are  the  fureflt 
and  therefore  it  is  the  beft  to  feafon  him  with  them  in  the  begin- 
ning, both  for  the  fettling  of  bis  judgment,  and  for  the  retaining 
of  them  in  memorie.    Secondly^  for  that  the  latter  are  more  fa- 
cile and  eafier  to  be  underfiood,  than  the  more  ancient :  but  after 
the  reading  of  them,  then  to  reade  thefe  others  before  mentioned, 
and  all  the  ancient  authors  that  have  written  of  our  law ;  for  I 
would  wi(h  our  iludient  to  be  a  com  pleat  lawyer,    fiut  now  to  re* 
turne.     As  it  is  in  cafe  of  difcent,  fo  it  is  in  cafe  of  prefenucion,  ^«  C*  3^4T• 
for  no  ufurpation  in  time  of  warre  puttcth  the  right  patron  out  of  7»^^*  3«  ^•«% 
pofieffion,  albeit  the  mcumbent  come  in  by  inititution  and  indufiion  :  ^^^^  g^,^  ^^ 
and  time  of  warre  doth  not  onely  give  privilege  to  them  that  be  in  imp.  175. 
warre,  but  to  all  others  within  the  kingdome ;  and  although  the  F.  N.  B.  31^ 
admi^on  and  inftitution  be  in  time  of  peace,  yet  if  the  prefentment 
were  ip  time  of  warre,  it  putceth  not  the  right  patron  out  of  ^U 
jleffioiw 


Se(5t.  41 3^ 


/ 


T  E  M,  ^  fue  nul  morant  feiJU 
(ou  Us  tenemenU  viendront  a  un 
uuter  per  fuccejjion)  f  tolUra  Ftntr$ 
dafcun  perfouy  i^c.  j  Gnne  de  pri'- 
latesj  ahbotSy  priors^  deans^  ou  tarfon 
^efgltje^\  9U  ^auUrs  corps  poJitickt^ 
(^c.  coment  que  Us  futront  xx*  mo^ 
ranis feijie-^  it  xx.  fuccefforsy  ceo  ne  toUe 
jammcs  afcun  home  dijon  entrie  §• 

Plusfirra  dit  di  difcents  en  le  pro^ 
thein  9  chapter. 


A  L  S  O,  that  no  dying  ieifed 
(where  the  tenements  come  to 
another  by  fucccdion)  (hall  take  away 
the  entrie  of  any  perfon,  &c.  As  of 
prelates,  abbots,  priors,  deanes,  or  of 
the  parfon  of  a  church,  or  of  other 
bodies  politike,  &c.  albeit  there  were 
XX.  dyings  feifed,  and  xx.  fucceflbrs, 
this  ihali  not  put  any  man  from  hi$ 
entrie. 

More  fliall  be  faid  of  difcents  iik 
the  next  chapter. 

•»   jySRJkcceffion,**    This  in  the  common  law  is  applied  only  to  Vid.  Seft.  x. 

"*  bodies  politike,  or  corporate,  which  have  fucceffion  perpe- 
tvall,  and  not  to  naturall  men :  as  to  a  bifliop  and  hii  fucceffors,  or 
to  an  abbot,  deane,  archdeacon,  prebend,  parfon,  &c.  and  their  fuc- 
ceflbrs,  and  not  to  /«  S,  of  any  other  naturall  body  and  his  fuccef- 
fors,  but  to  him  and  his  heires.  And  the  fucceiTor  of  any  of  thefe  7*  ^'  3*  ^$*^ 
is  in  the /«/?,  and  the  hcire  of  ths  naturall  man  isr  in  the  /frj  5E»3-'3**3'*' 
uxk^Jitccedere  is  derived  of^^  and  cedere. 


u 


*  qve  not  in  L.  and  M.  nor  Roh. 
*!*  ne  added  in  L.  and  M.  and  Roh. 
)  iOTtii^^uor.  L.  and  M.  and  Ruh. 
I  9H  i' outers  €9rfs  foHtikif  ngt  in  L.  and 


Corps 

M.  nor  Roh. 

§  &r.  added  L.  and  M.  and  Roh« 
%  procbein  chapitre — chapitre  de  conth 

eiie  clayme,  L.  and  M.  and  Roh. 


<•  C0rps  f§Uiifm,  tiTr."  ^  Thii  is  a  body  to  take  in  fac€efikm» 

framed    (as  to  that  capacity)   by  policie,  and  thereupon  it  i» 

called  here  by  Littleton  a  body  politike  s  and  it  as  alfo  called  a  cor- 

poration»  or  a  body  incorporate*  b^caufe  the-perfims  are  siade  into  a 

oody»  and  are  of  capacity  to  take  and  gran^  &c.    And  this  body 

]^itike»  or  incorporate*  may  conunence,  and  be  oftabliflied  three 

manner  of  ways,  viz*  by  prefcriptioii,  by  letters  patents,  or  by  ad 

of  parliament.    Every  body  polittke»  or  ooqKvate,  is  either  ecde* 

fiafticall  or  lay :  ecclefialUcal,  either  regular*  as  abbots*  priors*  &c» 

er  fecular*  as  biihops*  deanes*  archdeacons*  paifons,  vicars*  i^c, 

lay*  as  maior  and  commonaltie*  bayttfes  and  bomfies*  Sec*    Alfo 

every  body  polidke*  or  corporate*  is  either  ele£ve*  prefentative, 

liK?.  itt/Tt.     ^l^^ve*  or  donative*    And  a^aine  it  is  either  ^e,  or  aggregate 

m  the  cafe  of  the  of  many ;  as  you  may  reade  u  the  Third  Part  of  my  Comment 

DeaneandChap.  taries.    And  this  body  politike*  or  corporate*  aggregate  of  many^ 

ter  of  Norwich,   u  by  the  Civilians  caUcd  ctUeinm,  or  umvirStas. 

(I.Sid.  x6a.  •  ^ 

i1.Rep.77.s1.} 


Chap, 


lih*  3< 


Of  ContioiftaS  Ckima 


Sed«  414J 


Chap,  7.        Continuall  Claimc,  (0         Seft,  414, 


r^ONTmUAL  claim  ejl  \  la 
lou  honu  ad  droit  et  title  d^entrer 
en  afcuns  terres  ou  tentrmnts  dont 
♦*  atHsr  efi  feiJU  en  fee^  ou  in  fee 
tailey  fi  cefiy  que  ad  title  Sentrerfait 
antinuall  ciaime  a  les  terres  ou  tene^ 
meiiiidevant  le  nmrant  feifie  de  celuy 
fui  time  Us  tsntmants^  donques  coment 
que  tiii  tenant  rnoru^  ent  fttfi^  et  les 
terres  ou  tenements  difiendront  a  fin 
beire^  uncore  poit  eeluy  que  avoit  fait 
tiel  ciaime^  ou  fin  hetrej  enter  en  les 
terres  ou  tenements  iffint  difcenduSj  ter 
caufe  de  le  continual  ciaime  faity  ntent 
contriftiant  le  difcent.  Sicome  en  cafi 
que  home  fiit  dijfiifie^  et  le  dijfeijee 
fait  continual  ciaime  a  les  tenements 
en  la  vie  le  diOeifor^  coment  que  le 
diffeifor  devie  feifie  en  fee^  et  la  terre 
Mfcendift  a  fin  heire,  uncore  poit  le 
dijfeifee  enter  fiir  la  poffejpon  li  heiroj 
nient  ob/lant  U  difcent*. 


pONTINUAL  claim  is  where 
^^  a  man  hath  right  and  title  to 
enter  into  any  lands  or  tenements 
whereof  another  is  ifeifed  in  fee,  or 
in  fee  tail,  if  hee  which  hath  title  to 
enter  makes  continuall  ciaime  to  the 
lands  or  tenements  before  the  dying 
feifed  of  him  which  holdeth  the  tene* 
ments,  then  albeit  that  fuch  tenant 
dieth  therof  feifed,  and  the  lands  or 
tenements  defcend  to  his  heire,  yet 
may  he  who  hath  made  fuch  conti- 
ntral  daime,  or  his  heire,  enter  into, 
the  lands  or  tenements  fo  defcended, 
by  reafon  of  the  continuall  ciaime 
made,  notwithftanding  the  difcent. 
As  in  cafe  that  a  man  bee  difieifed» 
and  the  difieifee  makes  continuall 
ciaime  to  the  tenements  in  the  life 
of  the  diflfeifor,  although  that  the  dif-< 
feifor  dieth  feifed  in  fee,  and  the  land 
defcend  to  his  heire,  ye(  may  the  dif« 
feifee  enter  upon  the  poflef&on  of  ths 
heire,  notwithftanding  the  difcenL 


H 


[250.  b.] 


ERE  oar  Author  firft  defcribeth  what  a  continaall  ciaime  is. 
It  is  called  continmum  clameum,  becaufe  at  the  common  law  it 
mtift  have  beene  made  within  every  ycare  and  day»  as  Littleton  here 
leacheth.  And  yet  if  bee  that  right  hath,  maketh  ciaime,  and  the 
ter-teoant  dieth  within  the  yeare  and  the  day»  this  ciaime  though  it 
bee  hot  once  *  made  (as  hath  beene  faid)  fluU  preferve  the  entry 
of  him  that  maketh  the  ciaime  ( i ) . 

"  Ad  A^it  et  tfilt  i^enftr,  '*  And  yet  in  fome  cafes,  a  continuall 
ciaime  may  be  made  by  him  that  hath  right,  and  cannot  enter. 

ff  tenant  for  years,  tenant  by  ftatu%  ftaple,  merchant,  or  ekgity 
ht  oufted,  and  be  in  the  reverfion  diflcifed,  the  ieflbr,  or  he  in  je* 
verfioa,  oiay  emsr  to  the  intent  to  <inake  his  ciaime,  and  yet  his 
«[itry  as  to  take  any  profits^  is  not  ]a)«full  during  the  terme. 
And  in  the  fame  manner,'- the  leffor  or  he  in  the-reverfion  in  that 
'Caie  may  enter  to  avoid  a  collateral!  warranty,  or  the  lelTor  in 
ahat  cafe  may  recover  in  any  affife.    And  To  (as  Tome  have  holcien) 

may 


Mirror  cap.  i» 
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Bradon  (i.  5* 

^'  435»  43^' 
Briccon  107.  b* 

iz6.  4. 

Fleca  lib.  6. 

c^-  5»i  53- 

Vid.  f^ca.  3^5. 
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•  Vid.  Sea  4i4» 
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4.  fer  added  L.  and  M. 
**"  irir  added- 1*4  andM. 


(1}  [Sec  Note  191.] 


Vol.  a 


•  ^r.  added  in  L.  and  M.  and  Rqh. 

«  • 

[150.  b.] 

(i)  [SeeNoteigQ.] 
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vid.  Sea.  441. 

45.  E   3.21. 

7.  H,  6.  40. 
Contin.  Clalme 
I.  Downclcr^s 
cafe.    5  £.4.4. 
(Plo.  191,  a.) 
(9.  Rep.  106.) 
(1.  Rep.  67. «.) 

(f.  Roll.  Abr. 


BraAon  lib.  5. 
fo.  436* 
FIcia  lib.  5. 
rap.  51,  53. 
2t.  H.  6.  37. 
^.  H.  4.  5.  a. 
15.  E.  4.  22.  a. 

13.  H,  6.  37. 


may  the  leflbr  enter  in  cafe  of  a  leafe  for  life,  to  this  intent,  to 
avoid  a  difcent,  or  a  warranty. 

If  the  difleifee  make  continuall  claime«  and  the  difleifor  die 
feifcd  within  the'  yeare,  his  heire  within  age,  and  by  office  the 
kine  is  intitled  to  the  wardfhip,  albeit  the  entry  of  the  difleifee  bee 
not  JawfttlU  yet  may  he  make  conttnuall  daime  to  avoid  a  difcentii 
and  ib  in  the  like* 

"  Vncore  pott  uluj  quifait  tlel  clay  mi  ou/ti  heirt  enter, ^*  This  ie 
to  be  under  flood  m  this  manner :  that  if  the  father  make  c1aime« 
and  the  difTeifor  dieth,  and  then  the  father  dieth,  that  his  heire 
may  enter,  becaufe  the  difcent  was  cad  in  the  father's  time,  and 
the  right  of  entry  which  the  father  gained  by  his  chime,  fhall  de- 
fcend  to  his  heire.  But  if  the  father  make  continaall  claime>  and 
dieth,  and  the  fonne  make  no  continualt  claime,  and  within  the 
yeare  and  day  after  the  claime  made  by  the  father,  the  difleiibr 
dieth,  this  ihall  take  away  the  entric  i)f  the  fonne,  for  that  the 
difcent  was  cad  in  his  time,  and  the  claime  made  by  the  father 
fhall  not  availe  htm,  that  might  have  claimed  himfelfe.  And  of 
this  opinion  was  Littleton  himfelfe  in  our  bookes,  where  he  holdeth, 
that  no  continuall  claime  can  avoid  a  difcent,  unlefle  it  be  made  by 
him  that  hath  title  to  enter,  and  in  whofe  life  the  dying  feifed  was. 
See  more  of  this  matter  hereafter,  in  this  chapter,  Se^.  416. 

And  as  here  Littleton  putteth  his  cafe  of  the  anceftor  and  heire» 
fo  ic  holdeth  in  all  refpeas,  of  the  predeceflbr  and  fnccefTor. 


(x.  Rep.  14.  A*') 


Sc<a.  415. 


[251.2.] 


J^N  mefmt  le  maner  eji^  Jl  tenant  a 
^■^  terme  de  vie  alien  en  fee^  celuy 
tn  U  reverfion  ^u  celuy  en  le  remainder 
feit  enter  fur  t^ alienee.  Et  ft  iiel 
alienee  devie  feifie  de  tiel  ejlatf  jam 
continual  claime  fait  a  les  tenement fy 
devant  le  morani  feift  del  alienee^  et 
Its  tenements  per  caufe  del  morant  feiji 
eiel  alienee  difcendont  ♦  a  fon  beirey 
doTiquei  ne  poit  celuy  en  le  reverfion 
me  eeluy  en  le  reminder  enter.  Afes 
f  ft  celuy  en  le  reverjion  ou  celuy  en 
le  remainder^  que  ad  caufe  Centre  fur 
P alienee<i  fait  continual  claime  a  les  f/- 
nenunts  devant  le  morant  feiJi  del  alie^ 
nee^  donques  tiel  home  pott  enter  apres 
la  mort  Palienec^  auxy  bien  come  il 
puiffoit  X  en  fa  vie  §. 


•  etfon  heirei'^  heire  delaliene^  L.  ar.d 
M.  and  Koh. 

t/  not  in  L.  and  M.  nor  Roh» 


T  N  the  (ame  manner  it  is,  If  tenant 
for  life  alien  in  fee,  hee  in  the  re- 
verfion or  he  in  the  remainder  may 
enter  upon  the  alienee.  And  if  fuch 
alienee  dieth  feifed  of  fuch  cflate 
without  continuall  claime  made  to  the 
tenements,  before  the  dying  feifed  of 
the  alienee,  and  the  lands  by  reafoA 
of  the  dying  feifed  of  the  alienee  de- 
fcend  to  bis  heire,  then  cannot  he  in 
the  reverfion  nor  hee  in  the  remain- 
der enter.  But  if  hee  in  the  revcr- 
fion  or  in  the  remainder,  who  hath 
caufe  to  enter  upon  the  alienee,  make 
continuall  claime  to  the  land  before 
the  dying  feifed  of  the  alienee,  then 
fuch  a  man  may  enter  after  the  death 
of  the  alienee,  as  well  as  he  might  ia 
his  life-time. 

BY 

\  puifoit  en^poit  a,  L.  and  M.  an4  Roh. 
i  ^c,  L.  and  M. 

8 


«  « 

B 


Of  Continuall  Claimc. 


Y  this  It  appeaicth,  that  a  continuall  clairoe  may  be  made  as 
^  well  where  the  lands^arc  in  the  hands  of  a  feoffee,  &c.  by  title, 
as  in  the  hands  of  a  diflcifor,  abator,  or  intrudor,  by  wrong,  as  be- 
fore hath  beenc  noted.  (1)  /  ^,    » u 

Sedt.  41 6, 


Scft.  416. 


^If  5'^  ^'"^''/i  ^^'  f  "^     ALSO,ifIandbeIettoamanfor 
„  *T!  V"'  '"^  ^'  f^  ^'f'  'r  '■-•    ^  terme  of  his  life,  the  remainder 

to  another  for  terme  of  life,  the  re- 
mainder to  the  third  in  fee,  if  tenant 
for  life  alien  to  another  in  fee,  and 
he  m  the  remainder  for  life  maketh 
continuall  claime  to  the  land  before 
the  dymg  feifed  of  the  alienee,  and 
after  the  alienee  dieth  feifed,  and  af- 
ter he  in  the  remainder  for  life  die 
before  any  entrie  made  by  him,  in 
this  cafe  he  in  the  remainder  in  fee 
may  enter  upon  the  heire  of  the  alie- 
nee, by  reafon  of  the  continuall  claimc 
made  by  him  which  had  the  remain- 
der for  life,  becaufc  that  fuch  right 
as  hee  had  of  entrie,  fliall  goe  and 
remaine  to  him  in  the  remainder  af- 
ter him,  infomuch  as  hee  in  the  re- 
mainder in  fee  could  not  enter  upon 
the  alienee  in  fee  during  the  life  of 
him  in  the  remainder  for  life,  and 
for  that  hee  could  r^t  then  make  con- 
tinual! claim.  (F*  none  can  make 
contmuall  claime  but  when  hee  hath 
title  to  enter,  &c.} 

-  ^  L  /£  AT  «  unauter  enfeer    It  is  to  be  obferved,  that  a  for.  (i.  RoU.  Afar. 

tciturc  may  be  made  by  the  alienation  of  a  particular  te-  ^S^O 
nant,  two  manner  of  waycs ;  either  in  pais^or  by  matter  of  record 

Jn  pais,  of  lands  and  tenements  which  lie  in  livery  (whereof 
^i///^/(;/rintendcth  his  cafe)  where  a  greater  eftate  paffeth  by  li.  VldtSedt  c8i 
,•  L  T  ^^n^>/han  the  particular  tenant  may  lawfully  make,  whereby  the  609,6x0,61,.' 
jl.b.J  rcvcrfion  or  remainder  is  devcfted,  as  here  in  the  example  that  Z/V 
/W  ^attcth  when  tenant  for  life  alicneth  in  fee,  which  muil  bee 
nnderftood  of  a  feoffment,  fine  or  recovcrie  by  confent.  (i.  Rep.  14.) 

If  tenant  for  life,  and  hee  in  the  remainder  for  life  in  Lhthf^^^.  .-,  vi  n 
cafe,  hath  joyned  in  a  feoffment  in  fee,  this  had  beene  a  SfSture    '^^^X  '^^ 

of 

n  fa  not  in  L.  jind  M.  nor  Roh 

••  7«jnotinL.andM.norRob. 
tt  (Car  nul  foit  faire  continual  claim) 
not  m  L.  and  M.  nor  Rob.  ^ 


wuiinder.ia  un  outer  a  terme  de  v/>,  U 
Ttmainder  a  la  tierce  en  fee,  fi  le  te^ 
iiant  a  terme  de  vie  aliena  a  un  auter 
in  fcey  el  celuy  en  k  remainder  pur 
terme  de  vie  fait  continual  claime  a  la 
ierre  devavt  le  morant  feifie  d^ alienee^ 
it  puis  V alienee  morujl  fetfte^  *  et  puis 
opres^  celuy  en  le  remainder  fur  terme 
devie  moruft  devaunt  afiun  entrie  fait 
per  luy^  en  ceo  cas  celuy  en  le  remain-. 
der  en  fee  poit  enter  \  fur  heire  Falie^ 
nee^  per  caufe  de  continual  claime  fait 
per  Itty  que  a%ioit  It  remainder  pur 
terme  defa  v/>,  pur  ceo  que  tiel  droit 
que  il  averoit  d^entre^  J  alera  et  re» 
maindra  a  celuy  en  le  remainder  aprcs 
iuyy  entant  que  celuy  en  le  remainder 
en  fee  §  ne  puijfoit  pas  enter  fur  ^  alie- 
nee en  fee  durant  la  vie  celuy  en  le  re- 
mainderpur  terme  de  ||  fa  v/V,  et  pur 
ceo  ♦♦  que  il  ne  puijfoit  adonques  faire 
continual  claim,  ft  {Car  nul  poit  faire 
lontinual  claim  mes  quant  il  ad  title 
d^ entrie y  ^c.) 


•  &c.  added  L.  and  M.  and  Roh, 
t  &c,  added  L.  and  M.  and  Roh. 
X  ne'inh.  and  M.  and  Roh. 
S  que  added  in  L.  and  M.  and  Roh. 


(0  [Sec  Not*  194.] 
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Lib.  3*    Cap.  7.    Of  Continuall  Claime.  Scft.  4i6i 

of  both  their  eilates,  becaufe  hee  in  the  remainder  is  farticefs  inju^ 
ria.     And  fo  it  is  if  hee  in  the  remainder  for  life  had  entred.  and 
diffeifed  tenant  for  life,  and  made  a  feoflfment  in  fee*  this  had  beene 
a  forfeiture  of  the  right  of  his  remainder.  (1) 
%V  J"  1*  A  particular  eftate  of  any  thing  that  lies  in  grant*  cannot  be  for- 

UevUe  a  I.  feitcd  bjr  any  grant  in  fee  by  deed.     As  if  tenant  for  life  or  yearea 

Vide 'sea?'6oS  ^^  ^"  advowfon*  rent,  common,  or  of  a  reverfion  or  remainder  of 
609, 610.'  land,  by  deed  grant  the  fame  in  fee,  this  is  no  forfeiture  of  th^ 

r  I.  RolL  Abr.  eftates,  for  that  nothing  paiTes  thereby,  but  that  which  lawfully  may 
'54*)  paiTe ;  and  of  that  opinion  is  LittUfm  in  our  bookes. 

(i.  Rep.  76.  b.  Bat  if  tenant  for  life  or  yeares  of  land,  the  reverfion  or.  remain* 
1$.  H.  6.  62*  der  being  in  the  king,  make  a  feoffment  in  fee*  this  is  a  forfeiture^ 
Tr.  32.  El.  »n  ^^^  y^^  jjq  reverfion  or  remainder  Is  divefled  out  of  the  king;  and 
J^,«nn  tl'rrn^  ^"^^  Tcafon  is,  m  rcfpca  of  the  folemnitie  of  the  feoffment  by  U- 
binfonpur  Jc        vcrie,  tending  to  the  king's  dimerilon.  (2) 

Manor  de  Dray-  By  matter  of  record,  and  that  by  three  manner  of  wayes.  Fir(l» 
t«n  Baflet,  fo  i,y  alienation.  Secondly,  by  claiming  a  greater  eftate  than  he 
^^ti^il^  ought.  Thirdly,  by  affirming  the  reverfion  or  remainder  to  be  in 
chequer  **'        *  itranger. 

Toft.  552.  b.  I.  ^*''^»  ^y  alienation ;  and  that  of  two  forts,  vi«.  by  allenatioii 
Leo.  40.  i.'roU.  divefting,  or  not  divefting,  the  reverfion  or  remainder.  Divefting, 
Abr.  855.)  as  by  levying  of  a  fine,^  or  fuffering  a  common  recoverie  of  lands* 

whereby  the  reverfion  or  remainder  is  divefted :  not  divefling,  u 

by  levying  of  a  fine  in  fee,  of  an  advowfon,  rent,  common,  or  attf 

other  thing  that  lieth  in  grant :  and  of  this  opinion  is  LittUton  in 

•  'I*  1^' 4*  9«      our  bookes.  •     And  fo  note  two  diverfities  :  firft,  between  a  grant 

$1.  E.  3.  Gr.  62.   jjy  £j^g  (which  is  of  record)  and  a  grant  by  deed  in  pais ;  and  yet  in 

4^  Avow!  117.     '^"  ^^^y  ^^'^  agree,  that  the  reverfion  or  remainder  in  neither  cafe 

is  divtfted  :  fecondly,  betwcenc  a  matter  of  record,  as  a  fine,  &c. 
and  a  deed  recorded,  as  a  deed  inrollcd,  for  that  worketh  no  for- 
feiture, b'-'caufc  the  deed  is  the  originall.  , 
9^,  E.  2.  J«dg.  Secondly,  by  claime  ;  and  that  may  be  in  two  forts,  either  ex- 
^37.  6. E.  3.49.  preffe  cr  implycd.  Exprcfl'e,  as  if  tenant  for  life  will  in  court  of 
^i^p^"**  recftd  claime  fee,  or  if  lefiee  for  yeares  be  oufted,  and  he  wiH 
Fines  120  bring  an  aflife  «/  i/e  lihero  temmento^  Implycd,  as  if  in  a  writ  of 
15.  E.  4.  29.  r*giit  brought  again  11  him,  he  will  take  upon  him  to  joyne  the  mift 
S6.  H  6.  29.  upon  the  mcere  right,  which  none  but  tenant  in  fee  fimple  ought 
2.  H.  6.  9.           to  doe.     So  if  lefice  for  yeares  doe  lofe  in  a  fracipe^  and  will  J 

4.  E!.  Dy.  bring  a  writ  of  error,  for  error  in  proceffe,  this  is  a  forfeiture*  ft) 

22.  Air.  31.       iS.  E.  3.23.      x6  A(&  i^,       (Mo.  77.  212*    i.Rep.  16.) 

fti.  B.  3. 14.  a.        Thirdly,  by  affirming  the  reverfion  or  remainder  to  be  in  a  ftran-  P^  t^^ 

5-  ^L,V*p   c  g^r,  and  that  cither  ailively  or  paffively.     Adlively,  by  five  man-  ^    "^ 

at  s/.li!  2""^ '  ^^^  ^^  \y^^^%.     As  firll,  if  tenant  for  life  pray  in  aid  of  a  ftranger, 

foi".  55,  56.  whereby  he  affirmes  the  reverfion  to  be  in  him.     Secondly,  if  he 

Buckler's. cafe,  attume  to  the  grant  of  a  llranger;  and  there  note  alfo  a  diverfitic 

27.  E.  3.  77.  bctwecne  an  atturnemcnt  of  record  to  a  ftranger,  and  an  atturne- 

tQ  E   r  J*6*'  ^^"^^  '"  ^^"'   ^°*'  *"  atturnement  in  pais  worketh  no  forfeiture. 

I9.  e'.  X  24.  Thirdly,  if  a  ftranger  bring  a  writ  of  entrie  in  cafa  pro^ifi,  and 

5.'  A(r.  5.  f uppofe  the  reverfion  to  be  in  him,  if  the  tenant  for  life  confefli 

5.  E.  3.  cutr.  the  action,  this  is  a  forfeiture.     Fourthly,  if  tenant  for  life  plead 
^^^K^^^  covinoully,  to  the  dUhcrifon  of  him  in  the  reverfion,  this  is  a  for- 

feiture* 

(t)  See  the  obfervatioiit  on  feoffments         (2^  See  ant.  j 33,  b.  note* 
intioduced  in  the  notes  to  the  next  chapter.  '(3)  [See  Nott  j  95.] 


14.  £•  ^1 


i 


Lib.  3«  Of  Continuall  Claimc.  .Scf^.  416, 

feitoft^    Fifi|ily»  if  a  ftrangcr  bring  an  adion  of  wafte  againft  Icf-  reccjt  135. 
fee  for  life,  and  lie  plead  nul  waft  Tiut,  this  ia  a  forfeiture ;  or  the  3-  *•  ?•  S»- 

(i.RoU.  Abr.S5a.     3.  Rep. 4.  b.      j.Leo.s64.      9.  Rep.  106.) 

Faffivcly,  89  if  tenant  for  life  accept  a  fine  of  a  ftranger,yifr  3.Mir.  Dy.  148. 
€9inj/iuu  de  droU  C9me  ceif»  l^c,  for  hereby  he  afHrmes  of  record,  the 
reverfion  to  be  in  a  llranger.  ( i ) 

Uttleion  here  fpeaketh  of  the  forfeiture  of  an  cftate ;  and  here  it  ^•*»*'^?*-  55- 
is  to  be  knowen,  that  the  right  of  a  particular  eftate  may  be  for-  "^  « t  ca  «, 
feited  alfo,  and  that  he  that  hath  bat  a  right  of  a  remainder  or  re- 
veriion,  (hall  take  benefit  of  the  forfeiture.  As  if  tenant  for  life 
be  difleifedy  and  hee  levie  a  fine  to  the  difleifor,  he  in  the  rever- 
£on  or  remainder  (hall  prefently  enter  upon  the  diSeifor  for  the 
forfeiture.  And  fo  it  is  if  the  leffee  after  the  dififeifin  had  levied  a 
fine  to  a  flran^r,  though  to  fome  refpeds»  partes  finis  nihil  batui* 
runit  yet  it  is  a  forfeiture  of  his  right. 

LiitUton  here  fpeaketh  of  an  alienation  in  fee  abfolutely,  but  fo  it   13.  B.  4. 4. 
is  if  the  lefifee  fpr  life  make  a  leafe  for  any  other  man's  life,  or  a 
ift  in  taile.     If  J.  be  tenant  tor  life,  and  make  a  leafe  to  B*  for 
is  life,  and  B>  dieth,  and  the  Icflce  re-entreih,  yet  tlie  forfeiture 
remaineth. 

If  tenant  for  life  make  a  leafe  for  life,  or  a  gift  in  taile,  or  a  (Ant.  io2.b.} 
feoffment  in  fee,  upon  condition,  and  entreih  for  the  condition  bro-    39.  Air.  1 5. 
ken,  yet  the  forfeiture  remaineth.     Littleton  fpeaketh  of  an  eftate  43-  E-  3*  «»«• 
for  life ;  fo  it  is  of  tenant  in  taile  apres  pejjibilitiey  tenant  by  the  ^^"^*  |°' 
courtefie,  tenant  in  dower,  or  of  him  that  ham  an  eftate  to  him  and  j*,  e.  3.  1*6. 
his  hetres,  during  the  life  of  /.  ^.  &c.  and  fo  of  tenant  for  yeares,  45.  E.  3.  45. 
tenant  by  ftatute  merchant,  ftatute  ftaple,  or  elegit*  (Ant.  28.  •. 

Littleton  faith,  that  where  the  alienation  in  fee  is  made  to  an-  ^a*  »•) 
other,  which  muft  be  intended  a  ftrangcr,  for  if  it  be  made  to  him 
in  reverfton  or  remainder,  it  amounts  to  a  furrender  of  his  cftate,  as 
at  large  hath  beene  fpoken  in  the  chapter  of  tenant  for  \St. 

By  Littleton  it  appeareth,  that  tenant  for  life  in  remainder  may 
enter  for  the  forfeiture  of  the  firft  tenant  for  life,  and  that  if  the 
tenant  for  life  in  remainder  make  continuall  claime,  and  the  alienee 
die  feifcd,  then  may  he  in  the  remainder  for  life  enter ;  and  if  he 
die  before  he  do  enter,  then  he  in  the  remainder  in  fee  ftiall  enter, 
becaufe  he  in  the  remainder  in  fee  could  not  make  any  claime  (2)  ; 
and  therefore  the  right  of  entric,  which  tenant  for  life  in  remainder 
gained  by  his  entrie,  (3)  ftiall  goe  to  him  in  the  remainder  in  fee, 
in  refpea  of  the  privitie  of  eftate  :  and  fo  it  is  of  him  in  the  revcr-  (,.Ro11.  Ab% 
fion  in  fee  in  like  cafe,  for  he  is  alfo  privie  in  eftate.  ^^  630.) 

If  two  joyntenants  be  difteifed,  and  the  one  of  them  make'con- 
tinnall  cl  aime  and  dieth,  the  furvivor  fliall  take  benefit  of  his  con- 
tinuall claimcf  in  rcfpeft  of  the  privitie  of  their  eftate. 

fiut  if  tenant  for  life  make  continuall  claime,  this  fliaU  not  give 
any  benefit  to  him  in  the  remainder,  unlefte  the  difteifor  died  in 
the  file  of  tenant  for  life,  for  the  caufe  abcvefaid,  Seciitme  414. 

If  tenant  in  taile,  the  remainder  in  fee  with  garranlie,  have 
judgement  to  recover  in  value,  and  dieth  before  execution  wittiout 

iftue, 

( I )  [See  Note  1 96 . ]      '  (3)  The  word  entry  appears  to  be  pvinte J 

{%)  i.  /.  during  ihc  life  of  ]|im  in  the  tt*     in  this  cafe  by  miftake,  inftead  of  the  wari 
nuunder  for  life.  r/^ii/n,  which  the  context  iiiemi  U>  rec^uirc. 


Lib.  3.     Cap.  7.     Of  Continuall  Claime.  Scft.  ^xjf 

jfifuCf  he  in  the  remainder  (hall  fue  executioDy  for  be  hath  right 
thereunto,  and  is  privie  in  edale. 

In  the  fame  manner,  if  a  feigniorie  be  granted  by  fine  to  one 
fbr  life,  the  remainder  in  fee,  the  grantee  for  life  dieth,  he  in  the 
remainder  fhall  have  a  per  qu^e  Jiwitiat  for  he  hath  right  to  the 
remainder,  and  is  privie  in  eftaie.  Here  alfo  it  appearech,  that 
none  can  make  continuall  claime«  but  he  that  hath  rignt  to  enter. 


Sea. 

1\A  E  S  e/i  a  viier  a  toy  (mon  fits) 
"^  coment .  et  en  quel  manner  tiel 
continual  claime  Jerra  fait :  et  ceo  bien 
atprender^  trois-  chofes  font  a  tntender* 
La  I.  chofe  efi^fihome  adcaufe  S^entre 
en  afcuns  terres  ou  tenements  que  font 
en  divers  viUes  deins  un  meftne  countie^ 
s*il  enter  en  un  parcel  de  les  terres  ou 
Unements  que  font  en  un  villcy  ep  nofme 
de  touts  fes  terres  ou  tenements  as  queux 
il  ad  droit  d* enter  deins  touts  les  viiles 
de  mefrne  le  countie ;  ♦  per  tiel  entrie  il 
aver  a  auxy  bone  pojfejjion  et  feijin  de 

f  touts  terres  ou  tenements  dont  il  ad 
title  d'entricjfcome  il  avoit  enter  %  en 
fait  en  cbefcun  parcel:    et  ceo  fcmble 
grand  reajonn 


417. 

IJ  UT  it  is  to  be  feene  of  thcc  (my 
fon)  how  and  in  what  manner 
fuch  continuall  claime  (hall  be  made ; 
and  to  learnc  this  wcl,  three  things 
are  to  be  underftood.  The  firft  thing 
if,  if  a  man  hath  caufe  to  enter  into 
any  lands  or  tenements  in  divers 
townes  in  one  fame  countie,  if  he 
enter  into  one  parcell  of  the  lands  or 
tenements  which  are  in  one  townc, 
in  the  name  of  all  the  lands  or  tene- 
ments into  the  which  he  hath  right 
to  enter  within  all  the  townes  pf  the 
fame  countie ;  by  fuch  entrie  he  fhall 
have  as  good  a  pofTeilion  and  feifm  of 
all  the  lands  and  tenements  whereof 
he  hath  title  of  entrie,  as  if  hee  had 
cntred  in  deed  into  every  parcell; 
^nd  this  feemeth  great  reafon. 


(Pio.  355.  b- 

359.  a.  1.  Inft. 
518.  3.  Rep. 
91.  .) 

(Poft.  263.  b.) 

This  hath  beene 
adju.'gsd,  Mich* 
14. &  15'.  Eiis. 
Kwt.  1458.  in 
the   Earl  of 
^rundeirstafe. 


(4.  Leo.  S.) 
(1.  Leo.  36.) 

(i.  Roll.  Abr* 

738-)  ^ 

^i.L^o.  51*} 


^*  0/  home  ad  caufe  d^entrer  en  afcuns  terres  on  Unements^  l^e^^ 
^  It  is  not  fufficient  to  tell  one  generally  what  he  (hould  doe, 
but  to  direct  him  how,  and  in  what  manner  he  ihall  doe  it,  as  Idt* 
tleton  doth  in  this  place.  And  here,  the  'generall  rules  of  our  au-  . 
thor  are  to  bee  underftood,  tha(  the  entrie,  of  a  man,  to  recontinue  I  ?5^' 
his  inheritance  or  freehold,  mufl  enfue  his  adlion  for  recoverieof 
the  fame.  h%  if  three  men  di^eife  me  feverally,  of  three  feverall 
acres  of  land,  being  all  in  one  countie,  and  I  enter  in  one  acre,  in 
the  name  cf  all  the  three  acres,  this  b  goocl  for  no  more  but  for  that 
acre  which  I  entered  into,  becaufe  each  diifeifor  is  a  feverall  tenant 
of  the  freehold,  and  as  I  mud  have  feverall  adions  againft  thero« 
for  the  repoverie  of  the  land,  fo  mine  entrie  mofl  be  feverall. 

And  fo  it  is  if  one  man  diiTeife  n^ee  of  thfee  acres  of  ground,  and 
lettetlf  dip  fame  feverally  to  three  perfons  for  their  lives,  l^Sc* 
there  the  epirie  upon  one  kifee,  in  the  name  of  the  whole,  is  good 
for  no  more  than  that  acre  that  he  hath  in  his  pofTeffion..  But  if 
the  diiTeifor  had  letten  feverally  the  faid  three  acres  to  three  per- 
fons for  ycaretf  there  the  entrie  upon  one  of  the  leffees,  in  th« 
■  name 


'f  it  added  in  L.  and  M.  xnd  Roh. 
^  ioait^tiels,  L.  and  M.  ard  ^oh« 


I  en  fait  not  in  I#.  and  M.  nor  Roh* 


Lib.  3, 


Of  Contlnuall  Claitne. 


Sea.  418. 


[«53-  a-] 


name  of  all  the  three  acres,  (hall  recontinue  and  reved  all  the 
three  acres  in  the  difleifee,  for  that  the  dlfleifee  mi^ht  have  had 
one  aifife  againft  the  difleifor,  becaufe  he  remained  tenant  of  the 
freehold  for  all  the  three  acres,  and  therefore  one  entrie  ihall 
ierve  for  the  whole. 

If  one  difTeife  me  of  one  acre  at  one  time,  and  after  difleife  me  7.  AfT.  iS. 
of  another  acre  in  the  fame  countie  at  another  time,  in  this  cafe  12.  B.  4,  10. 
mine  entrie  into  one  of  them  in  the  name  of  both  is  good  :  for  that  36«  ^-  6-  -7- 
one  affife  might  be  brought  againft  him  for  both  diffeifms.     -  ^**  ^'  P'*  *' 

But  if  I  infeoffe  one  of  one  acre  of  ground  upon  condition,  and  n*  H.  7.  25* 
at  another  time  I  infeoffe  the  fame  man  of  another  acre  in  the  fame  ^y^*** 
coonde  upon  condition  alfo,  and  both  the  conditions  are  broken,  an  ^^'  ^^*  ^^^' 
entrie  into  one  acre  in  the  name  of  both  is  not  fujIBcient,  for.  that 
I  have  no  right  to  the  land,  nor  a'Eiion  to  recover  the  fame,  but  a 
bare  title,  and  therefore  feverall  entries  muft  be  made  into  the 
fame,  .  in  refped  of  the  feverall  conditions.     But  an  entrie  in  one 
part  of  the  land,  in  the  name  of  all  the  land  fubje6t  to  one  condi- 
tion, is  good,  although  the  parcels  be  feverall,  and  in  feverall 
townes.    And  fo  note  a  diverfuie  betweene  feverall  rights  of  entrie, 
^d  feverall  tides  of  entrie,  by  force  of  a  condition  (1). 

«*  Deini  mtfmc  la  countitV  For  if  the  lands  lye  in  feverall 
counties,  there  mu(l  be  feverall  adlions,  and  coiifequently  feverall 
entries,  as  hath  beene  faid. 

■  «*  En  no/me  dt  tcuf,  ^c.**    If  one  diffeife  me  of  two  feverall  5*  H.  7.  7. 
acres  in  one  countie,  and  I  enter  into  one  of  them  generally,  with-  4*  E- 4«  »9' 
out  faying.  In  the  name  of  both  ;  this  fliall  reveft  only  that  acre  /a,S.'c1I.  l8o^ 
wherein  entrie  is  made,  as  hath  beene  faid ;  and  that  is  proved  by  i,.) 
onr  bookes,  which  fay,  that  if  1  bring  an  affife  of  two  acres,  if  1  (10.  Rep.  Lam- 
enter  into  one  hanging  the  writ,  albeit  it  (hall  reveft  that  only  acre,  i>«t*s  caic.) 
yet  the  writ  fhaU  abate.  l^^^  ^**°''  ^'-J 

«•  Doftf  il  ad  title  d^ entrie.^*  Here  in  a  large  fenfc,  title  of  en- 
trie is  taken  for  a  right  of  entrie. 


Sea.  418* 


^  f^AR  ft  home  vciU  enf coffer  un 
auter  Jam  fait  de  certaine  Urref 
$u  tenements  que  il  ad  deins  plufours 
villes  en  un  countie^  et  il  voile  liverer 
ftifin  at  feoffee  de  parcel  de  tenements 
deins  un  vilte  en  nojine  de  touts  les 
terres  ou  tenements  que  il  ad  en  mejme 
le  vilUy  et  en  les  outers  villes^  l^c* 
touts  les  dits  tenements^  fe^f.  paffbnt 
per  force  de  le  dit  livery  de  feijtn  a 
celuy  a  que'  tielfeoffement  en  tiel  maner 
eft  fait^  $t  uncore  celuy  a  que  tiel 

livery 


F 


(o»Rep.  136.  k.) 
(Anc  48,49, 50* 
Poft.  259,  a.) 
{%.  Rep.  31.) 

O  R  if  a  man  will  enfeofFe  another 
without  deed  of  certaine  lancSe  or 
tenements  which  he  hatb  in  many 
townes  in  one  qounde;,  ^nd  be  will 
deliver  feifm  to  the  feoffee  of  parcell 
of  th^  tenements  within  one  towne  in 
the  name  of  all  the  lands  or  tenements 
which  he  hath  in  the  fame  towne,  and 
in  other  townes,  &c.  all  the  faid  tene* 
ments,  &c.  pafle  by  force  of  the  faid 
livery  of  feilin  to  him  to  whom  fuch 
feoifment  in  fuch  manner  1$  made, 

9xA 


(i)  [Sec  Note  197.J 
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livery  de  feifm  fuii  fait^  n*av$it  droit 
♦  en  touts  let  terres  cu  tenements  en 
touts  Us  villesj  mes  per  caufe  de  livery 
de  feifm  fait  de  parcel  de  les  terres  cu 
tenements  en  un  ville :  a  multo  for- 
tiori)  il  Jemble  hone  reafon  que  quant 
home  ad  title  d^ enter  en  les  terres  ou 
tenements  en  divers  villes  deins  un 
me/me  county^  devant  afcun  entry  per 
hy  fatty  que  per  V entry  fait  per  luy  en 
parcel  de  les  terres  en  un  viile^  en  le 
ftofme  de  touts  les  terres  et  tenements 
iis  queux  il  ad  title  d^ enter  deins  mefme 
Je  countieyceo  +  ve/f  un  feifn  de  touts 
en  luyy  et  per  ttel  entry  si  ad  poffeffion 
it  feifm  en  faityficome  il  avoit  enter  en 
ibefcun  parcel^  &c. 


and  yet  hee  to  whom  fuch  liyery  of 
feifin  was  made,  hath  no  right  in  ail 
the  lands  or  tenements  in  all  the 
townes,  but  by  reafon  of  the  liver)'  of 
feifm  made  ot  parcell  of  the  lands  or 
tenements  in  one  towne :  a  mulii 
fortioriy  it  feemeth  good  reafon  that 
when  a  man  hath  title  to  enter  into 
the  lands  or  tenements  in  divers 
townes  in  one  fame  county,  before 
entry  by  him  made,  that  by  the  entry 
made  by  him  into  parcell  of  the  lands 
in  one  towne,  in  the  name  of  all  the 
lands  and  tenements  to  which  he  hath 
title  to  ent.r  within  the  fame  county, 
this  {hall  veft  a  feifm  of  all  in  him, 
and  by  fuch  entry  hee  hath  pofieflion 
and  feiun  in  deed,  as  it  he  bad  entred 
into  every  parcell. 


SS.  C  3.  It. 

)8.  AS.  23. 


(•)  Vid.  Seft, 
Attt  Ibilowiog* 


'T'  H  r  S  If  evideot,  but  here  is  a  diverfity  betweene  a  fcoff- 
-*'  ment  and  an  entry ;  for  a  mc.n  may  make  a  feoffment  of  landi 
in  another  councy,uuid  make  livery  of  fcifin  within  the  view,  albeit 
he  might  peaceably  enter  and  make  adluall  liveiy ;  and  fo  may  he 
ihew  the  recognitors  in  an  afiile,  the  view  of  land^  in  another 
county ;  but  a  man  cannot  make  an  entry  into  land)  within  the 
view  where  he  may  enter  without  any  fcare  (for  it  is  (*)  one  thing 
to  inveftf  and  another  to  devefl)^  as  hercalter  ihall  be  faid  in  the 
SeAion  next  following. 

Vid.Sea.438.  **  J  mulih  fortiori,^*  Or  a  minore  ad  majus,  is  an  argument  fre- 
quent in  our  author*  and  in  our  bookes*  the  force  of  argument  in 
this  place  (landing  thus :  if  it  be  fo  in  a  feoffment  paiiing  a  new 
rights  much  more  it  is  for  the  reiiitution  of  an  anuent  right,  as  the 
worthier  and  more  refpefted  in  law*  which  hoideth  affirmatively*  at 
our  author  here  teacheth  us. 
The  three*  {fJc)  in  this  Se^on  need  no  explication* 


Sed.  419. 


TEfecond  chofe  ejl  a  entendery  que 
•*^  Ji  home  ad  title  d*  enter  en  cfcuns 
terres  ou  tenementSy  s'il  ne  ojhfl  enter 
en  mefmes  its  terres  ou  tenementSy  ne  en 
afcun  parcel  de  ceo  per  doubt  de  hat^ 
teryy  ou  piT  doubt  de,  mayhemy  ou  per 
doubt  de  mortf  s'il  alaji  et  approch 
eiuxy  pres^  Us  tenements  come  ilofajl  pur 

tul 


[253-^ 


'Tp  HE  fecond  thing  to  be  under- 
^  flood  is,  that  if  a  man  hath  title 
to  enter  into  any  lands  or  tenements^ 
if  he  darea  not  enter  into  the  fame 
jands  or  tenements,  nor  into  any 
parcell  thereof  for  doubt  of  beating, 
Or  for  doubt  of  mayming,  or  for 
doubt  of  death)  if  he  goedh  and  ap« 

proach 


•  «rr^#  L.andM.  and  Rob.  f  veflm^A.  L.  and  M  and  Roh. 


Lib.  3#  Of  Continuall  Claime.  SeA.  419* 

tiel  doubU  it  claims  p$r  parol'  Us  tem^  proach  sis  neere  to  the.  tenements  as 

mnts  0ftre  Us  figns^  maiuUnant  per  hee  dare  for  fuch  doubt,  and  by  word 

tUl  chime^  il  ad  un  pajftj^  it  feifm  claime  the  lapds  to  bee  his,  prefently 

en  Us  temmintSj  auxybten  come  *  i'/7  by  fuch  claime  he  hath  a  pofleffion 

uft  enter  en  faity  comeni  que  il  n*avoit  and  feifm  in  the  lands,  as  well  as  if 

unque  pojje^ion  ou  feijin  de  mefme  Us  hcc  had  entred  in  deed,  although  hee 

t  terres  ou  tenenunts  devant    U  dit  never  had  pofFeflion  or  feifin  of  the 

cUtime.  fame  lands  or  tenements  before  the 

(aid  claime* 

HERE  is  to  be  obf(?rved,  that  every  doubt  or  feare  U  not  UfR-  ▼ided»  WL 
cicnt,  fpr  it  muft  concerne  the  fafcty  of  thf  perfon  of  a  man,  f '^^Jw  *'a^ 
and  not  his  houfes  or  poods ;  for  if  hee  fcarc  the  burning  of  his  j*"^  ^  \^ 
boufes,  or  the  taking  ^way  or  fpoiling  of  his  goods,  this  is  not  fufr  483.)  ' 
£clent>  becaufe  hee  may  recover  the  fame,  or  dammages  to  the.  7.  £.  4«  21* 
value  without  any  corporall  hurt.  39*  ^*  ^'  y 

Again,  if  the  feare  doe  concern  the  perfon,  yet  it  mnft  not  bee  a 
vame  feare,  but  fuch  as  may  befall  a  conftant  man;  as  if  the  ad- 
verfe  paFtie  lie  in  wait  in  the  \vay  with  weapons,  or  by  words  me- 
Dace  to  beat,  mayhem,  or  kill  him  that  would  enter ;  and  fo  in 
pleading  muft  hee  ihew  fome  jufl  caufe  of  feare,  fpr  fea^e  pf  it  ^^  1^^,  j^^ 
ijplfe  is  iBternall  9fid  fecret.     But  in  a  fpeciall  verdi^x  if  the  jurors  39.  E.  3.  %%, 
4ce  finde  that  the  diileifee  did  not  enter  for  feare  of  corporall  hurt,  i^*  I^>  2-  tic 
this  is  fu^ient,  and  fliall  be  intended  that  they  had  evidence  to  J^^2  **       -^ 
prove  the  faa)e«    Talis  mm  debet  ejfe  metus  qui  cadere  fouft  in  'virum      \*  tu 
^otiftantenii  et  qui  in  ft  cvntinet  mortis  fericulum^  et  corporis  cruciatum,  'foj  A  jj**  ^* 
Et  nemo  tentturjt  infortuniis  et  pericuiis  exponere*  Britcon  foL  lo. 

66.  Fleta  lib.  3.  cap.  7.  and  lib.  2.  cap.  54.  49.  £•  3.  14.  24.  H.  4.  13.  39.  Alf.  ii« 
11.  H.6.  51.  3S.  H.  6.  27*  J9.H.  6.  36. 5.  20.  H.  6»  28.  4.  £.4.17.  12.  £,4.  7, 
s8.  H.  6.  8.  41.  £.  3.  9.  11.  H.  4*  6.  8*  AC  %$•  Vtd.  Scft.  434.  W.  a.  cap.  49. 
f  3.  U.  4.  4ure«  20. 

And  it  ieemeth  that  ftare  of  imprifonnient  is  alfo  fnfficient,  for 
fuch  a  feare  fufficeth  to  avoid  a  bond  or  a  deed ;  for  the  law  hath 
a  fpeciall  regard  to  the  fafety  and  liberty  of  a  man.  And  iropri- 
ibnment  is  a  corporal!  dammage,  a  reftraint  of  liberty,  and  a  kind 
cf  captivity.  But  fee  in  the  Second  Part  of  the  Inftitutes,  W,  z. 
cap.  49.  a  notable  diveriity  betweene  a  claime  or  an  entry  into 
land,  and  the  avoidance  of  an  a£l  or  deed  for  feare  of  battery. 

**  Per  tiel  cJaime  il  ad  un  pojfejjiou  et  feijin »  fcfr.'*     Here  it  to  be 
*  pbferved,  that  there  be  two  manneif  of  entries,  <z;/iB.  an  entry  in 
deed,  and  an  entry  in  law.    An  entry  in  deed  is  fufficiently  knowne.  Vid.  Sedl.  578. 
An  entry  in  law  is  when  fuch  a  claime  is  made  as'  is  here  ex- 
preifed,  which  entry  in  law  is  as  flrong  and  as  forcible  in  law  as 
fin  entry  in  deed,  and  that  as  well  where  the  lands  are  in  the  hands 
cf  one  by  title  as  by  wrong.     And  therefore  upon  fochanen-  ii.H.  6. 51. 
fry  in  law  an  a(Iife  doth  lie,  as  well  as  upon  an  entry  in  deed,  and  (^<>^  256.  b.) 
fuch  an  entry  in  law  (hall  avoid  a  warranty,  &c. 

But  here  is  a  diverfity  to  be  obierved  betweene  an  entry  in  law  ^i<>.Sea.^2. 
and  an  entry  in  deed,  for  that  a  continuall  claime  of  the  diffeifee   Aff^a^f ^k  ^ 
being  an  entry  in  law,  fhall  vcft  the  poffciCon  and  feifm  in  him  for  /orcc.^Thepir- 
his  advantage,  but  not  for  his  difadvantage.      And  therefore  if  the  fon  of  Hony.  * 
^iflei&e  bring  an  alGie,  and  hanging  the  a^fe  he  ouike  continuall  iaae^s  cafe. 

claime, 

t  ^  aot  ia  L.  aad  M«  nor  Rob«        f  terres  on  not  in  L.  and  M.  nor  Rob. 
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claime^  this  ihall  not  abate  the  affife,  but  he  (hall  recover  dam- 
mages  from  the  beginning ;  but  otherwife  it  is  of  an  entry  in  deed. 
See  more  of  this  matter  after  in  this  chapter*  ^e€L  42a. 


Se<£l.  420* 


[254.  a.] 


r  T  que  la  ley  efl  ttelj  il  efl  hien 
^^  prove  per  un  plee  d^un  ajpfe  en 
It  Ever  d'ajifc^  an.  38.  E.  3.  p.  ♦  32. 
2r  tenor  de  quel  enfuifl'en  tiel  forme. 
En  k  county  de  Dorfet,  devant  Us 
juj^^eiy  trovi  fuit  per  verdi£f  d'ajfifey 
que  Je  plaintife  que  avoif  droit  per 
difcent  de  heritage  taver  U$  tenements 
mis  en  plaint  J  al  temps  delnwrant  Jon 
ancejler  fuit  demurrant  en  U  ville  ou 
Its  tenements  fueronty  f  ot  per  parolx 
eUnnse  les  tenements  enter  fes  vicineSj 
9US  pur  doubt  de  mort  il  n^ofa  appro^ 
iher  les  ienementSy  mes  port  fafjlfe^  et 
Jar  ceji  matter  trove^  agardfutt  que  il 
ruivera^  fefr. 


A  ND  that  the  law  is  fo,  it  is  well 
'^  proved  by  a  plea  of  an  affife  in 
the  booke  of  affifes,  an.  38.  E.  3. 
p.  32.  the  tenor  whereof  followeth 
in  this  manner.  In  the  county  of 
Dorfcty  before  the  juftices,  it  was 
found  by  verdidt  of  af!ife>  that  the 
plaintiff  which  had  right  by  diicent 
of  inheritance  to  have  the  tenements 
put  in  plaint,  at  the  deceafe  of  his 
anceftor  was  abiding  in  the  townq 
where  the  tenements  were,  and  bv 
parol]  claimed  the  tenements  amongfl: 
his  neighbours^  but  for  feare  of  death 
hee  durft  not  approach  the  tene- 
ments, but  bringeth  his  ai£(e,  and 
upon  this  matter  found,  it  was  award- 
ed that  he  fhould  recover,  &c« 


|t.Ai£p.i|.      O 


E  R  E  it  appcaretb  that  oor  booke  cafes  are  the  beft  proofes 
what  the  law  is,  Argumeittum  ab  authoritate  eft  fortifflmum  im 
lege.  And  for  proofe  of  tl\e  law  in  this  particular  cafe*  LittUtou 
here  ciceth  a  cale  in  38.  £.  3.  but  it  is  miiprinted*  for  the  origi- 
nal!* according  to  the  truth*  is  in  the  fioolce  of  AJpfes^  %%,  £.  3. 
p.  2.3.  and  not  flacito  32.  for  there  be  not  fo  many  pleas  in  that 
yeare.  And  after  the  example  of  Littktont  booke  cafes  are  prin-. 
ci pally  to  be  cited  for  deciding  of  cafes  in  quelUon,  and  not  an/ 
private  opinion*  tefte  meipje.  More  fhall  be  laid  of  the  matter  WK* 
plyed  in  this  Sc^Qn  in  the  next  following. 


5edt.  421 


T  A  tierce  chofe  ejf  a  entender  deins 
•^^  quel  temps  %  et  per  quel  temps  le 
ilaime  que  ejl  dit  continual  clalme  fer^ 
vera  et  aider  a  celuy  qyef/f  le  (laime^ 
at  fes  heires,  Et  quant  a  ceo  efi 
afc avoir ^  que  celuy  que  ad  title  d* enter j 
quant  il  voiet fairefon  claime^ft  il  ofaji 
approacher  la  tfrre^  donquei  il  covient 

aleTi 

*  p.  32.  not  in  L.  and  M.  nor  Reh, 
f  ^e,  added  L.  and  M.  and  Roh. 


Tp  HE  third  thing  is  to  know  with- 
in what  time  and  by  what  time 
the  claim  which  is  faid  continual] 
plaime  fhall  ferve  and  aid  him  that 
maketh  the  claime,  and  his  heires« 
And  as  to  this  it  is  to  be  underflood, 
that  hee  which  hath  title  to  enter, 
vyhea  he  will  make  his  ^laime,  if  hee 

dare 

t  ft  per  qutl  tempf  not  in  L.  and  M.  nor 

Roh. 


Of  Continuall  Claime. 


Im*  h.] 


Lib.  J, 

fler  a  la  Urrey  ou  a  parcel  de  ceo^  ♦  et 
faire  Jon  claime  \  et  s*il  n^ofaji  ap» 
frocher  la  terre  tur  doubt  ou  pavor  de 
iatteriej  ou  mayhem^  ou  morty  donques 
fovsent  a  luy  d'aler  et  approcher  auxy^ 
pres  come  il  ofajl  vers  la  terre^  ou 
i  parcel  de  ceoy  J  a  faire  Jon  claime^ 


Stdu  422* 


dare  approach  the  land,  then  he  ought 
to  goe  to  the  land,  or  to  parcell  ofir, 
and  make  his  claime ;  and  if  bee  dare 
not  approach  the  land  for  doubt  or 
feare  of  beating,  or  maiming,  or 
death,  then  ought  bee  to  ^oe  and  ap- 
proch  as  neere  as  bee  dare  towards 
the  land,  or  parcell  of  it>  to  qiake  his 
claime. 


^  /^OVIENT  a  luy  dialler  et  approcher  auxipresy  Js^r."  By 
^  this  it  ihould  feeme,  that  by  the  authority  of  our  author,  if 
the  diffeifee  commeth  as  neere  to  the  land  as  he  dare,  ,&c.  aoA 
malceth  hit  claime»  this  ihould  be  fufficient,  albeit  he  be  not  within 
the  view. 

And  the  great  aQthoritie  of  the  booke  *  in  9.  H..4.  (being  by  •9.  H.4.5.. 
the  whple  court)  is  not  itgainA  this ;  for  that  cafe  is  put  where  there 
is  no  fach  feare,  as  here  oar  author  mentioneth,  in  him  that  make* 
the  continuall  claime«  and  then  he  that  makes  the  continuall  claime 
ought  to  bee  within  the  view  of  the  land ;  and  therefore  the  ao« 
thoritie  of  this  booke«  as  it  is  commonly  conceived ,  is  not  againil 
the  opinion  of  our  author  in  the  point  atorefaid.   But  then  it  is  fiir* 
ther  objeded,  that  the  faid  booke  is  againil  another  opinion  of  our 
author  in  this  Se&ion,  «;/«.  that  where  there  is  no  feare,  &c.  hee 
that  maketh  a  continuall  claime  *  ought  to^o  to  the  land  or  to  par-  't  n.H.  6.  n 
cell  thereof  to  make  his  claime,  and  therefore  in  that  cafe  he  can-  agreeth  with 
aot  make  a  claime  within  the  view  of  the  land.    To  this  it  is  an-  •»*<>'  "» thw 
iWered,  that  where  a  continuall  claime  fltall  deved  any  efiate  in  any  ^*"^* 
/Other  perfon  in  any  lands  or  tenements,  there,  as  it  hath  beene  Ant  n'^*^* 
faid;  he  that  maketh  the'claime  ought  to  enter  into  the  land,  or  Anciic.) 
fome  part  thereof,  according  to  the  opinion  of  our  auihor :  but 
IKrhere  the  claime  is  not  to  deved  any  edate,  but  to  bring  him  that 
;naketh  it  into  aifiuaU  pofTcfiJon,  there  a  claime  within  the  view 
fufiicetb;  as  upon  a  difcenc,  the  heire  having  the  freehold  inlaw 
piay  claime  land  within  the  vitiy  to  bring  himieVfc  into  af^ual  pof« 
feflion,  and  in  that  fenfe  is  the  opinion  of  Hull  and  the  court  to  be 
intended.     Etjic  injimilihus.     But  yet  the  entry  into  fome  parcell  Vi4.S«ft.  lyy* 
4.n  the  pame  of  the  refidue  is  the  fareil  way.  ( 1 ) 


Secft,  422. 


Ji^Jifon  qdverfarie  quf  occupiq  le 

terre',  moruft  feijie  en  fecy  ou  en 

fee  taiUy   deins  l*an  et  le  jour  apres 

tiel  claim^  per  quf  les  tenements  dlf^ 

fendont  a  fon  jits  come  heire  a  luy^  un» 

eore  poit  celuy  que  jijl  le  claime  entfer 

fur  le  pofj'effion  le  beire^  j  fsff • 


A  N  D  if  his  adverfaiv  who  occapU 
'^^  eth  the  land,  dieth  feifed  in  fec» 
or  in  fee  taile,  within  the  yeare  and  a 
day  after  fuch  claiine,  whereby  the 
lands  defcend  to  his  fonne  as  heire  to 
him,  yet  may  hee  which  make  the 
jclaime  enter  upon  the'  pofleffion  of 
the  heire,  &c. 

«  DEINS 


^  a  added  in  L.  and  M.  and  Roh. 
-J*  a^et,  L.  and  M.  and  Rob. 


1  &c,  act  in  L.  and  M.  nor  Roh. 
(i)  [See  Note  19?.] 


JLib,  3.    Cap.  7. 


CIaiii)e< 


Sed.  42  3< 


¥i4.  V&  3<5' 
426.  9.H.  4.5. 
14.  H.  4.  36. 

7-  *•  3  37-  ^ 
FJ.  Cpm.  3569 

357.  367. 
Jnirtor,  cap.  1* 

^.  U  iz6. 
IPoft  162.  a.) 


(Aat«i3o.b.) 


y\L  ucu  315. 


••    r\£IN5  Pmn  a  hjtm-:*    It  b  to  bee  obfcrvrd,  tbu  Aelawr 
-^  in  many  cafes  hath  limited  a  ycirc  and  a  day  to  be  a  leg^ 
and  convenient  time  for  many  purpofcs.     As  at  the  common  law> 
opon  a  fine  or  finall  judgement  given  in  a  writ  of  right,  the  party 
grieved  had  a  ycare  and  a  day  to  make  his  daime.     So  the  wife 
or  heirc  hath  a  yeare  and  a  day  to  bring  an  appeale  of  death.     If 
a  villcine  remained  in  antient  demefne  a  yeare  and  a  day,  he  is 
privileged.     If  a  man  be  wounded  or  pojrfonca,  &c.  and  dieth 
thereof  wifhin  the  yeare  and  the  day,  it  is  felony.    By  the  an- 
tient law  if  the  feoffee  cf  a  diflcifor  had  continued  a  ycare  and 
a  day,  the  entry  of  the  diffeifee  for  his  negligence  had  beenc  taken 
away.    After  judgement  gniven  in  a  resdl  adion,  the  ]^aintife  within 
,  the  yeare  and  the  day  m?>r  have  a  habere  facias  fetfinam,  and  in  an 
^aftion  of  debt,  &c.  a  capias,  fieri  facias,  or  a  k<vari  facias,     A  pro- 
•  tedion  fliall  be  allowed  but  for  a  yeare  and  a  day,  and  no  longer. 
i^nd  in  many  other  cafes. 

But  this  time  of  a  yeare  and  a  day  in  cafe  of  continuall  daime 
18,  fince  our  author  wrote,  altered  by  the  faid  iUtute  of  31.  ti»  %• 
c«.  33.  as  before  it  appeareth. 


Sed.  423. 


{255.  A 


JkJj  E  S  in  aj^  cas  apres  Tan  et  U 

■      JQur  que  tUl  cUsimi  fuit fait^  ^  ft 

h  fiTi  donques  moruft  jeift  ademaim 

frqcheine  apres  Pan  et  lejoury  ou  f  un 

4uter  jour  apres^  i^c.  dcnques  ne  pott 

teluy  que  fift  le  daime  entrer  :  et  pur 

ieo  ft  celuy  que  fi/i  le  claimi  voit  ejire 

Jure  a  touts  temps  que  fon  entre  ne 

Jerra  toll  per  tiel  difient^  fcfr.  il  covient 

a  luy  que  deins  Van  et  lejour  apres  le 

primer  claime  Xfa'^U  de  faire  un  outer 

€UinUin.  le  forme  avantdit^  et  deins 

fan  et  le  jour  apres  le  fecond  claime 

I  faity  de  faire  le  tierce  claime  en  tnefme 

le  manery  et  deins  Pan  et  le  jour  de  le 

tierce  claime  de  faire  un  auter  clainuy 

et  ijftnt  oujliry  c*eft  aff avoir y  de  faire 

vn  claime  deins  chejcun   an  et  jour 

procbeine    apres  chefcun  claime  fait 

'  durant  Ja  me  fon  adverfariey  et  donques 

a  quelunques  temps  que  fon  adverfarie 

morujl  fitfty'tfon  entrie  ne  ferra  toUe 

per  nul  tiel  ckfcent,     Et  tiel  claime  en 

tiel  maner  ^faity  ejl  pluis  commune^ 

ment 


DUT  in  this  cafe  after  the  yeare 
and  the  day  that  fuch  claime  was 
made,  if  the  father  then  died  feifed  the 
morrow  next  after  the  yeare  and  the 
day,  or  any  other  day  after,  &c.  then 
cannot  hee  which  made  the  claime 
enter:  and  therefore  if  hee  which 
made  the  claime  will  Ke  fure  at  all 
times  that  his  entrie  fhall  not  be  taken 
away  by  fuch  difcent,  &c.  it  behoveth 
him  that  within  the  yeare  and  the 
day  after  the  iirft  claime  made,  to 
make  another  claime  in  forme  afore* 
laid,  and  within  the  yeare  and  the  dajr 
after  the  fecond  claime  made,  to 
make  the  third  claime  in  the  fame 
manner,  and  within  the  yeare  and  die 
day  after  the  third  claime  to  make 
another  claime,  and  fo  over,  that  is 
to  fay,  to  make  a  claime  within  everie 
yeare  and  day  next  after  everie  claime 
made  during  the  life  of  his  adverlarie, 
and  dien  at  what  time  foever  his  ad- 
verfarie dieth  feifed,  his  entrie  (hall 

not 


^  finul  outer  clapnefuiflfait^  added  in  L« 
and  M.  and  Roh. 

f  a  added  in  L.  and  M.  and  Koh. 


}  fast  not  in  L.  and  M.  nor  Roh. 
I  fait  not  in  L.  and  M.  nor  Roh. 
\  d^fftre  added  in  L.  and  M.  and  Rohi 


Lib- 


Of  Continuall  Claime»        Se&.  424^  425. 


9/int  prife  it  hofme  Continual  Claimg    not  be  taken  away  by  any  dflcent. 
de  lay  gtiij!/l  te  rbime.  And  fuch  claime  in  flich  mtnnbr 

made,  is  moft  commonly  tidcen  and  named  Continuall  Claime  of  him  wiudk 
makethtlie  chdme^  &c« 

1 T  is  to  be  obfenredt  that  the  ycarc  and  the  day  (hall  bee  acconot*,  Vid.  Scft.  3?|. 

^  cd,  as  the  day  whereon  the  claime  was  made  fhall  be  accoanted  i^^^  4^  ^) 

one :  as  for  example,  if  the  claime  were  made  z,  die  Martii,  thac 

day  (hall  be  accoanted  for  one ;  for  Littleton  faith  in  the  Se^on 

liext  before  (after  the  claime  made)  and  then  the  yeare  mull  end 

the  JErd  day  of  March,  and  the  day  after  is  the  fecond  day  of 

March, 

See  for  the  computation  of  the  yeare,  de  anno  hifextili,  and  of  the 
day  naturall  and  artificiall,  and  other  parts  of  die  yeare,  [^ ]  Brae*  W  ®"**  ** 
IW.  [h]  Briiton^  and  [r]  Fkta  excellent  matter.  (a.^^Rotu^AtaT 

1 5a I . )  [b"]  Britton  fol.  209.  [4}  Fleu  Ub.  6.  cap.  11.       Statate  4e  aaao  MfartiC. 

%u  H*  3^    Dier  17.  Elis.  345. 


Sed.  424. 


[^55.  b.l  jflf^^  uncore  en  k  cas  avantdlty 

lou  Jon  adverfarit  moruft  deins 
fan  et  la  jour  prochelne  apres  le  * 
claimiy  ceo  eft  en  ley  un  continual 
claime^  entant  jue  fadverfarie  deins 
fan  et  U  jour  procheine  apres  mefnie 
ia  claime  morujl.  Car  il  ne  hefoigne  a 
teluy  que  Jift  Jon  claime  de  faire  afcun 
auter  claimty  mes  a  quel  temps  que  il 
^  voit  deins  mefme  fan  etjour^  i5fc» 


13  UT  yet  in  the  cafe  aforefald, 
where  his  adverfarie  dleth  wltftin 
the  yeare  and  the  day  next  aftef  the 
claime,  this  is  in  law  a  cohtinuSid^ 
clairhe,  infortiuch  as  his  adv&r|^rie 
within  the  yeare  and  the  day  ncxr 
after  the  {ame  claime  dieth.  ^6t 
hee  which  made  his  claime  necdetlr- 
not  to  make  any  other  claime^  but  at 
what  time  hee  will  within  the  fao^ 
yeare  and  day,  &c. 


This  is  evident 


Vid.S«a.4i4. 


Sed.  425^ 


fTlAT,  fi  ? adverfarie  foit  diffeifie 

deins  fan  et  lejour  apres  tiel  claime y 

it  U  dljjeifor  ent  moruft feifie  deins  fan 

tt  U  jouTy  £5fr.  tiel  moraht  feifu  ne 

grievera  wg  celuy  que  fift  le  claime^ 

enes  que  il  poit  entery  i^c.     Car  que* 

cunque  foit  que  moruft  feijie  deins  fan 

,  et  le  jour  procheine  apres  tiel  claime 

faity  ceo  ne  grievera  my  celuy  que  fift  le 

ikiwU'^  mes  que  il  poit   entery   l5fc. 

content 


(Vid.  Stat.    31. 
H.  8.  c.  33.) 


A  LSa,  if  the  kdverfitrie  be  dif- 
^^  feifed  within  the  yeare  and  the 
day  after  fuch  claime,  and  the  dif- 
feifor  thereof  dieth  feifed  within  the 
yeare  and  the  day,  Sec.  fuch  dying 
leifed  (hall  not  .grieve  him  which 
made  the  claime,  but  that  he  may 
enter,  '&c.  t'or  whoioever  hee  be 
that  dieth  feifed  within  the  yeare  and 
the  day  after  fuch  claim  made,  this 

Ihall 


*  primer  adckd  L.  and  M.  aad  R«)i,  f  vt?/  not  in  I.^  amd  M.  nor  Roh. 


Lib*3.    Cap*7.      Of  CohtinUall  Claiftift  Scft.  4aA 


itmeni  qui  fue  rent  plufirs  morant  fiiJUy 
aplufors  MfccntS'deins  mefme  Can  it  U 


(hall  not  hurt  him  that  made  th€ 
claime,  but  that  hee  may  enter,  lac* 
albeit  there  were  many  dyings  feifed^ 
and  many  difcents  withm  die  lame 
yeare  and  day,  &c. 


tj  £  R  E  It  appeareth»  that  the  dontinaall  claime  doth  not  orif 
*"  extend  to  the  firft  dliTeifory  in  whofe  poiTeiHon  it  was  made,  but 
to  any  other  dineifor^  that  dxeth  feifed  within  the  yeare  and  da/ 
after  the  continuall  claime  made*  And  whereas  our  author  fpeak-* 
eth  €)i  a  fecond  difreifor,  &c.  herein  is  likewife  iroplyed  not  only 
mbators  and  intruders,  but  the  feoffees  or  donees  of  the  difleiforSf 
abators,  or  intruders,  and  any  other  feoffee  or  donee  immediate  oi* 
mediate,  dying  feifed  within  the  yeare  and  dayi  of  fuch  contioaall 
chume  made* 


1 


Sedt.  426. 


TYEM^  ji  homt  Jolt  dijfeijte^  et  U 

^  dijfeifor  moruji  fetjie  deins  Pan  et  U 

jmrprochein  apres-le  diffiijinfait^per 

qug  tes  tenements  difcendont  a  Jon  heirey 

en  cefl  caje  fentrit  le  dijfeijee  ejl  tolly 

atr  ran  et  le  jour  que  alaroit  le  dij* 

f^fi§  0n  tiel  caJe  •,  ne  Jerra  pris  de 

tem^de  title  d^entre  a  lay  accrue^  mes 

tmitfoUtnent  de  temps  del  claime  per  luy 

fmt  in  le  manner  avant  dit.     Et  pur 

£el  cauje' il  Jerroit  hone  pur  tiel  dij" 

fiijie  pur  faire  Jon  claitne  f  en  auxy 

hreve   temps  que  il  puijjoit  apres  le 

iiffeijiny  Wf . 


ALSO,  if  a  man  be  difleifed,  an<i 

the  difleifor  dieth  feifed  within  ^ 

the  yeare  and  day  next  after  the  [^j^*  a«} 
diiTeifm  made,  whereby  the  tene- 
ments defcend  to  his  heire,  in  this 
cafe  the  entrie  of  the  difTeifee  is 
taken  away,  for  the  yeare  and  day 
which  (hould  aid  the  aiiTeifee  in  fuch 
cafe,  {hall  hot  bee  taken  from  the 
time  of  title  of  entrie  accrued  unto 
him,  but  only  from  the  time  of  the 
claime  m^de  oy  him  in  manner  afore** 
faid.  And.  for  this  caufe  it  fhall  be 
good  for  fuch  difieifee  to  make  his 
claime  in  as  (hort  time  as  be  can 
after  the  diiTeifln,  &c. 


«k.H.8.cap.33.  np  H I S  in  cafe  of  a  di/Teifor  is  now  holpen  by  the  Hatute  made 
Vide  Sea.  385.    X    fin^.^  l^itdeton  wrote,  as  hath  bcene  faid ;  for  if  the  diffeifor  die 


|Ant.  23S.  a.) 


feifed  within  five  yeares  afrer  the  diiTeifin,  though  there  be  no  con« 
tinuall  claime  made,  it  fhall  not  take  away  the  entrie  of  the  dif- 
ieifee»  but  after  the  five  yeares  there  mufl  be  fuch  continual!  daime 
as  was  at  the  common  law :  but  that  ftatute  extendeth  not  to  any 
feofiee  or  donee  of  the  diiTeifor  immediate  or  mediate*  but  they 
remaine  flill  at  the  common  law,  as  hath  beene  faid. 


*  QTr*  added  L.  and  M. 


t  Qfc.  added  L.  and  M. 


ScA, 


Lib.3- 


Of  Continuall  Claime*      ScSt.  4^7— 429^ 


Seft.  427. 


TTE  My  fi  iiil  dijiifor  nccufia  U 
•*  terre  per  xL  ans^  ou  fir  %  plufors 
mis^fans  afcun  claime  fatt  per  U  dif- 
fiifeey  faTr.  §  et  le  difjiifeeper  petit  fpace 
deviJunt  U  mart  del  dljfeifor  fatt  un 
ekime  en  le  forme  avantditj  fi  ijfint 
fkrtunaft  fue  detns  Pan  et  lejour  apres 
tiel  claime  le  diffeijor  nwrujiy  tf c .  fen- 
trie  li  dijjeifee  eft  ccngeabky  t^c.  Et 
pur  ce9  uferroit  hone  pur  tiel  hojne  que 
ne  fift  claime,^  que  ad  bone  title  d^en^ 
trie  I,  quant  il  oyet  que  Jin  adverfarie 
gift  languijbmettti  de  fatre  [on  claime^ 


« 
A  L  S  O,  if  ftich  difleifor  occapiedl 

the  lands  fortie  yeares,  or  more. 

jeares,  without  any  claime  made  by 

the  difTelfeet  &^-  ^"d  the  difleifeea 

little  before  the  death  of  the  diileiibc. 

makes  a  claime  in  the  forme  afore- 

faid,  if  fo  it  fortuneth  that  vnthin  the 

yeare  and  the  day  after  fuch  claime 

the  dilTeifor  die,  &c,  the  entrie  of  the 

difleifee is  congeable,&c.    And  there* 

fore  it  fhall  bee  good  for  fuch  a  man 

which  hath   not  made  claime,  and 

which  hath  good  title  of  entrie,  whea 

hee  heareth  that  his  adverfarie  lietk 

languifhing,  to  make  his  claime,  &c. 


TH  I  S  is  evident  enough,  and  in  refpefl  of  that  which  hatk 
beene  faid,  needeth  not  to  be  explained. 


{256.  b.] 


Sed.  428. 


JTEMy  ftcome  eft  dit  en  les  cafes 
mifeSj  lou  home  ad  title  ffentre  pur 
caufe  d^un  diffeifiny  b^c,  mefme  la  ley 
eft  lou  home  ad  droit  d^entre  per  caufe 
de  afcun  auter  titky  &r. 


A  L  S  O,  as  it  is  faid  in  fbe  cafes 
^^  put,  where  a  man  hath  title  of 
entrie  by  caufe  of  a  difleifin,  &c.  tlie 
f^me  law  is  where  a  man  hath  right  t» 
enter  by  caufe  of  another  tide,  &c« 


U  ERE  tide  is  taken  in  his  large  fenfetto  indade  a  right* 

**  Afcun  auter  titles  t^c"  Here  is  implyed  abators  or  intrud* 
ers,  and  not  only  their  dilTeifors,  but  the  feoffees  or  donqes  of 
di^eiforsy  abators,  or  intruders^  or  any  other  fo  long  as  thp  tntric 
ii  congeable. 


Se6i:.  %2g. 


I 


TE  My  de  les  dits  ♦  prefidents  poles 
fcaver  (nwnfits)  deux  chofes*  .  Un 
efty  lou  home  ad  title  d'entre  fur  un 
tenant  en  le  taile^  s^ilfijl  un  tiel  claime 
a  la  terrcy  donques  eft  reftate  taile 
defeaty  car  eel  chime  eft  come  entrefait 
per  lujy  it  efl  de  mefme  TeffeSl  en  lejy 

ficomi 

« 

X  ^MSiAdtd  L.  and  M. 
$  £t  not  in  L.  and  M« 


ALSO9  of  the  Cud  forefaying 
'^  thou  mayft  know  (my  fonnej 
two  things.  One  is,  where  a  man 
hath^  tide  to  enter  upon  ;a  tenant  in 
taile,  if  he  Hiakctb  fuch  a  claime  tn 
the  land,  then  is  the  eftate  taile  de« 
feated,  for  this  claime  is  as  an  entrie 

oiadtt 

*  ditesprecedintshdJfixAyL 


Clalme* 


Sed.  430< 


Jkem  ilfutjfotifur  mfnus  tenements^  et 
ufi  intnr  en  nufmes  us  UnementSy  come 
dtvant  iji  diu  f  Et  donques  quant  U 
tenant  en  le  taiU  immediate  puis  tiel 
iUlme  continua  fin  occupation  en  let 
tenements^  ceo  eft  un  diffiifin  fait  de 
mrfmes  ks  tenements  a  ccluy  que  fift  tiel 
ilaime^  et  fie  per  confequens,  le  tenant 
mbnques  adfee^mple. 


made  by  btm9  and  is  of  the  fame 
effe£t  in  law,  as  if  he  bad  bin  upon 
the  fame  tenements,  and  had  entred 
into  die  fame,  as  before  is  (aid.  And 
then  when  the  tenatit  iil  taiilfe  iaiiiie* 
diately  after  fach  daime  condnue 
his  occupation  in  the  lands,  this  is  a 
difTeifm  made  of  the  fitme  tenements 
to  him  which  made  fuch  claime,  and 
k  by  confequent,  the  tenant  then  bath 
a  fee  fimple. 

*'  Freftdenu:^  This  lioald  be  pricedents,  and  fo  is  the  originall, 
aod  this  agreeth  with  the  right  fenfe  of  Littleton. 

And  here  it  appeareth»  that  a  condnuall  claime^  which  is  an  en* 
trie  in  law,  is  as  ftrong  as  an  entrie  in  deed, 

indeSed.^so.        «  Title  de  entrie  J'    Here  title  de  entrie  is  taken  in  the  largA 
faa  6s9p  *c.      ftiife  for  right  of  cntric. 

Scft.  430. 


(Ant  »$3.) 


J  E  fecond  chofe  ejly  que  auxy  fovent 
que  il  que  ad  droit  Centre  fait 
tiel  claimej  %  et  ceo  nient  contrijteant 
fin  adverfary  continua  fin  occupation^ 
.{^  auxy  fovent  Padverlary  fait  tort^t 
djfeifin  a  ciluy  que  fift  le  claime,  Et 
pur  eel  caufi  auxy  fovent  poit  celuy 
que  fift  I  mefme  le  claime  pur  chefcun 
tiel  tort  et  diffiifin  fait  a  luyy  aver  un 
hriefe  He  trefpaffiy  4-  Quare  daufum 
fregit,  &c.  et  recovtra  fis  damages^ 


'X*  H  E  fecond  thing  is,  that  as  often 
'-    as  bee  which  hath  right  of  entrie 
maketh  fuch  claime,  and  this  notwith- 
ftanding  his  adverfery  continue  his 
occupation,  (o  often  die  adveHary 
doth  wrong  andtliireifintohim  whidh 
made  the  claime.     And  for  this  caufc  [257.  ^« 
fo  often  may  hee  which  makes  the 
fatne  claime  for  every  fuch  wrong 
and  difleifin  done  unto  him,  have  a 
vwi  t  of  tre^afle,  ^are  ckufwnfregity 
^c.  and  recover  his  dammages,  2^* 


OE  R  E  B  Y  alio  it  anpeareth,  that  an  entry  in  law  b  equiva- 
*^  lent  to  an  entry  in  aecd. 

«*  J'uera  Breve  de  trefiaje,  qnarc  claufam  fregit,  A  recovtra  /h 
(4.Ro«.Abr.  damag^V  The  diffcifce  (hall  have  an  aaion  of  trefpaffc  againft 
550.  i.Rep.9«-  tiig  diffeifor,  and  rccovtr  hi^  daftimages  for  die  firft  entry  without 
I'o.  H."^.  15.  *ny  «"«^greirc,  but  after  regrefle  he  may  have  an  aftion  of  trcfpaiie 
3S.  h!  6*.  47.)     with  a  continuando,  and  recover  as  well  for  all  the  meane  occupa- 

lion  si  fbr  ih*  fifft  kntry.     And  here  note,  that  Uttlttifii  dOlh  litre 

isddde  cc^  within  daAmageo. 


\ 


it  not  m  L.  and  M.  nor  Itoh, 
et  cet-^ffe,  L.  and  M.  itnd  ftdb. 
§  6fr.  eAMTU  and  M;  Kltd  R*h. 
%'  hefinendt  in  'L.^nd  M.  ^or(Roh. 
.4.  Quart  clauiiim  fi^it,  4ff.  et  ncowM 
'fis  damages^  ^c.  ou  il  put  aver  vk  briefer 
(i\^t'  beginning  of  the  next  MHon)  not  in 
L.  and  M.  nor  ftoh*  wx  ia  MS&  before 


nicntidned.  It  may  bfc  here  otefenteH, 
that  the  old^r  copies  of  Littleton  ^tfe  not 
divided  into  Seaions,  which  feeni  to  have 
b«n  firft  injudlciouitty  mafitea  by  Wdt  in 
the  cdiiion  1585,  though  his  divifiOnt  bAVe 
been  Tince  ittaincd  for  the  <oBV«lience  of 


citation.. 


Sea. 


libt  3. 


Of  Continual!  Claime. 


Scft.  43 1 . 


Sea.  43  !♦ 


/)  t/  il  pott  avir  un  brief e  fur  le     C\ 


Jlatute  U  roy  Richard  U  fecond-, 
fait  fan  defon  raigne  %*  fuppofant  per 
[on  brief e  quefon  adverfary  avoit  entrer 
in  les  terns  %  ou  tenements  celuy  que 
Jift  le  claime^  ou  fon  entry  ne  fuit  pas 
done  per  la  Uy^  ^c.  et  per  tielaSfion  il 
recovera  fes  dammages^  i^c,  Etft  le 
cafe  fuit  tiel^  que  r adverfary  occupiafi 
Us  tenements  ove  force  et  armes^  ou  ove 
multitude  de  gents  a  temps  de  tie! 
ilaintfy  &ff.  II  immediate  apres  mefne 
li  claime  poit  celuy  que  fift  le  claime 
fur  chefcun  tielfait  aver  un  brief e  de 
forcible  entry^  et  recovera  Jes  treble 
dammages^  iffcp 


R  he  may  have  a  writ  upon  the 
ftatute  of  R,  2.  made  in  the  fifth 
yeare  of  his  reigne,  fuppofing  by  his 
writ  that  his  adverfarie  had  entred  into 
the  lands  or  tenements  of  him  that 
made  the  claima,  where  his  entry 
was  not  given  by  the  law,  &c.  and 
by  this  adion  he  fhall  recover  his 
dammages,  &c.  And  if  the  cafe  were 
iuch,  that  the  adverfarie  occupied  the 
tenements  with  force  and  armes,  or 
with  a  multitude  of  people  at  the  time 
of  fuch  claime,  &c.  immediately  after 
the  fame  claime  may  hee  which  made 
the  claim  for  every  fuch  a6l  have  a 
writ  of  forcible  entry,  and  (hall  re- 
cover his  treble  dammages,  &c.  (i) 


HTHIS  is  the  ftatute  of  5.  R.  2.  cap.  ;• 

34*  H.  6.  30*       13.  H.  7.  15.        10  H.  6. 14.       a.  C.  4.  18. 
13.  E.  2.  3.        27.  Afl*.  ^4.         3S.  AfT.  9.  44^  E.  3'.  20« 

Keylwey  z.  b»     5.  R.  a.  cap.  7.  (F.  N.  B.  248,  249. j 


(Doc.  Pla.  381.) 
37.H.  6.  35. 

21.E.  4«  5.  74. 

10.  H.  7*  27, 


«•  Per  tiel  oBi'on  il  recovera  fes  dammages.** 

This  is  to  be  underftcod,  that  he  (hall  recover  dammages  for  the 
firft  torcious  entry,  bat  not  for  the  meane  profits  in  this  a6Hon» 
though  he  made  a  regrefte.     And  here  note,  that  alfo  he  (hall  re-  ^*  ^*  4-  H*  ^> 
cover  his  cofts  of  fuit,  exfen/a  litis,  which  Littleion  doth  include  ^*^\^  **,**' 
within  thcfc  wwds  (dammages,  &c.)  ***'  "*  7-  ^-  "• 

•*  Dammages.**  Damsta  in  the  common  law  hath  a  fpeciall  figui-  (2.1nft,  289. 

ficacion  for  the  recompence  that  is  given  by  the  jury  to  the  plain-  Foft.  355.  b. 

life  or  defendant,  for  the  wrong  the  4efendant  hath  done  onto  <o.  Rep.  1 1  $, 

him.  (2)  "^-    "•^•^P- 

««  Mtddtude*^    One  or  more  may  commit  a  force,  three  or  more  (3.  jnft.  176. 

may  commit  an  nnlawfall  aifembly,  a  riot  or  a  rout.     A  muhi-  Hale's  Pi.  c. 

tude  here  fpoke/i  pf  (as  fome  have  (ad)  muft  be  ten  or  more.  i37-) 

Mkbitudimm  decern faciunt.     And  fo   (fay  they)  it  is  faid  de  grege  (See  ftat.  i. 

haminmm.     But  1  could  never  read  it  reftraincd  by  the  conunon  law  10  ^^*  ^*  '^  4) 
any  certaice  namber,  but  left  to  the  difcretion  of  the  judges.  (3} 

*'Un 

X  oih^rtt,  L.  and  M.  and  Roh. 

I  immediate  apres  mejme  le  claimC'-^d^nques,  L.  and  M.  and  Rc^. 

O)  f^^  ^^^  199*1  mdhe  profits,  are  to  be  found  in  note  j. 

(2)  Some  oblervati^ns  on  the  projzrefs  of     fol.  355.  b. 
wr  Uw,  with  rcfjye^wdains^SyGotts^  and        (3}  [Sec  Note  290.] 


r 


Lib«  3*    Cap.  7*      Of  Continuall  Claime*    ScSt.  432^  433. 


S.  H.  6.  cap.  9* 
3>  E.  4.  io»  «4* 
F.  N.  B.  ft4t. 

II*  £.44 II.  b. 
••  H.  7.  is.h> 
as.  H.  6.  37* 
19.  H.  6« 
Rcgifter  97. 
%%*  H.  6.  57* 
F.  N.  B.  a49«  a. 
(%,Cn.  17. 19. 
31. 148. 151. 
199.  S14.  633. 

S.R0II.  Rep.4o6« 
Sid.  97.  t49»- 
Nov  136* 
1.  Cro.  561. 
s.  Init*  189. 
4*  Inft.  176.  c. 
31.  £i.  c*  II* 


*  Uv  A^iy^  di  f9rdhh  nttrie,  it  ncrnvtrm  fit  tnUi  dammaftt.^* 
This  writ  it  grounded  upon  the  flatme  of  S«  H*  6*  and  lieth  either  vz  C/*  1 
where  one  entrcth  with  force*  br  where  he  eatrcth  peaceaUj  and 
detaineth  it  with  force,  or  where  he  entreth  hj  force,  and  detaineth 
it  bv  force*  And  in  thia  aftion  without  any  regre^e  the  plaintife ' 
ihall  recover  treble  dammages,  as  well  for  the  meane  occnpadoii 
at  for  the  iktft  entry  by  force  of  the  ftatute.  And  albeit  he  (hall 
recover  treble  dammagesj  yet  (hall  he  recover  cofts  n^hich  (hall  be 
trebled  alfo^ 

One  may  commit  a  forcible  entry,  at  hath  beene  (aid,  in  refpeA 
of  the  armour  or  weapoat  which  he  hath  that  are  not  nfuaHy 
borne*  or  if  he  doe  u(e  violence,  and  thieata  to  the  terrour  of 
another.  And  if  three  or  fbure  goe  to  make  a  fordble  entnr,  al* 
belt  one  alone  ufe  the  violence,  all  are  guilty  of  force.  If  tht 
mafter  commeth  with  a  ereater  number  of  lervantt  than  uTually  at* 
tend  on  him,  it  is  a  forcible  entrie* 

(15.  R.  1.  c.  a.         8.  H.  6.  c  9.        13*  H.  8.  c  15. 


ie.H.  7I  12. 
13.  H.  6.  ao» 


15.       I.Leo.  317.) 
ai,Jacc.i5.) 

It  it  to  be  underAood,  that  there  it  a  force  impGed  in  law,  at 
every  trefpffle  and  refcous  and  di(rei(in  implieih  a  force*  and  it  vi 
it  armis ;  and  there  it  an  aAuall  force,  as  with  weapons,  number 
of  perfons,  &c*  and  when  an  entry  it  made  with  fuch  a^all  force, 
an  adion  doth  lie  upon  the  liud  ftatute*  (i)  See  before  more  of 
force  and  ames,  Std*  240. 


Scft,  432. 


TTE  fily  •  il  tft  a  viiifj  fi  lifir'- 

vant  Jtun  heme  qta  ad  thU  ain^ 

iirypoitptr  U  ctnnmandimentfon  maftir 

fain  continual  claimi  purfm  maftir  ou 

n§n» 


A  L  S  O)  it  18  to  bee  (eene,  if  the 

fervant  of  a  man  who  hath  title 

to  enter,  may  by  the  commandement 

of  his  mafter  make  continuall  claime 

for  his  mafter  01;  not. 


Thit  needeth  no  explication. 


Sea."  433. 


Xp  ^  ''  fembk  ^ue  en  afcuns  cafis  il 
^^  poit  cio  fain  \  car  s*il  pir  fin 
tctmnandement  viint  a  afcun  paral  di 
ia  tsrny  it  la  fait  clainHj  fsTr.  in  U 
pofmi  fen  maftery  ceft  claime  ijl  ajfits 
ioHi  pur  fen  mafter^  pur  ceo  qui  il 
fait  tout  Ci9  qui  fon  maftir  cQvit;pt 

fain 


AND  It  feemetb  that  in  fome  cafes 
•^  he  may  doe  this:  for  if  he' by 
his  commandement  commeth  to  ahy 
parcell  of  the  land,  and  there  maketh 
claime,  &c.  in  the  name  of  his  mafter^ 
this  claime  is  good  enough  for  his 
mafter,  for  that  he  doth  all  that  which 

bit 


♦  #^— igr,  L.  and  M.  and  Roh« 
(x)  t^ec  Note  aoi,] 


Lib. 


Of  Continual!  Claime. 


Se^.  433. 


faire  f  ou  devoit  faire  en  tiel  cas^  Wr. 

X  Auxy  fi  U  majiet  dit  a  Jhn  fervant^ 

que  il  ne  ofafi  verier  a  la  terre^  ne 

afcun  parcel  de  la   terre^  pur  faire 

fin  clainu^  iffc.  et-  que  il  ne  ofafi  op- 

procher   pluis    prochein    a    la    terre 

forfque  a  tiel  lieu  appell  Dale^  et  com^ 

manda  fin  feirvant  'dealer  a  mefme  le 

lieu  de  DaU^  et  la  faire  un  claime  pur 

luyj  ^c.fi  lefervant  ifftnt  fait^  tSc, 

ceo  fembfe  auxy  bone  claime  pur  fon 

[258.  aj   majler^  ficome  fin  mafler  la  fuit  en  || 

proper  perfin^  pur  ceo  que  le  firvant 

fift  tout  ceo  que  fin  mafter  ofajt  et  de^ 

voit  faire  per  la  ley  en  tiel  cafe^  £ff c . 


his  mafter  (hould  or  ought  to  doe  in 
fuch  cafe,  &c.  Alfo  if  the  mafter 
faith  to  his  fervanf,  that  hee  dares  not 
come  to  the  land,  nor  to  any  parcell 
of  it,  to  make  his  claime,  &c.  and 
that  he  dare  approch  no  neerer  to  the 
land  than  to  fuch  a  place  called  Dale^ 
and  command  his  fervant  to  goe  to  the 
fame  place  of  Dale,  and  there  make  a 
claime  for  him,  &c.  if  the  fervant 
doth  this,  &c.  this  alfo  feemeth  a  good 
claime  for  his  mafter,  as  if  his  mafter 
were  there  in  his  proper  perfon,  for 
that  the  fervant  did  all  that  which  his 
mafter  durft  and  ought  to  doe  by  the 
law  in  fuch  a  cafe,  &c. 


O  ERE  it  appearetK  that  where  the  fervant  doth  all  that  which 
^^  he  is  commanded,  and  which  his  mafter  ought  to  doe^  there 
it  is  as  fufficient  as  if  his  mafler  did  it  himfelfe ;  for  the  rule  i$> 
^i  per  aliumfacitf  per  feipfum  facere  ifidetur* 

**  Per  commandement?^    If  an  infant  or  any  man  of  full  age  have  7*  B.  3.69.  a.  b» 
any  right  of  entrie  into  any  lands>  any  ftranger  in  the  name  and  to  ^\  ^*  3* 
the  ufc  of  the  intot  or  man  of  full  age  may  enter  into  the  lands,  4-*  e,*J.  tit. 
and  this  regularly  fhall  veft  the  lands  in  them  without  any  com*  Briefe  589. ' 
mandement,  precedent,  or  agreement  fubfequent.    (*)  But  if  a  dif-  20.  £.  3.  6x. 
feifor  levy  a  fine,  with  proclamation  according  to  the  ftatute,  an  P^^  Thorp, 
eftranger  without  a  commandement  precedent,  or  an  agreement  "' ^ff  ^  V* 
fabfequent  within  the  five  yeares  cannot  enter  in  the  name  of  the  J^Ih.  7^11.  t, 
difleiue  to  avoid  the  fine.^  And  that  re(blution  was  grounded  upon  31!  H.  S.  tit. 
the  con^udioQ  of  the  ftatute  of  4.  //.  7.  cap*  24.   Bnt  an  aiTent  fub-  ^ntr.  Coog.  et 
feqnent  within  the  five  yeares  fhould  be  fufficient.     Omnis  enim  '[^   Fiuxiftcr 
ratihmbitio  retrotrabitur^  it  mandato  dequiparatur,  as  hath  beene  m^LTb^o^^ 


laid. 


€€ 


Auxy  fi  le  mafter  dit  a  fin  fervant  que  il  ne  ofaftt  ^c"  Here 
it  appeareth,  that  where  the  fervant  pnrfueth  the  commandement 
of  his  mailer,  and  doth  all  that  which  his  mafler  durfl  and  ought  to 
doe  by  the  law,  this  is  fufficient.  And  although  the  mafter  feareth 
more  than  (he  fervant,  or  admit  that  the  fervant  hath  no  feare  at 
all,  yet  if  he  goeth  as  farre  as  his  mafter  durft,  and  as  he  com« 
manded,  it  is  fufficient.    And  this  is  implyed  in  this  Sedtion. 


io6«  a.  the  Lord 
Awdleye^s  caie. 


t  en  devoit  faire  not  in  L.  and  M*  nor 
Boh. 


}  Auxy  not  in  L.  and  M.  nor  Roh. 
Ij  /on  added  in  L.  and  M.  and  Roh* 


tt 


Scft. 


Lib*  3*    Cap*/.      Of  Continual!  Claunc.      .  Scfl,  43fr 


Sedt.  434,, 


AVXT^ft  home  foit  cy  langutjhant^ 
ou  cy  decrepyte^  que  si  ne  poit  ter 
Ikut  maner  vener  a  U  terrgy  ne  a  ajcun 
f  parcel  d*y€el^  oujt  un  reclufe  foit^^  que 
ne  poit  per  caufe  de  fon  order  aler  hors 
de  fa  rnetifonj  Xji  tiel  maner  \  deperfon 
commaunda  fonfervant  dealer  et  faire 
ilaime  pur  tuy^  et  tiel  firvant  ne  ofajl 
aler  a  le  terre^  §f  "^  tf  afcun  parcel  de 
ceCy  pur  doubt  de  batery^  mayhem^  on 
morty  f  i^c,  et  pur  eel  caufe  tielfervant 
vient  auxy  pres  a  la  terre  come  il  ofajl 
fur  tiel  4-  doulty  et  fait  ♦*  le  claime^ 
^Ct  pur  fon  majier^  il  femble  que  tiel 
claime  pur  fon  mafter  ejl  ajfets  fort^  et 
Ion  en  ley*  Car  atiterfnent  fon  majier 
^  ferroit  en  trefgrand  mifchiefe  \  car  il 
Hen  poit  ejire  que  tiel  perfon  que  ejl 
languifhant^  decretite^  4U  reclufe^  ne 
poit  trover  afcun  fervant  que  ofaJl  aler 
a  laterre,  ne  ft  ^fcun  parcel  de  celj 
fur  faire  le  claime  pur  luy^  Uc. 


A  L  S  O,  if  a  man  be  fo  languUhing^ 
-^^  ot  fo  dccrepfle,  that  he  cannot 
by  any  meanes  come  to  the  kind,  nor. 
to  anv  parccH  of  it,  or  if  there  bee  a 
reclule,  which  may  not  by  reafon  of 
his  order  goe  out  of  his  houTe,  if  fuclv 
manner  of  perfon  command  his  fer- 
vant to  goe  and  make  claime  fcnr  him^ 
and  fuch  fervant  dare  not  goe  to  the 
land,  nor  to  any  parceil  of  it,  for  doubt 
of  beating,  mayhem,  or  deadi,  &c. 
and  for  this  cauie  the  fervant  commeth 
as  nere  to  the  land  as  he  dareth  for 
fuch  doubt,  and  maketh  the  claime, 
&c.  for  his  mafter,  it  feemeth  that 
focb  claime  for  his  mafter  is  ftrong 
enoueh,  and  good  in  Iaw«  For  other- 
wife  his  mafter  flioukl  bee  in  a  very 
great  mifchiefe  \  for  it  may  well  be 
that  fuch  perfon  which  is  ficke,  de- 
crepit, or  reclufe,  cannot  finde  any 
fervant  which  dare  go  to  the  land,  or 
to  any  parcell  of  it,  to  make  die 
claime  for  him,  &c. 


(Ant.  52.  a.) 


(Hob.  154.) 
(1.  Leo.  289-.) 


il.  II.4.  )• 

ti.  AfT.  24. 
»6.  Afl*.  '79. 
(Perk.  38.  b. 
Mo.  280.) 
See  bef(>re  SeA« 
419. 

(2.  In(^.  48^.) 
(Ant,  243.  b.) 


r^EGULARLY  it  is  true,  that  where  a  man  doth  lefle  than 
^^  the  commandement  or  authority  committed  untp  him»  there 
(the  commandement  or  authority  being  not  vurfued)  the  a6t  ia 
void.  And  where  a  man  doth  that  which  he  is  aathorifed  to  doe 
and  more,  there  it  is  good  for  that  which  is  .warranted,  and  void 
for  the  rcil ;  yet  both  thefe  rules  have  divers  exceptions  and  limi- 
tations. ( 1 ) 

For  the  firft,  Littleton  here  putteth  a  cafe  where  the  fervant  doth 
lefl'e  than  he  is  commanded,  and  yet  it  fufficeth,  for  that  Impotentia 
excufat  legem ;  for  feeing  the  mafter  cannot,  and  the  fervant  dare 
not,  enter  into  the  land,  it  fufficeth  that  he  come  as  neere  to  the 
land  as  he  dare* 

If  a  man  makes  a  letter  of  attorney  to  deliver  feifin  to  /.  5.  upon 
condition,  and  the  attorney  delivereth  it  abfolute»  this  is  void  :  and 
fo  fome  hold  if  the  warrant  bee  abfolute,  and  hee  delivereth  feifin  f  2c8*bi 
upon  condition,  the  liverie  is  void. 

«»  Pur  battery^  mayhem,  ou  mort.'^  Sec  the  Second  Part  of  the 
Inftitutes,^  fF.  2.  cap.  49.  a  diverfity  betweene  the  making  of  an  en- 
try  or  claime,  and  the  avoydancc  of  an  ad  or  deed. 

**  Autermewt 
%  Vc,  not  ia  L.  and  M.  nor  Roh. 


t  piO'cel  not  in  L.  and  M.  nor  R»h. 
I  &c.  added  iji  L.  and  M.  and  Roh. 
I  de  not  in  L.  and  M. 
%  a^-^u^  L.  and  M*  and  Rolu 


4-  doubt'^pa'VQur,  in  L.  and  M.  and  Rah. 
^»  le-'tiel,  in  L.  and  M.  and  Rah. 
ft  a  added  in  X..  and  M.  and  Roh« 


(x)  LSee  Kot»  soa.J 


Lib.  3. 


Of  Continuall  Claimc. 


Sea.  435. 


•*  Autermem  le  mafter  fsrroit  en  tre/grand  mf/chiefe,**  Argumentum 
-nA  incon*vimenii  eft  njoUdum  in  lege,  quia  lex  non  permittit  aliquod  in^ 
^otivenieru.  And  as  hath  heone  often  obferved  before^  Nihil  quod  eft 
incmtueniems  4ft  liiitum. 

"  Reclufi,''  Redufiis,  Heremiia,  fau  AnchorHa,  fo  called  by  the  46.  ?.  3. 
order  of  hit  religion ;  he  is  fo  mured  or  (hut  up,  quod  filus  femper  -"'^^"5  g* 
Jit^  tt  iu  cla^furd  fud,  fedet ;  and  can  never  come  out  of  his  place.  ^|'  £  *  '  g'  ^ 
Seorfim  tnzm  et  extra  conixerfationem  ci'vilem  hoc  frofejjionis  genus  Jem»   30.  a* 
per  bahitai^     Note  here,  albeit  the  reclafe  or  anchorite  be  fhut  up 
himfelfe,  ib  as  he  by  his  order  is  not  to  come  oat  in  perfon,  yet  to 
avoid  a  diicent,  he  m«ft  command  one  to  make  claime^  and  fuch  a 
reclofe  fliall  always  appeare  by  attorney  in  fuch  cafes  where  oihera 
liuift  appeare  in  proper  perfon.    Impoientia  emm  txcu/at  legem. 


Se£l.  435. 


JLfE  S  ft  le  mafter  de  tiel  fervant 

foit  de  hwt  fane^  et  poit  et  ofaft 

hien  aler  a  Us  tenement Sy  ou  a  parcel  de 

ceo  J  de  faire  fon  clatmej  Wf  •  Ji  tiel 

mafter  commanda  fon  fervant  dealer  a 

afcun  parcel  de  la  terre  a  faire  claime 

pur  luy^  II  et  quant  le  fervant  efl  en 

alant  de  faire  le  commandement  de  fon 

mafter 'i  il  eye  per  U  vcy  tielx  chofes  que 

il  ne  ofaft  vener  a  afcun  parcel  de  la 

terre  pur  faire  le  claime  pur  fon  mctfter^ 

et  pur  eel  caufe  il  vient  auxy  pres  la 

terre  come  il  ofafl  pur  doubt  de  mort^  et 

la  fait  claime  pur  fon  majier^  et  en  le 

nojme  de  fon  mafter j  &r.  ilfemble  que 

le  doubt  en  le  ley  en  tiel  cafeftrroit^fi 

I  ^  tiel  claime  availerafon  mafter  ou  nemy^ 

r59*  ^'J  pur  ceo  aue  le  fervant  nefijl  tout  ceo  que 

fon  mafter  al  tempi  de  fon  commanded 

ment  ofaft  fairs^  (stc.  Quaere 


D  U  T  if  the  mafter  of  fuch  fervant 
bee  in  good  health,  and  can  and 
dare  well  goe  to  the  lands,  or  to 
parcell  of  it,  to  make  his  claime,  &c. 
if  fuch  nrafter  command  his  fervant  to 
goe  to  any  parcel!  of  the  land  to  make 
claime  for  him,  and  when  the  fervant 
is  in  going  to  doe  the  commandement 
of  his  mafter,  he  heareth  by  the  way 
fuch  things  as  he  dare  not  come  to 
any  parcell  of  the  land  to  make  the 
claime  for  his  mafter,  and  therefore  he 
commeth  as  neere  to  the  land  as  he 
dare  for  doubt  of  death,  and  thero 
maketh  claime  for  his  mafter,  and  in 
the  name  of  his  mafter,  &c.  itfeemeth 
that  the  doubt  in  law  in  fuch  cafe  (hall 
be,  whether  fuch  claime  fliajl  availe 
his  mafter  or  not,  for  that  the  fervant 
did  not  all  that  which  his  mafter  at  the 
time  of  his  commandement  durft  havQ 
done,  &c.    ^are. 


T 


HIS  contiDuall  daime  is  void,  for  that  the  fervant  doch  leiFe  (9*  Kep.  7^) 
than  that  which  is  expreflely  commanded,  and  there  is  no  im- 
potencic  or  feare  in  the  mafter. 

I  &c.  added  in  L,  and  M,  and  Koh* 


ij 


Se&, 


Lib.  3.  Cap.  7.     Of  Continuall  Claunc.      Scft.  436,  437. ' 


Sed.  436. 


ift  m  prf>net  eji  diffeifti^  it  k  £f-^  -^ 
ftifor  wwrujt  Jeifie  duratit  U  timpt  qui 
li  diffeifti  ejfen  frifm^  fir  que  Us  ti* 
niunnts  dJfiendont  al  ban  dil  dijiifory 
iU;  mt  dity  que  ceo  nt  neura  wju  dif- 
fiifii  que  efi  en  prifan^  mes  que  U  hten 
fiit  entery  nient  ohftavi  tsei  difcent^  pur 
eeo  que  il  ne  putjfott  faire  continual 
ilaime  quant  ilfutt  en  prifon. 


(I.  EolUAbr. 
68^) 

?,  H.  7.  S4« 
i.  Com.  360* 
BraAoiiy  lib.  5* 

fo\.  43^* 
Britton,  fbl. 

)i6.  b. 

Fleca,  Kb.  6. 

c«P-  5»>  53-  * 
lib.  6*  cap.  7.  & 

14* 


PI.  Com.  36e. 
\j%  Seowcl*t 
caft. 


L  S  O)  fome  have  faid,  that  where 
a  man  is  in  prifon  and  is  dif-? 
feifed,  and  the  difieifor  dieth  lei(e4 
during  the  time  that  the  difleiiee  is  in 
prison,  whereby  die  tenements  defcend 
to  the  heire  of  the  diileiibry  dicy  have 
iaid,  that  this  (hall  not  hurt  the  dif- 
feifee  which  is  in  prifim,  but  that  he 
well  may  enter,  notwithftanding  fiich 
a  difcent,  becaufe  hee  could  not  maice 
continuall  claim  when  he  was  in  pri- 
fon* 


"  jS) UJNT  bmeeften  pri/on  et  tfi  difeifie:]  For  if  hee  beo 
^^^  difleifed  when  he  is  at  large,  and  the  difcent  b  caft  during 
the  time  of  his  imprifonment*  this  difcent  (hall  biode  him.  Excnfa" 
tur  autem  quu  qwd  clameum  fuum  non  appo/ueritt  Ji  tempore  litigti  it^ 
priftma  dtienius  fueritf  ita  quod  'venire  turn  pojjit,  nee  miitere,  quim 
nulli  vertitur  in  dubium^  et  ubi  eadem  ratio  et  idem  jus  erit,  idth  vide* 
tur  quod  exeu/kri  debet  quis  Ji  per  vim  majoretHt  *vei  per/raudem,  ex* 
tra  pri/onam  detentus  fueritt  ita  quod  'venire  non  pojjit  nee  mittere,  dum 
tamen  hoc  per  certajudicia  priori  poteritm 

•*  Fur  ceo  que  il  nep^t  faire  continual  claime  quant  ilfutt  en  prifon*^ 
Here  it  is  to  bee  obferved  by  the  authoritie  of  Littleton^  that  he  is 
not  enforced  in  this  cafe  by  law  to  doe  it  by  his  fervant  or  any 
other  by  bis  warrant  or  commandement,  for  things  done  by  depa* 
tie  are  feldome  well  done,  bat  everie  man  will  fee  his  owne  buii* 
nefle  moft  ciFe^ually  fpeeded  and  performed :  and  that  it  may  be 
oiice  fpoken  for  all>  the  reafon  that  a  man  imprifgned  (hall  not  be 
bound  in  this  and  the  like  cafes  is»  for  that  by  the  intendment  of 
law  he  is  kept  (as  it  is  prefumed  in  law)  without  intelligence  of 
things  abroad,  and  alfo  that  he  hath  not  libertie  to  goe  at  large 
to  make  entrie  or  claime,  or  feeke  coanfell.  And  fo  note  a  diver* 
litie  bctw^cne  a  red^fe  who  might  have  intcllij^ences  and  a  man  ^ 
prifoQ* 


*    S€(ft.  437. 


TbfE  S  Popinion  dc  touts  les  juf- 

•''^  tices,  p.  H,    H.  7,  fuity  que 

fi  le  diffetjin  Jait  avant  Penprifonmentj 

^ofieni  que  1$  morant  feijie  foit  tl  ejie^ 

#»  kpnfiti^fon  enfrif  (fi  toUe. 


*  'pM%  Sf£lion  is  not  in  L,  and  M,  nof 
fliorp  forrfj^  U^(|  thf  cowmen  ^opif «, 


DUT  the  (pinion  <f  all  the  jteflues^ 
^  pn  n,  H.  7.  was,  that  if  the  dif- 
feifin  bee  before  the  imprifonmentt 
although  the  dying  feifed  be  he  being 
in  the  prifon,  hi9  ^ntri^  is  t^q 
^way. 

THIS 
Rohi  nor  in  tb^  ^diti  i  j/r,  yibifh  is  ^fteeinf4 


LJb.  3.  Of  Continuall  Claime.  Sed.  438. 

nPHI  S  is  of  a  new  additioii,  tnd  miilakeii,  for  there  i$  Ho  iach 
''    qniiioii»p.  II.I17.  biititi^9;H.7.  foL  24.  b. 

[259.  b.]    £^  Tauxy^Ji  Hit  qui  ^  m  prifinfiii      A  N  D  alfo^  if  hee  which  is  in  pri- 

utIagiina£tioHdidihtiutriJ^Jjli^  ^^  ion  be  outlawed  in  an  adicmof 

•u  im  ap6iali  de  r^iherUiVc.  il  nvtr-  debt  or  trefpaile,  or  in  an  appcaie  of 

fera  tiit  utktgarii  *  iwuirs  luy  pto^  robberie,&c.  bee  fliatt  reverie  this  out* 

ncunciy  &r.  '  lawxy  pronounced  againft  hioi)  &c» 


4fi«.  by  plest  or  hj  writ  of  error.    By  plea,  when  the  defendant  t%.  Roui  Abr. 
commeth  in  opon  the  inpims  utlagamm,  lie.  hce  may  by  plea  re-  803, 804. 
verfe  the  {ame  for  matters  apparent;  as  io  refpedl  of  a  fuper/tdtas^  ^'  ^^-  ^5- 
omiiEon  of  procefTe*  variance,,  or  other  matter  apparent  in  the  re-  y^^  22.2S6.) 
cord ;  and  yet  in  thefe  cafes  fome  hold^  that  in  another  terme  the  BrittonJ^'i.^ar. 
defendant  is  driven  to  his  writ  of  error.  Fieu,  Ub.  i*. 

But  for  any  matters  in  fad»  as  death,  imprifonment»  fervice  of  <=>?•  28.  &  lib.  s. 
the  king,  &c«  he  is  driven  to  his  writ  of  error,  anleiTe  it  be  in  cafe  ?^' J^*  ... 
of  fclome,  and  there  infavurem  wt^  he  may  plead  it-  i.Tl?!.    ** 

Bat  albeit  imprifonment  be  a  good  canfe  to  reverfe  an  oadawrie,  ^]  e.  ^*  to. 
yet  it  moft  be  by  procefie  of  law  in  imvitum,  and  not  by  confent  or  ai.  £.  4. 73. 
covin,  for  fuch  imprilbnment  ihall  not  avoid  the  oadawrie,  becaufe  >  >•  ^'  7*  5- 
apon  the  matter  it  is  his  owne  aft.  "•  "•  ^*  5®- 

»i.  H.  6.  Utlary  36.       7.  H.  6.  S7»       si.E.  4.  88.      %%,  E.  4. 37.       i8.  E.  3.    yiilenage47. 

SI.  E.4.  37.          33.  H.  6.  45,46.        44.  £.  3*    VlUeine  41.  4.  H.  4.  19.  11.  H.  4.  34. 

3.1112.  Dyer  192.         2.  £Us.X76.          5.  Elis.  ibid.  »13.  19.  H.  6.  z.  ;   8.  H.,6.  37. 

37.  H.  6. 19.         (Doc  Pla.  230.  398.)           (Ant.  248.  b.)  8.  H.4.  7-  21  •  H.  7. 23* 
10.  H.  6.  58.     10.  H.  6.  fto.     ai.H.  6.  55.       m.H.  6.  i8.  39.  H.  6.  i.  33.  H.6.  51.45. 

38.  H.  6.  33*      21.  £.4.  94.      fli.  H.  7*  33*       5.  H.  7.  x.  12.  H.  6.  8.  ix.  11,6.67. 19. 
I.  £i  4.  2.      27.  H.  8.  2.       38.  Afl*.  pi.  17.       Vide  Se£t  439* 

Sea.  4-18. 

y4  UXT^  fi  un  ncovirii  fiit  f  pir  A  L SO,  if  a  recovery  bee  by  de- 

■'^  default  vers  tiel  que  i/i  enpri/bn^  '^  fault  aeainft  fuch  a  one  as  js  in 

//  avoidira  le  judgitnent  pit  hritfi  dg  prifon,  he  Ihal  avoid  the  judgement 

error ^  pur  cio  que  il  Juit  emprifon  al  by- a  writ  of  error,  becaufe  he  was  in 

temps  de  le  defamtfait^^c.  Ei  pur  ceo  prifon  at  the  time  of  the  default  made, 

que  tiels  matters  do  record  m  noyeront  •  &c«     And  for  that  fuch  matters  of 

celuy  que  eft  en  prlforiy  mes  que  ilsfir^  record  fhai  not  hurt  him  which  is  in 

ront  reverfesy  &r.  i  multo  fortiori,  //  prtfon,  but  that  they  fhali  bee  reverf- 

femble  q^i  un  matter  en  fatty  fcilicet,  ed^  &c.  a  multo  fortiori^  it  feemeth 

tiildifoKt  ewe  quant  il  fuit  en  prifon  that  a  matter  in  h(k^  fcilicet^  fuch 

m  luj  myiTOy  bfc*  fpecialment  pur  ceo  difcent  had  when  hee  was  in  prifon 

qui  ihall 

*  per  britf  d'errouTf  tfe.  pur  ceo  qjCil     and  M.  and  Roh.  and  in  MSS. 
ft^  iff  prifon  id  temps  d^utta^ane,  added  L.        f  ewe  added  L.  and  M.  and  Roh* 

<i)  [See  Note  203.]  , 
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fue  il  ne  putjoii  aler  hrs  A  prifin  put  fliall  not  hurt  him,  &c.  efpecialty  fee* 
fain  cQnttnuall  claime^  Vc»  ing  he  could  not  goe  out  of  prifon  to 

make  continuall  claime,  &c» 

5.  ?.  3.  ^o  b.      T*  H I S  is  evident  enoa^h. 
7.  H.6. 38.  1  * 

Flcta,  lib.  S.  "  Per  hriefe  (Ptrror.*^    For  hee  (hall  have  no  writ  of  difceit,  be- 

ciip.  67.  u  24.  caofc  the  fummons  was  accordin?  to  the  bw  of  the  land*  hy  fum- 
Vide  w.».  c«p.   moners  and  vciors,  and  the  land  taken  into  the  king's  hand  by  the 

48.  tnd  the  ex.  -^^,«^.  " 

pofirion  th«t»f,  P^f^O'- 

a.  part  Inflic.  •^         ,  «         t  r     •   •       if 

4. 1. 2.  Difccjjt       "  Per  default**     Default  is  a  French  word,  and  ^^«3//tf  is  legally 

51-  taken  for  non-appearance  in  court.    There  bee  divers  caufes  allowed 

by  law  for  faving  a  man's  default ;   as,  firil»  by  imprifonment* 

Bm^on,  lib.  5.  whereof  Littleton  here  fpeakeih.      2.   Per  inundatiorutn  aquarum* 

traft.  3.  J,  pgf.  tempejiatem.     4*  Per  poniem  fraStum.     5.  /*rr  nai*igium  fub- 

Flrta,  itb.  6.  firaBum  pif  fraudcm  peuntis^  non  enim  debet  quit  fe  periculis  «/  infor^ 

.  II.  6.  46.  tuniis  gratis  ixponere,  xelfuhjacere*     6.  Prr  minorem  /etatem*    7.  P/r 

38.  E.  3.  5.  defenftonem  fummenitionts  per  Ugem^     8.  /'^r  mortem  attoruatifi  lenens 

-iT.H.  6.  /«  tempore  non  nrvit.     9,  ^i  ^^/fo;  ejjhniatus  Jit*     10.  Si  placitum 

Barr^66.  n.ittatur  fine  die ^     II,  Per  brenji  de  nvarrantid  dieim     But  bcknefTe 

CO  E  i  o.^*  (**  ^""^  holds)  is  no  caufe  of  Caving  a  default,  becaufe  it  may  be  fo 

3.  H.  6  \'i,  artificially  counterfeited,  that  it  cannot  be  knowne. 

».  H.  4.  8.  5,  H.  7.  3.  F.  N.  B.  17.  Bra£fc.  lib.  4*  fol.  367.  369.  Glan.  lib.  i.  cap.  8. 
aS.  H.6.  II. .     4.  H.  5.     ChAll«nge  153.     Br.  Saver.  Dcf.  45.  (Cro*  Elit.  306) 

GlanTil. lib. 8.         <«  Record f^*    (i)  Recordum,  is  a  memoriall  or  remembrance  in  [^2.(yO*  aj 
rif  **f  ?  '^fi"  To\\t%  of  parchment,  of  the  proceedings  and  afts  of  a  court  of  juf* 
Britton  in  pro-'    ^*^^  wHich  hath  DOwer  to  hold  plea  according  to  the  courfe  of  the 
cmio  St  cap.  27.  common  law,  of  reall  or  mixt  actions,  or  of  a£lions  quare  vi  et 

armis^  or   of  perfonall   aflions,  whereof  the  debt  or  dammage 
amounts  to  fortie  ihillings  or  above,  which  wee  call  Courts  of  Re- 
cord, and  are  created  by  parliament,  letters  patents,  or  prefcripi- 
tion. 
Cicffo.  It  is  aptly  derived  of  recordariy  which  is  to  keepe  in  memorie  or 

v/'c**  I,     '^co*"^'  *s  it  is  faid,  quod  dicere  nihil  aliud  efi  quam  recordari ;  and 

a^ich??.' I?8. '  ^"  '^®  ^^"™^  ^^^^^  ^^^  ?^^  "^"^  **»-/^  ^^'  audita  recorder.  But 
Eliz.  bier  242.  legally  records  aie  rcftrained  to  the  rolles  of  fuch  only  as  arc 
17.  E.  3.  49.  courts  of  record,  and  not  the  rolles  of  inferiour,  nor  of  any  other 
37.  H.  6.  2f.  b.  courts  which  prccecd  not  fecundum  legem  et  ccnjitetudinem  Anglii^. 
V\\  H  6.  1^*  ^'  "^"^  ^^^  ^^^^^^  being  the  records  or  raemorialls  of  the  judges  of  the 
Error.  Dr.  73*.  cpurts  of  record,  import  in  them  fuch  incontrollable  credit  and  vc- 
7.  H.  7.  4.  ritie,  as  they  admit  no  averment,  plea,  or  proofc  to  the  contrarie. 
19.  Afr.7.lib.4.  And  if  fuch  a  record  be  alleaged,  and  it  be  pleaded  that  there  is 
foL  51.  In  Raw-  no  fuch  record,  it  (hall  be  trird  only  by  it  felfc :  and  the  reafon 
clanvU.^lib  8.  ^^""^^f  ^^  apparent,  for  otherwife  (as  our  old  authors  fay,  and  that 
cap.  8,  Braaon,  ^ruly)  there  (hould  never  be  any  end  of  cvntroverfies,  which  fhould 
lib.  3.  fol.  156.  be  inconvenient.  Of  courts  of  record  you  may  read  in  my  Re- 
Rritton,  cap.  27.  ports;  but  yet  during  the  termc  wherein  any  judiciall  ad  is  done, 
len  tera^an  "c  f  ^^^'  '*^^°**^  rcmaineth  in  the  breft  of  the  judges  of  the  court,  and  in 
•nd  3a  45!  ^*  *  ^^^^^  remembrance,  and  therefore  the  roll  b  alterable  during  that 
iit>.  7  io\,  30.  teroie,  as  ihe  judges  (hall  dired  ;  but  when  that  terme  is  paJk,  then 

th« 

(1)  [See  Note  ao4,] 


1 
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tbc  record  is  in  the  roll,  and  admitteth  no  alteration,  averment,  l«b,8.  foi.6o.K 
or  proofe  to  the  contrarie.  ^^  ^7«  »• 

7.H.  6.  a8.  19.  H.  6.9. 

If  a  grant  by  letters  patents  under  the  great  feale  be  pleaded  (Doc.  Pla.  307, 

and  fliewed  forth,  the  adverfc  partie  cannot  plead  nultiel  record^  for  308.  i.Leo.  65.) 

that  it  appeares  to  the  court  that  there  isTuch  a  record;  but  inaf-  **•  ^*'*JP**L. 

much  as  it  i^  in   nature  of  a  conveyance,  the  partie  may  denie  J53*  ^p,  2^^** 

the  operation  tliereof,  therefore  he  may  plead  non  conctjjit^  and  j^^j.  Seignior  * 

prove  in  evidence  that  the  king  had  nothing  in  the  thing  granted,  Berkeley's  cafe, 

or  the  like,  and   fo  it  was  adjudged.     But  to  return  to  Littleton:  '6-  H.  7. 11.  b. 

What  then  ?  fliall  a  man  that  is  in  prifon  be  privileged  from  fuits  ^^i^'^'^^ 

or  outlawries  ?  Nothing  Icffe ;  for  if  the  tenant  or  defendant  be  ^^  ^.  6.^* 

in  prifon,  he  ihall  upon  motion,  by  order  of  the  court,  be  brought  3.  EJIa.  bier. 

to  the  barre,  and  either  anfwcr  according  to  law,  or  elfe  the  fame  1S7.  lib.  6.  fol. 

being  recorded,  the  law  (hall  proceed  agamll  him,  and  he  ihall  take  '5;  Eden's  cafe. 

no  advantage  of  his  imprifonment.  j^'***  3'*  *  3»- 

«         1  N    /••-?•      TT        •  N      .       .      .         •        InBank»leRofc 

*•  A  mulio  fortiori."     Here  is  an  argument,  a  mtnon  ad  majus,  inter  Eden,  Sc 
tnd  the  force  of  our  author's  argument  is  this :  If  a  man  in  priibn  Franklyn,  & 
f&all  not  be  bound  by  a  recoverie  by  default  for  want  of  anfwer  Browne, 
in  court  of  record  in  a  reall  aftion,  which  is  matter  of  record  (the  (4- ^^cp.  Hmd't 
height  and  (Irengch  whereof  hath  beene  fomewhat  touched)  a  muli6  "  Jj  g^  .3^ 
firtiori,  a  difcent  in  the  countrey,  which  is  matter  of  deed,  (hall  not  8.'  H.  el  16.* 
for  want  of  claime  binde  him  that  is  in  prifon.     And  as  the  argv-  Vide  Se&.  41& 
ment  a  minori  admajus  doth  ever  hold  (as  our  author  hath  alreadie 
told  us)  affirmatively,  fo  the  argument  i  mnjori  ad  minus  doth  ever 
hold  negatively,  as  our  ^Jlhor  here  teacheth  us ;  and  the  reafon 
hereof  is  this,  quod  in  minor i  -valet,  *valehit  in  majori;  et  quod  in 
majori  non  n^cdtty  nee  ijalebUJn  minori, 

••  Pur  eeo  que  il  ne  pott  aler  hors  de  prifon^  fcTf,"  By  this  it  ap« 
peareth,  that  a  man  in  prifon  by  procefle  of  law  ought  to  be  kept 
in  fal'vd  et  arQa  cuftodia,  and  by  the  law  ought  not  to  goe  out, 
though  it  be  with  a  keeper,  and  with  the  leave  and  fulFerance  of 
the  gaoler:  but  yet  imprifonment  mud  be,  cuftodiUf  et  non  poena  % 
for  career  ad  bomings  cujiodiejidos^  non  ad  puniendos  dari  debet • 

Sedt,  439. 


r  N  mefme  k  manner  il  femble^  lou 

^^  honu  eft  hors  du  royalme  en  fer- 

vice  le  roy^  pur  hifoigne  del  royalme^fi 

iiel  •  borm  foit  dijfeipe  quant  il  eji  en 

feruice  le  roy^  f  '^  /'  dijpifor  morujl 

ftijie^  U  rlijjeifet  ejieant  en  lefervice  le 

roy^  jue  tiel  dif:ent  ne  grieveroit  le  dif^ 

feijee ;  mes  pur  eeo  que  il  ne  pui£oit 

/aire  continual  cltinie^   J   //  JctnbU  a 

eux^  que  quant  il  \  v'lent  en  Enf^le-- 

Urre^  il  poit  enter  Jur  fheire  le  dijjei^ 

fory 

*  borne  not  in  L.  and  M. 
f  et  le  diffeffor  morufi  fetfiej  le  diffeifee 
itfeant  en  le  feruice  le  roy,  not  in  L.  and  M« 


T  N  the  fame  mancr  it  feemeth, 
where  a  man  is  out  of  the  realme 
in  the  king's  fervice,  for  the  bufmcflfe 
of  the  realme,  if  fuch  a  one  be  dif- 
feifed  when  hee  is  in  fervice  of  the 
king,  and  the  difleifor  dieth  feifed,&c. 
thedi/Teifee  being  in  the  king's  fervice, 
that  /lich  difcent  (hall  not  hurt  the 
difleifee ;  but  for  that  hee  could  not 
make  continuall  claime,  it  feemes  to 
them,  that  when  hee  commeth  into 

England, 

X  &r.  added  in  I«.  and  M.  mud  Roh. 
\  revientf  L.  and  M* 
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Jor^  Ci^r.  Car  titl  bftm  nverftra  uh  England,  he  may  enter  upon  die  heire 
MtUgarie  %  pronennce  envers  luy  durant  cf  die  difleifor,  ice.  For  fuch  a  man 
k  Ump$  qui  it  fuit  en  le  ftrvici  le  roy^  ihal  reverie  an  oudawrie  pronounced 
tic.  ergo,  a  multo  fortiori,  avera  aid  againft  him  during  die  time  that  hee 
it  inditttpnitii  per  la  Uf  in  Vauter  was  in  the  king's  fervice,  &c.  ther* 
iofi^  liu  fore,  a  multo  fortiori  he  (hall  have  aid 

and  indemnitie  by  die  law  in  the  odier 

cafe,  &c* 

4  R.  a.  Ptoteft,  ••    LI  O  RS  du  rojalmi,**  (id  eft)  extra  regnum ;  as  moch  to  fay, 

46.  VUle  Sea.        IT-  Ks  out  of  the  power  of  the   king  of  England,  as  of  his 

'^••44o»44«»  crowne  of  England :  for  if  a  man  be  upon  the  fea  of  England,  he 

c.  Re»w  Con!^**  **  widnn  the  Kingdom  or  realme  of  England,  and  within  the  li- 

iaUe*»  cale.  geance  of  die  king  of  England,  as  of  his  crownc  of  England. 

i.llaU.  Abr«  And  yet  alium  mare  is  oat  of  the  jiinfdiAion  of  the  common  law^ 

^^•)  and  within  the  jurifdidion  of  the  lord  admirall,  whofe  jurifdiflion  is    [200«  iH 

*^^  J    H  ll  ^^^  andent,  and  long  before  the  reigne  of  Edward  the  third,  as 

P^*  I.1C.H.  3.  '^'■^^  ^^^  fappofed,  as  may  appcare  oy  the  lawes  of  Oleron,  (fo 

Tempi  1. 1;  called,  for  that  they  were  made  by  king  Richard  the  firft  when 

Avowrie  19^  ht  was  there)  that  there  had  beene  then  an  admtrall  dme  oat  of 

RiK.  Vafccm,  minde,  and  by  many  other  andent  records  in  the  reignes  of  Heurie 

V^vZ  '^r^  1  ^^  third,  Edward  the  fir H,  and  Eduuard  the  fecond,  is  moft  ma- 

I.  pws.  Pau  mtelt. 

BaE.  1.       S.  E.  s.    Covon:  399.        Stanf.  PI*  Coroiw*5i* 

▼Ut  Seft.  677*       See  hereafter  in  another  cafe,  which  Littleton  put  in  his  chapter 
(ilob»»i».)        of  Remitter;  there  he  faith,  iufter  le  mere,  beyond  the  fea.    This 

great  officer  in  the  Saxon  language  is  called  Jtn  mere  al,  (/.  r.) 

over  all  the  fea,  prafeSus  marls,  five  claj/ss,  arcbithalaffus  :  and  in 

antktit  dme  the  office  of  the  admirakie  was  called  euftodia  marinet 

Anglia,  or  maritime  Angliae. 

«.  R.  3.  GoAt,        And  note  Littleton  faith  not,  beyond  the  iea,  or  extra  qnatmor 

Ciahae  13.  maria,  for  a  man  revera  may  be  intra  qiuuuor  maria,  and  yet  out 

4*  £•  3.  46*        Qf  (he  realme  of  England,     fiat  intra  quatuor  maria,  or  ixira,  is 

taken  by  conftru£lion  to  be  within  the  realme  of  England^  or  the 
dominions  of  the  fame. 

Bttt  here  a  queftion  may  be  demanded.  What  if  a  man  be  oat  of  ' 
the  realme*  and  a  recovene  is  had  againft  him  in  a  precipe  by  de- 
fault, whether  (hall  he  avoid  it  in  a  writ  of  error,  as  well  as  he 
fiiould  doe  the  outlawrie,  or  if  he  had  beene  imprifoned  at  the  dme 
of  fuch  recoverie  by  default  ?  And  it  feemeth  that  he  fhall  not 
avoid  tiic  recoverie,  for  by  that  meanes  a  man  might  be  infinitely 
delayed  of  his  freehold  and  inheritance,  whereof  the  law  hath  £0 
great  a  regard.  And  few  or  none  goe  over,  but  it  is  either  of  their 
owne  free  will,  or  by  fuit,  for  what  caufe  focver ;  and  he  is  not  in 
that  cafe  without  his  ordinarie  remedies  either  by  his  writ  of  higher 
nature,  or  by  a  quid  ei  deforceaf.  But  outlawrie  in  a  perfonall  adion 
.fhall  be  avoided  in  that  cafe,  quia  de  minimis  nan  curat  lex,  and 
ocherwife  he  fliould  be  without  remedie.  See  Scdion  437.  and 
note  the  diveriicie  betweene  that  cafe  of  the  tmprifonment,  and 
this  of  being  beyond  fea.  And  Littleton  putteth  the  cafe  of  im- 
prifonment,  and  OQiitteth  the  being  beyond  fea  here ;  neither  have 

I  feena 

%  qui  ejl  added  Lt  and  M. 
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I  feene  any  boake  to  warnuit*  that  he  that  is  beyond  fea  flull  in 
this  cafe  avoid  the  recoverie  by  default. 

*  En/irvUe  U  rtfy."    Braa<m  fheweth,  that  the  excepdob  of  Braa.  lib.  s* 
being  beyond  fea  is,  jtua  /uit  in  firvitio  domim  regis  ultra  mare,  foL  43fi. 
foiz.  afud  taUm  hcum,  and  that  cafe  is  deere :  but  you  (hall  hearc 
the  opinion  of  Braaon  in  the  next  Sedion,  where  hee  is  not  in  the 
fervice  of  Uie  kin|;. 


Seft.  440, 


TTEM^  auters  orA  dit^  fii Ji afcun 
•  foil  hors  du  royalnuj  coment  que  *// 
ne  fait  en  fervlce  te  roy^  Ji  tiel  home 
ffteant  bors  de  te  reyalme  efi  dijfeijte  en 
ierres  ou  tenements  deins  le  royalnUj  et 
U  diffeifor  dtvy  feifit^  bfc.  le  diffiifee 
efiiont  tors  du  royalmi^  ilfembli  a  eux^ 
que  quant  le  dijjiifei  vient  deins  le  roy^ 
aJmiy  que  il  poit  ♦  enter  fur  Fheire  le 
£Jfeifor^  et  ceo  femhle  a  eux  per  deux 
caufis.    Un  eji^  que  celuy  que  eft  hors 


AL  S  O^  otbers  have  iaid,  that  if 
a  man  bee  out  of  the  realme^ 
though  hee  bee  not  in  the  king's  fer- 
vice,,  if  fuch  ai  man  being  out  of  the 
realme  be  dilleiied  of  lands  or  tene- 
ments within  the  reaUne,  and  tne 
dif&i(br  diq  feifed)  &c.  the  difleiiee 
being  out  of  the  realme,  it  feemeth 
unto  them,  that  when  the  difleifee 
commeth  into  the  re^ilme,  that  he  may 
well  enter  upon  the  heire  of  the  dii- 


royalme  pott  eftre  try  deins  le  royalme  knowledge  of  the  diffeifm  made  unto 

per  kferement  de  ii.  \  et  de  compeller  him  by  underftanding  of  the  law,  no 

tiel  home  per  la  Uy  de  fmre  conttnuaU  more  than  that  a  thing  done  out  of 

(laime^  lequetper  Pentendement  dele  ley  the  realme  may  bee  tried  within  this 


nepuit  aver ajcunnotice  ou  conufance  de 

tiel  diffeifin^  ceo  ferra  inconvenient^  et 

nojmement  quant  tiol  diffAfin  eft  fait 

4  luj  quant  il  eft  hors  du  royalme^  et 

^uxy  le  meroKt  feifie  Juit  quant  il  fuit 

hors  du  royalme :  car  en  tiel  cafe  il 

ne  poit  per  nul  pojj^ility  folonque  com-- 

men  prefumptionfaire  continual  claime ; 

mes  auterment  ferroit  ft    tiel  dijfeifee 

fuit  deins  le  royalme  al  temps  de  le  dif^ 

feifsfh  ^«  «^  ^^P^  *'  mrant  del  £f 

feifbur* 

prcfumption  make  continuall  ^me ;  but  otherwife  it  (hould  be  if  the  diflei- 

fee  were  within  the  rcalmc  a(  the  time  of  the  diffeifm,  or  at  the  time  of 

the  dying  feifed  of  the  diffeifof » 

AN  D  herewith  the  ancient  law  of  England  is  agreeable  with  Brafl.  li^ 5.  foi. 

,  ,        ^  Littleton,  and  the  law  at  this  day.     So  as  it  is  -vetut  ^  con^  tl^^l^^'^" 

Uwl •  arl  fitau  oPini^^    ^X€ufat^r  ftiam  quit  juod  cl^tmem  non  appo/unit,  ut  fi  ^,5^  ,,7.  p je^^ 

J  ^        *  toto  lib.  6.  cap.  51, 

•  «^addcdipI,.8mdMtand»oh,        f  »^*  ^^W^d  in  I.  and  M.  and  Roh. 


realme  by  the  oath  of  1 2.  men  \  and 
to  compell  fuch  a  man  to  make  con* 
tinuall  claime,  which  by  the  under- 
derftandtng  of  the  law  can  have  no 
knowledge  or  coniiance  of  fuch  dif* 
ieifin  made  or  done,  this  fhall  be  in« 
convenient,  namely,  when  fuch  a  dif-^ 
feifin  is  done  unto  him  when  he  was 
out  of  the  realme,  and  alfo  the  dying 
feifed  was  done  when  he  was  out  of 
the  realme :  for  in  fuch  cafe  be  may 
not  by  poflibilitie  after  the  commoxi 
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53.   13.  H.  4«      leto  tempore  litigii  fuii  tdtra  mare  euacunqui  eccafiitt.     And  this  if 
Triatt  6.  gjfQ  ngrecablc  with  our  ycart  bodcea.  ( i ) 

SI   M.  6.    Bcror  17*  33.  H.6.  ;.         sx.  H.  6.  34.        >6.  H.  $•  cap.  it.         5. 1^  6.  £.  6. 

cap).  II. 

'*  Nient  flats  que  chcfe  fait  hors  del  rafalm  poet  efie  trie  deins  U 
4a,  B.  3.  2.  &  3.  royalm  per  le/crement  Je  \  2.*'  And  in  this  rule  of  law  there  is  waril/ 
Vide  Sed.  101.  and  truly  put  bv  Littleton,  thefe  words  fly  the  oath  of  tnnehje  men) 

Dieaning  by  a  jury.  For  by  certificate  a  thing  done  beyond  iea 
(Ant.  74*»-)  may  be  tried,  as  Littleton  himfclfe,  ^eS,  102.  bath  fet  downe.  And 
(4.  Inft.  .123.)  all  matters  done  oiu  of  the  realme  of  £ng1and  concerning  war>  com* 
ff.  H.  4.  cap.  14.  bate,  or  deeds  of  armes,  (hall  bee  tried  and  termined  before  the 
ttl  W.  4.  i.  4-  condable  and  marihall  of  England,  before  whom  the  triall  is  by 
4i.  E.  3^2.^3.  witneflesy  or  by  combate,  and  their  proceeding  is  according  to  the 

civill  law,  and  not  by  the  oath  of  twelve  meo»  at  Littleton  here 
fpraketb* 
|Doc.  Pla.209.)       This  rule  here  rehearfed  by  Littleton,  is  worthy  of  explication. 

If  an  alien  (for  example  borne  in  France^  bring  a  reall  adion» 
and  the  tenant  plead  that  the  demandant  is  an  alien  borne  undel- 
the  obedience  of^  the  French  king,  and  oat  of  the  leigeance  of  the 
king  of, England  j  (hall  this  cafe  want  triaU»  becaofe  the  matter  al- 
so. E.  3.  nwtT'  leaged  is  oot  of  the  realme  ?  then  by  the  fiction  of  this  plea,  no  dc' 
»«»t.  34.  mandant  (hall  recorer ;  therefore  in  this  caie»  the  demandant  fliall  re- 

*^'  H  ^  *^*  P^/'  *^^'  ^^  ^*'  borne  at  foch  a  place  in  England,  within  the  king's 
1  e.  E.'  4^ * 5'.  leigeance,  and  hereupon  a  jury  of  1 2.  (ball  bee  charged,  and  if  they 
7.*H.  6w  15.  have  (ufiicient  evidence  that  hee  was  borne  in  France,  or  in  any 
I.  R.  3.  4.  other  place  out  of  the  realme,  then  (hall  they  finde,  that  hee  was 
^'  u  ^'  fi'  borne  out  of  the  king's  alleageance,  and  if  they  have  fufficient  evi- 

?  H  B  ic6  ^^^^^  ^hat  he  was  borne  in  England,  or  Ireland,  or  jernfey,  or 
sf.A/1.ii.  '  J^fO*  ^^  elfcwhere  within  the  king's  obedience,  they  ihali  iinde  [201  •  b«T 
1^.  E.  I.  mord.  that  he  was  born  within  the  king's  leigeance.  And  this  hath  ever 
47.  12.  H.  3.  beene  the  pleading  and  manner  of  triall  in  that  cafe.  And  (b  it  is 
i^'b  ^^r  fi  '^^  ^^  ^^^^  ^^^  Littleton  here  putteth,  if  a  man,  in  avoydance  of  a 
-7.*C»*x>ln'»*  '  ^"*  ^^  ^  difcent,  alleage  that  hee  was  out  of  this  realme  in  Spaine, 
<ai>.  LU6.f.47.  At  the  time  of  levying  of  the  fine  and  at  the  time  of  the  di(rei(ia 
Ddvrdalc'ft cafe,     and  dtfcent,  the  ad verfe  parry  vc\Vf  alleage  that  he  was  at  fach  a 

place  in  England,  Isc.  whereupon  iiTue  (hall  be  taken,  and  then 
in  evidence  he  may  prove  that  he  was  out  of  the  I'ealme,  &c* 
which,  upon  fafficietit  evidence,  the  jurie  ought  to  finde.  And  in 
both  thefe  cafes  and  the  like,  in  a  fpecial  verdtdl  the  jury  may  finde 
that  he  was  borne  beyond  fea»orwas  beyond  fca  at  that  time,  5cc« 
f  7.  Rrp.  26, 27.  The  ftatute  of  25.  E^  .3.  de  proditionibus  doth  declare,  thait  it  is 
CalT.caie)         trcafon  by  the  common  law  to  adhere  to  the  enemies  of  the  king 

within  the  realme,  or  without,  if  hee  bee  thereof  proveablement 
attaint  of  overt  fa£t,  and  that  he  (hall  forfeit  all  his  lands,  &c«  A 
man  mud  not  Imagine  that  feeing  by  the  common  law  declared  by 
authority  of  parliament,  that  adhering  to  the  king's  enemies  with* 
out  the  realme,  is  high  treafon,  and  that  the  delinquent  may  be  at- 
tainted thereof,  &c.  that  this  (hould  want  triall,  for  then  the  judge* 
ment  of  the  common  law^  and  declaration  of  the  parliament,  ihould 
be  illufory,  which  no  well  advifcd  man  will  thinke  in  a  matter  of  fo 
great  confequence.  But  certaine  it  is,  that  for  neceflitie  fake,  the 
adherencie  without  the  realme  ntuft  be  alleaged  in  fofne  place 

wiihia 

(s)  [Sec  Note  205.] 
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within  England.    And  if  upon  evidence  they  (lull  finde  any  adhe«  5*  R-^  trlaJt 
rencie  out  of  the  realme»  they  (hall  finde  the  delinquent  guilty.  54« 
But  soft  commonly  they  indited  him  (if  he  had  lands)  in  fome 
county  where  his  lands  did  lie,  that  were  to  be  forfeited ;  and  this, 
as  appeareth  in  our  bookes>  was  the  common  ufe.     And  {6  it  is  de- 
clared by  the  ftatute  (♦)  of  35.  H,  8.  and  that  it  Ihall  be  tried  by  (*)  35-  H. «. 
twelve  men  of  the  countic,  where  the  king's  bench  ftiall  fit,  and  be  st^unford.  pL 
determined  before  the  juHices  of  that  bench,  or  elfe  before  fuch  cor.  90. 
commiffioners,  and  in  fach  (hire  of  the  realme,  as  (ball  be  aOigned  (Cro.  Car.  331.) 
by  the  king's  majefiie's  commi£ion,  and  this  ftatttte  for  thb  point 
remaines  in  force  at  this  day»  and  fo  it  was  refolv^ed  [^]  by  all  the  ["]  33-  ^I|^ 
judges  in  my  time,  viz.  in  33.  £liz.  in  the  cafe  ofOrurcie,    And  aa«e  rj^  Z**Erw4 
IS]  34.  Eliz.  in  fir  yshM  Perot* i  cafe  done  in  Ireland,  for  that  is  out  of  cafe  dc  Sir  JoJm 
the  realme  of  England^  and  the  cafe  [r]  in  Mich,  19.  ^  20.  Eliz.  was  Peroo. 
utterly  denied,  and  fir  Cbriftopher  fVray  himfelfe  (who  is  fuppofed  to  \A  Mich.  19.  ac 
give  his  opinion  in  that  cafe)  protefled  that  he  never  gave  any  fuch  *°*  ^***'  ^*" 
opinion,  but  did  hold  the  contrary.     When  part  of  the  ad,  efpecially  /  j^'  h.  g,  |.\ 
the  original!,  is  done  in  England,  and  part  out  of  the  realme,  that  ^s.  *£.  '3.  3. 
part  that  is  to  be  performed  out  of  the  reaime,  if  iifue  be  taken  11.  H.  7.  i4. 
thereupon,  ihall  be  tried  iiere  by  la.  man;  and  thofe  twelve  men  >•  '^  3*4- 
fliall  come  out  of  the  place  where  the  writ  is  brought.     For  exam- 
ple, (which  ever  doth  illuflrate)  it  was  covenanted  by  indenture, 
by  charter  party,  that  a  fhip  ihould  (ayle  from  Blackuey  haven  in 
Norfolke,  to  Tdmirtl  in  Spaine,  and  there  remaine  by  certaine 
dayes. 

In  an  adion  of  covenant  brought  upon  this  charter  party,  the  in-  (»/  ^^^'  %V>* 

denture  was  alleaged  to  be  raada  at  Tbttjord\xi  the  county  of  Nor-  ^^  "•  ^^^ 

fbike,  and  apon  pleading,  the  ifTue  was  joyned,  whether  the  faid  i^Rcp?*!*.*** 

Ihip  remained  at  Mmitrel  in  Spaine  by  the  fiid  eertaine  dayes.    And  Sid.  367.* 

it  Was  adjudged  that  this  ifiue  ihould  be  tried  at  Thetfordt  where  Luc  70a  710. 

the  adion  was  brought,  becaufe  there  the  contrad  tooke  his  Ori-  95^) 

etnall  by  making  01  the  charter  parde,  and  fo  hath  it  beene  often  .     JJ:  **•  ^*'*« 

J-    1      J  •     /■     r  «•!  r  *>*  act:oo  de  co» 

adjudged  m  fuch  hke  cafe.  ^e^am  inter 

An  obhgation  made  beyond  the  feas  may  be  ued  here  in  Eng-  EvangeliftCon* 

land,  in  what  place  the  plaintife  will.     What  then  if  it  beare  date  ftantine  ^\.  U 

at  Bourdtauxxvi  France,  where  ihall  it  be  fued?  And  anfwer  is  ""6hgyn<*«- 

made,  that  it  may  be  alleaged  to  be  made  in  quodam  bcp  'vpcat^  JdnV^bcndu' 

Burdeaux  in  Francis  in  IJlington  in  .the  county  of  Middle/ex^  and  there  Li.  6.  f.  47. 

it  ihall  be  tried,  for  whether  there  be  fuch  a  place  in  IJlington  Dowdale*s  cafe. 

or  no,  is  not  traverfabfe  in  that  cafe.     Thife  points  are  necefTiry  v«<l-3i.H.6.25. 

to  be  knowne  in  refped  of  the  variety  of  opinions  in  our  bookes.  ^^'  ^'  3«  > 

And  of  theie  thus  much  ihall  fuffice,  and  now  is  LittUton  worthy  to  2!  £.  kf  obliea. 

be  heard.  tiomsl 

(2.  Cro.  76.  Sid.   22S.  Hob.  11.) 

^  Per  ittttndiwuHt  de  h  UyJ*     Vide,  for  inlendement  of  law,  Se£i^  Entendemeot  d« 
^,  100.  1 10.  zgy  377,  393.  406.  367.  462,  463,  ^c  439*  ^  *«/. 

«•  Ceo/erraiuconvenient***     Here  alfo,  as  haih  beene  often  iaid,  VidcSeftaij. 
appeareth,  that  argununtum  ah  inconveru(nti%  ii  lirong  ii\  law. 

«*  Autermenf  ifi  file  dijfeiise  fuU  deins ^  rojalmi  al  temps  del  df/^ 
Jeifint  ^cJ*     So  as  if  a  man  be  dlfieifed  before  he  goeth  over  fea,  or 
commeth  into  the  realme  agaiae  before  the  difcent,  the  difcent  ihall 
take  away  his  entrie. 

Sea. 
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[262.  X 


TT^  ^uier  matUr  ih  allfgeomt  pur 
^  prover  que  dannit  k  ftatuufait  gn 
h  tempt  Jiroy'E.  3.  an.  ♦  34.  cap  i6, 
di  fon  raignij  per  ^uel  i/latuie  mn^ 
clatme  eft  oujie^  t^c.  U  Uy  fuit  tu/j  qut 
fi  unfine  pit  Ifoj  de  artaine  terres  ou 
tttumentiy  fi  afnar  qui  frit  iftrmge  «/ 
fine  avoit  droit  d'auir  et  newer  mefims 
Us  terres  ou  tenementSj  s^il  ne  venuft  et 
fiftfin  claime  a  Ci9  deine  Fan  et  U  J9ur 
procheine  epres  le  fine  levie^  il  ferra 
harre  a  touts  pursy  quia  dicebatur,  fi- 
nis finem  litibus  imponebat     Et  que 
la  ley  fuit  tieL,  il  eft  preme  per  teftdhde 
de  Jveftmnfter  i.    Dc  doiiis  condi- 
tionalibtts,  ku  il  eft  parle  que  fi  fine 
foit  levie  de  les  tenements  en  taile^  t^c. 
quod  finis  ipfo  jure  fit  nullus,  nee  ha- 
beant  hsredes^  aut  illi  ad  quos  fpec- 
tat  reverfio  licet  fiierint  plcnae  «tatis 
in  Anglia,  et  extva  prirotiam)  neceC 
fitat'  apponere  clameum  fiium,  f  &c. 
Iffint  ceo  prove^  quefi  uu  eftrange  hme 

Jue  avoit  droit  a  les  tenementSy  sUlfrit 
ors  de  royalme  al  temps  del  fine  levie^ 
&r.  n'avera  dammage^  content  que  il 
ne  fift  pin  claime^  ISc.  content  que  tiel 
fine  frit  matter  de  record :  per  grein- 
der  rea/en  il  femhle  a  eux^  que  un  difj- 
feifin  et  difcent  que  eft  matter  en  frit^ 
ne  iffint  trope  greevera  celuy  que  frit 
dijjeifie  quant  il  frit  bore  du  royalme 
al  Umps  de  dijjhfini  it  etuxy  al  temps 
que  le  dijfeifitr  moruft  feifie^  ^c.  mes 
que  il  bien  poit  enter,  nient  centrifteant 

'  tiel  difcent.  X 


A  NOTHER  matter  they  alleage 
'^^  for  a  proofe  that  before  the  fta- 
tute  of  king  Edward  the  Third,  made 
Ae  34th  yeaie  of  his  reigne,  bv  which 
flatute  non*claim  is  oufted,  occ.  the 
law  was  fuch,  that  if  a  fine  were  le- 
vied of  certaine  lands  or  tenemeats, 
if  any  that  was  a  ftranger  to  the  fine 
had  rieht  to  have,  and  to  recover  die 
lame  bnds  or  tenements,  if  he  came 
not  and  tnade  his  claime  thereof 
within  a  yeare  and  a  day  next  after 
the  fine  levied,  he  (hall  be  barred  for 
ever,  ^nia  dieebatur  quid  finis  finem  U" 
tibus  tmponebatm  And  that  law  was 
fuch,  it  is  proved  by  the  ftatute  of 
Weft,  the  !•  De  dams  conditionalibusy 
where  it  is  fpoken  if  the  fine  bee  le- 
vied of  tenements  ^iven  in  the  taile, 
&c.  quod  finis  ipjo  jure  fit  nuUus,  nee 
babeant  heeredes,  aut  illi  ad  ques  Jpee-^ 
tat  reverfio  (licet  plena  estatis  frerint 
in  jfngliaj  et  extra  prifonam)  necejfitaf 
appmure  clameum  fiatm.  Soe  it  is 
proved  that  if  a  ftranger  that  hath 
right  unco  the  tenements,  if  he  were 
out  of  the  realme  at  the  time  of  the 
fine  levied,  &c.  (hall  have  no  dam- 
mage>  though  that  hee  made  not  his 
claim,  &c.  though  that  fuch  fine  was 
niatter  of  record :  by  greater  reafon 
it  feemeth  unto  them,  mat  a  difTeifin 
and  difcent  that  is  nuitter  in  deed, 
ihall  not  fo  grieve  him  that  was  dii- 
feifed  when  he  was  out  of  the  realme 
at  die  time  of  that  difleifin,  and  alfo 


at  the  time  that  the  difleifor  died  feifed,  &c«  but  that  he  may  well  enter, 
notwithftanding  fuch  difcent* 


34«B. 3. cap. 1 6.  TT E R E  it  appearethy  what  the  common  law  was  before  the  iaid 
(Ant.2S4«b.)  ^^  ftatute,  for  non-clayme  ujpon  a  fine  levied.  But  now  fince 
4.  H.  7.  cap.  04*  Littleton  wrote^  by  the  ftatute  of  4.  H.  7.  fivt  yeares  after  proda- 
fl"  **  ^**/^*»  mations  made  upon  the  fine  are  given  to  him  that  right  hath  to 
lUtate  of  ru  H.  °^^  ^  claime,  or  purfue  his  a£tion>  where  the  comqioa  law  gave 

him 


*  34.  eap>  16.  not  in  L.  and  M.  nor  Roh. 
t  Uc.  iMt  in  Xm  and  M»  nor  RoUt 


}  ^c*  added  in  L«  and  Mt  and  Roh* 
6 
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him  bttt  a  yeare  and  a  day.    But  this  ftatate  of  4.  H*  7.  extex^s  8.  c«p.  36.  weB 
cnly  to  fines,  and  not  to  non-claime  upon  a  judgement  in  a  writ  of  «p3undediAiny 
right»  and  therefore  the  faid  ftatate  of  34.  £.  3.  here  cited  by  L/V-  R«P«>«a- 
tUton,  which  oufteth  non-claime  only  to  fines  levied^  cxtendcth  g**** J^  ^cafc 5k 
not  to  a  judgement  in  a  writ  of  right  at  this  day,  and  therefore  ^^^  pcrtouuu 
the  common  law  in  that  cafe  remaineth  to  this  day,  vis:,  that  claime  iib.  i.  fol.  96, 
mail  bee  made  within  a  yeare  and  a  day  after  judgement,  (i)   97*  io Sfaelleye^is 
Alfo  if  a  fine  be  levied'  without  proclamations,  or  without  fo  many  ^*^%*.**\ *'  ^'**' 
as  the  law  requireth,  then  the  ftatute  of  non-claime  doth  extend  to  ^a^f  JJJf  g  ^^ 
fuch  a  fine,  ,00!  Uchford't 

cafe.        Kb.  9.  fol,  139,  140,  ¥41.  Beaumond^s  cafe.      Ub.  xo.  fol.  49.  b.     I^mpot's  cafe,  anA 
99.  a.    lib.  9.  fol.  105,  106.    Margaret  Fodger*s  cafe.         lib.  5.  fol.  124.  Saffyn*8  cafe.         iib.  io» 
96,97.    Seymour*!  cafe.        lib.  8.  fol.  72!  Gro(leye*s  cafe.       lib.  11.  fol.  69.  71.78.     PI.  Com. 
in  Smith*8  and  Stapl.  cafe,  and  in  Scowe'a  cafe, 'and  Howcl*s  cafe,  and  GJanvil.  li.  13.  cap.  it. 
Brad.  435.  Fleta,  lib.  6,  cap.  53,         Brit.  2x6.  (4.  H.  7.  c.  24*      32.  H.  8.c  34. 

a.  Cro.  xox.  226.) 

**  Dicehaiur finis,  quiafinem^  litibus  impomhat.^*  (2)   Here  yon  may  ^  -  cxmt^sk  la. 

obferve  the  etyroologie  of  a  fine.    And  herewith  agrceth  [a]  anti-  j.  cap.^!** 

quity  :  Finis  ideh  dkiittr  finalis  concordiay  quia  imponit  finem  lit  thus,*  Brad.  lib.  «• 

And  after  the  example  [i^]  of  Littleton,  it  is  gdod  to  fearch  out  the  fol.  435. 

etymologic  or  right  denvation  of  words ;  for  ignoratis  ter minis  ig"  FJet*>  ii*>«  ^ 

noratur  it  ars,  as  hath  beene  often  obferved  in  other  places.     And  r Jn^*'  ^V  . 

the  civilians  call  this  judiciall  caacord,  iran/a^ionem  juJiciakm  de  gj  ^i"®^^*^ 

r£  immohili,  Vid.Scd.74, 

«74- 1^4-  44«* 
*•  Licet fuerit  plena  atatis  in  Anglii,  et  extra  pri/onamV     In  this  5*o«59*- 

ad  of  13.  £•  i,De  donis  conditionalihus  is  one  omitted,  who  is  added  Stat,  de  anM. 

in  the  fiatote  De  modo  le-uandi finis,  fviz.  etfiinavumoria^     [r]  But  13*  £*  '* 

a  fein-covert  had  no  privilege  of  non*clain)e  at  the  common  law,  W  ^^'^^ 

as  fome  have  (aid,  becau^  fhe  had  a  huiband  that  might  make  *,^^^  ^     ^ 

claime  for 

potefiats  'viri 

and  citeth 

cafe.     But  Fleta  laith,  Excufatur fi  Juerit  uxor  aticujui^fi fuerit  per  U 

virum  impedita,  quod  nom  potuit  apponere  clameum*      Alfo  they  in   Fleta*  l'^  (• 

reveriion  or  remainder  expedant  upon  any  cllate  of  freehold  were  ^'* 

barred  by  the  common  law ;  and  yet  they  could  make  no  claime, 

becaufe,  as  h^th  beene  faid,  it  belonged  to  the  particular  tenant, 

and  not  to  them  becaufe  their  entry  was  not  lawful! ;  which  was 

one  of  the  principall  cau(es  of  making  of  the  faid  ilatute  of  34. 

£•  3.  which  oufted  non-claime.    But  thefe  cafes  of  coverture,  and  of  (4  H-  7-  ^  H* 

them  in  reveriion  and  remainder,  are  now  without  queftion  holpen,  ^^v'i  **  ^*  ^^ 

and  juft  provifion  made  for  the  faving  of  their  rights  and  titles,  by  *'        ^    '^ 

the  (aid  ftatute  of  4.  H.  7.  as  by  the  iaid  a£t  appearech. 


Sedt.  '442. 

TT E M^  quaere  fi home  foit  £ffii'*  ALSO,  inquire  if  a  man  be  dif- 

Jie^  et  il  arraigne  un  ajNe  gnyers  "^  feifedi^  and  he  arraigne  an  aflife 

ledijjeifory  et  Jes  recognitors  de  le  ajife  againft  thef  difibifori  and  the  recogni- 

ebaunta  tors 

'     (t)  [See  Note  io4.]  (1}  [See  N<»te  aoj.^ 
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t  ihaunta  pur  h  platniife^  it  la  juf^    tors  of  Ac  affile  chante  (i)  for  the 
tlcti  d^QJlJiJe  voyU  eftre  advifes  de  lour    plaintife,  and  the  juftices  of  aiiife  will 

bee  advifed  of  their  judgements  undll 
the  next  aiEfc,  &c.  and  in  the  meaiie 
feafon  the  difleifor  diech  feifed,  &c« 
yet  the  (aid  fuit  of  the  aflife  (hall  bee 
taken  in  law  for  the  difleifee  a  conti- 
nuall  claime,  infomuch  that  no  default 
was  in  him,  &c« 


firra  \  prss  en  ky  pur  U  ait  diffiifti  un 
centinuidll  ilaimey  entant  que  nul  default 
fuit  eu  luy  §,  ^c* 


•*  JRRAIGNE  un  affi/e:'  To  arraignc  the  affift  is  to  caoft 
"^  the  tenant  to  be  called  to  muke  the  plaint,  and  to  fet  the 
caufe  in  fuch  order  as  the  tenant  may  bee  enforced  to  anfwer  there- 
unto ;  and  is  derived  of  the  French  word  arraigner,  wtiich  iignifieth 
to  order  or  fet  in  right  place.  An  arraignment  is  fpmetimc  called 
an  a/l]tution»  of  the  verbe  afiituot  compounded  of  ad  and  ftaiuop 
that  is,  to  place  or  fet  in  orde^  one  by  anothen  In  the  fame  fenfe 
that  Littleton  here  ufeth  it,  it  is  ufed  when  an  appeale  is  arraigned,  r26'2«  &•] 
both  which  are  arraigned  in  French,  but  entred  in  Latin.  And  it  ^  y  * 
(laXcp.  130.)    i^  to  bee  obferved,  that  Littleton  faith  here  arraigne  un  ajjife^  and 

iilith  not  that  the  tenant  is  arraigned ;  and  fo  of  the  appeale  ;  for 
thefe  are  the  fuits  of  the  fubjed,  and  no  man  is  faid  to  be  ar- 
raigned, but  merely  at  the  fuit  of  the  king,  upon  an  enditemenc 
found  againft  him,  or  other  record  wherewith  he  is  charged.  And 
there  the  arraignment  of  the  prifoncr  is  to  take  order  that  he  ap- 
peare,  and  for  the  certainty  of  the  perfon  to  hold  up  his  hand,  and 
i^f^pL  cor.  ^^  plead  a  fufBcient  plea  to  the  enditement  or  other  record,  whcrc- 
105.  c.  3,  HI7.  upon  they  which  follow  for  the  king  may  orderly  proceed. 


%,  ft  3«  E.  6. 
c  24.  towards 
the  end. 


ca.  I. 


Vid.  Se£l.  cf4. 


. .«.  ac«.  5,4.  ,  ''Jficei  dlajjifer  Jufticcs  of  affifc  are  afligncd  and  conftitutcd 
«33,234.  Magw  by  the  king  of  the  judges  and  fages  of  the  law,  and  are  called  juf- 
naCharta,  30.  tices  of  aiiife,  for  that  the  writs  of  aflife  oi  nonjel  dijfeijin,  (which 
W. ».  ca.  3.  30.  in  former  time»  were  accounted  feftina  remedial  and  very  frequent 
^ Stat.de  jpj  common)  were  returnable  before  them  to  be  uken  in  their 
Aitic.  Sup? Cart  P^'^pcr  counties  twice  every  yearc  at  the  leall,  whereupon  they  had 

authority  to  give  judgment  and  award  feifin  and  execution :  and 
therefore  both  for  the  number  of  them  in  times  pail,  and  for  the 
greater  authority  they  had  then  as  jullices  of  nifi  prius  (which  was 
to  trie  iiTues  only,  except  in  quare  impedit%  and  affifes  de  darreine  pre-' 
/entment,  in  which  cafes  the  juflices  of  nifi  prius  might  give  judg- 
ment) they  were  denominated  jullices  of  affifes:  and  divers  a^s  of 
parliament  have  given  to  them  great  authority  both  in  criminall 
caufes  and  common  pleas.  Theie  jullices  of  aiiife  have  alfo  com* 
miflions  of  oier  and  terminer^  of  gaole  delivery  and  of  the  peace,  of 
aflbciation,  and  f  non  emnes  throughout  their  whole  circuits,  fo  as 
they  are  armed  with  ample,  provident,  but  yet  ordinary  jurifdidion  ; 
for  all  their  commiiltons  are  bounded  with  this  exprefle  limitation. 


ca.  lo. 

4.2.3.  ca.  tx. 
7.  R.  ft.ca.  4. 

»7.  E«  I.  de 
Unlbui  ca.  4* 
aS.  £.  1.  de 
■ppellatis. 
4.  E.  3.  ca.  2. 
ft.  H.  5.  ca.  S. 
3.  H.  5.  ca.  7« 
i^.H.  4.  ca.  7. 
North. 
ft.  E.  3.  ca.  3. 
2.  £.  3.  ca.  5* 

S4.H.6.  ca.  z.  ffi^ujrf  qyQ^  ad  juftiiiam  pertinet  fecundum  legem  et  con/uetudinem 

fti.  H.  6  ca.  xo. -^^     ,.     '    A    J*     r  •  J*  ^u        '   •     II-  A- 

3  H.  7  ca.  I      ^ngU^e*    And  in  former  tmie,  according  to  the  origmall  mHitution 


and 


f  chaunta-^^haunterwtf  in  L«  and  M. 
and  cbantertrnt  in  Roh. 
X  U  not  in  L.  and  }/l, 

(t)  /.  r.  Findj  or  give  th  ir  Tcrdi^» 


II  fris  not  in  L.  and  M.  nor  Roh. 
\  &L\  not  in  L.  and  M.  nor  Roh» 
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and  their  commifliony  both  the  juilices  joined  both  ir  common  pleas  33*  H.  8.  c.  9. 
ahd  pleas  of  ihc  crowne.  34-  &  35-  **•  ^' 

ca.  14. 
%,  &  3.  E.  6.  ca.  24.  I.  B.  6«  ca.  7.  a.  Mar.    Dier  99.  3.  8c  4*  Elis,    Uier  205. 

(F.  N.  B.  240.  c.  4*      Inf.  161.) 

"  Si  le  ditfuit  del  affijeferra  pri/e  en  ley,  l^e,  un  contimial  claime.*^ 
And  it  is  holden  at  this  day  that  it  (hall  amount  to  a  claime,  for 
that  there  was  no  default  in  him,  as  Littleton  faith,     {d)  Some  (^)  See  befort 
have  objed^ed,  that  if  the  bringing  of  an  affife  fliould  amount  to  in  tbischaptert 
continual  claim?,  and  every  continuall  claime  made  by  the  diflcifee  ^^'  4^9- 
veft  the  pofleilion  and  freehold  in  him,  therefore  if  bringing  the  affife,  /j.**Ed  ?  8* 
&c.  fhoiild  amount  to  a  continuall  claime,  that  then  the  writ  ihould  L*  EA/x.  14.) 
abate.    But  hereunto  it  hath  beene  anfwered  in  this  chapter,  that  a  (Ant.  253.  b*) 
continuall  claime  is  an  entry  by  conftrudion  cf  law  for  the  advan- 
tage of  the  dilTcrifee,  but  not  for  his  difadvantage. 

In  a  writ  of  entry y«r  diffeifin  again ll  one,  fuppoiing  that  he  had  24.  E.  3. 25. 
not  entred  but  by  5.  who  cbifTeifed  him,  the  tenant  faid  that  5,  died  9.  E.  2, age.  i^u 
A*ifed,  and  the  land  defcended  to  him,  and  prayed  his  age ;  the  '5- ^*  3< 


plaintife  counterpleaded  his  age,  for  that  he  arraigned  an  affife  ^^^^^^  ' 
againd,  Z,  who  died  hanging  the  affife,  and  he  was  oulled  of  his 
age,  for  that  the  bringing  of  the  affife  amounted  to  a  claime. 


if  tenant  in  dower  alien  in  fee  with  warranty,  and  the  hcirc  in  the  3-  E.  3.  tit. 
revei  (ion  bring  a  writ  of  entry  in  cafu  provi/oi  ^c»  and  hanging  garrantie  6«. 
the  plea  the  tenant  dietb,  the  heire  (hall  not  be  rebutted  or  barred 
by  this  warranty,  for  that  the  pracipe  did  amount  to  a  continuall 
claime.     And  herewith  agreeth  (•)  antiquity:  Et  fi  clameum  nan  (♦)  Fleta,  lib*  6» 
cppo/uerity  /ufficit  tamen  Ji  tile  mel  antecejfor  fuus  faciat  quod  tantun-  *^**  5** 
dem  valeatt  ut  Ji  placitum  mover  it  tenentem  njel  fecerit  rem  litigiofam  ;  ^      '^  ^^' 
quiajicut  plus  eft  foQo  appellate  qulm  *uerbo,  it  a  plus  eft  clameum  ap- 
jonereja&o  quam  ver^:  et  adbocfacit  de  termino  BanBa  Trinitatis, 
anno  regni  regis  H*  3.  15.  in  ccm.  Hunt,  de  quad  am  Guldeburga,  cut 
ohje^um  fuit,  quod  clameum  nen  appo/uit,  et  ip/a  refpondit^  qi^  fecit 
quod  tantundem  'valet,  quia  tempore  finis  faBi  implacitavit  tenentem  pet 
aliud  breve,  t^c. 

If  the  goods  of  a  villeine  (before  any  feifure  made  by  the  33*  ^*.3» 
lord)  be  diftreined,  the  lord  may  have  a  rcplevyn ;  and  notwith-  ^2 'e^'"*  fg '  w^ 
ftanding  before  the  bringing  of  the  writ  he  had  no  property,  yet  o/H.^fki.  * 
the  ycry  bringing  of  the  writ  doth  amount  10  a  claime  of  the 
goods,  and  vefteth  the  property  in  the  lord. 

•'  Enfant  que  nnl  default  fuit  en  Iwf,  l^cJ*    Hereby  it  1$  implyed, 
I  that  our  author  inclined  to  this  opinion,  that  it  (hould  amount  to 

I  a  claime,  for  that  no  default  was  in  him  ;  et  nemo  debet  rem  fuam 

fimfaQo  aut  defe&ufuo  amittere,  as  the  ryle  is* 

[263.  b.]  Sed.  443. 

T  TE  Ai,  quaere  Js  un  abbe  de  un  ALSO,  inquird  if  ati  abbot  of  a 

^  niGnaftirie   moruji^    et    durant    U  monafterie  die,  and  during  tb« 

Un^s  dt  vacation  un  home  torcioiife^  time  of  vaeation  a  man  wrbngfUUy 

ment  enter  en  certaine  parcel  de  terre  entreth  in  certaine  parcels  of  land  of 

(U  monajlery^  claymant  la  terre  a  luy  the   monafterie^  claiming    the  t  :id 

Vol*  II.                                  it  M                                    unto 
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et  a  fts  hftres^  et  ie  tiel  ejlate  moruft 
Jeifiey  et  la  terre  difcenoiji  a  fon  belrfj 
et  puis  apres  un  *  efi  elfSf^  et  fait  abbe 
ie  mefme  la  monafterte^  fi  f  meJmePabbe 
pott  enter  fur  li  heire  ou  nemy,  Et  il 
fimble  a  afcum^  que  Vdhhe  bien  poit  ^w- 
ter  en  ceo  cas^  pur  ceo  que  Ie  covent  en 
temps  de  vacance  tte  fuit  afcun  perfon 
able  de  fa'tre  continual  claime  ;  car 
rtsnt  pluis  que  ils  fcnt  perfonable  de 
Xfuer  (i£lion^  nier.t  pluis  ils  font  able 
de  faire  continual  clahve^  car  U  covent 
J  n^eflfori^ue  \  un  mort  corps  fans  tefte ; 
car  en  temps  de  vacation  un  grauni  fait 
a  eux^  ou  per  eux^  ejf  void ;  et  en  cpji 
cafe  Pahbc  ne  poit  over  briefe  d*cntre 
fur  diireifm  erivers  Ie  heire^  pur  ceo  que 
il  ne  fuit  unques  diffcifee,     Et  ft  tabbe 


unto  him  and  his  helres,  and  of  that 
eftate  dieth  feifed,  and  the  land  de* 
fcendeth  unto  his  heires,  and  after 
that  an  abbot  is  chofen,  and  made  ab 
bot  of  the  monafterie)  a  qtieftiojl  >s» 
if  the  abbot  may  enter  upon  the  h^ird 
or  not.  And  it  fecmeth  to  fome,  that 
the  abbot  may  wdl  enter  in  this  cafe, 
for  this,  that  the  covent  in  time  of 
vacation  was  no  perfon  able  to  make 
continuall  claime ;  for  no  more  than 
they  be  perfonable  to  fue  an  adlion, 
no  more  be  they  able  to  make  conti- 
nual) claime,  for  the  covent  is  but  a 
dead  bodie  without  head ;  for  in  time 
of  vacation  a  grant  made  unto  them 
is  void  ;  and  in  this  cafe  an  abbot 
may  not  have  a  writ  of  entrie  upom 


ne  puiffoit  enter  en  ceo  cafe^  donques  il    dij/eijin  againft  the  heire,  for  this,  that 


ferra  mis  a  fon  briefe  de  droits  +  Jffr. 
Uquel  ftrra  trope  dure  pur  Ie  meafon  : 
per  que  fwble  a  euXy  que  I' abbe  bien 
fsit  cnter^  i^c. 


Quaeras  de  dubiis,  legem  bene  dif- 
Cere  fi  vis : 

Quierere  dat  fapcre,  quae  funt  legi- 
tima  vcrc  f . 


hee  was  never  difleifed.  And  if  tho 
abbot  may  not  enter  in  this  cafe,  then 
hee  (hall  bee  put  into  his  writ  of 
right,  &c.  which  (halt  bee  hard  for 
the  houfe :  by  which  it  feemeth  to 
them>  that  the  abbot  may  well  enter^ 
&c, 

•  ^feeras  de  dubijsy  legem  bent  dif" 
cerefi  vis .' 

^tarere  dat  faperiy  q\tet  funt  Ugi^ 
tima  verh 


(Poft.  331.  a. 
342.  b.  345.  ».) 
(Dyer  71.  a.: 
|2.  Roll.  Abr. 

339-) 


Merleb.  cap.  iS. 

15.  Rep.  II.) 

(F.  N.  B.  34.  m. 
W.  I.  cap.  5.) 


TjERE,  firfl,  it  is  to  be  obfervcdt  that  albeit  the  freehoW 
•*•  *  and  inheritance  is  in  this  cafe  in  no  perloDy  but  in  abeyance 
or  in  confideraiion  of  law,  yet  an  cntrie  and  claime  by  one  that 
hath  no  right  fhail  gaine  the  inheritance  by  wrong.  For  here  X/V- 
ihton  faith,  and  ot  fuch  cllatc  died  feifed,  &c.  And  fo  k  is  in 
cafe  of  a  biihop,  parfcn,  vicar,  prebend,  or  any  other  fole  corpo- 
ration.    And  in  the  llaiutc  of  Merlebridge  it  is  called  an  intrufion. 

Secondly,  that  feeing  by  the  death  of  the  abbot  (which  is  the 
aft  of  God)  no  perfon  is  able  to  make  continuall  claime,  there-* 
fore  a  difcent  during  that  time  (hall  not  prejudice  the  fucceflbr^ 
for,  as  hath  becnc  laid,  Impoteniia  excufat  legem.  If  an  ufurpation 
bee  had  to  a  church  in  time  of  vacation,  this  (hail  not  prejudice 
the  fucceflbr,  to  put  him  out  of  poiTefiion,  but  that  at  the  next  avoid* 
ance  hee  ihall  prefent. 

"  l^itnt 


*  eAht  aikled  L.  and  M.  and  Roh. 
f  mefme  not  in  L.  and  M.  nor  Kfth, 
J  filer ^f air ey  L.  and  M.  and  Roh. 
S  nUfi^efi,  L.  and  M.  and  Koh. 


n  com$  added  L,  and  M.  and  Roh* 

4.  &c.  not  in  L.  and  M. 
^  <i:tri  v<^\  in  L.  and  M,  nor  Is  any  parf 
of  the.'e  two  vcj  les  io  the  Cauib,  MSS, 
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••  Nient  pluh  qm  Us  fint  able  de  fuer  aaion,  He"     Here  that  (8.  Rep.  88. 
which  hath  in  this  chapter  beenc  faid  is  confirmed*  viz.  That  the  ^^^^l^-  ^v 
cntrie  or  continuall  daimemoft  purfne  the  adion. 

«*  Car  le  cogent  n^cjt  fer/qut  m  mart  f  erf  en  ^  He"  This  is  raiio 
titta,  but  not  unica :  for  though  the  reft  of  the  corporation  be  no 
mort  perfons,  as  the  chapter  in  cafe  of  deane  and  chapter,  or  the 
commonaltie  in  cafe  of  mayor  and  commonaUie ;  yet  cannot  they 
when  there  is  no  deane  or  maior  make  claimc,  becaufe  they  have 
neither  abilitie  nor  capacitie  to  take  or  to  fue  any  aflion*  as  our 
author  here  faith. 

I*  4*  "•J     **  Car  en  ttmps  dt  vacatipn  ungrauntfait  a  tux  ouftr  eux,  tfintdd^  ^^  H  ^  ^-^ 
I  He."     And  the  reafon  is,  becaufe  the  body  politique  which  is  40.  Aflt  afi.' 

capable,  is  not  complete,  but  wanteth  the  head.     But  this  is  to  be  34.  E.  3. 
underftpod  oi  an  immediate  grant ;  for  if  during  the  vacation  of  Garrantic  69. 
the  abathie  of  Dale,  a  leafe  for  life,  or  a  gift  in  taile  be  made,  the  (Poft.  378.) 
remainder  to  the  abbot  of  pale  and  his  fuc^eiTors,  this  remainder  is  ^^„(  ^^^^  ^^ 
good,  if  there  be  an  abbot  made  during  the  particular  eftate. 

If  there  be  maior  and  commonaicie  of  D,  and  the  maior  dietb,  a  (10.  Rep.  i. 
graunt  made  to  the  maior  and  commonaltie  of  D.  is  void  for  t^e  -^"^  ^5«  ^S®-  *• 
taufe  aforcfaid;  but  in  that  cafe,  if  a  leafe  for  life  be  made,  the  re-  \^^^  L^^^ 
marnder  to  the  maior  end  comnxonaltie  of />•  the  remainder  is  good,  p^cVs  caie. 
if  there  bee  a  maior  eletted  during  the  particular  edate.  lib.  6.  Bifhop 

of  Wells's  cafe. 

*^  FoU  enters  Hc^    Here  by  this  (^r.)  is  implyed,  or  make  ^'"^'^f^^^''  . 
his  continuall  claime  in  fuch  fort  as  hath  becnc  before  exprefled.        ofCh-dJington  * 

Quscras  de  dubiis,  legem  bene  difcere  fi  vis : 
Quaererc  dat  fapere,  quae  funt  legitima  vere. 

Here  Littleton  expreifeth  an  excellent  meanes  to  attaine  to  the 
reafon  of  the  law,  by  enquiring  of,  and  conference  had  with,  learned 
men,  of  doubtfuU  cafes : 

IntMT  <un^a  leges ^  H  per  cunSahert  do3os»  Hmotk 

For  as  collatio  peterit  ariesSo  cMatio  ferjicit  artts :  and  this  muft  bee 
continual];  for  as  knowledge  increafcth,  fo  doubts  therewith  in- 
creaie  alfoj  Crefcente  fcieniidt  crefcunt  Jimul  et  dubitationes. 

And  here  Littleton  citeth  verie  aptly  two  verfes ;  far  it  is  truly 
fa)d,  that  Authors t ate s  philo/ofborum  msdicorum  n  poetaruvi  funt  in 
fonfis  alUganda  et  tenenda :  and  our  author  doth  cite  a  verfjp  f«r 
^emorie,  but  it  is  worthy  of  memorie. 


V^  Chap. 


F 


Lib.  J,      Cap.  8.         Of  Rcleafes. 


Scft.  444,  445, 


Chap.  8. 


Of  Releafcs.  (0 


Se(5t.  444* 


i? 


ELE  /tSES  font  en  divers  man- 
ners^ ce/iafcavslry  rekafcs  de  tout 
le  droit  que  home  ad  en  term  ou  tenc'-^ 
ir.entSy  %  it  releetfes  di  a£liom  perfonaU 
et  realsy  it  outers  ehofa.  Rdeafes  di 
tout  le  droit  que  homes  ont  en  terres  cu 
tenem^rits^  i^c*  font  ccmmunement  fait 
in  tie!  form  ou  de  ticl  effc^  : 


VtdeMir.  cip.2. 

liect.  17. 

Vide  Brit.  loi* 


Vide  Seft.  491. 

\a\  rieta,  ubi 
lupra. 


T5ELEASESarein  drvere  man- 
ners,  vi%^  releafcs  of  all  the  righc 
which  a  man  hath  in  lands  or  tene* 
ments,  and  rcleafes  of  ad^ions  psrfo* 
nails  and  realls>  and  other  things* 
•Releafcs  of  all  the  right  which  men 
have  in  lands  and  tenements,  &c.  are 
comnrionly  made  in  this  formei  or  of 
this  efFe£t : 


LJ  E  R  £  oar  anthor  bfginneih  with  a  divifion  of  releafcs. 

Braa.  li   5.        TraQ.  de  Except.  U.  Kb.  4.  ful.  518.  b«      Fleta,  lib.  3.  cap.  14. 

Thefe  words  muft  be  referred  thus :  releases  arc  of  two  forts, 
^i%,  a  relcafe  of  all  the  right  which  a  man  hath  either  in  lands  and 
tenements,  or  in  goods  and  chattels :  or  there  is  a  releafe  of  a6lion# 
real),  of  or  in  lands  or  tenements :  or  perfonall,  of  or  in  goods  or 
chattels :  or  mixt,  partly  in  the  realty,  and  partly  in  the  perjonaltie. 

*•  Reliofiy*  Relaxation  Of  the  etymologic  of  this  word  you  have 
heard  before.     Fleta  [iz]  callcih  it  cbarta  de  quieid  clamantid. 


[264.  b 


Sedl:.  445. 


^M'Overint  unlverfiper  praefentcs, 
me  A.  de  B.  remi fifle,  relax- 
iflc,  et  omnino  de  irje  et  hairedibus 
nieis  quietum  clamdlTc :  vel  fi:^  pro 
me  ct  haeredibus  meis  quietum  cla- 
mafle  C.  de  D.  totum  Jus,  titulum,  et 
clameum  quae  habui,  habeo,  vel  quo- 
vifmodo  in  futur.  habere  potero,  de  et 
in  uno  meiTuagio  cum  pertinentiis  in 
F.  &c.  Et  ejl  afcavoirey  que  ceux 
verbs  remiftlle,  et  quietum  clamaile, 
font  de  un  tiel  effe^  ficome  tiels  verbsy 
relaxaiTc* 


JTNovi)  all  men  by  thefe  prefentSy  ihat 
I  A.  ofB.  have  nmfedy  releafedy 
and  altogether  from  me  and  my  heins 
quiet  claimed:  or  thus,  for  mee  and 
my  heircs  quiet  claimed  to  C.  ofD,  all 
the  rights  title^  and  claim  which  1 
have^  or  by  arty  meanes  may  bave^  of 
and  in  one  mrjuage  with  the  appurtC'^ 
n:mces  in  F,  ^c.  And  it  is  to  bee 
underftood,  that  thefe  words,  r/«/- 
fij/e,  tt  quietum  clamaffi'^  arc  of  the 
fame  efiedl  as  thefe  words,  relaxajfe^ 


**  "XTOverint  univerfi  per  prasfcntes,  5:c."    Here  LUtUton  (hewcth 
•^^    prefidents  of  releafcs  of  right:  and  prefidents  doe   both 
teach  and  illudrate,  and  therefore  our  iludicnt  is  to  be  well  doted 
with  prefidents  of  all  kindes. 

Brack,  nb.  4.  «  Rcmififlc,  relaxaffe,  ct  quietum  claroaflc."      Here  Littleton 

FJe'u°ubi  fup.  ^^weth,  that  there  be  three  proper  words  of  releafe,  and  bee  much 

9  H.'g  35.  '  of  one  effei^  :  bcfidcs,  there  u  renunciare,  acquietare,  and  there  bee 

24.  K  3.  2^  many 

13.  H.  4.  cntr.  congeab.  57.         (z.Roll.  Abr.  400.  403.     9.  Rep.  52) 

(0  [See  Note  soS.]  %  ^c.  added  in  L.  and  M. 


[265.  a,] 


Lib-  3*  Of  Rcleafcs.  Sed.  445. 

many  other  words  of  rcleafe ;  as  if  the  Icflbr  grants  to  the  leflec  fcr 
life,  that  he  fhall  be  difcharged  of  the  rent,  thb  is  a  good  releafe. 
f^/VirSea.  532. 

And  it  is  to  bee  nnderftood,  that  there  bee  releafes  in  deed,  or  ex- 
preffe  releafes,  whereof  Ltu/etan  hecre  hath  (hewed  an  example. 
Thefc  exprefle  releafes  muft  of  necefiitie  be  by  deed.    There  be  27.  H.  8  t^ 
aJfo  releafes  in  iaw,  and  they  arc  fomctimc  by  deed,  and  fomdtime  °'*!J,"^!' 
without  deed.     As  if  the  lord  diffcifc  the  ^enant,  and  maketh  a  o^an  atiai^* 
feoffment  in  fee  by  deed  or  without  deed,  this  is  a  releafe  of  the  3.  E.  3.  3S, 
feigniorie.     And   fo  it  is  if  the  difTeifee  difleife  the  heire  of  the  ai.  £.  4. 8t. 
difleifor,  and  make  a  fcoifment  in  fee  by  deed  or  without  deed,  this  ^^'  ^,^^^*  ^^1*- 
is  a  releafe  in  law  of  the  right.     And  the  fame  law  it  is  of  a  riirht  I^^'l'  ^*^\ 
la  action.  pj^^  ,g^^  ^g^^ 

Hbb.  fo.      I.  Sid.  79.         I.  Roll.  Abr.  934.       Plo.  3^      5.  Rep.  20.) 

If  the  obligor  make  the  obligee  his  executor,  this  is  a  releaie  in  8.  E.  4.  3. 
Jaw  of  the  aoion,  but  the  dutie  remaines,  for  the  which  the  executor  **-  £•  4-  ^ 
may  reuine  fo  much  goods  of  the  tellator.  ( 1 ) 

If  the  feme  obligee  take  the  obligor  to  hufband,  this  is  a  releafe  in  1 1.  H.  7. 4, 
law.    The  like  law  is,  if  there  be^two  femes  obligees,  and  the  one  ^*  H-  7*  H* 
cake  the  debtor  to  hulband.  (2)  8.  £•  4.  3, 

»  If  an  infant  of  the  age  of  feventeene  yeares  releafe  a  debt,  this  Is 
void  ;  but  if  an  infant  make  the  debtor  his  executor,  this  is  a  good 
releaie  in  law  of  the  adion.  (3) 

But  if  a  feme  execuirix  take  the  debtor  to  hufband,  this  is  no 
releafe  in  law,  for  that  (hould  be  a  wrong  to  the  dead,  and  in  law 
worke  a  denjafianjit^  which  an  ad  in  law  (hall  never  worke.  And  fo 
it  was  adjudged  in  the  king's  bench,  htich.  |o.  &  31.  £//«.  in  which 
cafe  I  was  of  counfell. 

Bat  it  is  to  be  obferved,  that  there  is  a  diverfitie  betweene  a  re-  30.  £.  3. 14. 
leafe  in  deed,  and  a  releafe  in  law ;  for  if  the  heire  of  the  difTeifor  p<  £•  3-  tir. 
make  a  leafe  for  life,  and  the  difTeifee  releafe  his  right  to  the  leflee  ■^1'^  ^*^*  i^^* 
for  his  life,  his  right  1?  gone  for  ever.     But  if  the  diflcifee  dcth  ^^l^% 
difleife  the  heire  ot  the  difTeifor  and  make  a  leafe  for  life,  by  this  3*  i^^ep. ,  .^', 
releafe  in  law  the  right  is  releafcd  but  during  the  life  of  the  leiTee ;  pio.  184.  a. '  ^ 
for  a  releafe  in  law  fhall  be  expounded  more  favourable,  according  Finch.  294.) 
to  the  intent  and  meaning  of  the  parues,  tl^an  a  releafe  in  deed, 
which  is  the  a£t  of  the  partie,  and  (hall  be  taken  mofl  ftrongly 
again II  himfelfe,  and  fo  in  the  cale  aforefaid,  where  the  debtor  is 
made  executor. 

**  Totumjus,  iitulum,  et  clameum**     But  note,  thatyW,  or  right,  {10.  Rep.  47C 
in  generall  fignificatlon  includeth  not  onely  a  right  for  the  which  a 
writ  of  right  doth  lie,  but  alfo  any  title  or  claime,  either  by  force  of 
a  condition,  mortmaine,  or  the  like,  for  the  which  no  adtion  is  given 
by  law,  but  only  an  entry. 

(1)  [See  Note  109.]  (3)  [Sec  Note  iii.J 

(1)  [See  Note  2x0.] 


M  3  ^«'^- 


Lib.  3.  Cap.  8. 


Of  Rclcafcs. 


Scd.  446. 


Seft.  446. 


TTE  My  ciuxfarolx  qui  font  com^ 

munement  mis  in  tielx  faits  de  r^- 

liofeSy  *  fcilicet  (quae  quovifrnodo  in 

futurum   habere  potcro)  font  ficomi 

vo'idis  in  li  ley \  car  nul  droit  pajja  fir 

un  reltafi^  forfque  le  droit  que  U  relef 

for  ad  al  temps  de  U  releasfait*   Car  fi 

foit  pier  et  fits^  it  U  pier  foit  dijeifee^ 

it  le  fits  (vivant  fon  pi^r)  relejfa  per 

fonfait  a  le  dijfeifor  tout  le  droit  que  il 

ad  ou  aver  puijfolt  en  mefrms  Us  tene- 

tnents  fans  claufe  de  garrantie^  ^c,  et 

puis  li  pier  morujl^  Qc.  lifts  poit  loy^ 

alment  iTttir  fur  la  poffeffion  le  dif 

fiifory  pur  ceo  que  il  n'avoit  f  droit  en 

la  terre  J  en  la  vie  fon  pier^  mes  U 

droit  difcendjjl  a  luy  pir  difcent  apres 

li  nlau  fait  pir  k  mortfon  pere^  ^c. 


A  L  S  O,  theTe  words  which  aw 
■^  commonly  put  in  fuch  releafe% 
fcilicet  (qua  quovifrnodo  in  futurum  ha* 
here  potero)  are  as  voide  in  law ;  for 
no  right  paileth  by  a  releafe,  but  the 
right  which  the  releafor  hath  at  the 
time  of  the  releafe  made,  ( i )  For  if 
there  be  father  and  fonne,  and  the  fa- 
ther bee  difleifed,  and  the  fonne  (Iiv« 
ing  his  father)  releafeth  by  his  deed 
to  the  difieifor  all  the  right  which  he 
hath  or  may  have  in  the  feme  tene- 
ments without  claufe  of  warrantie, 
&c.  and  after  the  father  dieth,  &c. 
the  fonne  may  lawfully  enter  upon  the 
poffeffion  of  the  difTeifor,  for  that  hee 
had  no  right  in  the  land  in  his  father's 
life^  but  the  right  defcended  to  him 
after  the  releafe  made  by  the  death  of 
his  father,  &c. 


N 


OTE*  a  man  may  have  a  prefent  right,  though  u  cannot 
take  cffcft  in  poffeffion,  but  tn/uturo,  (a) 
As  hee  that  hath  a  right  to  a  reverlion  or  remainder,  and  fach  4 
right  he  that  hath  it,  may  prefently  releafe.  But  here  in  the  cafe 
which  Littleton  puts,  where  the  fonne  releafe  in  the  life  of  his  father^ 
this  releafe  is  void,  [a"]  becaufe  he  hach  no  right  ac  all  at  the  time 
f  tfl  Britton,  foL  of  t]^e  releafe  made,  but  all  the  right  was  at  that  time  in  the  father ; 
'^' j      g  but  afier  the  deceafe  of  the  father,  the  fonne  fhall  enter  into  the 

4z.  E.^3.  2*1-      l^f^^  againft  his  owne  releafe. 
10.  H.  6.  4«       35.  A{r  7.        27.  £.  3.  Execution  130.    {  i.  Rep.  112.  b. 


(2.  Roll.  Abr. 
400*  ^.  R«p* 
£dw.  AUbam^f 
ciCe.) 


16.  £.  3. 
Barre  24^. 
Hoe's  cafe,  5. 
part,  f .  70,  7 1. 

tSeft.  706.) 


se.  H.  6. 29. 


The  baron  make  a  leafe  for  life  and  dleth,  the  releafe  made  by 
the  wife  of  her  dower  to  him  in  reverfion  is  good,  albeit  ihee  haii\ 
no  caufe  of  adlion  againll  him  inprajemi* 

'*  Sans  claufe  de  garrantie.**  For  if  there  bee  a  warrantie  an- 
nexed to  the  rcieak,  then  the  fonne  (hall  be  barred.  For  albeit 
the  releafe  cannot  barre  the  right  for  the  caufe  aforefaid,  yet  the 
warranty  may  rebatt,and  barre  him  and  his  heires  of  a  future  ngiit 
which  was  not  in  him  at  that  time :  and  the  reafon  (whicn  in  all 
cafes  is  to  be  fought  out)  wherefore  a  wairancie  being  a  covenant 
reall  fhould  barre  a  future  right,  is  for  avoiding  ot  circuitie  of 
action  (which  is  not  favoured  in  law)  i  as  he  that  made  the  war- 
rantie fhould  recover  the  lai^d  agaiull  the  t^i-ccnaut,  and  he  by 

force 


•  /il. — &c,  in  L.  anil  M,  and  Roh, 
f  iiui  aaaed  in  L.  and  M.  and  Hub. 

(i)  fS.L  Note  212.] 


i  quant  il  relejfcjfes^  added  in  L.  and  M. 
nd  Koh. 


;ind 


(2)  [See  Note  213.1 


Lib,  3.  Of  Releafes.  Seft.  446. 

force  of  the  Krarrantie  to  have  as  much  in  value  againft  the  fame 
perfon :  yet  is  there  a  diverfity  betweene  a  warrantie  and  a  feofF- 

[26 ?•  bj  *Dcnt;  [I]  for  if  there  be  grandfather,  father,  and  fonne,  and  th*e  [*]  ^9.  H.  6.43. 

father  di/feifeth  the  grandfather,  and  make  a  feoffment  in  fee,  the  21.  E.  4.  81. 

grandfather  dicth,  the  father  againil  his  ownc  feoffment  (hall  not  '5-  *^- 4-  tit. 

enter;  but  if  he  die,  his  fonne  Ihall  enter.     And  fo  note  a  diverfity  ^"h.  y.^'if'b!'' 

betweene  a  releafe,  a  feoffment,  and  a  warrantie:  a  releafe  in  that  a!E.*3.  38. 

cafe  is  void :    a  feoffment  is  good  againft  the  feoffor,  but  not  (Poft.  339.  a.) 

againft  his  heire;  a  warrantie  is  good  both  againft  himfelfe  and  his  '®*  ^*  *•  *^o"- 

hcires.  (1)  gT"''"a''r'6 

And  here  arc  three  diveriities  worthy  of  obfervation,  'uiz,  Firft,  ji.  h*  4.^5!  ** 

betweene  a  power  or  an  authority*  and  a  right.     Secondly,  be-  43.  E  *  3.*  17.' 

tweene  powers  and  aothorities  themfelves.     Thirdly,  betweene  a  42*  E-  3  ^^ 

right  «nd  a  poftibilitie.  P*-'^  Finchdcn. 

17-  E.  3«  67* 
Lib.  I.  fol.  112,  113.  in  Aibanie's  cafe.  (9.  Rep.  75.)         (x.  Roll.  Rep.  197.) 

As  to  the  firft,  if  a  man  by  his  laft  will  devifeth  that  his  executors 
ihall  fell  his  land,  and  dieth,  if  the  executors  releafe  all  their  right 
and  title  in  the  land  to  the  heire,  this  is  void,  for  that  they .  have 
neither  right  nor  title  to  the  land,  but  only  a  bare  authority,  which  if  H.  7.  jt» 
is  not  within  LittUtom*%  cafe  of  a  releafe  of  a  right.  And  fo  it  is  if 
ci/ly  que  ufe  had  devifed  that  his  feoffees  ftiould  have  fold  the  land. 
Albeit  they  had  made  a  feoffment  over,  yet  might  they  fell  the  ufe, 
for  their  authority  in  that  cafe  is  not  given  away  by  the  livery. 

As  to  the  (econd,  there  is  a  diverfity  betweene  fuch  powers  or  /,,  j^^.  ,|y.  , 
authorities  as  are  only,  to  the  ufe  of  a  ftrangcr,  and  nothing  for  the  173.  Ant-zifi! 
benefit  of  him  that  made  the  releafe  (as  in  the  cafe  before)  and  a  2i)i.b.  137.  a.) 
power  or  authorty  which  refpedleth  the  benefit  of  the  releafor;  as 
in  cbefe  ufuall  powers  of  revocation,  when  the  feofibr,  &c.  hath  a 
power  to  alter,  change,  determine,  or  revoke  the  ufes  (being  in- 
tended for  his  benefit)  he  may  releafe ;  and  where  theeftates  before 
were  defeafible,  he  may  by  his  releafe  make  them  abfolute,  and 
feclude  himfelfe  from  any  alteration  or  revocation,  as  it  hath  beene 
refolved ;  which  diverfity  you  may  read  in  \m\  AUanieh  cafe.  (2)      f«]  Lib  i.  AI- 

As  to  the  third,  before  judgement  the  plaintife  in  an  adion  of  panic's  cafe,  ubi 
debt  releafeth  to  the  baile  in  the  king's  bench  all  demands ;   and  j^^*^*'  j^   . 
after  judgement  is  given,  this  ftiall  not  barre  the  plaintife  to  have  cafe  70,  71. 
execution  againft  the  baile,  becaufe  at  the  time  of  the  releafe  he  had   xo.  H.  6. 4. 
bat  a  nieere  poflibility,  and  neither^'://  in  re,  nor  jus  ad  rem,  but  the 
duty  is  to  commence  after  upon  a  contingent,  and  therefore  could 
not  be  releafc'd  prefently.     So  if  the  conui'te  of  a  ftatute,  &c.  releafe  25.  AflT.  p.  7, 
to  the  conufor  all  his  right  in  the  land,  yet  afterwards  he  may  fue   *7;B-  3*  ^«? 
execution;  for  he  hath  no  right  in  the  land  till  execution,  but  only   p"r^ij*  'g^'cr 
apoflibilitie;  and  fo  have  1  knowne  it  adjudged.  (3)  j^ot,  \lil\nttt 

Borough  et  Gray.         (z*  Roll.  Abr.  404. 408.         Hob.  46.         2.  Cro*  401  449. } 

(i)  [See  Note  ai4»]  powers  will  be  confidcrcd  in  a  note  to  th^ 

(ft}   See  note  %.   to   page  113.      The     chapter  of  Diicontinuance* 
Joanne  of  the  fui'penfion  and  extin^ion  pf        (3)  [See  Note  IX5O 


M  4  Se£t< 
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Seft,  447* 


'Sc<a,  447. 


JTE  M^  en  rekafis  de  tout  U  droit 
que  home  ad  en  certein  terres,  lie.  il 
(ovient  a  celuy  a  que  le  releas  eft  fait  en 
*  afcun  easj  que  il  ad  lefranktenement  en 
les  terres  f  enfait^  eu  en  ley<^  al  temps 
de  releas  faii^  lie.  %  Car  en  chefiun 
ens  lou  celuy  a  que  le  releas  eft  fait^  ad 
franktenement  en  fait^  ou  jFranktene" 
ment  $n  ley^  al  temfs  del  releas^  ||  lie. 
§  danque  le  releas  eft  bone^ 


ALSO,  in  releafes  of  all  the  ri^ht 
which  a  man  hath  in  certaine 
lands,  &c.  it  behooveth  him  to  whom 
the  releafe  is  made  in  any  cafe,  ths^t 
hee  hath  the  freehold  in  the  lands  in 
deed,  or  in  law,  at  the  time  of  the 
releafe  made,  &c.  For  in  every  cafe 
where  he  to  whom  the  releafe  is 
made,  hath  the  freehold  in  deed,  or  in 
law,  at  the  time  of  the  releafe,  &c. 
there  the  releafe  is  good.  (4) 


49'  ^-  3-a8-       ♦«    T\E  toMt  le  droit.'*    This  muft  be  intended  of  a  hare  right, 

'^^  and  not  of  a  releafe  of  right,  whereby  any  cftatc  paffeth, 


18.  a. 

10  Rep.  4S.  b* 

Foil.  176.  a.) 


fr]7.E.  4.  13 
20.  H.  6.  29. 
5.  H.  7.  41. 
]8.  E.  3.  12. 
8.  H.  4.  5. 
5.  E.  3.  36. 
5.  E.  3.  46. 


9s  to  a  leiTee  for  yeares.  So;,  as  (hall  be  faid  hereafcer.     Alfo  ic  mult 
(Ooa.tndStud.  be  intended  of  a  releafe  of  a  right  of  freehold  at  the  lead,  and  not 

to  a  right  for  any  terme  for  yeares  or  chattle  reall ;  as  if  Icffee  for 
yeares  bee  ouflcd,  and  hee  in  the  reverfion  dilTcifed,  and  the 
diiTeifor  maketh  a  leafe  for  yeares,  the  firft  lefiee  may  releafe  unto 
him.  All  which  is  implyed  in  the  firfl  lie.  Alfo  in  fome  cafe  a 
releafe  of  a  right  made  to  one  that  hath  neither  freehold  in  deed, 
nor  freehold  in  law,  is  good  and  available  in  law,  [r]  as  the  de- 
mandant may  releafe  to  the  vouchee,  and  yet  the  vouchee  hath 
nothing  in  the  land  :  but  the  reafon  of  that  is,  for  that  when  the 
vouchee  entereth  into  the  warrantie,  he  becommeth  tenant  to  the 
demandant,  and  may  render  the  land  to  him,  in  refpedt  of  the 
privitie ;  but  an  edranger  cannot  releafe  to  the  vouchee,  becaufe, 
i/idc  sicd.  490,    gft  rei  veritate,  he  is  not  tenant  of  the  land. 

[</]  And  fo  it  is  if  the  tenant  alien  hanging  the  f recipe,  the  re-   [266. 
leafe  of  the  demandant  to  the  tenant  to  ihc  pracf^e  is  good,  and  yet  ^ 
he  hath  nothing  in  the  land. 

In  time  of  vacation  an  annuity,  that  the  perfon  ought  to  pay* 
may  be  releafed  to  the  patron  in  refpcdt  of  the  privity ;  but  a 
releafe  to  the  ordinary  only  feeqieth  not  good,  becaufe  the  annuitie 
is  ten)ppral]. 

Jf  a  diiTeifor  make  a  leafe  for  life,  the  diffeifee  may  releafe  to 
him;  for  to  fuch  a  releafe  of  a  bare  right  thete  needs  no  pri* 
yity,  as  fhall  be  faid  hereafter.  But  if  the  diflcifor  make  a  leafe 
for  yeares,  the  difTcifce  cannot  releafe  to  him,  becaufe  he  hath  no 
ellate  of  freehold.  And  yet  in  fome  cafe  a  right  of  freehold  fhall 
drowne  in  a  chattell;  as  if  a  feme  hath  a  right  of  dower  (he  may 
releafe  ^o  the  gardein  in  chivalry,  and  her  right  of  frpehold  fhall 
drowne  in  the  chattle,  becaufe  the  writ  of  dower  doth  lie  againft 
^m,  and  the  heire  fhall  take  advantage  of  it.    And  it  is  to  be  ob- 

fervcd. 


491- 

(Po(l.  234.b. 
I.  Rep.  S7.  b* 
3.  Rep.  29.  b.) 
yl]  IO.E.4. 14. 
12.  A(r.  p.  41. 
S.  £.  3.  21. 
46.  E.  3.  6.  b. 
8.  H.6.  23. 
21.  H.  7.  4i« 
(Poft.  284.  •. 
8.  Rep.  148. 
5.  Rep.  24.  b. 
%•  Cto.  i5i<) 


a< 


#  oTeua^tiel,  in  L.  and  M.  and  Roh. 
t  e^C"  added  in  L.  and  M.  and  Rohl 
t  &e.  not  io  L.  and  M.  nor  Roh. 


I  fait  added  in  L.  and  M.  and  Roh. 
^  donqui  not  in  L,  and  M.  nor  Roh. 


(4)  Ant,  f  ft  i^te  to  thi»  Chapter. 


Lib*  3.  Of  Relcafes.  Seft,  447, 

ierved«  that  by  the  antient  maxime  of  the  common  law,  a  n^ht  of  (Dyer  30.  b. 
entrie,  or  a  thofe  in  adiion,  cannot  be  granted  or  transferred  to  ft  *•  ^'®*  '®5-) 
ftranger,  and  thereby  is  avoyded  great  oppreiSon,  tnjuric,  and  in- 
juftice.     Nul  charter t  nul  <veHdet  ne  nul  done  'vault  ferpetucUmentJi  le    «  'JI°  *    ^* 
4ion»r  n^ejifeifie  al  temps  de  contraSs  de  2.  droit s^  s.  del  droit  de  foj/i/-   (»,  Roll.  Abr. 
Jiem^  et  del  droit  del  proper  tie.     And  therefore  well   faith  Littleton,  45»4*»47»4^ 
that  he  to  whom  a  rcleafc  of  a  right  is  made  mull  have  a  free-  Ant.  114.  f. 
hold.  p^  ^j^  % 

For  the  better  underflandlng  of  transferring  of  naked  rights  to 
lands  or  tenements,  either  by  releafe,  feoffment,  or  otherwife,  it  is 
CO  be  knowne,  that  there  \&jus  proprietatisy  a  right  of  owner  (hip,  y«j  Minwabifoprm. 
feffeffivnis,  a  right  of  feifin  or  poffcffion,  and^W  proprietatis  i3  pjilfef'  f^"^^"'  "**'  ** 
Jiomis^  a  right  both  of  property  and  pofTcffion :  and  this  is  antiently  Britwn,  fol.  ^ 
calledyati  duplicatumy  or  droit  droit.     For  example,  if  a  man  be  dif*   iii,  Braxton, 
feifed  of  an  acre  of  land,  the  dlfleifee  \\7i\hjus  proprietatis,  the  dif-  lib.  5.  foL  37a* 
feifor  hathyW  pojjejponis  ;  and  if  the  dilTeifee  releafe  to  the  diffeifor, 
hee  haih  jus  proprietatis  et  pcffefflonis.  ( i }   And  regularly  it  holdeth 
true,  that  when  a  naked  right  to  land  is  releafed  to  one  that  hath 
Jus  peffeffionis  f  and  another  by  a  meane  title  recover  the  land  from 
hixn>  the  right  of  pofrefTion  (hall  draw  the  naked  right  with  it,  and  (1.  Rep.  5S. 
Ihall  not  leave  a  right  in  him  to  whom  the  releafe  is  made.     For  Sea.  473. 
example,  if  the  heire  of  the  diflcifor  being  in  by  difcent  A,  doth  ^^  *^3'  ^ 
difleife  him,  the  di/Teifee  releafe  to  J.  now  hath  A  the  meere  right  ^    '  **' 
to  the  land,     fiat  if  the  heire  of  the  difleifor  enter  into  the  land, 
and  regaine  the  pofleflion,  that  (hall  draw  with  it  the  meere  right 
to  the  land,  and  (hall  not  regaine  the  po(reffion  only,  and  leave  the 
pieere  right  in  A.  but  by  the  recontinuance  of  the  pofTeflion,  the 
meere  right  is  therewith  veiled  in  the  heire  of  the  diifeifor. 

But  if  the  donee  in  taile  difcontinue  in  fee,  now  is  the  reverfion 
of  the  donor  turned  to  a  naked  right.     If  the  donor  releafe  to  the 
.difcontinuee  and  die,  and  the  iiTue  in  taile  doth  recover  the  land 
^gainU  the  difcontinuee,  he  (hall  leave  the  reverfion  in  the  difcon- 
Itinuee;  for  the  ifTue  in  taile  can  recover  but  the  eftate  raile  onely, 
and  by  confequence  mull  leave  the  reveriion  in  the  difcontinuee,  for 
the  donor  cannot  have  it  againll  his  releafe:  but  if  the  di(reifee 
enter  upon  the  heire  of  the  diffcifor,  and  infeoffe  A*  in  fee,  and  the 
heire  of  the  difTeifor  recover  the  whole  eftate,  that  (hall  draw  with 
it  the  meere  right,  and  leave  nothing  in  the  feolFee.     Nota  the  di- 
verfity.     Another  diverfity  is  obfervable  when  the  naked  right  is 
precedent  before  the  acquifition  of  the  defeaiible  ellate,  for  there  (Poft,  319,  a.) 
che  recontinuance  of  the  def&ifible  eftate  (hall  not  draw  with  it  the 
preceding  right.  [^]   As  if  the  difl'cifee  diffeife  the  heire  of  the  dif-  [^j  5.  aa:  ;. 
ieifor,  albeit  the  heire  recover  the  land  againft  the  diireifee,yet  (hall   10.  A(L  16. 
be  leave  the  preceding  right  in  the  di(Icifee,     So  if  a  woman  that   5°-  ^*  3*  7* 
hath  right  of  dower  diffeife  the  heire,  and  he  recover  the  land  ^J^'  3" 
againft  her,  yet  (hall  he  leave  the  right  of  dower  in  her.  jo-^AflT.  5. 

II.  E.  3.     Entrie  56.     12.  AlT.  41.         17.  E.  3.  84.488.         (6.  Rep  70.  a.) 

Another  diverfity  is  to  be  noted,  when  the  meere  right  is  fub- 
frquent,  and  transferred  by  ad  in  law ;  there,  albeit  the  poffeflioh 
be  recontinued,  yet  that  (hall  not  draw  the  naked  right  with  it,  but 
ihall  leave  itin  him :  as  if  the  heire  of  the  difleifor  be  difleifed,  and 
^e  diifeifor  infeoSc  Uie  heire  apparent  of  the  dilfeifep  b^ing  of  full 

age, 

([i)  [SMNotesifi.] 


Lib.  ^.  Cap.  Sm 


Of  Relcafcs. 


Scd.  44?. 


■3.  H.S.tit.  age,  and  then  the  diiTeifes  dieth*  and  the  naked  right  defcend 
Rcftoretlaaion.  ^q  ^jjj,^  ^^d  the  hcirc  of  the  diffeifor  recover  the  land  againft 
Via^Sedt  li'x'  ^^^>  y^^  ^^'^  ^^  leave  the  naked  right  in  the  heirc  of  the  dtfreifee. 
475-  47^-  4&7»     ^  ^^  ^^  difcontinuee  of  tenant  in  taile  infeoffe  the  iflue  in  tailc 

of  full  age>   and  tenant  in  taile  die,  and  then  the  difcontinaee 

recover  the  land  againll  him,  yet  he   leaveth  the  naked   right 

fr])^!.  t.i^  in  the  iflue.  [t]    Buc  if  the  heire  of  the  diflcilbr  be  difleifed, 

9.  H.  7.  24.         and  the  difTciice  rcleafc  to   the  dificifor  6p0D  condition,  if  the 

coidiiion  bj  broken,  it  Cwil  reveftthe  naked  right.  And  fo  if  the 
difTdfee  hath  entred  upon  the  heire  of  the  diileifor,  and  made  a 
fcoftment  in  fee>  up««n  condition,  if  he  entred  for  the  condition 
broken,  and  the  heir  of  the  diflcifor  entred  upon  him,  the  naked 
right  fhould  be  left  in  the  diiTeiite.  But  if  the  heire  of  the  difTeifbr 
had  entred  before  the  conditiv/n  broken,  then  the  right  of  the  dif- 
ieifce  had  beene  gone  for  ever.  But  no«v  let  us  heare  what  LiuUum 
iaitb. 


(Port.  %ja 
4.  Rep.  9!  b.) 


Sea.  448. 


JpRanitenemint  en  ley  eji^  ficome  un 
-^  home  d'ljfafiji  un  auU  r,  //  ♦  morvjl 
Jeificy  per  que  les  tenements  difccfidont  a 
fonfitSy  coment  que  fon  fits  ne  intra  pas 
in  les  tenementSy  unc6re  il  ad  un  franks 
itnenunt  en  leyy  quel  per  force  de  difcent 
tft  )e£l  fur  luy^  et  pur  ceo  un  reUas 
fait  a  luy^  ijfmt  ejieant  fe'ifi:  de  frank- 
ienement  en  ley^  ejl  affeU  b:n  ;  et  s'il 
prent  feme  iJfmt  ejleant  fclfie  en  ley^ 
foment  que  il  ne  unque  enter  pas  en 
faity  et  morujiyfon  Jenu  ferra  endow,  f 


pRechold  in  law  is,  as  if  a  man  dlf- 
fcifeth  another,  and  dicth  feifcd, 
whereby  the  tenements  defcend  to  iiis 
fonne,  albeit  that  his  fonne  duth  not 
enter  into  the  tenements,  yet  hce  hath 
a  freehold  in  law,  which  by  force  of 
the  difcent  is  caft  upon  him,  and 
therefore  a  rcleafe  made  to  him,  fo 
being  fcifcd  of  a  freehold  in  law,  is 
good  enough  ;  and  if  he  taketh  wife 
being  fo  fcifcd  in  law,  although  he 
never  enter  in  deed,  and  dicth,  his 
wife  fbal  be  endowed* 


|[.Dod.  and  Stud. 


\. 


HERE  Littleton  defcribcth  what  a  freehold  in  law  is,  for  ha 
had  fpoke  before  in  many  places  of  freeholds  in  deed.     This 
<i]  Bra£>.  11.4.   linUion  callcih    [*a]   civtlem  ct  naturalm  pojftjfionem  feu  feifinam^ 
'.  2c6. 236.        The  naturail  felfui  is  the  freehold  in  deed,  and  the  civill  the  frce- 
^ritton,  tol  83.   hold  in  law.  (I) 

f*P*  t5*      Vid.  Se£i«  680, 

f  I.  £.  3.  la.  If  a  roan  levie  a  fine  to  a  mTLXifur  conufance  de  droit  come  ceo  jue  it 

)o.  H.  ^.  14.       ^^  iigfoft  dene,  or  a  ^nc/ur  conufance  de  droit  tantiim  \  iheie  be  ieoff- 
)J\  \^*^' '       ments  of  record,  and  the  conuilc  hath  a  fr«eUold  in  law  in  him 
(5.  Rep.  i23.b.)  before  hce  catreth. 
(Mo.  141.) 

Upon  an  exchange,  th&  parties  have  neither  freehold  in  deed,  noi^ 
in  law,  before  they  enter ;  fa  upon  a  partition  the  freehold  is  not 
removed  untill  an  entry. 

[g]  If  tenant  for  life  by  the  agreement  of  him  in  the  reverfioa 
furrcpder  unto  him;  he  in  the  rcvcrfion  hatli  a  freehold  in  law  in 

hia 


ij.  H.  4.  6r. 

SI.  H.  7.  12. 


[g]  3».  E.  3. 
|»arre  262. 
41.  Afl*.  t. 
]  3.  H.  4. 

forrcuder^  la 


*  int  add^  L,  and  M  and  Roh,        f  &r.  added  I«.  ai^d  M,  and  Rok. 

(i)  [See  Note  117.] 


[266.  b. 


Lib.  3* 


Of  Rcleafcs. 


Scd.  449,  450* 


him  before  he  enter,  [i]  Upon  a  Itvcrx  within  the  view  no  fi^ehold  [^]  3^  ^3-  ^ 
is  vtrlled  beibre  an  eatrie* 

If  a  man  doth  bargauie  and  fell  ]and  by  deed  indented  and  in- 
roUed>  the  freehold  in  law  doth  paiTe  prefeotly.     And  fo  when  uks  • 
are  raifed  by  covenant  upon  good  con  ^deration. 

If  a  tenant* in  a  ^r^ri]^r  being  feifed  of  lands  in  fee,  confeiTe  17.E.  j.  7^, 
himfelfe  to  be  a  villeipe  to  an  ellranger,  and  to  hold  the  land  in  <^*£.4.2$f 
villenage  of  him*  the  eflranger  by  this  acknowledgement  is  adloally 
fcifed  of  the  freehold  aad  inheritance  without  any  entry.    £ut  let  ua 
retnrne  to  Linkton. 


Se<ft.  449* 


(Plo.  IIU) 


T  7E  My  en  afcuns  cafes  de  releafes 

^   de  tout  li  droit y  coment  que  celuy  a 

^e  le  releafe  eft  fait  riad  riens  en  le 

franktenement  en  fait  ne  en  ley^  uncore 

li  reUafe  eft  a£ets  bone,     Sicome  le  dif-' 

Jeifor  UJj'a  la  terre  que  il  ad  per  d^^ 

Jeifin  a  un  auter  pur  tsrme  de  fa  vie^ 

Javant  le  reverfion  a  luy^  Ji  le  diffeifee 

_  on  fan  beire  relsffa  al  djjeifor  tout  le 

[267,  aj  droits  f^c.  eel  reuafe  eft  bone^  pur  eeo 

que  celuy  a  que  le  releafe  eft  fait ^  avoit 

en  luy  un  reverfion  al  temts  del  releafe 

(ttt. 


ALSO,  in  Ibmc  cafes  of  releafes 
of  all  the  right,  albeit  (2)  that 
he  to  whom  the  releafe  is  made  hath 
nothing  in  the  freehold  in  deed  nor  ia 
law,  yet  the  releafe  is  good  enough* 
As  if  the  diffeifor  lettech  the  land 
which  hee  hath  by  difleifm  Co  another 
for  terme  of  his  life,  faving  the  rever- 
fion to  him,  if  the  difleifee  or  his  heire 
releafe  to  the  diffeifor  all  the  right, 
&c.  this  releafe  is  good,  becaufe  hee 
to  whom  the  releafe  is  made,  had  ia 
law  a  reverfion  at  the  time  of  the  re- 
leafe made  (i). 


HERE   Littleton   addeth  a  limitation  to  the  next  precedent  7*2*4«i3- 

Seftion,  v/«.  that  a  releafe  of  all  the  right  may  be  good  to  '4-  ^.  4-  S'-  ^ 

him  in  reverfion,  albeit  he  hach  nothing  in  the  treehold*  becaufe  he  ^'  £*,  ^*  ^L 

hath  an  elbie  in  him.  cafe  mk.' 


'*  Tout  le  droit,  l3*r."  Or  title,  interefl,  demand,  or  the  like  ; 
and  fo  it  is  if  he  in  the  reverfion  hadi  an  eilate  for  life  or  in  taile  i^ 
reverfion,  as  in  the  like  cafe  it  appeareth  in  the  next  SedUon, 


Sc(5t.  450. 


37  AT  mefme  le  manor  eft^  lou  leaf  eft 
'*^  fait  a  un  homo  pur  terme  de  vie^ 
le  remainder  a  un  auter  pur  terme  de 
^  ^uter  vie  J  U  remainder  a  le  tierce  en 

le 


I N  die  fame  manner  it  Is,  where  g 
^  leafe  is  made  to  a  man  for  terrue 
of  life,  the  remainder  to  another  for 
teroie  oi  another  man's  life,  the  re* 

maihdejf 


*  axifr  not  in  L.  and  M.  nor  Roh.  nor  in  Cambr.  MSS* 
(a)  [Sec  N€te  aiS.]  {1}  [Sc^  Note  119.] 


Lib.  3.    Cap.  2.  Of  Rcleafes. 

le  uikj  U  remainder  a  U  quart  enfee^ 
fi  mi  ejlranger  qui  droit  ad  a  la  terre 
relejfa  tout  fin  droit  a  afcun  de  eux  en 
U  remainderj  tiel  releafe  eft  bone^  fur 
ceo  que  cbefcun  de  eux  ad  un  remainder 
§nfa'tt  veflue  en  luy. 


Sea.  451,  452. 

mainder  to  the  third  in  taile,  the  re- 
mainder to  the  fourth  in  fee^  if  a 
ftranger  which  hath  right  to  the  land 
releafcth  all  his  right  to  any  of  them 
in  the  remainder,  (uch  releafe  is  gond^ 
hecaufe  cverie  of  them  hath  a  remain* 
der  in  deed  vcfted  in  him. 


7.  E.  4.13. 

41.  E.  3.  7. 

17E-1.  54- 
1%.  E.  2. 
Tit.  Entrle  74. 
3,E.a.   Tii. 
intrie  7. 


T  T  E  R  E  is  another  limitation,  that  a  releafe  is  eood  to  him  in 
I  X  the  remainder,  albeit  hee  hath  nothing  in  the  ireehuld  in  pof-* 
ITifion,  becaufe  he  hath  an  eflate  in  him,  as  hath  bcene  faid.  In  both 
thefe  limitations  it  is  to  b:;  obferved,  that  the  (late  which  maketh 
a  man  tenant  to  the  pr^cipe^  \\  laid  to  be  the  freehold,  as  here  the 
iUte  of  tenant  for  life,  and  not  the  reverfion  io  fee. 


Sea. 


71/fE  S  fi  le  tenant  a  tcrme  de  vie 
-'^  foit  dijiifie-t  €t  puis  celuy  que  ad 
droit  {(Jieant  le  pojjefficn  en  le  d'JJelfor) 
relejfa  a  un  de  eux  a  que  le  remainder 
fuit  fait  tout  t  /«  droits  ccl  releafe  eft 
voidy  pur  ceo  que  il  n'avoit  %  un  re^ 
mainder  en  fait  al  temps  dc  releafe  fait^ 
forfque  tantfolement  un  drqit  del  re^ 
masnder* 


451. 

DU.T  if  the  tenant  for  terme  of 
life  be  diileifcd,  and  afterwards  he 
that  hath  right  (the  pofleffion  being 
in  the  di{Ie4ibr)re]eaieth  to  one  of  them 
to  whom  the  remainder  was  made  all 
his  right,  this  releafe  is  void,  becaufe 
hee  had  not  a  remainder  in  deed  at 
the  time  of  the  releafe  nude,  but  only 
a  right  of  a  remainder. 


**     FOjr/yirr  tantfclemefit  un  droit  del  remainder.^*     For  a  releafe  of 

-^     a  rieht  to  one  that  hath  but  a  bare  right  regularly  is  void ; 

ViJe  Sea.454«  for,  as  LiMeton  bath  before  (aid,  hee  to  whom  a  releafe  is  made  of 

a  bare  ri^ht  in  lands  and  tenements,  muft  have  either  a  freehold  in 
deed  or  in  law  in  pofTrflion,  or  a  ilate  in  remainder  or  reverfion  in 
fee  or  fee  taile,  or  for  life.  « 


Seft.  452. 


[267.6.; 


r  T  nota,  que  ehefeun  releafe  fait  a 
•^  celuy  que  ad  un  reverfion  ou  un 
remaindir  en  fait  ^  fervera  et  aider  a  ce- 
luy que  ad  le  franktenenient^  auxybien 
tcme  a  celuy  a  que  le  releafe  fuit  faity 
ft  le  tenant  avcit  le  releafe  enfon  poigne 
4-  de  pleader • 


f  fin-^le^  L.  and  M.  and  Roh. 
X  emUij  added  L.  and  M,  and  Rolv 


AND  note,  that  every  releafe  made 
to  him  which  hath  a  reverdon  or 
a  remainder  in  deed^  (batll  ferve  and 
aid  him  who  hath  the  freehold,  as  ynXL 
as  him  to  whom  the  releafe  was  made» 
if  the  tenant  hath  the  releafe  in  hi& 
band  to  plead. 

^  de  pleader  not  in  L.  and  M.  ncdr  Rolv 


Sea. 


Lib.  3. 


Of  Releafes. 


Sea.  453. 


SeQ.  453. 


FT*  in  mefme  U  manner  f  tjl  lou 
un  reltafe  %  eft  fait  al  tenant  pur 
terme  de  vie^  ou  al  tenant  en  le  taile^ 
I  cea  urera  a  eux  en  le  reverfiott'^  ou  a 
eux  en  le  remainder^  auxyhien  come  al 
tenant  de  franktenementj  et  averont  auxy 
grand  advantage  de  cclj  s*iU  ceo  poyent 
monftre  §. 


T  N  the  fame  manner  it  is  where  a 
^  releafe  is  made  to  the  tenant  for 
life^  or  to  the  tenant  in  taile,  this  (hall 
enure  to  them  in  the  revcrfion,  or  to 
them  in  the  remainder,  as  well  as  to 
the  tenant  of  the  freehold,  and  they 
fhall  have  as  great  advantage  of  this, 
if  they  can  fhew  it. 

BY  this  it  appeareth,  that  as  a  releafe  made  of  a  right  to  him  in 
reverfion  or  remainder,  (hall  aid  and  benefit  him  that  hath  the 
particalar  eftateibr  yeares^Ufe^or  efiate  taile*  fo  a  releafe  of  a  right 
made  to  a  particular  tenanc  for  life«  or  in  taile,  ihall  aid  and  benefit 
him  or  them  in  the  remainder. 

If  two  tenants  in  common  of  land  graunt  a  rent  charge  of  40  s, 
out  of  the  fame  to  one  in  fee,  and  the  erantee  releafe  co  one  of  (1.  RolU  Abr. 
them,  this  (hall  extingui(h  but  tvventic  (hiSings,  for  that  the  graunt  414  Poft.275.«. 
in  jodpement  of  law  was  feverall.  (i)  So  it  is  if  two  men  be  feifcd  *79'  h.  aSs-  *»• 

r  r  ■  **    11  J  *        /•  .  o         L         •  !•  *97*««  Ant.  147. 

of  feverall  acres,  and  grant  a  rent  utjupra.     But  there  is  a  diver-  6/197.) 
fitie  betweene  feverall  eftates  in  feverall  lands,  and  feverall  efbites 
in  one  land  \  for  if  one  be  tenant  for  life  of  lands,  the  reverlion  in 
fee  over  to  another,  if  they  two  joyne  in  a  grant  of  a  rent  out  of 
the  lands,  if  the  grantee  releafeth  either  to  him  in  the  reverfion,  (i.Rep.Mayoc*t 
or  to  tenant  for  life,  the  whole  rent  is  extinguiihed,  for  it  is  cafe.) 
but  one  rent,  and  i(rueth  out  of  both  edates,  and  fo  note  the  diver- 
fide.  (2) 

"  a  U  tenant  ad  le  fait  en  /on  poigne  a  pleader.**  And  fo  it  is  in  35.  H.  6.  h 
bcth  cafes  :  for  albeit  he  in  the  reverfion  or  remainder  is  a  (banger 
to  the  deed,  when  the  releefe  is  made  to  the  tenant,  and  the  tenant 
for  life  or  in  taile  is  a  ilranger  to  the  deed,  when  the  releafe  is 
made  to  him  in  reverfion  or  remainder,  yet  feeing  they  are  privies 
in  e(late,none  of  them  in  pleading  (hall  take  benefit  thereof,  withou; 
(hewing  the  fame  in  court,  which  is  worthy  to  be  obferved. 

*'  S*ils  ceo  potent  monjlre**     The  one  cannot  plead  the  relea(e 

made  to  the  other  without  (hewing  of  it,  for  that  they  are  privie  in  (Ant.  231  a. 

eftate,  as  hath  beenefaid.     The  refidue  of  thefe  two  Sections  needs  Hob.  66.  a.Ro}l. 

no  explication.  Abr.4ia.) 


f  efi  leu  not  In  L.  and  M.  ror  Roh. 
]  eft  not  in  L.  and  M.  nor  Roh. 


g  ceti  not  in  L.  and  M.  nor  Roh. 
'  \  &c.  added  in  L.  and  M.  and  Rob 


(i)  [SceNotc  aio.]  (a)  [See  Note  aai.] 


Seft. 


Lib.  3*     Cap,  8.  Of  Rcleafe^*  Sc€t,  454, 

Seft,  454. 

T  TBAly  fi  fiit  fiirfiior  et  Unant^  ALSO,  if  ihefe  bee  lord  and  te- 

'^  et  U  tenant  (hit  diffetfee^  ft  lefeignior  "^^  nant,  and  the  tenant  be  diflcifed, 

rtlijfa  al  diffafee  tout  U  droit  que  it  and  the  lord  releafcth  to  the  difleifee 

tfVM/  en  lejeigniorte  ou  en  le  terr^y  eel  ail  the  right  which   be  hath  in  the 

relecfe  eji  honey  et  le  feigfiiorie  ejl  ex^  feigniorie  or  in  the  land,  this  releaft 

tin£t :  et  cea  eft  fur  caufe  del  privitie  is  good,  and  the  feigniorie  is  extin6l : 

que  eft  perenter  lefeignior  et  le  dijfeifee.  and  this  is  by  reafon  of  the  privitie 

Car  Ji  les  avers  le  dijfeifee  faient  prisy  which  is  betwcene  the  lord  and  the 

et  de  eux  le  dijfeifee  fuiji  un  replevin  difleifee.     P'or  if  the  beads  of  the  dif- 

tnvers  le  feignioTy  il  cempellera  le  feig»  feifee  be  taken,  and  of  them  the  dif- 

m§r  d^avowrerfur  lay;  ear  s^il  avower  feifee  fueth  a  replevin  againft  the  lord, 

fur  le  diffeifory  donques  fur  le  matter  bee  (hill  compell  the  lord  to  avow 

wonftre  Pavowrie  obateray  car  le  dif-  upon  him  ;  for  if  hee  avow  upon  the 

feifee  eft  tenant  a  luj  en  droit  et  en  la  difleifor,  then  upon  the  matter  (hewn 

ley.  the  avowrie  fluiU  abate,  for  the  dif- 
icifee  it  tenant  to  him  in  right  and  in  law.  (x) 

HEREUPON  may  bee  colleaed  and  obferved  two  (Uver« 
iities:  firft,  betwcene  a  feigniorie  or  rent  fervice,  and  a  rent 
charge :  for  a  feigniorie  or  rent  fervice  may  bee  releafed  and  ex- 
tinffaiQied  to  him  that  hath  but  a  bare  right  in  the  land.     And  the 

0*  ^^*  3S*  M  resuon  hereof  is«  in  refpefl  of  the  privitie  betweene  the  lord  and  the 

tenant  in  right ;  for  he  is  not  only  as  tenant  to  the  avowrie,  bat  if 
bee  die  his  helre  within  age»  hee  ihall  bee  in  ward ;  and  if  of  full 
age»  hee  (hall  pay  releefe ;  and  if  he  die  without  heire,  the  land 
(hall  efcheat.  But  there  is  no  fuch  privitie  in  cafe  of  a  rent  charge^ 
for  there  tbe*charge  only  lieth  upon  the  land. 

V14.  SeA.  451.        The  fecond  diveriitie  is  betweene  a  feigniorie  and  a  bare  right 

to  land  ;  for  a  releafe  of  a  bare  right  to  land  to  one  that  hath  but  a 
bare  right  is  void«  as  hath  beene  laid.  But  here  in  the  cafe  of  our 
author*  a  releafe  of  a  feigniorie  to  him  that  hath  but  a  rights  is  good 
to  extinguilh  the  feigniorie* 

Lib.  lo.  fot  4S.       Nota^  a  feigniorie,  rent,  or  rirht,  either  in  prafentit  or  imfaturo, 

Lampct*t  cafe,     nay  be  relesued  iivt  manner  ofwayes,  and  the  (irft  three  withouc 

(Pol^.  175.         ^^J  privitie.     Fir  ft,  to  the  tenant  of  the  freehold  in  deed  or  in  law. 

%.  Roll.  Abr.       Secondly,  to  him  ki  remainde.-.    Thirdly,  to  him  in  the  reverfion. 

402.}  The  other  two  in  refpedl  of  privitie :  as,  firft,  here  the  lord  releafeth 

his  feigniorie  to  the  tenant  being  diiTeifed,  having  but  a  right,  and 
no  eftate  at  all :  fecond ly,  in  refped  of  the  privitie,  without  any 
cftate  or  right ;  as  by  the  demandant  to  the  vouchee,  or  donor  to  the 

%%6t,  455«  donee,  after  the  donee  hatli  difcontinued  in  fee,  as  appeareth  here* 

after  in  this  chapter. 

'*  Per  caufe  de  privitie,  tff."     See  for  this  word   (privitie)t 
Sedl.  461. 

(i)  Here  the  releafe  operates  by  way  of  cxtlngul/hment*    Sse  poft.  179.  b. 


[268. 


Lib.  3*  Of  Rcleafes.  Seft..  4^4. . 

*«  //  ccmpiilera  lefeignhr  d^a*vc*wrer  fur  luy,  He**     This  is  re-  20.  H.  6.  o,b« 
galarly  true;  but  if  the  lord  hath  accepted  fervices  of  the  diflcifor,  41.  E.  g.  z6. 
then  the  difTeifee  cannot  enforce  the  lord  to  avow   upon   him,  4^*  £•  3-  9* 
though  hisbeafts  be  taken,  &c.  (2)  *•  ^•4*  6,  a. 

If  a  man  hath  tiile  to  have  a  writ  of  efcheat,  if  he  accept  homage  31.E.  i .  Dircent 
or  fealtie  of  the  tenant,  he  is  barred  of  his  writ  of  clchcac;  but  if  ^7*  »6.  E.  3.7a. 
he  accept  rent  of  the  tenant,  that  is  no  bar  to  him,  for  it  may  be  re-  "J:  *J'  ^-  *'• 
ceived  by  the  hands  of  a  baylife.     [</]  But  feme  doe  hold,  that  if  r^i  *  E/J^tk! 
there  be  lord  and  tenant,  and  the  tenant  be  dlfl'eifed,  and  the  dif-  Eicheit.  Br.  xl. 
feifee  die  without  hcire,  the  lord  accepts  rent  by  the  hands  of  the 
diiTeifcr,  this  is  no  barre  to  him.     Contrarie  it  is,  if  he  avow  for  the  (9.  Rep.ts. 
rent  in"  court  of  record,  or  if  he  take  a  corporal!  fervice,  as  homage  *•  ^***'-  A**» 
or  fealtie,  for  the  diffeifor  is  in  by  wronr;:  but  if  the  lord  accept  3**-*>«) 
the  rent  by  the  hands  of  the  heire  of  the  dill'eifor,  or  of  bis  feoffee, 
t  AG   L  1  ^^^"'^  '^^y  ^^  ^"  ^y  title,  this  (hall  barre  him  of  his  efcheat,  which 
|2v)o.  b.J  115  to  bee   underftood  of  a  dlfcent  or  feoffment,  after  the  title  of 

efcheat  accrued:  {e)  for  if  the  dilTeifor  make  a  feorfment  in  fee,  or  (0  ^^»  4-  ^7* 
die  feifed,  and  after  the  diiTiifcc  die  without  heire,  then  there  is  no  J^^    \%^^^* 
efcheat  at  all,  becaufe  the  lord  hath  a  tenant  in  by  title.     And  when  2.  H.4. 8, 
Littiiton  wrote,  the  dlfTeif^e  in  the  cafe  here  put,  ihould  have  com-   6.H.  7.  9. 
pellcd  the  lord  to  Jiave  avowed  upon  him,  as  LiitJetan  holdeth.  VidcSed.  55ik 
But  now  this  is  altered  by  a  latter  ftatutje  of  (/)  21.  H.  8.     For  (/)2i.  H,  U 
whereas  by  fines,  recoveries,  grants,  and  fecret  feoffments,  &c.  made  "P-  *9* 
by  tenants  to  perfons  unknowne,  the  lords  were  put  from  knowledge  ("•**•  H*«i 
of  their  tenants,  upon  whom   by  order  of  law  they  Ihould  make 
their  avowrie,  &c.  it  is  by  that  ftatute  cnadied,  that  if  the  lord  fhall 
diftreine  upon  the  lands  and  tenements  hoiden,  &c.  that  he  may 
avow,  &c.  upon  the  fame  lands,. &c.  as  in  lands,  &c.  within  his  fee 
or  feigniorie,  &c.  without  naming  of  any  perfon  certainc,  and  with- 
out making  avowrie  upon  a  perfon  certaine.     Upon  wh'ch  llatute  L.b.  9.  fol.  i )#, 
thefe  foure  poinu  are  10  be  observed.    Firil,  that  the  lord  hath  ftili  '^^"'"«**'*  *^f«* 
election  either  to  avow  according  to  the  common  law,  by  force  of    .  u  ©  ^  ■ 
the  ftatute,  by  reafon  of  this  word  {may).     Secondly,  albeit  the  ^Ji  h.  Ecap^tl 
purview  of  the  aft  be  gcnerall,  yet  all  neceffary  incidents  are  to  be  jjb.  9.  fol.  3^. 
iuoplyed,  and  the  fcope  and  end  of  the  a6l  to  be  taken:  and  there-  bucknarscaic. 
fore,  though  he  need  not  to  make  his  avowrie  upon  any  perfon 
certaine,  yet  he  muft  alleagc  feifin  by  the  hands  of  fome  tenant  in        «  •    . 
certaine,  within   fortie  ycares;    Thirdly,  that  if  the  avowrie  be   ^•J'Br  1  ^^^^ 
made  according  to  the  ftatute,  everie  plaintife  in  the  replevin,  or  27,  H.^8.  4  ft 
fecond  deliverance,  be  he  termor  or  other,  may  have  everie  anfwer  ao.  Buckoari 
to  the  avowrie   that  is  fufficient^  and  alfo  have  ^ad,  and  everie  cafe  ubi  fispra« 
ether  advantage  in  law  (difclaimer  only  except) ;  for  difclaime  he 
cannot,  becauie  in  that  cafe  the  avowrie  is  made  upon  no  certaine 
perfon.     Fourthly,  where  the  words  of  the  ftatute  be,  if  the  lord 
diftreine  upon  the  lands  and  tenements  holdcn,  yec  if  the  lord  come  ...      ^  . 
todlllreiae,  and  the  tenant  ench.i(e  his  beafts  which  were  within  the  in  ca?e dVvow** 
view  out  of  the  land  hoiden,  and  there  the  lord  diftreine,  albeit  the  rie. 
diftreffe  be  taken  out  of  his  fee  and  feigniorie  ia  that  cafe,  yet  is  it  44-  S*  %*  ^^ 
within  the  faid  ftatute:   for  in  judgment  of  law  the  diftreffe  is   "*•'■*  7  4* 
lawfbU,  and  as  taken  within  his' fee  and  feigniorie  ;  and  this  ftatute  \\\^ \  ^^* 
being  made  to  fuppreffe  frauds  b  to  be  taken  by  equitie  (i).  26.'  E.  4.  xo.' 

6.R.a.  Refcous.  ii.  '      (Ant.  16].) 
{%)  [SeeNote  sai.]       (i)  See  the  folltwiog  page*  Gilb.  Diftr.  1S9.  Lord  Kaym.  157. 

«  Sc<a. 


Lib.  3*     Cap.  8< 


Of  Rcleafcs* 


Sc<a.  455, 


Se<fl.  455. 


/  TE  My  fi  Urn  fiti  done  a  un 
home  en  taile^  nfervant  al  donor  et 
m  fes  heires  un  certaine  renty  fi  le  donee 
foil  dijfdfiey  et  puis  le  donor  relejja  al 
donee  et  a  fes  heires  tout  le  droit  que  il 
etvoit  en  la  terre^  et  puis  le  donee  enter 
mi  la  terrefitr  le  dijfeifor  ;  en  ceft  cafe 
ie  rent  ejl  ahy  pur  ceo  que  le  dijjeifee  al 
tempt  de  releaje  faity  fuit  tenant  en 
droit  et  en  la  ley  al  donor^  et  avowrie  a 
fine  force  covient  de  eftre  fait  fur  luy 
per  le  donor  pur  le  rent  aderere^  fcTc . 
Mes  uncore  rien  de  droit  de  terreSy  fci- 
licct,  de  le  droit  de  le  reverfton^  *  paf^ 
fera  per  tiel  releafey  pur  ceo  que  le  ao» 
nee  a  que  le  releafe  efi  faity  adonque 
n*avoit  riens  in  la  terre  forfque  tant" 
folement  un  droity  et  iffmt  le  droit  del 
terre  ne  puijfoit  f  adonques  pajfer^l 
donee  ptr  tiel  reUafe. 


A  L  S  O,  if  land  be  given  to  a  man 
'^^  in  taile,  rcfcrving  to  the  donor 
and  to  his  heires  a  certaine  rent,  if 
the  donee  be  difleifed,  and  after  the 
donor  releafe  to  the  donee  and  his 
heires  all  the  right  which  hee  hath 
in  the  land,  and  after  the  donee  enter 
into  the  land  upon  the  difleifor ;  in 
this  cafe  the  rent  is  gone,  for  that 
the  diiTeifee  at  the  time  of  the  releafe 
made,  was  tenant  in  right  and  in 
law  to  the  donor,  and  the  avowrie  of 
fine  (2)  force  ought  to  bee  made  upon 
him  by  the  donor  for  the  rent  behinde^ 
&c.  But  yet  nothing  of  the  right  of 
the  lands,  (fciiicet)  of  the  reverfion, 
(hall  pafTe  by  fuch  releafe,  for  that  the 
donee  to  whom  the  releafe  is  made, 
then  had  nothing  in  the  land  but 
onely  a  right,  and  fo  the  right  of  the 
land  could  not  then  pafle  to  the  donee 
by  fuch  releafe. 


VideSea.  454« 
t.  H.  5.  tit., 
gnnc  43« 

14.  H.  4.  38. 
Ih  3.  fol.  19. 
lib.  6.  58. 
LampecU  cafe 
ubi  fupra. 
(Ant.  46.  Poft. 

348') 

[»]  to.  E.  3.16. 

4S.  £.  3.  S.  b. 

31.  E.  3.  gard. 

1x6.  5.  E.4.3. 

7.  t.4.  17. 

15.  E.  4.  13. 
fn]  Tiin.  ]8. 
£U.firThofnat 
^iat't  Cfltfe  in 
communi  banco. 


•    C/  At  donee Joit  dijeifii,  Wr."    This  is  evident  by  that  which  [269. 3U* 

^  hath  beene  faid.  But  admit  that  the  donee  uiakech  a  feoff- 
ment in  fee,  and  the  donor  releafe  unco  him  and  his  heires  all  the 
right  in  the  land,  this  (hall  extinguifh  the  rent,  becaufe  the  lord 
muft  avow  upon  him»  and  yet  the  tenant  in  taile  after  the  feoffment 
hath  no  right  in  the  land.  But  the  reafon  is  in  re(pe€t  of  the  pri- 
vity, and  that  the  [/wj  donor  is  by  neceflity  compellable  to  avow 
upon  him  only ;  for  if^  he  (hould  avotv  upon  the  difcontinuee,  then 
it  fhould  appeare  of  his  owne  (liewing  that  the  reverfion  wfaereunco 
the  rent  is  incident,  fhould  be  out  of  him,  and  confequently  the 
avowrie  fhould  abate  ;  and  fo  was  it  [»]  refolved  7r/>.  18.  Elix^  in 
the  court  of  common  pleas  in  fir  Thomas  fViat^i  cafe,  which  I 
heard  and  obfcrved.  And  Littletom  faith  here,  that  in  cafe  of  the 
difTeifin  of  fine  force,  the  avowrie  muft  be  made  upon  the  donee. 

•*  Uncore  riens  de  droit,  l^e,  de  reverfion,  fcTr."  Here  the  diver* 
fitie  aforefaid  betweene  the  rent  fervice  and  a  bare  right  to  the 
land  appeareth. 


*  adcnques  ne  added  L.  and  M.  and  Roh.        f  adonques  not  in  L.  and  M. 

(1)  That  is,  of  neceflity. 


Stdt. 


Libi  ji 


Of  Reicafes* 


Sc<a.  456,  457. 


Seift.  456. 


J^N"  nufme  le  manner  efl^  Ji  leasfoit 
*  aun  pur  terme  de  vUy  refervant 
<ttl  leffor  et  a  fes  heires  artaiiie  rent^ 
Ji  le  lejfee  foit  dljfeifte^  et  puis  lejjar  re^ 
ieffa  al  UJfee  et  afis  heires  tout  le  droit 
que  il  ad  en  la  terre^  et  apres  le  lejfee 
iitter^  toment  que  en  ceji  cas  le  rent  ejl 
extinSi^  uncore  rien  del  droit  de  la  re- 
verjion  pajfera^  caufa  qua  fuprai 


T  N  the  fame  manner  it  is,  if  a  leafe 
be  made  to  one  for  terme  of  \\t\ 
referving  to  the  leflbr  and  to  his 
heires  a  certaine  rent)  if  the  Icflee  be 
difleifed,  and  after  the  leffor  releafe  to 
the  leffee  and  to  his  heires  all  the 
right  which  he  hath  in  the  land,  and 
after  the  leffee  entreth,  albeit  in  this 
cafe  the  rent  is  extinfl:^  yet  nothing 
of  the  right  of  the  reverfion  (ball 


paffe,  ca{ijd  quajupra^ 

tJEREBY  the  diverfity  is  made  apparent  betwcene  a  releafe  of 
•■■■'•  a  rent  fervice  ottt  of  land,  and  a  releafe  of  right  to  land,  in 
this  Se^on. 


Seft.  457* 


M 


ES  Ji  foit  verayfeignior  et  ve^ 
ray  tenant^  et  U  tenant  fait  un 
feoffment  en  fee\  lequel  feoffee  ne  un-' 
que  devient  tenant  al  feignior^  \fit^ 
feignior  releffa  al  feoffor  tout  fon  droits 
i^c,  cefi  releas  e/i  en  tout  void^  pur  ceo 
que  le  feoffor  ad  nul  droit  en  la  terre^ 
et  H  rCeJl  tenant  eh  droit  al  feignior^ 
mes  tenant  folement  tenant  quant  al 
avowry  faires  et  rl  ne  unques  compel- 
lera  le  feignior  d^avower  fur  luy^  car 
le  feignitr  avewera  fur  le  feoffee  sUl 


I>UT  if  there  be  very  lord  and 
very  tenant,  and  the  tenant  mak** 
cth  a  teoffment  in  fee,  the  which 
feoffee  doth  never  become  tenant  to 
the  lord^  if  the  lord  releafe  to  the 
feoffor  all  his  right,  &c.  this  releafe 
is  altogether  void^  becaufe  the  feoffor 
hath  no  right  in  the  land,  and  he  is 
not  tenant  in  right  to  the  lord,  but 
only  tenant  as  to  make  the  avowrie, 
and  hee  (hall  never  compell  the  lord 
to  avow  upon  htm,  for  the  lord  (hall 
avow  upon  the  feoffee  if  hee  will. 


re 


H^:\ 


T/'EkAf  Jeigniot  et  'veray  tenantC^  This  is  to  be  under- 
^  ilood  of  a  lord  in  fee  timplr,  and  of  a  tenant  of  like  eilate* 
There  be  foUre  manner  cif  avowries  for  reuts  and  fervices,  &c« 
'uiz*  1.  Super  *vtrum  ttnenttmy  as  in  the  caie  here  put.  2.  Super 
'vetum  tenetftem  in/ermS  pradi&d^  as  where  a  leafe  for  life^  or  a  gift 
in  taile  bee  made,  tlie  remainder  in  fce«  j.  Upon  one  as  upon  his 
tenant  by  the  man  nor  omitting  {^erte)  ;  and  this  is  when  the  lord 
hath  a  particular  eftate  in  the  feigniorie,  and  io  ihall  the  donor 
Upon  the  donee,  ofr  leilbr  upon  the  lc(rce«  4.  Sur  le  mtttter  tn  la 
ierte,  as  within  his  fee  and  feigniorie.  As  where  the  tenant  by 
knights  fervice  makcth  a  leafe  for  life  referving  a  rent,  and  die  his 
heire  whbin  age,  the  gardeine  (hall  a vo we  upon  the  Jeffeei  y?/7ir#/, 
/uper  matertam  pnediHam  in  terris  et  tenementis  pradidis  ut  infra  feo^ 
dum  et  dominium /mum,'  Now  by  the  Itatute  iKe  very  lord  may  avow, 

as 


Vide  Afcotjgh*t 
cale,  1.  9.  r- 135» 
136    20.  H.6.9. 
Si  H.  4.  24. 
12.  £.  4.  2. 
s6.  H.  6.  avow* 
rie  17. 

9.£liz  Dlcras;. 
5.  H.  7.  1 1. 
7»E.4  24. 
20.  £.  3.  avow. 

(9.  Rep.  I35*l>, 
%\%  H.  8.  c«  19.) 
47.  £•  3.  fol. 
ulcimo. 


jt.  11.  6.  23.      (Doc  Pla*  53;)      •».  H.  1  xtp.  19.      (Poft.  345.) 
*  fak  added  in  J*,  ani  M  and  Roh*        f  ^^«  ^'^  '^^  ^»  ¥^^  ^^  ^^  ^^ 
Vot*  IL  N 


Lib.  3.  Cap,  ?.  Of  Relcafc*.  Se&.  45^7^ 

ai  Sn  lands  within  his  fee  ahd  feigniorie^  without  avowing  opon  any 
perfon  in  cenaine.  ( i ) 

Here  appeareth  the  dircrfity  betweene  a  tenant  in  taile,  and  Ji 
tenant  in  fee  fimple;  for  albeit  tenant  in  taile  make  a  feoffment  iit 
fee,  yet  the  right  of  the  entaile  rmiaine,  and  (hall  defcend  to  the 
iflbe  in  taile.  But  when  the  tenant  in  fee  finipie  make  a  feoffment 
in  fee,  no  right  at  all  reniftin«  of  hb  eflate,  but  the  whole  is  trans- 
ferred (p  the  feoifee. 

Alfo  the  lord  is  not  compellable  in  that  cafe  to  avow  upon  the 
feoffor ;  but  if  he  will,  as  Littleton  here  faith»  he  may  avow  on  the 
feoffee ;  bat  fo  it  is  not«  as  hath  becnc  £ady  in  caus  of  tenant  ia 
taile. 

Note  a  direrfity  betweene .  anions  and  ads  which  eonceme  the 

right,  and  aflions  and  a6ls  which  eonceme  the  pofieffion  only.    For 

a  writ  of  cullomes  and  fervices  lieth  not  againft  the  feoffor,  nor  a 

releafe  to  him  (ball  exdnguiih  the  feigniorie.     So  if  a  refcous  be 

(0»c.Pla.  311.)  made,  an  afiife  (hall  not  lie  againft  the  feofibr,^  and  him  that  made 

the  refcous,  becaufe  the  feoffee  is  tenant»and  in  affKe;  the  forplu- 
fage  incroachcd  (hall  be  avoided.  For  theie  actions  and  a£b  eon- 
ceme the  right ;  but  of  a  ieifin  and  an  avowrie  which  eonceme 
the  poffeffion,  it  is  otherwife.  And  if  the  lord  releafe  to  the  feof- 
for, this  is  goodt  betweene  them,  as  to  the  poffeilion  and  difcharge 
of  the  arrerages,  but  the  feoffee  (hall  not  take  benefit  of  it,  for 
that,  as  hath  beene  faid,  it  extendeth  not  to  the  right.  But  the 
feoffor  (hall  plead  a  releafe  to  the  feofibe,  for  thereby  the  feig- 
niorie is  exticd ;  as  if  leffee  for  life  doth  wade,  and  grant  over 
his  eftate,  and  the  leflbr  releafe  to  the  grantee,  in  an  adion  of 
wade  again  ft  the  leffee,  he  (hall  plead  the  releafe,  and  yet  he  hath 
nothing  in  the  land.  And  (b  in  wafte  (hall  tenant  in  dower  or  by 
the  courtefie  in  the  like  cafe,  and  the  vouchee,  and  the  tenant  in  a 
pracipe  after  a  feoffment  made.  And  fo  in  a  cotttra  fornum  cd^ 
lationUn 

**  Le  feoffki  nt  unquts  drveigne  ttnant**    Nota  here  an  excellent 

^\  5*  **•  point  of  learning,  *w«.  if  thefe  be  lord  and  tenant,  and  the  rent  is 

7  E  4  2*7.  Dehind  by  divers  yeares,  and  the  tenant  make  a  feoffment  in  fee, 

29.  H.8.  eit^  i^ <^^  ^''d  accept  the  fervice  or  rent  of  the  feoffee  due  in  his  time* 

avowrie.  he  (hall  loic  the  arrerages  due  in  the  time  of  the  feoffor ;  for  after 

Br.  III.  It. ^  fuch  acceptance  he  (halt  not  avow  upon  the  fsoffor,  nor  upon  the 

Fc*  nant^^    -  ftjoffee  for  the  arrerages  incurred  in  the  time  of  the  feoffor.     But 

7.*H*4.  lA.^  ^  '"  '^*'  ^^^^  ^^  ^^^  feoffor  dieth,  albeit  the  lord  accept  the  rent  or 

2!  £.  4.  6.  *  lervice  by  the  hand  of  the  feoffee  due  in  his  time,  he  (hall  not  lofo 

34..  H.  6  46.  the  arrerages,  for  now  the  law  compelleth  him  to  avow  upon  the 

37.  H.6.  feoffee,  (a)  and  that  which  the  law  compelleth  him  unto^  ihall  not 

*?; "  *•  •'°^-  prejudice  him. 

(6.' Rep.  58.  b.)       ^  ^^  ^^*  *°^  ^^^  ^  ^^^^  reafon,  if  there  be  lord,  mefne,  and 

tenant,  and  the  rent  due  by  the  mefne  is  behinde,  and  after  the  te- 
nant fore-judge  the  mefne,  and  the  lord  receive  the  (errices  of  the 
mefne  which  iffue  out  of  the  tenancie,  he  (hall  not  be  barred  of 
the  arrerages  which  iffued  out  of  the  mefnalty  \  and  fo  if  the  xenf 
be  behinde,  and  the  tenant  dieth,  the  acceptance  of  the  fervioet  by 
the  hand  of  the  heire  (hall  not  bar  re  him  of  the  arrerages;  for  m 
thefe  cafes  albeit  the  peribns  b^  altered,  yet  the  lord  doth  accept 
the  fervices  of  him  which  only  ought  to  doe  them.  (3) 

Btti 

(i)  [Sec  Note  tij.]  (3}  [Set  Matt  ass*] 

(z)  [SccNott  tft^.]  t 


\]o,  a.] 


Lib.  3* 


Of  Rckafes* 


Se<a.  458, 459. 


But  as  long  ^B  the  feoffor  liveth»  the  lord  ftiall  not  be  compel-  4-  E»  3'»*- 
led  to  avow  upon  the  feoffee,  unleffe  he  giveth  the  lord  notice,  47-E-3«4- 
and  tender  unto  him  all  the  arrerage?. 

.  JBut  now  by  the  (latate  the  lo;d  may  avow  upon  the  lands  fo 
bolden,  as  in  lands  within  his  fee  or  fcigniory,  without  naming  of 
any  perfon  certaine  to  bee  tenant  of  the  fame,  and  without  mak-  ftl.H.8»€ap.9ti 
ing  of  any  avowrie  upon  any  perfon  certaine,  as  hath  beene  faid, 
which  bach  mach  altered  the  common  law  in  the  cafes  abovefaidt 
for  the  benefit  and  fafety  of  the  lord« 

Bat  yet  thefc  cafes  are  neceffary  to  be  knowne  (for  which  pur« 
pofc  I  have  added  them)»  for  that  the  lord  may  avow  fUll  at  th# 
common  law  if  he  will. 


Sea*  458, 


^UTERMMNT  ijl  leu  le  veray 
•^^  tenant  eft  dtjfeifie^  come  en  le  cas 
avanidit  \  car  Jtle  veray  tenant  que 
eft  dijfeifte^  teigne  del  feignior  perfer^ 
vice  di  chiyakr  et  moruft  (fon  neire 
efteant  'deins  age)^  le  feignior  avcra 
et  feifera  le  garde  del  heire^  et  ijjint 
n^  aver  a  il  my  .le  gard  del  feoffor  que 
fift  le  feoffment  en  fee^  feff.  iffmt  il  efl 
graund  diverfity  enter  les  deux  cajes^ 


QTHERWISE  it  1$  where  tht 
^^  very  tenant  is  diffeifcd,  as  in  the 
cafe  aforefaid  ;  for  if  the  very  tenant 
who  is  diifeifed,  hold  of  the  lord  by 
knights  fervice  and  dieth  (his  heire 
being  within  age),  the  lord  mall  have 
and  feixe  the  wardfhip  of  the  heire^ 
and  fo  (hall  he  not  have  the  ward  of 
the  feoffor  that  made  die  feoffment  in 
fee,  &c.  fo  there  is  a  great  diverlitie 
betweene  thefe  two>cares« 


Of  this  fufEcient  halh  beene  fai4  before.  >*-H  4. 13. 

3O.  E.  3.  tit. 
|tr4.  19.     €•  H.  7. 9.       37.  H.  6.  J.       32.  H.  6.  27.       7.  £.  6.  tit.  gard. Br.      (Foil.  345.  b.) 


\ 


Sea. 

J  TE  M^fiun  home  leffa  a  un  au^ 
ier  fon  terre  pur  ierrne  d*ans^  ft  le 
leffor  reUffa  alUffee  tout  fon  droits  ^r. 
Jevant  que  le  lefjee  avoit  enter  en  mefme 
le  terre  per  force  de  mefme  le  leasy  tUl 
releas  eft  void^  pur  ceo  que  le  Icjfee 
W avoit  poffefjion  en  la  terre  al .  temps 
del  releas  jatt^  mts  tantfileme?U  ten  droit 
iaver  meftfu  la  terre  pet  force  de 
Inefme  le  lias.  Mes  ft  le  leffee  enter  en 
mefme  la  terre^  et  ent  ett  fcffifpon  per 
firce  de  mefme  le  leas^  donque  tiel  r^* 
leas  fait  a  l^y  Pf^  le  feoffor,  ou  perfon 
beirey  fft  *  fupicient  a  luy  per  caufe  del 

privitie 


459* 

ALSO,  if  a  man  letteth  to  ano- 
ther his  land  for  terme  of  yeares^ 
if  the  leflbr  releafe  to  the  leffee  all  his 
right,  &c.  before  that  the  hffee  had 
entrcd  into  the  fame  land  by  force  of 
the  fame  leafe,  fuch  releafe  is  void, 
for  that  the  lefTec  had  not  poffelfion 
in  the  land  at  the  time  of  the  releafe 
made,  but  only  a  right  to  have  the 
fame  land  by  force  of  the  leafe.  But 
if  the  leffee  enter  into  the  land,  and 
hath  poffeflion  of  it  by  force  of  the 
faid  Icafe,  then  fuch  releafe  made  to 
him  by  the  feoffor,  or  by  his  heire^ 

I* 


^  bonet  addtd  Li  and  Mi  s:nd  R9k# 

N  a 


Lib.  3.     Cap.  8.  Of  Relcafes*  Sed.  459. 

privitie  que  per  force  d(I  Uas  ejl  psren-    is  fufficient  to  him  byreafon  of  the 
ter  eux^  {^c.  privitie  which  by  force  of  the  Icafc  U 

between  them,  &c*  ( i  ) 

49-  TEj  3.  %%.       ^    r\E  FJNT  que  le  Ugee  avoit  enter,  Wr.'*     For  before  entry 
i?.  H.6f»  the  Itffcc  hath  h}xt  interefe  termini,  an  btcreft  of  a  terme, 

aa^E.V^V'  ^^^  ^^  poflfcffion,  and  therefore  a  releafe  which  enures  by  way  of 
4.  H.  7.  10*  enlarging  of  an  eftate  cannot  worke  without  a  pofTeffion,  (2)  for 
15*  H.  7. 14,  before  pofleiTion  there  is  no  re\'crfion;  and  yet  if  a  tenant  for 
twenty  yeares  in  poiTeffion  make  a  leafe  to  B,  for  five  yeares,  and 
B.  enter,  a  relea^  to  the  firft  leffee  is  good,  for  he  had  an  adoall 
32.  t.  4.  Stir*  poiTefnon,  and  the  poiFeffion  of  his  leffee  is  his  pcflcffion.  And  fo 
f?,"^""  ^-  It  is  if  a  man  make  a  Icafe  for  yeares,  the  remainder  for  yeares, 

*        *7^  *•'    and  the  firft  leffee  doth  enter,  a  releafe  to  him  in  the  remainder 

for  yeares  is  good  to  enlarge  his  eflate.  (3) 

But  if  a  man  make  a  tea(e  for  yeares  to  beginne  prefently»  re- 
ferring a  renty  if  before  the  leffee  doth  enter  the  leffor  releafeth 

. .       6  b  \      '^'  '^^  "^^^^  ^^^^  ^^^  ^^^^  '"  ^^^  \2i^^f  albeit  this  releafe  cannot 

^  ♦  •  •/  enlarge  his  eftatc,  yet  it  (hall  in  refpcft  of  the  privity  extinguifh 
the  rent.  And  fo  it  is  if  a  leafe  be  made  to  beginne  at  MkbMil" 
masi  referving  a  rent,  and  before  the  day  the  leffor  releafe  all  the 
right  that  hee  hath  in  the  land,  this  cannot  enure  to  enlarge  the   [ZTO*  \>* 

tl^%M'  u        •   eftatc  but  toextinguifti  the  rent  in  refpedl  of  the  privity,  as  it  was 

iorEii'.  in^^'      «^olved,  [b]  in  the  exchequer,  which  I  obfcrved. 

ScMcario^  betweene  fir  Henrie  Woodhoufc  and  fir  WillUra  Pafloa. 

A  man  granteth  the  next  avoidance  of  an  advowfon  to  two,  the 

one  of  them  may  before  the  church  become  void  releafe  to  the 

other ;  for  although  the  grantor  cannot  releafe  to  them  to  increafe 

their  eftate,  becaufe  their  intereft  is  future,  and  not  in  poffeflion, 

vet  one  of  them  to  extinguifh  his  iniered  may  releafe  to  the  other 

in  refped  of  the  privity.     But  after  the  charch  become  void,  then 

fuch  a  relcaie  is  void,  becaufe  then  it  is  (as  it  were)  but  a  thing 

r>]  Pafcfi.  3S.     in  aflion.     And  this  was  refolved  [r]  by  the  whole  court  of  com* 

Elu.  in  quare      p^^jj  pleas,  which  I  myfelfe  heard  and  obferved.     And  by  confe« 

Bert"  v'rf.        qo^t  in  the  cafe  of  Littleton,  if  a  leafe  for  yeares  be  made  to  two, 

Icvcf^ucdeNor-   albeit  the  leffor  before  they  enter  cannot  releafe  to  them  to  enlarge 

wiciini-.m-       their  edate,  yet  one  of  them  may  before  entry  releafe  to  the 

snuni  banco*  Othcrt 

P4.  Com.  42J.  «  f^Jgs  tanffohment  tm  Jroif,  W^."     Which  is  not  fo  to  be  onder- 

dood  that  he  hath  but  a  naked  right,  for  then  he  could  not  grant 
it  over ;  but  feeing  he  hath  inicreffe  termini,  before  entrie,  he  may 
grant  it  over,  albeit  for  want  of  an  afluall  poffei&on,  he  is  not 
capable  of  a  releafe  to  enlarge  his  ellate. 

•*  Mesji  le  lejjee  enter  en  me/me  le  terre,  fcff."  This  is  evident.  • 
And  herein  note  a  diverfity  betweene  a  leafe  for  life,  and  for  yeares, 
for  before  the  leffee  for  yeares  enter,  a  releafe  cannot  be  made 
unto  him :  but  if  a  man  make  a  leafe  for  life,  the  remainder  for 
life,  and  the  flrft  leffee  dieth,  a  releafe  to  him  in  the  remainder 
end  to  his  heircs  is  good  before  hee  iLth  enter  to  enlarge  his 

eflate^ 

(1 )  On  releafes  which  operate  by  enlarge-         f  i)  [See  Note  ai6.] 
nACiit|reepoft.a7}.a,  (3)  [Sec  Note  it;. j 


Of  Relcafc«. 


Se(5t.  460,  461 


eftate,  for  that  he  hath  an  eftate  of  a  freehold  in  law  in  him,  which 
laay  be  enlarged  by  releafe  before  en  trie. 

And  where  our  author  fpeaketh  only  of  a  leiTee  for  yeares,  the  25.  E.  3.  53. 
lame  law  it  is  of  a  tenant  by  liatute  merchant  or  ibple,  or  tenant  3i*  £•  3- 
by  fUgit,  or  the  like.  ^"""iTt  '*' 


Se£t.  460. 


/TAT  meffju  k  mamr  efty  conn  il fsm^ 
bli^  9U  leafe  iji  fait  a  un  home  m 
iener  de  le  leuor  a  fa  volun^  per  force 
Je  quel  leas  u  lejfee  eit  pofefjicn :  Ji  le 
leffor  en  cejt  cafe  fait  un  releas  al  lejfee 
fde  tout  Jon  droits  fcff.  ceji  releas  ejl 
ajfits  bon  pur  le  privity  que  eji  peren^ 
ter  eux  \  car  en  vain  ferra  de  faire 
ejlate  per  un  liberie  defeijin  a  un  au^ 
tery  lou  il  ad  pojfejfion  de  mefmes  les 
tenements  per  le  leas  de  mefme  celuy 
devant^  &c> 

*  Sed  contrarlum  tenetur,  P.  2. 
Ed.  4.  per  touts  lesjuJlUes^ 


T  N  the  fame  manner  it  is,  as  it 
feemeth,  where  a  leafe  is  made  to 
a  man  to  hold  of  the  lellbr  at  his  will, 
by  force  of  which  leafe  the  leflee  hath 
poiTeiHon:  if  the  leiTor  in  this  cafe 
make  a  releafe  to  the  lefTee  of  all  his 
right,  &c.  this  releafe  is  good  enough 
for  the  privity  which  is  betweene 
them;  for  it  fhall  bee  in  vainc  to 
make  an  eftate  by  a  livery  of  feifm  to 
another,  where  he  hath  poflfeilion  of 
the  fame  land  by  the  leafe  of  the  fame 
man  before,  &c. 

But  the  contrarie  is  holden,  Pafcb* 
2.  E,  4,  by  all  the  jultices,  * 


^  T^  Y  thefe  two  Sedions  is  to  be  obferved,  a  diverfity  between  a 

^  tenant  at  will,  and  a  tenant  at  fufferaace ;  for  a  releafe  to  a  te-  ^i-  ^*  ^«  37* 

nant  at  will  is  good,  becaufe  betweene  them  there  is  a  poffefiion  ^*  |'  ^  ^  ''* 

with  a  privity  ;  but  a  releafe  to  a  tenant  at  fufferance  is  void,  be-  V^\  t*  \l[ 

caufe  he  hath  a  poiTeiCon  without  privity.     As  if  lefTee  for  yeares  29.  H.  6. 

hdd  ovtr  his  terme*  &c.  a  releafe  to  him  is  void*  for  that  there  is  Releafe  6. 

DO  privity  bet wetne  them;  and  fo  are  the  books  that  fpeake  of  (S-^^^P*  'S* 

this  matter  to  be  onderftood.  ( i )  Ant-'+V-^'r* 

*•  Sed  contrarium  tenetur,  cTr."  This  is  of  a  new  addition*  and 
the  booke  here  cited  ill  underilood,  for  it  is  to  be  pnderftood  of  a 
tenant  at  fulFerance* 


[271.  a.] 


Sed,  46 1  • 


J^ES  lou    home   de  fa  tejle  de* 

nufne  occupia  terres  ou  tenements 

a  la  volunt  celuy  que  ad  f  le  frankte- 

nementy  et  tiel  occupier  ne  clatma  riens 

forfque 


D  U  T  where  a  man  of  hfs  owne 

head  occupieth  lands  or  tene  • 

mcnts  at  the  will  of  him  which  hath 

the  freehold,  and  fuch  occupier  claim-* 

etb 


*  This  paragraph  is  not  in  L.  and  M.  nor  Rob.        f  mit  added  L.  and  M.  and  Roh. 

(1)  [See  Note  iiS.] 


1 


. 


Lib.  3.     Cap.  8.  Of  Relcafes.  Scft.  462,  463* 

forfqui  a  tolunty  l^c.Ji  cclttf  que  ad  U  eth  nothing  but  at  will,  &c.  if  hcc 

frankuncment  voile  releafer  tout  fin  which  hath  the  freehold  will  releafe 

drott  al  occupicTy  isfc.  ttel  releafi  eji  all  his  right  to  the  occupier,  &c.  this 

void^pur  ceoquenulprivitie  eji'peren*  releafe  is  void,  becaufe  there  is  no 

ter  eux  per  leaje  fait  al  occupier^  m  per  privitie  betweene  them  by  the  leafe 

^uter  manner^  fie*  made  to  the  occupier,  nor  by  other 

manner,  &c« 

Vide Scft.  6».  «    T)^  f^  '^' dewirfne  occupia.^^     Hcc  doth  not  fay,  de/a  tefte  de* 
i'  8^°A  ^^^'  mejne  tntett  &c.  fo  as  this  is  to  bcc  undcrllood  ot  a  tenant 

Cro' Ciu^toV )  *'  Sufferance,  'vtz»  where  a  man  commeih  to  the  poflcffion  £rft 

'  ^  ^'^  lawfully,  and  holdeth  over, 
(p)  Temps H.  8.       W)  For  if  a  man  entrcth  into  land  of  hii  owne  wrong,  and  take 

tit.  ten&nc  a  the  profits,  his  words  to  hold  it  at  the  will  of  the  owner  cannot  qua- 

▼olanu  B*"*  >S«  lific  his  wrong,  tut  hee  is  a  diflfeiforf  (i)  and  then  the  releafe  to 

i8  £  ^  z<.  ^^™  ^'  S^^  *  ^^  ^^  ^^^  owner  confented  thereunto,  then  hee  is  a 

39.  E.  3t  a8«  tenant  at  will,  and  that  way  alfo  the  releafe  is  good.     But  there  is 

i».E.  3.  A(r.86.  a  diverfitie  when  one  commrth  to  a  particular  eilate  in  land  by  the 
it.E.  3.ibid.S7.  aA  of  the  partic,  and  when  by  a6t  in  law ;  for  if  the  gardein  hold 

la.  AO*.  11.        over,  he  is  an  abator,  becaufe  his  iniereil  came  by  a£l  in  law.  (2) 
13.E.3.  Air.9t.  /  \  / 

>8.  AflT.  II.        34.  Aff.  10.        10.  t  3.  41.      8.  E.  3.  63.  (i  Roll.  Abr.  66i.  Poft.  177.) 

Vide  1.  part  of  the  Inftitutes,     MarlU  cap.  16.     10.  E.  4.  9.  ro.       (i.  Roll.  Abr.  861.  Ant.  56.  a.) 

Old  N.  B.  117.  <«  Vul privitie^*  Privitie  is  a  word  common  afwcU  to  the  Eng- 
'^^w^i^'/'**  lifli  AS  to  the  French,  and  in  the  underdandine  of  the  common 
ca^ii.  tt  4.  foU  ^*^^  "  fourc/old.  ^ 

113,114.  i»  As  privies  in  e  ft  ate,  whereof  iL////p/wr  here  fpeaketh;  asbe- 

Vide  Se^.  454.    tweene  the  donor  and  donee,  leflbr  and  leflee^  which  privitie  is  ever 

immediate. 

(8. Rep. 4a. b.) ^    *•  Privies  in  blood;  as  the  heire  to  the  ancellor,  or  betweene 

^coparceners,  &c. 
(ABt.24a,  a  )         3«  Privies  in  reprefentntion  ;  as  executors,  &c.  to  the  teftator. 

And  fourthly,  privities  in  tenure,  as  the  lord  and  tenant,  occ. 
which  may  be  reduced  to  two  gcucrall  heads,  jsrivies  in  deed^ 
and  privies  in  law. 

Sc(ft.  462,  463. 

JTE  Mj  ft    home   enfeefe    outers  ALSO,  if  a  man  cnfeofFe  other 

homes  de  [a  terre  fur  c^vfJence^  men  of  his  land   upon    confix 

$i  al  entent  de  performer  fa  darreine  dence,  and  to  the  intent  to  performe 

volunt^  et  le  feoffor  ouufiofl  mcfme  la  his  laft-  will,  and  the  feoffor  occupietU 

terre  a  la  volunt  defis  feoffees^  et  puis  the  f:i:ne  land  at  the  will  of  his  fcof* 

les  feoffees  relejfont  per  lour  fait  a  lour  fees,  and  after  the  feoffees  releafe  by 

feoffor  tout  lour  aroit^  ^c.  ceo  ad  ejie  their  deed  to  their  feoffor  all  their 

un  quefiiorty  ft  tid  releafe  foit  bon  cu  right,  &c.  this  hath  becnc  a  qucftion 

non.     Et  afiuns  ont  dit^  qu- tiel  reLafe  if  fuch  releafe  be  good  or  no.'    And 

eJi  voyd^  pur  ceo  que  nul  privitie  fuit  iome  h^ve  faid,  that  fuch   releafe  is 

perenter  les  feoffees  et  lour  feoffor^  en-  void^  becaufe  there  was  no   privitie 

tant  betweene; 

(1)  [See  Note  1:9.]        (1)  [See  Note  130.] 


Lib.  3. 


Of  Releafes. 


tant  que  nul  leafs  fuit  fait  apres  tie/ 
fioffment  per  Its  feoffees  al  feoffor j  a  te- 
mtr  a  lour  volunt.  Et  afcuns  ont  dit 
le  cmtrarii^  et  ceo  pir  deux  caujei. 


Sed,  463. 

betweene  die  feoffees  and  their  feof- 
for, infoinuch  as  no  leafe  was  made 
after  fuch  feoffment  by  the  feoffees  to 
the  feoffor,  to  hold  at  their  will :  and 
ibme  have  faid  the  contrarie,  and  that 
for  two  caufes* 


Seft.  463. 


TT^  ifl'i  fue  quant  ilel feoffment  eft 
fait  fur  confidence  a  performer  la 
vobmt' del  feoffor^  il  ferra  int endue  per 
la  ley^  que  le  feoffor  doit  maintenant  oc^ 
eupier  la  terre  42  la  volunt  defes  feof- 
fees ;  et  iffint  il  eft  tiel  manner  de  pri^ 
vitie  enter  eux^jicome  hofuefait  unfe^ 
offment  as  autersy  et  ils  incontinent  fur 
le  feoffment  voylent  et  granterord^  que 
lour  feoffor  occupiera  la  terre  a  kiir 
volunt^  ^c. 


H 


Q  N  E  is,  than  when  fuch  feoffment 
is  made  upon  confidence  to  per- 
forme  the  will  of  the  feoffor,  it  Ihall 
bee  intended  by  the  law,  that  the 
feoffor  ought  prefently  to  occupie  the 
land  at  the  will  of  his  feoffees ;  and  fo 
there  is  the  like  kinde  of  privitie  be- 
tweene them,  as  if  a  man  make  a 
feoffment  to  others,  and  they  imme- 
diately upon  the  feoffment  will  and 
grant,  that  their  feoffor  fhall  occupy 
the  land  at  their  will,  &c« 


E  Rf  is  a  queflton  moved,  and  the  reafons  of  both  fides  '>•  S*  4«  t2.U 
^^  (hewed,  atjd  as  it  hath  becne  obferved,  the  latter  opinion  is  »5«  E-4' 
the  better,  being  Liu/etoM'n  owne  opinion.  VidcScdh^ioi. 

«  II  ferra  entendue  per  la  ley  que  k  feoffor  doit  maintenant  occupie  h  4.  E.  4,  3.  b. 

terre  a  la  volunt  de  Us  feojecs,'*     For  iatendments  of  law  men-  9.' H.  7.  fol.  uU 

tioned  by  our  author,  fee  liie  Seflion  in  the  margent.  timo. 

15.  H.  7.  2.  b. 
J4.  H.  8.  9.  a.       tt€t.  99i  100.  xxo.  367.  377.  393*406  440. 

Here  is  to  bee  obferved  the  intendment  of  law,  that  when  k  35*  '^-  ^* 
feoffment  is  made  to  a  future  nfc,  as  to  the  perfornuince  of  his  s«*>fjn»>  »«• 
[271.5.]   laft  win,  the  feoffees  fliall  bee  fciled  to  the  uie  of  the  feoffor  and   "J.  h.  e.^e. 
of  his  heires  in  the  meane  time.  '   ix!  H.  4I  52* 

7,H.4.  A2.       1.  Mar.  ixx.  Dier.     (6.  Rep.  18..  a.)       (Aat.  xix.b.  1x2,  a.]       (a*  Rcf.  58.) 

Jpfte  etenim  leges  cupimnt  utjure  regantur. 

And  reafbn  would  that  feeing  the  feoffment  is  made  without  con-  (i.  RoIl.Abr. 
fideration,  and  the  feoffor  hath  not  difpofed  oi  the  profits  in  the  859.    Sid.  458. 
meane  time,  that  by  conftru£lion  and  intendment  of  law  the  feof-  ^1^-  '*^'  *'J 
for  ought  to  occupie  the  fame  in  the  meane  time.     And  fo  it  is   35*  H.  6. 
when  the  feoffor  difpofeth  the  profits  for  a  particular  time  in  pra^  ^"^H^V  oJu 
Jtnti^  tlie  ufe  of  the  inheritance  fhall  be  to  the  feoffor  and  his  ^^\{^ 
heires,  as  a  thing  not  difpoffd  of;  wherein  it  is  to  be  obferved, 
that  lands  and  tenements  conveyed  upon  confidences,  ufes,  and 
trufts,  are  to  be  ruled  and  decided,  if  queftion  groweth  upon  the 
confidences,  ufes  or  truils,  by  the  judges  of  the  law ;  for  that  it  ap- 

N  4  peareth 


Lib.  3.    Cap,  8«  Of  Releafcs*  8e<:i«  463, 

peareth  bj  this  and  the  next  Seftioiiy  tjiej  are  witlun  the  en^en4« 
nent  and  conftrodion  of  the  lawes  of  the  realme  ( i)« 
(Aat.  f  II.  b.  And  it  is  (o  be  obferved  (as  bath  becnc  laid)  that  there  is  a  ^« 

^^^-  *)  yerfitie  betweene  a  feoffment  of  lands  at  this  day  upon  confidencej, 

or  to  tl'ie  intent  to  perforine  his  laE  will*  and  a  feoffment  to  the 
ufe  of  fuch  perfon  and  perfons*  and  of  fach  eftate  ^nd  eftates,  as 
bee  (hall  appomt  by  his  lad  will :  for,  in  the  firft  cafe,  the  land 
palTeth  by  the  wiil,  and  not  by  the  feoffment ;  for  after  the  feoff- 
ment the  feoffor  was  feifcd  in  fee  fimple*  as  he  was  before ;  bat 
in  the  latter  cafe,  the  will  pnrfuing  his  power  is  but  a  diredlion  of 
the  ufes  of  th:  fecffmeot,  and  the  eftaies  paffe  by  execnrion  of  the 
nfes,  which  were  raifcd  upon  the  feoffment ;  but  in  both  cafes  the 
feoffees  are  feifcd  to  the  ufe  of  the  feoffor  and  his  heircs  in  the 
^^'  f  •  « J  '^'j  rown  time :  and  all  this  and  much  more  concerning  this  maticj- 
Clew',  cafe.        hath  becne  adjjdged. 

D.Uo  &Fra  n't  ^*^^^>  "^*^*  ^uc  raifed  cither  by  tranfmutation  of  the  eilatey  as  by 
cafe,  L  I.  &c.  fi"^»  feoffment,  common  recovcrie,  &c.  or  out  of  the  ftate  of  the 
fel.  113.  owner  of  the  land,  by  bargaine  ard  fale  by  deed  indented  and 

inrolled,  or  by  covenant  upon  lawfull  confideration,  whereof  you 
may  read  plentiful')'  in  my  Reverts. 
(1.  Roll.^Abr.  ^  feoffee  to  the' ufe  ai  A,  and  his  heires,  before  the  ftatute  of 

119.  K.  192.  b.  2y.  H,  S.  for  money  bnrgaineih  and  felleth  the  land  to  C.  and  his 
Sut.a7.  H.  S.  heires,  who  hath  no  noiice  of  the  former  ufe ;  yet  no  ufe  paffeth 
c- 10.  by  this  bargaine  a^d  fale,  for  there  cannot  be  two  ufes  in  e//i,  of 

^*  iT'  '^*  ^''^  *"^  '^*  ^^™^  ^^^^  *  ^^^  feeing  there  is  no  tranfmutation  of 

sid.  26.)'*'*        pcffeffion  by  the  terre-tenant,  the  former  ufe  can  neither  be  ex- 

tind  nor  altered.     And  if  there  could  be  two  ufes  of  one  and  the  ^ 

fame  land,  then  could  not  the  faid  ftatute  execute  fither  of  them    fsv^t^tj 
(Aat.  aa.  b,)        for  the  uncertaintie.     But  if  J,  diffeife  ore  to  the  ufe  of  B.  and  A, 

doth  bargaine  and  fell  the  land  for  money  to  C  C.  hath  an  ufe  | 
and  here  be  two  ufes  of  one  land,  but  of  (everall  natures ;  the  one, 
vix,  upon  the  bargaine  and  fale  to  be  executed  by  the  ftatute, 
and  the  other  not. 

But  fince  L/ttlctcn  wrote,  all  ufes  are  transferred  by  ad  of  Pv- 
[<]27.  H.t.  liament  [c]  into  poffeiSon,  fo  as  the  cafe  whiph  LittUfn  here  puts 
cr.p.  la  is  thereby  altogether  altered.     Yet  it  is  neceffarie  to  bee  knowen, 

(Dr.  and  Stud,     ^ju^t  (^^  common  law  was  before  the  making  of  the  ftatute,  and 
9^'^t  ]nay  ferve  for  the  knowledge  of  the  law  in  like  caie. 

••  lucoutinent  fur  le  feoffmini**  ^0  incontiiunii  fwtt  i»  ifi  vi- 
4ent\ 

*•  A  lour  'veJmuu  f5?r."  Here  is  implyed,  cverie  tenapcie  at  wiH 
is  at  the  will  of  both  parties^  as  before  in  his  proper  place  hatH 
beene  (hewed. 

(i)  [See  Note  131. j 


H&. 


% 


lib,  3. 


Of  Rcleafet^ 


8eA.  454* 


StA.  464. 


TJN  outer  caufi  Us  allegeonty  queji 
^^  tiel  Urre  vault  xL  s.  per  an^  tfr . 
denque  tiel  feoffor  ferra  jure  en  ajjifes  et 
en  outers  ehquejls  en  plees  realxy  it 
auxy  en  plees  perjhnals^  de  quel  ground 
Jum  qtu  Us  plaint  if es  voilent  counter^ 
*  \^c,  Et  ceo  eft  per  le  common  ley  de 
la  terre*  Ergo,  ceo  eji  pur  un  ground 
caufe.  Et  la  caufe  efl^  que  la  ley  voet 
que  tiels  feoffors  et  lour  heires  doient 
occupier^  i^c.  et  prenier  et  enjoyer 
touts  moner  de  profits^  iffues^  et  reve^ 
nueSy  ^c,  Jicome  les  tenements  fueront 
lour  mefmesy  fans  interruption  de  les 
f^^ffeesy  nient  objlant  tiel  feoffment. 
Ergo,  mepne  la  ley  done  privitie  peren^ 
ter  tiels  feoffors  et  les  feoffees  fur  con- 
fdenccy  Wr.  pur  queux  caufes  Us  ont 
dit^  que  tiels  releafes  faits  per  tiels  fe- 
offees fur  confidence  a  lour  feoffor  ou  a 
jes  heiresy  ^c.  ijjint  occupant  la  terre^ 
^ferra  affets  hon :  et  ceji  le  melipr 
pfiniony  come  ilfembUy  Wr, 


X  Quaere,  (or  ceoferjible  nul  ley  a 
fet  jour. 


A  NOT  HER  caufe  they  al- 
"^  leage,  that  if  fuch  land  b«c 
worth  fortie  (hillings  a  yearc,  &c, 
then-  fuch  feoffor  mall  be  fworn  in 
ainfe  and  othe^  enquefts  in  plees 
reals,  and  alfo  in  plees  perfonals,  of 
what  great  fum  foever  the  plaintifFe 
will  declare,  &c.  And  this  is  by  the 
common  law  of  the  land.  ErgOj  this 
is  for  a  great  caofe.  And  the  caufe  is, 
for  that  the  law  will  that  fuch  feofFors 
and  their  heires  ought  to  occupic,  &c. 
and  take  and  enjoy  all  manner  of  pro* 
fits,  ilTues,  &  revenues,  &c.  as  if  the 
lands  were  their  own,  without  inter- 
ruption of  the  feoffees,  notwithftand- 
ing  fuch  feoffment  ErgOy  the  fame  law 
giveth  a  privitie  between  fuch  feoffors 
and  the  feoffees  upon  confidence,  &c« 
for  which  caufes  they  have  faid,  that 
fuch  releafes  made  by  fuch  feoffees 
upon  confidence  to  their  feoffor  or  to 
his  heirs,  &c«  fo  occupying  the  lands, 
fhall  bee  good  enough :  and  this  is  the 
better  Qpinion,  as  it  feemeth. 

Slifarey  for  this  feemeth  no  law  at 
this  day. 


B 


y  tl^e^  ftatute  of  2.  i/.  5.  cap.  3.  (btate  a.  it  is  enafled,  that, 
in  three  cafes,  he  th^t  paHTeih  in  an  enquelt,  ought  to  have 
lands  and  tenements  to  the  value  of  fortie  ihillings,  'vi%.  Fird, 
ppon  triall  of  the  death  of  a  man.  Secondl/y  in  plea  reall  be- 
^eene  partie  and  p^rtie.  And  thirdly*  in  plea  perfonalI»  where 
^he  debt  or  the  dammages  in  ^he  declaration  amount  unto  fortie 
varices,  (i)  And  it  is  worth  the  noting*  ;hat  the  judges  that  were 
^t  the  making  of  tjiat  ilatute  did  conilrue  it  by  equitie :  for  where 
the  ftatute  fpeakies  in  the  disjundive  debt  or  dammages,  they  ad- 
padged  that  where  tl^e  debt  and  damages  amounted  to  fortie 
markes,  that  it  w«s  within  the  ilatate.  Fortefeue  [/]  faith,  Uhi 
^amna  vel  debftum  in  perfonalibus  qdionibus  non  excedunt  quadraginta 
fnarcat  m»neta  Anglican^,  bine  nan  requinturt  quod juratores  im  ac^ 
tionibus  bujufmodi  tantum  expfifdere  pcj/snt :  habebunt  tamen-  terram 
mI  redditum  ad  'valorem  coi^petentem,juxta  difcretionemjuftitiariorum^ 
pr.     ^nd  forafmuch  2^  at  the  tio^e  of  the  making  of  this  flatute^ 

the 


(Ant.  i56.b,] 
»8.  H.  8. 
Dy.  fol  9. 
Vid.  W.  s. 
cap.  38.) 
L*eftat.  de 
21.  £.  I.  d« 
juratii  poneiMfi* 
in  alfifis,  ftc. 
(Fortefeue  61.  «• 
37.  £1.  c.  6. 
Ant.  157.  a«)      - 

.  H.  5*  fol.  \m 
/]  Fortefc 
cap.  15. 


I 


^  &r.  not  in  L«  and  M.  nor  Hoh. 
^  ^r.  ad4ed  JL.  and  M.  and  Koh. 

(!)  [Sec  Note  131.] 


t  This  paragraph  not  in  L.  apd  ^f»  nof 
Roh. 
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the  greater  part  of  the  lands  in  England  in  thofe  tfonblefonie  and 

dangerous  times  (when  that  unhappie  controverfie  betweene  the 

hotties  of  York  e  and  Lane  after  was  began)  were  in  ufe  ;  and  the 

iatute  was  made  to  remcdie  a  mifchiefe,  that  the  (heri£e  ufed  to 

■5-  JJ'  7*  » !•*•    return  fimple  men  of  fmall  or  no  onderftanding ;  and  therefore  the   \^yZm  b.] 

^J'^'^l'J'^      ftatute  provided,  that  hee  ihoold  returne  fgfficient  men  :  and  ai-   *"    '  '* 

Sr   *M  !•  ^-^  ^  jj^^  ^]^^  1^^^  ^2 J  ^Yi^  feoffees,  yet  for  that  they  had  it  b^t 

upon  truf},  and  ctjiy  que  ufe  tooke  the  whole  profits,  as  our  author 
here  faith,  and  m  equity  and  confcience  the  land  was  his,  there- 
fore the  y^^%t%,  fcr  advancement  and  expedition  of  juftice,  ex- 
tended the  ftatute  (againft  the  letter)  to  afij  que  ufi^  and  not  to  the 
feoiees.  (l) 

fV|}.H.<.  39*  \n'\  But  note,  if  a  man  hath  a  freehold  fwr  fermi  d'autir  wie, 
H^t,  ■9'       or  IS  feifed  in  his  wife's  right,  and  is  returned  on  a  jurie,  yet  if 

lAot-'sci^a!.)     *^*®'^  ^^  ^  returm-d,  cefty  fuen/u,  or  bis  wife  die,  hee  maybe 

challenged ;  and  fo  it  is  if  after  the  retiime  the  lands  be  evi^d. 

•*  £t  ceo  tft  fir  It  commM  ley*^*    Here  three  things  arc  to  be 

obferved.     Firft,  that  the  furell  conftrud^ion  of  a  ftatute  is  by  the 

rule  and  rcafon  of  the  common  law.     Secondly,  that  ufes  were  at 

(f  1  »7-  H*  ^*      the  common  law.     Thirdly,  that  now  feeing  the  ftatute  [^J  of 

Mfi;i«»  27.  H.  8.  cup,  10.  which  hath  beene  enaded  fince  Littleton  wrote^ 

bath  transferred  the  poflefiion  to  the  ttfe»  this  cafe  holdetb  not  at 
thiA  day  ;  but  this  latter  opinion  before  that  ftatnte  was  good  law, 
as  Liulttom  here  taketh  it. 

(S»Rcp^4a.b.)       **  Me/me  la  ley  dem  privitie^  i^c,'*     Hereof  it  folkwetb,  that 

when  the  law  gives  to  any  man  any  eftate  or  poflieflion,  the  law' 
giveth  alio  a  privitie  and  other  necefTaries  to  the  fame,  and  £1/* 
tleiOK  concludeih  it  with  an  illaUve,  ergc,  me/me  la  ley  dniu  privitie, 
which  is  veiie  obfervable  for  a  conclufion  in  other  cafes. 
(Ante  f  5^  k}         And  the  (qugere)  here  made  in  the  end  of  this  Sedion  is  not  ia 

the  original!,  but  added  by  fome  other,  and  there/ore  to  be  re- 
jeded. 
s75lLcff.6«         Atfo  fince  Litileton  wrote,  the  faid  ftatnte  of  2.  /f.  5.  is  altered  r 

for  where  that  Itatute  limited  fortie  (hillings,  now  a  latter  (latute 
hath  raifed  it  to  foure  pounds,  and  fo  it  ought  to  be  contained  in 
the  'veaiye facia!. 
f\.  Com.  352.  K.  Aia/tff  an  ufe  is  a  trod  or  confidence  repofed  in  fome  Other,  which 
in  Dci«in«rc*3  is  not  illuing  out  of  the  land,  but  as  a  thing  collaterall,  annexed  in 
caff ,aod  349.  b.  privitie  to  the  eiia:e  of  the  land,  and  to  the  perfon  touching  the 
iltViT  14^'*  land, /^/7«#/,  that  cefy  qui  ufe  ihall  take  the  profit,  and  that  the 
in  CboJeyc's  terrC'-teuant  ihail  make  an  eftate  according  to  his  diredion.  So  aa 
cafe.  Lib.  %,  eefty  que  ufe  had  neiiher  jus  in  re,  tioryuj  ad  rem,  bat  only  a  confi* 
lol.  58.  7S.  dence  and  truft,  for  which  he  had  no  remedie  by  the  common  law^ 

I'i'  ^  f°/*  ^    ^^'  ^^'  breach  of  trufl  his  remedie  was  only  hy  fuhpcena  in  chance- 
*  *Z  ^  *  '^*    rie :  and  yet  the  judges,  for  the  caufe  aforefaid,  made  the  fiadd  con- 

iknidicn  upon  the  faid  Itatute. 

Now  hew  jurors  (hall  bee  retnmed,  both  in  common.plees,  and 

alfo  in  plees  of  the  crowne,  and  in  what  manner  evidence  ihall  be 

given  to  them,  and  how  they  (hall  be  kept«  nntill  they  give  their 

foneTc. ca^ 35,  verdii^,  jbu  may  read  in  Firtifcue,  and  therefore  need  not  to  be 

**»  *>  here  infcned. 

(z)  See  loid  Bacon*t  reading  on  the  ftatute  of  nies,  p.  S»  acard*  edit*  jj%$* 
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Sea.  4^5,, 


JT E  My  releafes  folonqui  le  mettfr 
en  fatty  afcun  foits  ont  low  tffeSi 
perforce  d'enlarger  Nftate  celuy  a  que 
f  277.  a.  1   ^  ^^^f^fr  eft  fait.     Sicome  jeo  leffa  cer-^ 
^  '  •^'   *■'   tain  Urre  a  un  heme  pur  ttrme  des  ans^ 
perforce  de  que  il  eft  en  pojp-fforiy  et 
puis  jeo   relejja    a  iuy    tout   le  droit 
que  jeo  aye  en  le  t err e  fans  pluis  pa^ 
rolx  mi  iter  en  lefait,  et  deliver  a  lay 
le  fatty  donques  il  ad  efiate  forfque  pur 
Urme  de  fa  vie.     Et  la  caufe  ejl^  pur 
ceo  que  quant  le  reverjion  ou  le  rt^main- 
der  eft  en  un  home  lequel  voile  enlarger 
per  Jon  releas  Veflate  le  tevMnt^  isc,  il 
n^  aver  a  pluis  greinder  eftate^  mes  en 
^  tic  I  manner  et  forme  fie  ome  f  tiel fe- 
offor fuit  feifie  en  fccy  et  vollcit  per  fon 
fait  faire  eft  ate  a  un  en  certaine  formcy 
et  deliver  a   Iuy  feiftn  per  force  de 
mefme  lefait :  ft  en  tielfait  de  feoffe* 
ment  r.ejott  afcun  parol  de  enberitanccy  % 
donques  il  adforfque  efiate  pur  tertne 
de  vie',  et  ijfmt  il  efl  en  tiels  releafcs 
faits  per  ||  eux  en  la  reverfion  ou  en  le 
remainder*     Car  fi  jeo  lejja  la  terre  a 
un  home  pur  terme  de  fa  vle^  et  puis 
jeo  releffa  a  Iuy  tout  mon  droit  fauns 
plus  dire  en  U  releas^  fon  ffiate  n^eft  my 
enlarge,     Mes  ft  jeo  relejlj'a  a  Iuy  ct  a 
fes  heireSy  donques  il  ad  fee  fimple  \  et 
fijeo  releffa  a  Iuy  et  a  fes  hcires  defon 
corps  engendresy  donques  H  ad  fee  tailcy 
i^C*    Et  iffmt  il  covient  de  fpecifier  en 
le  fait  quel  ejiate.  celuy  a  que  k  releas 
eft  fait  aver  at 


ALSO,  releaies  according  to  Ae 
'^   matter  in  hSty  fometimes  have 
their  efFeft  by  force  to  enlarge  the 
ftate  of  him  to  whom  the  releafe  is 
made,     (i)  As  if  I  let.certaine  lan4 
to  one  for  terme  of  ycares,  by  force 
whereof  hee  is  in  poiTeiliojn,  and  after  i 
I  releafe  to  him  all  the  right  which  I 
have  in  the  land  without  putting  more 
words  in  the  deed,  and  deliver  to  him 
the  deed,  then  hath  hee  an  eftate  but 
for  terme  of  hir life.    And  the  reafoa 
is,  for  that  when  the  reverfion  or  re- 
maynder  is  in  a  man  who  will  by  his  ' 
releafe  inlarge  the  eftate  of  the  te- 
nant, &c.  hee  (hall  have  no  greater 
edate,  but  in  fuch  manner  and  forme 
as  if  fuch  lefTor  were  feifed  in  fee,  and 
by  his  deed  will  make  an  eftate  to  one  ^ 
in  a  certain  forme,  and  deliver  to  him  ' 
feifm  by  force  of  the  lame  deed :  if  in 
fuch  deed  of  feofFement  there  be  net 
any  word  of  inheritance,  thcn.hehath 
but  an  «eftate  for  lifej  and  fo  it  is  ia 
fuch  releafes  made  by  thofe  in  the  re- 
verfion or  in  the  remainder.     For  if 
I  let  land  to  a  man  for  terme  of  his 
life,  and  after  I  releafe  to  him  all  tnj 
right  without  more  faying  in  tbe.re*  • 
Jeafe,  his  efiate  is  not  enlarged,    fiut 
if  I  releaie  to  him  and  to  his  heires, 
then  he  hath  a  fee  fimple;  and' if  I  ' 
releafe  to  him  and  to  his  heircs  of  his 
bodie  begotten,  then  hee  hath  a  fee  : 
tailcj  &c.    And  fo  it  behoveth  to  fpc- 
cifie  in  the  deed  what  eftate  hee  to 
whom  the  releafe  is  made  fhali  have*     > 


leafe  to  B,  for  life*  and  the  lelTee  maketh  a  leafe  for  yeares,  and  af- 
ter J,  releafeth  to  the  IciTee  for  yearns,  and  bis  heires,  this  releafe  {JPofk.  296,  a.) 

is 


*  tUl — //?,  L.  and  M.  and  Roh, 
t^  added  In  JU.  and  M,  and  Koh, 

(x)  [See  Note  «33,] 


t  &r.  added  t"  and  M.  and  Roh. 
I  per  eux  not  in  L.  and  M.  nor  Roh« 


s 
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is  Yoid  to  enlar^  the  f  ftate«  bceaQfe  tlierc  it  no  privitjr  betweene 
J.  and  the  lelTee  for  yearrs. 
(Aae.  270.  a.)         ^^  ^  ni^i^  make  a  leafe  for  twenty  yearcs»  and  tlie  leffee  make  a 

leafe  for  ten  yeares,  if  the  firil  leflbr  doth  releafe  to  the  fecond  lef- 
fee,  and  his  heires,  this  releafe  is  void  for  the  caufe  aforefatd. 

For  the  fame  caufe«  if  the  donee  in  taile  make  a  leafe  for  his 
owne  Ufe»  and  the  donor  releafe  to  the  leiFce  and  his  heires^  this  re- 
leafe is  void  to  enlarge  the  eftate. 

And  as  privity  is  neceiTarie  in  this  cafe,  fo  privity  only  is  not  fuf- 
(Ant.  'Z64.  !•  licient.  As  if  an  infant  make  a  leafe  for  life,  and  the  leflee  grant- 
Toft.  185.  b.  pth  over  his  cftate  with  warranty,  the  infant  at  full  age  bringeth  a 
S«^  49<>>49i0  iumfuit  infra  atattm,  the  tenant  voucheth  his  grantor,  who  entereth 

into  warranty,  the  demandant  releafeth  to  him  and  his  heires; 
here  is  privttie  in  law,  and  a  tenancie  in  fuppoiitlon  of  law :  and 
ret  becaufe  hee  in  rei  *veritaie  hath  no  eflate,it  cannot  tnure  to  him 
»y  way  of  inlargement ;  for  how  can  his  eftate  be  inlarged,  that 
bath  not  any  } 

If  a  tenant  by  the  coartefie  grant  over  his  eftate,  yet  he  is  te- 
CAnt.  ct.  ft  "^"^  ^'  ^^  ^^  aAion  of  wade,  attornement«  Sec.  and  yet  a  releafe  to 
^  «.)  him  and  his  heires  cannot  enure  to  enlarge  his  eilate  that  hath  no 

eftate  at  all. 

But  if  a  man  make  a  leafe  for  yeares,  the  remainder  for  life,  a 

releafe  by  the  leiTor  to  the  leflee  for  yeares,  and  to  his  heires,  is 

good,  for  that  he  hath  both  a  privity  and  an  eftate;  and  the  re- 

(s.  KolS.  AW*      ]eafe  alfb  to  him  in  the  remainder  for  life  and  his  heires,  is  good 

4CO-)  alfo. 

4S.  E.  3. 16,  If  I  grant  the  r^verfion  pf  my  tenant  for  life  to  another  for  life, 

a.  per  Periayet  now  fliall  not  I' have  an  a^ion  of  wafte:  (2)  but  if  I  releafe  to 
Finchdcn.  i[^^  grantee  for  life,  and  his  heires,  now  hee  hath  the  fee  ftmple,  [27 "It  b.J 

lAnb  S4.  a*)  ^^  >^  farther  to  be  obferved,  that  to  a  releafe  that  eiMireth  by 

wav  of  enlargement  of  the  eftate,  there  is  not  only  required  privity, 
as  hath  beene  faid,  and  an  eilate  alfo,  bat  fufficient  words  in  law 
to  raife  or  create  a  new  eftate.  If  a  man  make  a  leafe  to  J.  for 
terme  of  the  life  of  £,  and  after  releafe  to  ^.  all  his  rieht  in  the 
fAjit»4a.ib}       land,  by  this,  A,  hath  an  eftate  for  terme  of  his  owne  life;  for  a 

leafe  for  terme  of  his  owne  life  is  higher  in  judgement  of  law,  than 
an  eftate  for  terme  of  another  man's  life. 
s6.  H.  €.  le*  If  a  feme  covert  be  tenant  for  life,  a  releafe  to  the  hufband  and 

hide  4,$.  his  heires  is  good,  for  there  is  both  privity  and  an  eftate  in  the 

L*f^  I*  ^  hufband,  whereupon  the  releafe  ifiay  fiifficiently  enorc  by  way  of 
itfVi't.  rVSI*  «^)argement  (a) ;  for  by  the  entermarriage  he  gaineth  a  freehold 
Stanf.  prer.  7.  b.  in  his  wife's  right. 

a*.  Air.  i».  «  Tout  h  intU:^    Vidt  Sed.  6;o. 

ii.H.  7.  19«  -' 

IPoft.'aoo.'  a!  **  ^*^  '^'■"'^  ^^'  ^*'*"  So  it  is  if  a  releafe  be  made  to  tenant  by 
AAt.  170^  b.)      fiatute,  ftaple  or  merchant,  or  tenant  by  tUgitt  as  hath  beene  faid; 

and  fo  likewife  to  gardeine  in  chivatne  which  holdeth  in  for  the 
value,  by  him  in  the  reverfion  of  all  his  right  in  the  land,  by  this 
a  freehold  pafteth  for  the  life  of  him  to  whom  the  releafe  is  made, 
for  that  is  the  greateft  eftate  that  cs^q  pafie  withoot  apt  words  of 
inheritance. 

Jf 

(f )  [See  Note  aj4-J  (1)  [Set  Note  »3|.J 
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If  a  man  make  a  leafe  for  ten  yeares,  the  remunder  for  twenty 
yeares»  he  in  the  remainder  releafeth  all  his  right  to  the  leflee*  he 
(hall  have  an  eftate  for  thirty  yeares;  for  one  chattle  cannot  (i.Leoi30}.3i3« 
drowne  another,  and  yeares  cannot  be  confumed  in  yeares.  Ant  193.  k.) 

*<  Mes  fi  jf  rtUafi  «  A^  //  afes  bHrts,  C5r«*'  Here  it  Is  to  bee 
obferved,  that  when  a  releafe  doth  enare  by  way  of  enlargement  of 
an  eftate,  no  inheritance  either  in  fee  fimple  or  fee  taile,  can  paiTe 
without  apt  words  of  inheritance. 

But  there  is  a  diveriity  betweene  a  releafe  that  ennreth  by  way  9.  ETm.  Dicr. 
of  enlargement  of  the  ftate  and  by  w^y  of  mi tur  Pejiatg  (2);  for  263.  lo.EUx. 
when  an  eftate  paffeth  by  way  of  mitur  Pifiau,  there  fometime  ?*"**l^*'    ^ . 
there  need  not  any  words  of  inheritance.     As  if  a  joynt  eftate  be  ^j"^^  7o.'bb 
made  to  the  huiband  and  to  his  wife,  and  to  a  third  perfon  and  to   ixo^hl 
their  heires,  the  third  perfon  releafeth  all  his  right  to  the  hufband, 
this  (hall  enure  by  way  of  mitter  Pe/fa/e,  and  not  by  way  of  en* 
largensent  of  the  eftate,  becanfe  the  hufband  had  a  fee  fimple,  and  See  bcftrein  the 
needeth  not  to  have  any  words  of  inheritance.    So  it  is  if  the  re-  ^*v^o£Ftt 
leafe  had  been  made  to  the  wife.  **"?**»  9* 

(^)  If  there  be  three  joyntenants,  and  one  releafe  to  one  of  the  (^)  40.  £.3.41* 
other  all  his  right,  this  enureth  by  way  of  mittfr  Pejiate,  and  paf-  46.  £.  3. 
feth  the  whole  fee  fimple  without  thefe  words  (heires).     But  if  '9*^*^- 
there  be  two  joyntenants,  and  the  one  of  them  releafe  all  his  right  ^^'^  5*|' 
to  the  other,  this  doth  not  to  all  purpofes  enure  by  way  of  min^r      '   *  ^  ^* 
Piftaitf  for  it  maketh  no  degree,  and  hee  to  whom  the  releafe  is 
made  fiiall  for  many  purpofes  be  adjudged  in  from  the  fir  ft  feoffor, 
and  this  releafe  ihall  veft  all  in  the  other  joyntenant  without  thefe 
words  (heires) .  ,<,,  E.  4. 3.  W 

But  if  there  be  two  coparceners,  and  the  one  releafe  all  his  37.  H.  S.  tit. 
right  to  the  other,  this  (hall  enure  by  way  of  mtttr  Pefiatt^  and  alienation. 
(hall  make  a  degree,  and  without  thefe  words  (heires)   (hall  pafTe  ^^*  |i'     « 
the  whole  fee  fimple.     And  it  is  to  be  obferved,  that  to  releafes  ^^*  ^^  * 
that  enure  by  way  of  mitter  Ptftati^  xhere  mall  be  privity  of  eftate  9.Eiis.  Dicr« 
at  the  time  of  the  releafe.  263. 

If  two  coparceners  be  of  a  rent,  and  the  one  of  them  take  the  ^^  j.  ..   . . 
ter-tenant  to  hulband,  the  other  may  releafe  to  her,  notwitnftand-  ^V    10.  £.4, 
ing  the  rent  be  in  fufpence,  and  it  (hall  enure  by  way  of  mitter  3.  b.) 
Pefiate,  and  (be  may  releafe  alfo  to  the  ter-tenant,  and  that  fh'*!! 
enure  by  way  of  extinj^uiihment :  but  if  (he  releafe  to  her  fifter 
and  to  her  hufband,  it  is  good  to  bee  feene  how  ic  (hall  enure. 

Littleton  having  now  fpoken  of  releafes  that  enure  by  way  of  Vld.  Litt.  fat 
enlargement  of  ;he.  eftate,  and  of  releafes  that  enure  by  way  of  mi/-  ^|»  ^*    «  * 
ter  Pejlatet  proceedeth  to  releafes  that  enure  by  way  of  mitter  U  {p^ftj^io  L) 
droit.     So  as  of  that  which  hath  beeue  and  (hall  bee  faid  by  our    .     '   ^  '    * 
author  of  releafes,  it  appeareth  that  fome  doe  enure  by  way  of 
enlargement  of  eflate,  fome  by  way  of  mitter  Peftate^  fome  hy  way 
Emitter  le  droit,  by  way  t>f  entrie  and  feoffment,  and  fome  by  ex«i 
linguilhment. 

(a)  [See  Note  «}£.] 
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TTEM^  ajcunpf$tts  nUe^es  urera 
^  di  wiitery  et  vefter  le  artit  celttf 
Mi  fait  U  releafe  a  celuy  a  que  U  re- 
uas  ejl  faiu  olcome  un  home  ejt  dij- 
feifiy  it  il  relejfa  a  Jon  diffeifor  tout  le 
droit  que  il  ady  en  cejl  eas  le  d:j[fttJ'or 
44  fon  droit y  ijjint  que  lou  fon  tfate 
mdivantfuit  torcious^  ore  per  tiel  rcleas 
il  iftfait  loyal  et  droitureL 


A  L  S  0>  fometimes  releafe^  ftall 
'^^  enure  de  miiterj  and  vcft  the 
right  of  him  which  maices  tn?  releafe 
to  him  CO  whom  the  releafe  h  made* 
As  if  a  man  be  diiTeifed,  and  he  re- 
Icafcth  to  his  difTeiibr  al!  his  ri^ht,  iti 
this  caf^i  tht!  clilTt:fj.»r  hat.*  his  right,  fo 
as  where  be  to  re  hi3  iiace  was  wrong- 
full,  now  by  this  releafe  it  is  made 
lawful!  and  righu  (i) 


•  XPT  il  releja  a  fin  dijeiror,  ife.'*  This  releafe  fo  puttctE 
'^■^  the  right  of  the  diilcifee  (o  the  difleifor,  that  it  changeth 
the  quality  of  the  eiUte  of  thedi/Teifor ;  for  where  his  elUte  was  be* 
fore  wrongfully  it  is  by  this  releafe  made  lawfull.  But  how  farre» 
and  to  what  refpeds  his  eftate  is  changed,  ihall  be  faid  hereafter 
in  this  chapter  in  his  proper  place. 


[274-  *•! 


Scft.  467. 


'  JL^E  S  hic  nota,  que  quant  borne  ejl 
Jeifi  en  fee  ftmple  d^afcun  terres 
0u  tenements^  et  un  auter  voile  releafer 
a  bey  tout  le  droit  que  il  ad  en  nujmes 
let  tenement Sy  il  ne  befoipu  de  parler 
de  let  beires  celuy  a  que  le  releas  ejl 

faity  pttr  cea  que  il  avoit  fee  Jimple  al 
temps  de  releas  fait.     Carji  releas fuit 

fait  a  Itty  *  pur  un  /o«r,  ou  pur  un 
heurey  eeoferroit  auxy  fort  a  luy  en  leyy 

ficonu  il  ujl  releas  a  luy  et  afes  beires* 
Car  quafttfoH  droit  fuit  ale  de  luy  a  un 

foits  per  fon  releas  Jans  afcun  conditiony 
Uc.  a  celuy  que  ad  fee  Jimplcy  il  ejl  ale 
m  touts  jours. 


jD  U  T  here  note,  diat  when  a  man 
is  feifed  in  fee  Ample  of  any 
lands  or  tenements  and  another  wiu 
releale  to  him  all  the  right  which  he 
hath  in  the/ame  tenements,  he  need- 
eth  not  to  fpeake  of  the  heires  of  him 
to  whom  the  releafe  is  made,  for  that 
he  hath  a  &e  fimple  at  the  time  of 
the  releafe  made.  For  if  the  releafe 
was  made  to  him  for  a  day,  or  an 
houre,  this  fnall  bee  as  ftrong  to  him 
in  law,  as  if  he  had  releafed  t  j  htm 
and  his  heires.  For  when  his  right 
was  once  gone  from  him  by  his  re- 
leafe without  any  condition,  &c.  to 
him  that  hath  the  fee  fimple,  it  is 
gone  for  ever. 


**    T  L  He  hefoigne  a  parler  de  Its  beires^  ^a"     And  the  reafon  of 

'^  Littleton  hereof  is,  for  that  the  diffeifor  hath  a  fee  fimple  at 

the  time  of  the  releafe  made.     And  this  appeareth  by  that  which 

(P«ft.iSo.  a.)    hath  beene  faid  before^  fo  as  regularly  hec  that  hath  a  fee  fim> 

^  ft  a  fes  heires  added  L.  and  M.  and  Rolh 
(i)  [See  Note  «}/<] 
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pie  at  the  time  of  the  releaie  made  of  a  righ^  &c  needeth  not 
ipeake  of  his  heires. 

*  Carfi  reJeaff.  ftdt  faii  a  Imy  pur  urn  jour^  tic  J**     For  the  di*  Vide  6.  £.3.17, 
verfitj  is  betweene  a  releafe  of  part  of  the  eftate  of  a  right,  and  12.  E.  4.  tic 
between  a  rdeafe  of  ia  right  in  part  of  the  land.     And  therefore  Dcfc«iL  F-  %^ 
LittUtom  here  laith,  that  a  releafe  of  a  right  for  a  day  or  an  honre 
is  of  as  good  force,  as  if  he  had  releafed  his  right  to  him  and  his 
heires*    But  if  a  nian  be  difieifed  of  two  acres*  ae  may  releafe  his  (Aac  152. «.) 
right  in  one  of  them>  and  yet  enter  into  the  other. 


[274.  b.] 


«  Sans  mfctm  einJiiion,  (fc"  Herein  is  implyed  two  diver ficies : 
firfty  betweene  the  quantity  of  the  eftate  in  a  right,  and  the  quality 
thereof;  for  albeit  the  difleifee  cannot  releafe  part  of  the  eftate^ 
as  hath  beene  iaid,  yet  may  he  releafe  his  right  upon  condition, 
as  here  it  appeareth  by  Litikton,  [r]  and  it  agreeth  with  oar  \A  4*  ^«  a. 
bookes.  Kzx^Ct  50, 

Alfo  here  is  another  diverfity  betweene  a  right,  whereof  Little-  Ji"  ^  ^^ 
ton  putteth  his  cafe»  which  is  favoured  in  law,  and  a  condition  31.  ai{iL 
created  by  the  party  which  is  odious  in  law,  for  that  it  defeatech  zi-  H.  24. 
cflates.     And  therefore  if  a  condition  be  releafed  upon  condition^ 
the  releafe  is  good,  and  the  condition  void. 

What  things  may  be  done  upon  condition,  is  too  large  a  matter  (6.  Rep.  5s.  «• 
to  handle  in  this  place,  our  author  having  treated  of  Conditions  be-  ^^^•^7-  a. 
fore:  only  to  give  a  touch  of  fome  things  omitted  there,  (hall  fuf-  3«*>«  h») 
£ce.     An  exprefle  manumiffion  of  a  vilSeine  cannot  be  upon  con- 
dition, for  once  fttt,  in  that  cafe^  and  ever  free ;  alfo  an  attorn- 
ment to  a  grantee  upon  condition,  the  condition  is  void  bccaufe 
the  grant  is  once  (ettled.     But  this  is  to  be  underliood  of  a  condi- 
tion fnbfeqoeot*  and  not  of  a  condition  precedent;  for  in  both  Rot. parHamnt 
thofe  cafes,  the  condition  precedent  is  good*    But  letters  patents  of  18.  k.  t.  num. 
/denissatioD  made  to  an  alien,  may  be  either  upon  condition  fubfe-  ag.  Ap.  GwU. 
qoent  or  precedent ;  and  fo  may  the  king  make  a  charter  of  par-  ^^^^'*  cafe. 
4oa  to  a  man  of  his  life  upon  condition,  as  is  abovefaid.  V^\f"  ^'^f  ^ 

SCci  •    2}.6  0  •  (9«  Roll.  A br.  4pa ) 

R/TJ!  S  hu  •  bdme  ad  un  revtrjion  OUT  where  a  man  hath  a  rever- 

inftiJimpU^  QU  un  remainder  lion  in  fee  fimple,  or  a  re/nain- 

tn  fie  fimple^  al  temps  de  releasfaity  la  der  in  fee  fimple,  at  the  time  of  die 

y//  voyle  releafer  al  tenant  pur  tertni  /eleafe  made,  there  if  he  will  releafe 

d^dnsy  ou  pur  terme  de  v/V,  ou  al  te»  to  the  tenant  for  yeares,  or  for  lilfc,  or 

nant  en  h  iaile^  il  ctroient  a  determiner  to  the  tenant  in  taile,  hee  ought  to 

Pf/iate  que  celuy  a  que  le  releas  ejlfait  determine  the  eftate  which    he   to 

avera  per  force  de  mefme  U  releas^  pur  whom  the  releafe  is  made  {hal  hare 

it^  qme  till  rieUas  inunra  pur  enlarger  by  force  of  the  fame  releafe,  for  that 

tefiate  de  celuy  a  que  U  releas  tjl  fuch  releafe  fhall  enure  to  enlarge  the 

fatt^  f  cfbite  of  hrm  to  whom  the  rci^e  ia 

made,  (i) 

Of  this  fufficient  hath  beepe  faid  before. 

^       *  iiiffr«HW>  L.  and  M.  and  Roh.  t  ^ ^*  added  L,  and  M.  and  Rofcf 

(i)  [See  Note  as8.] 

Sed. 
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Se£t.  4694 


Jljf  E  S  auterment  eft  hu  home  ad 
^^  forfqtu  droit  a  la  terre^  et  n*ad 
riens  en  le  reverjion  ne  en  k  remainder 
en  fait.  Car  ji  tiel  home  relejfa  tout 
fon  droit  a  un  que  ejl  tenant  de  U  franks 
tenement'^  tout  fon  droit  eft  ale^  content 
que  nul  mention  foit  fait  de  ies  heires 
celuy  a  que  le  releas  eft  fait.  Car  ft 
jeo  lejfa  terres  \  a  un  home  pur  terme 
de  fa  vie^  Ji  jeo  puis  releafe  a  luy  pur 
eniarger  Jon  eftatey  ilcovient  que  jeo  r/- 
UJfa  a  luy  et  a  fes  heires  defon  corps 
engender^  ^  ou  a  luy  et  a  fes  heireSy  ou 
per  tiels  parolsy  A  aver  et  tener  a  luy 
et  a  fes  heires  f  defon  corps  engendresy 
Xoualts  heires  males  de  fon  corps  en- 
gendresy  $u  tiels  femblables  eftatesy  ou 
autrenunt  it  n'ad  plus  greinde  ejlate 
^ue  U  avoit  adevant* 


"D  U  T  otherwife  it  is  wbcit  ik  mart 
^^  hath  but  a  right  to  the  land,  and 
hath  nothing  in  the  reveriion  nor  in 
the  remainder  in  deed.  For  if  fuch 
a  man  releafe  all  his  right  to  one 
\vhich  is  tenant  in  the  freehold,  all 
his  right  is  gone,  albeit  no  mention 
be  made  of  the  heires  of  him  to  whom 
the  releafe  is  made«  For  if  I  let  lands 
to  one  for  terme  of  his  life,  if  I  after 
releafe  to  him  to  enlarge  his  eftate,  it  [97  C«  a<J 
hehoveth  that  I  releafe  to  him  and  to 
his  heires  of  his  body  engendred,  or 
to  him  and  his  heires,  or  by  thefe 
words.  To  have  and  to  hold  to  him 
and  to  his  heires  of  bis  bodie  engen- 
dred, or  to  the  heires  males  of  his  bo* 
die  engendred,  or  fuch  like  eftates,  or 
otherwife  hee  hath  no  greater  effate 
than  hee  had  before. 


(Ant«  266.} 


•*  j^  UN  que  eft  tenant  de  franktenementV  Here  it  tppeareth^ 
•^  that  to  a  releafe  of  a  right,  made  to  any  that  hath  ao  eftate 
of  freehold  in  deed  or  in  law,  no  privitie  at  all  is  requiiite.  As  if  a 
diiTeifor  make  a  leafe  for  life»  if  the  difTeifee  releafe  to  the  leifeey 
this  is  good 9  and  dire£lty  within  the  rule  o(  Littleton ^  becaufe  the 
leiTee  hath  an  eftate  of  freehold,  albeit  there  be  no  privitie.  And 
fo  it  is  if  a  diiTeilbr  make  a  leafe  to  J.  and  his  heires  during  th« 
life  of  B.  and  A.  dieth,  a  releafe  by  the  diiTeifee  to  hik  heire,  be<« 
fore  hee  doth  actually  enter,  is  good. 


(PoU.  347) 


Seft.  470. 


TiAES  ft  men  tenant  a  terme  de 
•*^  vie  leffa  mefme  la  terreoufter  a 
un  outer  pur  terme  de  vie  defon  leffecy 
le  remainder  a  un  auter  en  fecy  ore  ft 
jeo  relejfa  a  eeluy  a  que  mon  tenant 
leffaft  pur  terme  de  vicy  %  ceo  fcrra 
bar  re  a  touts  jourSy  coment  que  nulmen^ 
tion  foit  fait  de  fes  heiresy  pur  ceo  que 

•  al 

I  ou  tenements  added  L.  and  M.  and  Rob. 
*  ou  not  in  L.  and  M.  nor  Roh. 
t  maUi  added  L.  and  M.  and  R»h. 


"D  U  T  if  my  tenant  for  life  letteA 
the  fame  land  over  to  another  for 
terme  of  the  life  of  his  lefiee,  the  re*. 
mainder  to  another  in  fce^  now  if  t 
releafe  to  him  to  whom  my  tenant 
made  a  leafe  for  terme  of  life,  I 
(hall  bee  barred  for  ever,  albeif  that 
no  mention  bs  made  of  hh  heiresy 

for 

X  ou  a  Its  heires  males  defon  corps  ee^ 
gciidres  not  in  L.  and  M.  nor  Koh. 
5  ceo^jeo,  L.  and  M.  and  Roh. 


Lib.  3. 

ttl  temps  de  releafe  fait  jeo  avoy  nul  re-- 
verfion^mes  tantjolenunt  un  droit  d^aver 
la  reverfioru  Car  per  tiel  leaSj  et  le 
remainder  oufter^  que  mon  tenant  fift 
en  ceo  casj  mon  reverfion  fuit  difconti- 
nue^  I  ^c,  et  tiel  releafe  urera  a  celuy 
en  le  remainder'^  (T aver  advantage  de 
ceoy  auxibien  come  al  tenant  a  terme  de 
vie. 
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for  that  at  the  time  of  the  releafe  made 
I  had  no  reverfion,  but  only  a  right 
to  have  the  reverfion.  For  by  fuch  a 
releafe,  and  the  remainder  over,  which 
my  tenant  made  in  this  cafe,  my  re- 
verfion was  difcontinued,  &c.  and  this 
releafe  fhall  enure  to  him  in  the  re- 
mainder, to  have  advantage  of  it,  afwell 
as  to  the  tenant  for  terme  of  life  (i). 


T  I^TLETON  having  before  fpoken  of  releafcs  which  enure  (Poft.»79.) 
"^-^  by  way  of  enlargement,  by  way  of  mitt cr  l*eflate,  and  by  way 
of  mitter  le  droit,  here  fpeaketh  of  a  releafe  of  a  rig4it  which  in 
feme  refpefts  enureth  by  way  of  extinguifhment ;  as  in  this  cafe 
which  Littleton  here  putteih,  the  releafe  to  the  lefTee  of  the  leflet 
doth  not  enure  by  way  of  mitter  le  droits  for  then  (hould  he  have 
the'  whole  right*  but  as  it  were  by  way  of  extinguiihment,  in  re* 
^  fped  of  him  that  made  ttie  releafe,  and  that  it  (hall  enure  to  him  in 

u7C»b«J  the  remainder,  which  is  a  qualitie  of  an  inheritance  extinguifhed. 
But  yet  the  right  is  not  excin^  in  deed,  as  (hall  be  faid  hereafter 
in  this  chapter. 

'•  Mon  reverfion  fuit  difcontinue 9  Wc.'*     Here  difcontinue  is  in  (Poft.327.b.) 
a  large  fenfe  taken  for  devefled,  though  the  entrie  of  the  lefbr  be 
not  taken  away*  which  is  implyed  in  this  (^c.) 


Sedt.  471 


f^AR  a  tel  intent  le  tenant  a  terme 
de  vie  et  celuy  en  Is  remainder  font 
ftcome  un  tenant  en  ley^  et  font  ftcome 
un  tenant  fuit  fole  feifie  en  Jon  demefne 
come  defee  al  temps  de  tiel  releafe  fait 
a  luy^  &c. 


P  O  R  to  this  intent  the  tenant  for 
terme  of  life  and  he  in  the  re- 
mainder are  as  one  tenant  in  law,  and 
are  as  if  one  tenant  were  fole  feifed  in 
his  demefne  as  of  fee  at  the  lime  of 
fuch  releafe  made  unto  him,  &c. 


"■  OONT  come  un  tenant  en  l^V  Which  is  certainly  true  in 
*^  this  cafe  of  remainder,  and  (o  it  is  alfo  in  cafe  of  a  rever- 
fion ;  as  if  a  diiTeifor  make  a  leafc  for  life,  and  the  dilTeifee  doth 
CftiezJe  all  his  right  to  the  le/Tee,  this  releafe  (hall  enure  to  him  in 
the  reverfion,  albeit  they  have  feverall  ellates,  as  hath  bcene  faid, 
which  is  implyed  in  this  {^c) 

But  if  a  (hiTeifor  make  a  leafe  for  life,  the  remainder  in  fee,  al- 
beit they  to  fome  porpofes  (as  here  is  faid)  are  as  one  tenant  in 
law,  yet  if  the  di^eifee  releafe  all  adtions  to  the  tenant  for  life,  af- 
ter the  death  of  the  tenant  for  life,  he  in  the  remainder  (hall  not  j.  -% .  •.  -  f. 
take  benefit  of  this  releafe,  for  it  extended  only  to  the  tenant  for  W  e^L/*^^ 
life,  as  h  is  holden '[tf]  in  Edward  Alt  bam*  s  cafe.     And  in  like  bam>scafc     *' 

manner,  (PoltSea.494.) 


Vol.  II. 


I  &r.  not  in  L.  and  M.  and  Roh. 

(1)  tSec  Note  139.] 

O 
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Scft.  47*. 


manner^  if  the  difleifor  make  a  leafe  for  life,  and  the  difleifee  releafe 
all  a£tions  to  the  leflee,  this  inureth  not  to  him  in  the  reverfion ; 
and  fo  our  aathor  is  to  be  underftood  of  a  releafe  of  rights^  and 
not  of  a  relrafe  of  adions»  to  the  tenant  for  life,  as  to  or  for  the 
benefit  of  him  in  the  remainder  or  reverfion. 


Sc6t.  47  2 


jTEMj  ft  hime  fitt  dlffiifii  per 
deux^  s*il  releffa  a  un  Jreux^  if  it" 
endrafin  ccmpaignion  bors  de  ttrre^  et 
per  tiel  nliofe  il  aver  a  le  file  poffeJfiBn 
it  ffloie  en  la  terre.  Met  Ji  un  dif- 
feijor  enfeoffh  deux  enfee^  et  U  dijf'eijee 
releffa  a  fun  des  fepffees^  ceo  urera  a 
amiidiux  de  UsfeojfieSy  et  la  caufi  de 
diverjity  entre  ceux  deux  cafes  eft  ajjets 
preignant,  ♦  Pur  ce$  que  Us  veignont 
eins  per  feoffment^  et  P outers  per  tort^ 
t^c. 


fti.H.  6.  41. 
(Aou  i94.a.b.) 


ih 


13.E.  4.  tit. 
t.  F.  39. 


{Ant.  265.  I. 
Anb  139.  a.) 


ALSO,  if  a  man  be  difTeifedbf 
two,  if  he  releafe  to  one  of 
them  ( I ),  hee  (hall  hold  his  compa- 
nion out  of  the  land,  and  by  fuch  re- 
leafe hee  (hall  have  the  fole  poiTeiSon 
and  eftate  in  the  land.  But  if  a  dif- 
feifor  infcofFe  two  in  fee,  and  the 
difleifee  releafe  to  one  of  the  feoffees, 
this  (hal  inure  to  both  the  feoi{ees» 
and  the  caufe  of  the  diverfity  between 
thefe  two  cafes  is  pregnant  enough. 
For  that  they  come  in  by  feoffinent^ 
and  the  others  by  wrong,  &c. 

•'  C/  home/oit  diffeiJU,  &fc."  This  is  to  bee  nndcrftood  where 
^  tenant  in  fee  fimple  is  difleifed  and  releafe ;  for  if  tenant  for 
life  be  diifeifed  by  two,  and  he  releafeth  to  one  of  them,  this  (hall 
inure  to  them  both ;  for  he  to  whom  the  releafe  is  made,  hath  a 
longer  eftate  than  he^  that  releafeth*  and  therefore  cannot  inure  to 
him  a1oae«  to  hold  out  his  companion*  for  then  fliould  the  releafe 
inure  by  wif  of  entrie  and  grant  of  his  eftate ;  and  confeqaently 
the  difteifor*  to  whom  the  releafe  is  made*  fliould  become  tenant 
for  life,  and  the  reverfion  revefted  in  the  leflbr,  \h'\  which  ftrange 
tranfroatation  and  change  of  eftates  in  this  cafe  the  law  will  not 
fuifer.  .But  if  leiTee  for  yeares  be  oafted,  and  he  in  the  reverfion  ^276.  a., 
diifeifed,  and  the  leflee  releafe^ to  the  difteifor,  the  diffeifee  may  en* 
ter,  for  the  terme  for  yeares  is  extindt  and  determined«  fiat  other<- 
wife  it  is  in  cafe  of  a  leifee  for  life,  for  the  diifeifor  hath  a  freehold, 
whereupon  the  releafe  of  tenant  for  life  may  enare ;  but  the  dif- 
feifor  hath  no  terme  for  jreares,  whereupon  the  releafe  of  the  Ufifee 
for  yeares  may  enure. 

And  fo  it  is  if  donee  in.taile  be  diiTetfed  by  two,  and  releafeth  to 
one  of  them,  it  fhall  enure  to  them  both.  But  if  the  king's  tenant 
for  life  be  diifeifed  by  two,  and  he  releafeth  to  one  of  them,  he 
Ihall  hold  out  his  companion,  for  the  diifeifor  gained  but  the  elUte 
for  life.  So  if  two  joyntenanu  make  a  lean  for  life,  and  after 
doe  diifeife  the  tenant  for  life,  and  he  releafe  to  one  of  them,  he 
ihall  hold  out  his  companioa*  for  the  difieifin  wa9  but  of  an  eftate 
for  life. 

If 

ft 

*  The  remainder  of  this  Se£lion  not  in  L.  and  M«  nor  Roh# 

(1)  LSee  Note  a^o.] 


Lib.  3.  Of  Rcleafe.  Seft.  472. 

If  tenant  for  life  be  difleifed  by  two,  and  he  in  the  reverfion 
and  tenant  for  life  joyne  in  a  releafe  to  one  of  the  difreifors,  he 
iball  hold  his  companion  out>  and  yet  it  cannot  enure  by  way  of 
cntrie  and  feolFment.  But  if  they  feverally  releafe  their  feveralt 
rights*  their  feverali  releafes  (hall  enure  to  both  the  diflcifors. 

But  here  in  Littietoi^s  cafe,  where  tenant  in  fee  limple  is  dif-- 
feifed  by  two,  and  releafeth  to  one  of  them,  this  for  many  pur- 
poies  enureth  by  way  of  entrie  and  fecffment»  and  therefore  he  to 
whom  the  releafe  is  made  (hall  hold  out  his  companion,  and  be 
made  fole  tenant  of  the  fee  (imple.  And  this  holdeth  not  only  in 
cafe  of  a  di(rei(in»  but  alfo  in  cafe  of  intru(ion  and  abatement :  but 
neceflarily  he  to  whom  the  releafe  is  made  muH  bee  in  by  wrongs 
and  hot  by  title*  - 

If  two  men  doe  game  an  advowfon  by  ufurpation,  and  the  right 
patron  releafeth  to  one  of  them,  he  (hall  not  hold  out  his  compa- 
nion,  but  it  (hall  enure  to  them  both;  for  feeing  .their  clerke  came 
in  by  ad  mi  (Son  and  inlHtation,  which  are  judiciall  adls,  they  are  not 
merely  in  by  wrong  :  for  an  ufurpation  (hall  caufe  a  remitter,  as  it 
appearech  in  F,N.B,$i,m. 

But  if  a  leafe  for  life  be  made,  the  remainder  for  life,  the  re^  t9.H.  6.  ii« 
niainder  in  fee,  and  he  in  remainder  for  life  diflfeifeth  the  tenant  3^*  H*  6.  iS.i 
for  life,  and  then  tenant  for  life  dieth,  the  di(reifin  is  purged,  and  ^'*f«<*c  o^^u- 
h?  in  the  remainder  for  life  hath  but  an  eftate  for  life.     And  fo  \^^^  4»..b.) 
note  a  diveriitie  where  the  particular  eilate  for  life  is  precedent, 
and  when  fubfequent. 

Where  our  author  putteth  his  cafe  of  one  difTeifed,  put  the  cafe 
that  two  joyntenants  i^  fee  be  difTeifed  by  two,  and  one  of  the  dif* 
feifees  releafe  to  one  of  the  dilTeifors  all  his  right,  he  (hall  not 
hold  oat  his  companion,  becaufe  the  releafe  is  but  of  the  moytie, 
without  any  certaintie.  If  a  man  be  diffeifed  by  two  women,  and 
one  of  them  take  hufband,  find  the  difieifee  releafe  to  the  hufband, 
this  (hall  enure  to  the  advantage  of  both  the  diffeifors,  becaufe  the  (Po^*  ^7^-  *0 
hufband  was  no  wrong  doer,  but  in  a  manner  in  by  title. 

■ 

*•  II  ofuera  It  fole  poffejjicn  et  eft  ate, "^^  If  two  diffeifors  be,  and 
they  make  a  leafe  for  life,  and  the  difTcifee  releafe  to  one  of  them, 
this  (hall  enure  to  them  both,  and  to  the  benefit  of  the  lefTee  for 
life  alfo  :  for  he  cannot  by  the  releafe  have  the  fole  poifefHon  and 
eflate,  for  part  of  the  eflate  is  in  another. 

And  fo  it  is  (as  it  feemeth)  if  the  diffeifors  make  a  leafe  for 
yeares,  and  the  diffeifee  releafe  to  one  of  them,  this  fhall  enure 
to  them  both,  for  by  the  releafe  he  cannut  hare  the  fole  pofFeiHon : 
and  it  appcareth  by  Littleton^  that  he  mull  have  the  fole  pofTcilion, 
and  hold  his  companion  out.  But  the  morgagee  upon  condition,. 
having  broken  the  condition,  is  difTeifed  by  two,  the  morgagur 
havine  title  of  entrie  for  the  condition  broken,  releafe  to  the  one 
difTeifor,  albeit  they  be  in  by  wrong,  yet  the  releafe  fliall  enure  to 
then  both  for  two  caufes :  firfl,  for  that  they  are  not  wrong  doers 
to  the  morgagor,  but  to  the  morgagee  ;  and  by  Littieton^  cafe 
it  appeareth,  that  wrong  is  done  to  him  that  made  the  releafe:  * 
fecondly,  that  hee  that  makes  the  releafe  hath  but  a  title  by  force 
of  a  condition,  and  Littleton' %  cafe  is  of  a  right.  Like  Uw  of  aa 
entrie  for  mortmaine,  or  a  confent  to  ravilhment,  &c. 

•'  MmsJi  un  dljftifir  infeoffa  deux,  ^r,"     And  the  reafon  of  this  *»•  ^-  *•  4^* 
divcrfitic  is,  for  that  the  feoffees  are  in  by  title,  and  are  prcfumed  ^^  '54- k. 

O  a  to  ^    ^^*  ^'^ 


Lib.  3.      Cap.  8. 


Of  Rclcftfcs. 


Scft.  473^ 


to  have  -a  warranties  which  is  mach  favoared  in  law,  and  the  dif- 
feifors  are  mecrely  in  by  wrong.  And  the  eqniuc  of  the  law 
doth  preferve  in  this  cafe  the  benefit  df  the  eftranger  to  the  rekafe 
comming  in  by  one  joynt  title* 

•«  Fur  ceo  que  ih  wgn&Mt  iiits  fir  fitgmuA%  et  Pouters  fir  ttrt.** 
This  is  of  a  new  addition*  and  not  in  the  original!,  and  therefore 
1  pafle  it  over. 

Se<a.  473. 


^  dtffeifcr  ijl  dij/iijii't  It  jeo  nUafs  a 
Ji  dijfiifor  di  man  dijfeifir^  jio  rCavtra 
a  unqui  ajfiftni  intra  fur  *  U  dijfeifor^ 
fur  ceo  qui  fin  diffeijor  ad  num  droit 
fir  man  nleafi^  Wf .  f  ^^  ^Jfa^  ilfitn^ 
bli  in  ixil  caiy  ft  fiytnt  xx.,  diffeifirsy 
ehifcun  afres  aatirj  it  jio  reUffa  a  U 
darnim  diffiifir^  J  aluy  dijfetfir  bar' 
nra  touts  Us  autirs  di  lour  aSfions  it 
lour  titlis,  Et  la  caufi  iji^  |  C9mi  il 
ftmhlij  fur  cio  qui  in  mults  cafisy  quant 
an  honu  ad  loyal  titU  d'intrey  ||  conunt 
qui  il  n^ intra  pas y  il  defiatira  touts 
nuani  titlis  fir  fin  nUapy  fe^f.  Met 
cio  n*ijl  fl  my  in  chcfiun  cafiy  come 
firra  dit  apns. 


A  L  S  Of  if  I  bee  difleifed,  and  mr 
■^  difleifor  is.  diiTeifcd,  if  I  releale 
to  the  difleifor  of  my  difTcifor,  I  ihall 
not  have  an  afSfe  nor  enter  upon  tht 
difleifor,  becaufe  his  difleifor  hath  xnj 
right  by  my  rdeafe,  &c*  And  fo  it 
feemeth  in  this  cafe,  if  there  be  xx« 
difleifed  one  after  another,  and  I  re- 
leafe  to  the  laft  difleifor,  this  difleifor 
ihall  barre  all  the  others  of  their  ac- 
tions and  their  titles.  And  the  caufo 
is,  as  it  feemeth,  for  that  in  many 
cafes,  when  a  man  hath  lawfull  tidt 
of  entrie,  although  he  doth  not  enter, 
hee  (ball  defeat  all  meane  titles  by  his 
releafe,  &c.  But  this  holds  not  in 
everie  cafe,  as  ihall  be  £ud  here* 
after  (x). 


(Port.  177.  b. 
^^%.  a.) 

ai.H.  6.41. 

II.  H.  4.  33. 
9.  H.  7.  %^. 
%,  E.  4  16. 
«i  £.  4.  78. 


*  U^-^fin^  L.  and  M.  and  Roh.  Roh. 

t  it  not  in  L.  and  M.  nor  Roh.  ||  comi^t  mu  U  n" intra  fas-^^t  attf^t  U 

{  celuy  dijfeifor — ^iV,  L.  and  M«  tnd  Roh.  and  M.  and  Roh. 

\  comi  Ufmbli  not  in  L.  and  M.  no»  f  >>!X*-^^»  !«•  uid  M.  and  Roh. 

(i)  [See  Nota  a4i.] 


[276.1 


TJ  E  R  E  it  is  to  be  obfenred,  that  a  releafe  by  one  whofe  en* 
^^  try  is  lawfull  to  him  that  is  in  by  wrong*  (hall  purge  and  take 
away  all  meane  eftates  and  titles.    And  where  our  author  firH  ^ 
putteth  his  cafe  of  two  eflates  by  wrong*  and  after  of  tweatie  dif* 
feifins*  all  eflates  be  wrong. 

If  J,  di(reife  B,  who  enfecffeth  C.  with  warranties  who  en* 
feoflFeth  D.  with  warrantie*  and  £•  diflcifeth  D,  to  whom  S.  th« 
(irfl  difTeifee  releiffeth*  this  doth  defeat  all  the  meane  eftates  and 
warranties,  becaufe  the  releafe  of  B.  is  made-  to  a  di(rei(br,  and 
biff  entrie  is  lawful]. 
X 1.  Air.  aa.      Vide  3.  H.  6. 38. 


Sed. 


lib. 


;>• 


Of  Releafcs. 


Scft.  474,^475; 


Sedt.  474^ 


(277.  a.] 


J  T  E  M^  Ji  mn  difeifir  Ma  lis  te-  A 
nements  dont  il  moy  diffetjifi  a  un  ^^ 
♦  outer  borne  pur  ierfne  de  ^iV,  et  puts 
le  tenant  a  temu  de  vie  aliena  enfee^ 
etjeo  relejfa  al  glieneey  l^c.  donque  mon 
diffeifir  ne  pcit  enter^  cau(a  qua  fupra, 
coment  que  a  unfoits  P alienation  fuit 
a  fin  dijenberitancey  i^c. 


L  S  O,  if  my  difleifor  letteth  the 
tenements  whereof  he  diffeifed 
mee  to  another  for  terme  of  life,  and 
after  the  tenant  for  terme  of  Jife  aliei)* 
eth  in  fee,  and  I  releafe  to  the  alienee, 
&G.  then  my  difleifor  cannot  enter, 
caufd  qua  fupra^  albeit  that  at  one 
time  the  alienation  was  to  his  diiin« 
heritance,  &c. 


"*  JTBM.j:  mon  dijfeifor  Ufa,  Wc."     If  the  difleifor  make  a 
"^    leafe  for  life,  and  the  leflce  maketh  a  fcuiTment  in  fee,  and 
ihe  diflfiifee  releafech  to  the  feoffee,  the  difleifor  (hall  not  enter  upon 
the  feoffee ;  for  albeit  the  releafe  ta  pnc  joynt  feoffee  of  a  diflTcifor, 
as  hath  beene  faid,  (hall  not  exclude  the  other,  yet  a  releafe  to  the 
fedffee  of  a  tenant  for  life  in  this  cafe  flialL  take  away  the  entrie  of 
the  difleifor  for  the  alienation  which  was  made  to  his  difmheri- 
tance,  hee  having  the  inheritance  by  difleifin,  fo  as  hee  could  (S.  Rep.  14?. 
have  no  warranty  annexed  to  it,  and  tenant  for  life  hath  forfeited  Sed.  447. 
his  eflate.     But  if  the  entry  of  the  difleifee  were  not  lawfull,  it  is  ^'  ^*=P»  7o- 
otherwife.     At  if  a  man  make  a  leafe  for  life,  and  the  leflee  for     °  '  *'^7 
life  is  diflfeifed,  ahd  that  difleifor  is  diflfeifcd,  and  he  in  the  r^ytr^ 
fion  releafeth  to  the  fecond  diflfeifor,  the  firfl  diflfeifor  fliall  enter 
upon  the  fecond  diflfeifor,  and  his  entry  is  lawfull ;  and  if  the  leflTee 
for  life  re-enter,  he  fliall  leave  the  reverfion  in  the  flrfl  difleifor ; 
and  the  caafe  is,  for  that  the  entry  of  the  difleifor  at  the  time  of 
the  releafe  made  was  not  lawfull.     And  the  booke  of  [m\  9.  H.  7.  [m]  9,H.  7. 315. 
25.  is  to  be  intended  of  an  eflate  taile  mutatis  mutandis. 

If,  in  the  cafe  aforefaid,  the  diflleifor  make  a  leafe  for  life,  and 
the  leflfee  infeofineth  two,  and  the  diflfcifee  releafe  to  one  of  the 
feoffees,  this  fliall  barre  the  diflfeifor,  as  Kath  beene  faid ;  but  yet 
he  fliall  not  hold  out  his  companion  for  the  caufe  aforefaid* 


Sedl.  475. 


JTEMyfi  bonufiit  dijfeifiey  lequel 
ad  fits  deins  age  et  morujl^  et  ejieant 
lefits  deins  age  k  diffeifir  morujl  feifi^ 
et  la  terre*difcendijl  a  fin  beire^  et  un 
eftrange  ahate^  et  puis  lefits  le  diffeifee^ 
quant  il  vieht  a  fin  plein  age^  relejfa 
tout  fin  droit  a  f  abator ;  en  cejl  cafi 
Vbein  le  diffeifir  n\vera  ajjfi  de  rmr^ 

d*ancejter 


ALSO,  if  a  man  be  difl!eifed,  who 
"^  hath  a  fonne  within  age  and 
dieth,  and  the  fonne  being  within  age 
the  difleifor  dieth  feifed,  and  the  land 
defcend  to  his  heire,  ( i )  and  a  ftranger 
abate,  and  after  the  fonne  of  the  dif- 
feifee,  when  hee  commeth  to  his  full . 
age,  releafeth  all  his  right  to  the  aba% 

torj 


tfur^  BOt  in  L.  and  M.  nor  Roh.  (1)  [See  Note  141 J 

O3 


Lib.  3*     Cap.  8.  Of  Releafes.  Scft.  475* 

d'ancefler  tnvers  Pabatory  mes  ferra  tor;  in  this  cafe  die  hcire  of  the  dif- 

bar^  *  pur  ceo  que  P abator  ad  le  droit  feifor  (hall  not  have  an  affife  of  mor* 

dil  fits  ledlffeifee  per  fin  releas^et  ten'"  d'ancefter    againft   the   abator;   but 

try  le  fits  fuit  con^eable^  f  f^^  ^'*  f '  ^*J1  bee  barred,  becaufe  the  abator 

il  futt  dcins  age  al  temps  del  difient^  hath  the  right  of  the  fonne  of  the  dif- 

i^c,  feifee  by  his  releafe,  and  the  entry  of 
the  fonne  was  congeablc,  for  that  hee  was  within  age  at  the  time  of  the 
difccnt,  &c« 


THE  rcafon  of  this  cafe  is,  for  that  the  entry  of  the  beirc  if 
^    congeablCf  and  the  abator  is  in  the  land  by  wrong. 

Vet.K.  B.  115.  "  Abate  **  is  both  an  EngHfti  and  French  word,  and  fignifieth 
Brittofiycap.  5u  in  his  proper  fenfe  to  diminiih  or  take  away,  as  here  by  his  entrie 
BraaoD,  lib.  4.  \^^  diminiftieth  and  raketh  away,  the  freehold  in  law  defcended  to 
F^'nVb  101  f.  ^^^  ^^^rt ;  and  fo  it  is  faid  to  abate  an  account,  fignifying  fub- 
W.  i!  ca.  17.   '  tradion  Or  withdrawing,  &c.  and  to  abate  the  courage  of  a  man. 

In  another  fenfe  it  Hgnifydth  to  proftrace,  beat  downe,  or  over- 
throw,  as  to  abate  callles,  houfes,  and  the  like,  and  to  abate  a 
writ ;  and  hereof  conameth  a  word  of  art,  abatamfntum,  which  is  an 
entrie  by  interpofition.  Now  the  difference  inter  diffeifinam,  aba'* 
t amentum,  intrufionem,  deforciamtntum^  et  ufurpatUnem^  et  furprefturam, 
is  this, 

A  difleiiin  is  a  wrongful]  putting  out  of  him'  that  is  aftually 

feifed  of  a  freehold.     And  abatement  is  when  a  man  died  feifed  of 

an  cflate  of  inheritance,  and  betweene  the  death  and  the  entry  of 

the  heire,  an  eflranger  doth  interpoO  himfejfe,  and  abate. 

rii]F.N.B.203.       Imrufion  firil  properly  [n]  is,  when  the  anceftor  died  feifed  of 

Firu  11.  4.  cap.    any  eftate  of  inheritance  expectant  upon  an  eftate  foj-  hfe,  and  thea 

3^'  tenant  for  life  dieth,  and  betweene  the  death  and  the  entry  of  the 

hcire  an  eftranger  doth  interpofe  himfeife  and  intrude. 
MPl.Com.  Secondly,  \o]  he  that  enttcch  upon  any  of  the  king's  dcmefnes^ 

cale  de  myneci.    and  taketh  the  profits,  is  faid  to  intrude  upon  the  king's  poflef- 

[/]F.N.B.i4i.       Thirdly,  f^]  when  the  heire  in  ward  entrcth  at  his  full  age  with«   [277'      J 
ff.  g.  h*  out  fatisfadtion  for  his  manage*  tli&  writ  faith  quod  intrufit. 

Dejorciamenium  comprchendcth  not  only  thefe  aforenamed,  but 
any  man  that  holdeth  land  1^  hereunto  another  man  hath  right,  be 
it  by  difcent  or  purchafL,  is  faid  to  be  a  deforceor. 

Ufurpaiion  haih  two  figniFcaiions  in  the  common  law:  one, 
when  an  eli ranger  that  no  right  hath  prefenteth  to  a  churclv*  and 
his  clerke  is  admitted  and  inirituted,  hee  is  laid  to  bee  an  ufurper* 
and  the  wrcngfull  acl  that  he  hath  done  is  called  an  utu^pation. 

Secondly,  when  ary  fubjeft  doih  ufc,  without  lawful!  warrant, 
royal  francLifcs,  he  is  faid  to  ufurpe  upon  the  king  thofe  fran* 
c  hi  fes. 
ff]  GlanvjI.  lib.        Purprefiura,  or  pcurpreftura,  a  purprcftiire.     [^]   Purpreftura  efi, 
9.  cap.  11.  Ifc*  gftteraliUr  quotics  all  quid  fit  ad  ncLumentum  rcgii  temmenti^  ^vel 

Bntton  tol.  28,  reg:^  *v:ar  f*vei  cjiquarum  [ubiuarum)  %el  diitatis,  Cr.  And  bc- 
(Cro.  Car.  17.  caufe  it  is  properly  when  there  is  a  houfe  bailded,  or  an  endcfure 
a^lnd.zyS.)       made  of  any  part  of  the  kiug's  demefnes,  or  of  an  highway,  or  a 

commoQ 

,  • 

*  d'e^fe  added  in  L.  and  M.  and  Roh.         f  fiff*  added  in  L.  and  M.,^  Rob* 


Lib. 


Of  Relcalcs, 


Sc*.  476. 


common  ftreet  or  pablike  water*  or  fuch  like  pablike  thingt»  it  is 
derived  of  the  French  word  ptmrpris^  which  fignifieth  an  indofuref 
but  fpecially  applied*  as  is  aforefaid,  by  che  common  law. 


Sect.  476. 


71^  E  Sn  »  home  foit  diffilfie^  it  U 
^  dijjeifor  fait  feoffment  fur  con^ 
Mtiofty  cffiafcavoiry  de  rendre  a  luy 
artaine  rentj  et  pur  default  de  pay» 
ment  un  re-entrej  &c.  file  dijfeifee  re^ 
Uffa  al  feoffee  fur  cor.diiiony  uncore  ceo 
t  n*amendra  Peflate  le  feoffee  fur  con- 
dition  i  car  nient  ohfiant  tiel  releasy 
uncore fon  eflate  eji  fur  condition^ficome 
ilfuit  devant. 

X  £t  cum  hoc  concordat  opinio 
omnium  jufticiariorum,  P.  9.  H.  7. 


D  U  T  if  a  man  be  difleifed,  and 
the  diiTeifor  roaketh  a  feoffemenC 
upon  condition,  v/z.  to  render  to  him 
a  certaine  rent,  and  for  default  of 
payment  a  re-^ntry,  &c.  if  the  diffeifee, 
releafe  to  the  feoffee  upon  condition, 
yet  this  (hall  not  amend  jthe  eflate  of 
the  feofFee  upon  condition ;  for  not-* 
withflandihg  fuch  rele^e^  yet  his 
eflate  is  upon  condition,  as  it  wts 
before  ( 1 ). 

And  with  this  aereeth  the  opinion 
of  all  the  juflices,  ^afcb,  9.  H.  7. 


U  £  R  £  the  entry  of  the  difTeifee  is  congeable*  and  yet  tbe  re*  9-  H«  7.  ^5. 

^^  leafe  doth  not  avoid  the  condition*  becaufe  the  feonee  is  in  by 

title,  as  hath  beene  faid*  and  may  have  a  warranty.  (2}     And 

herein  our  author  exprefleth  a  diverfitie  betweene  a  condition  in 

law*  and  a  condition  in  deed  ;  for  in  the  cafe  before  when  the  dif- 

feifee  releafeth  to  the  feoffee  of  the  tenant  for  life*  the  condition 

in  law  is  taken  away,  but  otherwife  it  is  in  this  cafe  of  a  condition 

indeed. 

fiut  if  the  feoffee  upon  condition  make  a  feoffment  in  fee  over  ($6^.415.) 
without  any  condition*  and  the  difTeifee  releafe  to  the  fecond  feof«  Lib.  i.  f.  147.    ^ 
fee,  the  condition  is  deffroyed  by  the  releafe  before  the  condition  Mayowc*i  cafti 
broken  or  after.    For  the  ftate  of  the  fecond  feofii^e  was  not  upon 
any  exprefle  condition*  as  Littleton  here  putteth  his  cafe*  and  he 
may  have  advantage  of  the  releafe*  becaufe  it  is  not  againft  his 
owne  proper  acceptance*  as  Littleton  fpeaketh  in  the  jnext  Sedion. 

But  if  it  be  a  wrongful!  tiile^  fuch  a  title  is  taken  away  by  a  re- 
leafe ;  as  if  J.  difTeifed  B.  to  the  nfe  of  C.    B*  releafe  to  A.  this 
fhall  take  away  the  agreement  of  C,  to  the  diffeifin,  becaufe  it. 
ihould  make  him  a  wrong  doer  :  as  if  the  diiTeifor  be  difTeifed*  the 
difleifee  releafeth  to  the  fecond  difTeifee*  this  ukeih  awajr  the  right 
the   firfl  diffeifor  had  againft  the  fecond*  and  a  relation  of  an        »  «    n 
cftate  gained  by  wrong  ihall  never  defeat  an  eftate  fubfequent  '^^^''     * 
^ined  by  right,  againft  a  fingle  opinion*  not  affirmed  by  any  other  ^Ant.  271.  a. 
w  one  of  our  bookes.  276.  b.) 

*  afcuH  added  in  L.  and  M.  and  Rob.         Veil.  M.  S.  *     ^ 

t  n'omendra-^ne  abater a^  L.  and  M.  pnd         I  This  paragraph  ncit  in  L.  and  M*  tK>r 
Roiu  Me  alterajf  Pap.  M.  S,  n^avoUera,     Roh. 


(0  [S«eNo^»4^J 


(1)  [See  Note  X44-] 


O4 


Sedt. 


Lib.  3*    Cap.  8. 


Of  Rclcafes. 


Scdt.  477< 


Sedl.  477. 


T^  T  mefme  le  manmr  eji  leu  home 
'^  foit  dijfeijie  de  certeine  terre^  et 
U  diffiifor  grant  un  rent-charge  hors 
dejnefme  la  terre^  i!fc,  coment  qut  apres 
li  d'tjfiifee  relejfa  al  dijfffeiforybc.  uncon 
li  rent' charge  demurt  en  fa  force.     Et 
la  caufe  en  ceuX'  deux  cafes  efl  ceoy  que 
tome  n*  avera  advantage  per  tiel  releas 
que  ferra  encounter  fon  proper  accept 
tancey  et  encounter  fon  grant  denufne. 
Et  content  que  afcuns  ent  dit^  que  Jou 
Centre  de  home  ift  congeahle  fur  un  te* 
nant^  s*il  releajifl  a  mifme  le  tenant^ 
que  ceo  availeroit  a  U  tenant',  Jicome  il 
u/l  enter  fur  le  tenant^  et  puis  luy  en* 
fioffa^  fcf f  •  ceo  n^eft  pas  voter  en  chef 
cun  cas^     Car  en  le  primer  cas  de  ceux 
deux  avantdits  cafeSj  ft  le  dijfeifce  ufi 
enter  fur  U  feoffee  fur  condition^,  et 
puis  luy  emfeoffoy  donques  ejl  le  condi^ 
tion  tout  defeat  et  avoid.     Et  ijjint  en 
le  ftcond  cafe^  Ji  le  dijpfee  entraft 
et    enfeoff  a    cefuy    que    grant    a    le 
rent- char ^Cy  donques  eff  U  rent^charge 
anient  et  avoids  mes  il  n^efl  pas  void 
per  afcun  tiel  reLas  fans  entry  fait^ 
^c. 


T  N  the  fame  manner  it  is  where  a 
*    mm  is  diiTeifed  of  certaine  lands, 
and  the  diffeifor  grant  a  rent-charge  [278 
out  of  the  fame  land,  &c.  albeit  the 
difleifee  doth  afterwards  releafe  to  the 
diffeifor,  &c.  yet  the  rent- charge  re- 
maynes  in  force*    And  the  rcuon  in 
thefe  two  cafes  is  this,  that  a  man 
Ihall  not  have  advantage  by  fuch  re- 
leafe which  (hall  bee  againft  his  pro- 
per acceptance,  and  againft  his  own 
grant.     And  sdbeit  fome  have  faid^ 
that  where  the  entry  of  a  man  is  con- 
geable  upon  a  tenant,  if  hee  releafcs 
to  the  iame  tenant,  that  this  (hall  availe 
the  tenant,  as  if  he  had  entered  upon 
the  tenant,  and  after  enfeoffed  him, 
&c.  this  is  not  true  in  every  cafe. 
For  in  the  firft  cafe   of  theie  two 
cafes  aforefaid,  if  the  diffeifee  had  en- 
tered upon  the  feoffee  upon  condi- 
tion, and  after  enfeoffed  him,  then  is 
the   condition   wholly  defeated   and 
avoided.     And  fo  in  the  fecond  cafe, 
if  the  dilleifee  entercth  and  enfeoffeth 
him   who   granted  the   rent-charge, 
then  is  the  rent-charge  taken  away 
and  avoided,  but  it  is  not  void  by  any 
fuch  releafe  without  entrie  made,  &c. 


.ti 


(6.  Rep.  78.  b.) 


(7.  Rep.  38.) 
(Poft.  349. 1  ) 

(Mo.  95  ) 
(Ant.  176.  a.) 


**•  r  T  le  diffeifor  grant  un  rent-charge^  ^r."  Here  is  implyed 
•^-'  commons  or  any  other  profit  out  of  the  lands.  And  the 
reafon  is,  becaulc  ue  Ihall  not  avoid  iiis  owne  grant  by  a  releafe 
hee  himfelfe  hath  acquired  fmcc  rlic  grant :  but  if  the  diileifor  ia 
that  cafe  be  diiTeifed,  and  the  difleilee  releafe  to  ttie  ftcond  dilTeifor^ 
be  (hall  avoid  it,  as  bv  that  which  haih  bcenc  fai\  St.?.  473.  ap- 
peareth.  So  likewife  if  A.  and  B,  bee  joint  diiTeifors,  and  B. 
grant  a  rent- charge,  and  the  diffeifee  releafe  to  A*  all  his  right, 
A.  (hall  avoid  the  rent-charge,  bccaufe  it  was  not  granted  by  him, 
and  fo  not  within  the  reafon  of  our  author. 

If  there  bee  two  femes  joi.it  diffeifors,  and  the  one  takcth  huf- 
banda  and  ihe  diiTeifjc  releaie  to  the  other,  Ihee  is  lolc  feifed,  and 
Ihal  hold  out  the  hu(band  and  wife. 

if  two  difTtifors  bee,  and  thty  ir.feoffe  another,  and  uke  backe 
an  eftatc  for  life  or  in  fee,  albeit  they  rcmaii.e  diffcifors  to  the  dif- 
feifee as  to  have  an  affife  agaipit  th.ri,  yet  \f  he  releafe  to  one 
of  them,  he  (hall  not  hold  out  his  companion,  becaufe  their  (tato 
in  the  lan^  is  by  fcofi'meat. 

li 


Lfl>.  3*  Of  Releafes.  Scft-  477^ 

If  there  be  two  difleifors,  and  they  be  diflcifcd,  and  they  rcleafc 
to  their  difleifor,  and  after  diffeiie  him,  and  then  the  difleirec  re- 
leafe  to  one'  or  boih  of  them,  yet  the  fecond  diiTeifor  iball  re- 
enter, for  they  fhall  not  hold  the  land  againft  their  owne  releafe  ; 
for  Littleton  here  faith,  that  they  (hall  not  avoid  their  owne  grant, 
and  by  like  reafon  they  (hall  not  avoid  their  owne  releafe,  €t^c  dt 
fimilihus* 

««  Come  s*il  uft  enter  fur  le  tenant  et  luj  enfecfeV  Here  is  ano- 
ther kinde  of  releafe,  via;,  a  releafe  which  enurcth  by  way  of  entry  (Ant,  t94.) 
and  feoffment;  for  if  a  diffeifee  releafe  to  one  of  the  diiTeifors  to 
fome  purpofe,  this  fliall  enure  by  way  of  entry  and  fecffment,  w«. 
[278.  b.1  as  to  hold  out  his  companion.  But  as  to  a  rent>charge  granted  by 
him,  it  (hall  not  enure  by  way  of  entrie  and  feoffment ;  for  if  the 
diffeifee  had  entred  and  enfeoffed  him,  the  rent  charge  had  beene 
avoided.  Bat  it  is  a  certaine  rule,  that  when  the  entry  of  a  man 
is  congeable,  and  he  releafeth  to  one  tliat  is  in  by  title,  (as  hereto 
the  feoffee  upon  condition  is)  it  (hall  never  enure  by  way  of  entry 
and  feoffment,  either  to  avoid  a  condition  \^ith  which  he  accepted 
the  land  charged,  or  his  owne  grant,  or  to  hold  out  his  com- 
panion. 

And  where  it  appeareth  by  our  author,  that  a£ls  done  by  the  (Dr.andStttdaiv 
diffeifor  (hall  not  bfe  avoided  by  thejeleafe  of  the  diffeifee,  it  is  to  50-  * ) 
be  noted,  that  ads  made  to  the  diffeifor  himfelfe  fhall  not  be 
avoyded  by  the  alteration  of  his  edate  by  the  releafe  of  the  dif- 
feifee ;  as  if  the  lord  before  the  releafe  had  confirmed  the  eftate  of 
the  diffeifor  to  hold  by  leffer  fervices,  the  diffeifor  (hall  take  ad- 
vantage of  it,  and  fo  of  edovers  to  be  burnt  in  the  houfe,  and 
the  like  law  of  a  warraniie  made  unto  him. 

l{  the  heire  of  the  diffeifor  indow  his  wife  ex  ajjenfu  patris, 
and  the  diffeifee  releafe  to  the  diffeifor,  he  (hall  not  avoide  the  in- 
dowment,  for  that  is  like  the  cafe  put  by  Liuleton  of  the  rent- 
charge. 

If  an  alien  be  a  diffeifor,  and  obtaine  letters  of  denization,  and 

then  the  diffeifee  releafe  unto  him,  the  king  (hall  not  have  tht 

land,  for  the  releafe  hath  altered  the  eftate,  and  it  is  as  it  were  a 

'  Dew  purchafe ;  otherwife  it  is  if  the  alien  had  beene  the  feoff;:e  of 

a  diffeifor. 

U  the  lord  diffelfe  the  tenant,  and  is  diffeifed,  the  diffeifee  re- 
leafe to  the  fecond  dideifor,  yet  the  feigniorie  is  not  revived,  for 
betweene  the  parties  the  releafe  enures  by  way  of  entrie  and  feoff- 
ment as  to  the  land ;  but  not  having  regard  to  the  feigniorie,  and 
for  that  the  poffcdion  was  never  iaftually  removed  %r  revefted  from 
the  diileiibr,  who  claimeth  under  the  lord,  the  feigniorie  is  not  re- 
vived. But  if  the  lord  and  a  (Granger  diffeife  the  tenant,  and  the 
diileifee  releafe  to  the  flranger,  there  the  feigniorie  by  operation 
of  law  is  revived,  for  the  whole  is  veiled  in  the  ffranger  which 
never  claimed  'under  the  lord:  and  in  that  ca(e,  if  the  lord  had 
died,  and  the  land  had  furvived,  the  feigniorie  had  beene  revived* 
But  if  the  lord*  had  diffeifed  the  tenant,  and  beene  diffeifed  by 
two,  and  the  diffeifee  releaftd,  to  one  of  them,  the  feigniorie  is  not 
fevivcd,  becaufw  he  claimed  (as  hath  beene  faid)  under  the  lord. 


Sea. 
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Se<a.  478. 


Scdl.  478. 


TTE  My  fi  homejiit  diffiijit  per  un 
enfant  *  lequel  aliena  en  fer^  et 
alienee  devie  fcifi'^  et  jon  heire  enter ^ 
ejleant  f  l^  dHJ?ifor  deins  age^  are  eji 
en  ele^ion  J  le  dijfctjour  d'aver  un 
brief e  \  de  dum  fuit  infra  aetatcm,  ou 
briefe  de  d-'oit  er.vers  le  heire  d  I  alie* 
nee  J  et  quel  briefe  de  eux  que  il  ejlieroy 
il  doit  recover  per  la  ley^  ^  i^c.     Et 
auxi  ilpoit  enter  en  la  t err e  fans  afcun 
recoveries  et  en  cejl  cafe  Centre  U  dif 
feifie  eJi  tolUy  Wr.     Mes  en  cefl  casji 
le  dijfcifu  releJTa  jon  droit  al  heire  del 
alienee^  et  puts  le  diffeifor  porta  briefe 
de  droit  envers  1^ heire  d^alienee^  et  il 
joyne  le  mife  fur  le  mere  droits  6ff .  le 
graunde  affije  doit  trouver  per  la  iy, 
que  le  tenant  adpluis  mere  aroit  4-  que 
ad  le  dijftifor^  ^  ^c,  pur  ceo  que  le  te^ 
fiant  ad  le  droit  le  difjeifte  per  f on  r/- 
leafey  lequel  eft  pluis  ancient  et  pluis 
mere  droit:  car  per  tiel  leas  tout  le 
droit  le  dijfeifee  paffa  a  le  tenant^  et  eJi 
en  le  tenant,     £t  a  cec  que  afcuns  ont 
dity  que  en  tiel  cafe  lou  home  que  ad 
droit  al  tcrres  ou  tenements  (mes  fan 
£ntrie  n^tji  pas  c  ngecbie)  s^il  relefja  al 
tenant  ♦*  tout  fan  droity  ^c,  que  tiel 
releafe  urcra  per  voy  cT txUnguijhiner.t, 
^hiGut  a  ceo  il  puit  ejtre  dity  que  ceo 
ejl  \  I  voyer  quant  a  ccluy  que  relffa  \ 
cor  ler  fon  releofe  il  ad  luy  demije 
W  qui£t7/urJ  de  -^-i-  fon  droiiy  quant  a 
fn  p^jft:^  mes  uncore  W  le  droit  que  il 
avoit  bien  poit  paffer  a  le  tenant  per 
fon  releofe.     Car  enconvenient  ferroit 
que  t  el  ancient   droit  frroit   extind 

tout 


*  dtins  a^s  addei  in  L.  and  M.  and  Roh* 

f  u  uiJjeijQr — ieduKouTy  in  L.  and  M. 
and  Roh. 

{  le  diJfeifor-^d'aliuHour^  L.  and  M.  and 
Roll. 

I  de  n«t  in  L.  and  M.  nor  Roh. 

\  OV.  noc  in  L.  and  M.  nor  Rob. 

4.  &r.  added  L.  and  M.  and  Roh, 

^  f^c»  not  in  L.  and  M«  nor  Koh. 


A  L  S  O9  if  a  man  bee  diileifed  hf 
an  infant  who  alien  in  fee,  and 
the  alienee  dieth  feifed,  and  his  heire 
entreth,  the  difleifor  being  within  age, 
now  is  it  in  the  elef^ion  of  the  diflei- 
for  to  have  a  writ  of  dum  fuit  infra 
atatemy  op  a  writ  of  right  againft  the 
heire  of  the  alienee,  and  which  writ 
of  them  hee  (hall  chufe,  hee  ought  to 
recover  by  the  law,  &c.    And  aJib  he 
may  enter  into  the  land  without  any 
recovery,  and  in  this  cafe  the  entrie  of 
the  difleiiee  is  taken  away,  &c.     But 
in  this  cafe  if  the  diflfeifee  releafe  his 
right  to  the  heire  of  the  alienee,  and 
after  the  difleifor  bringeth  a  writ  of 
right  againft  the  heire  of  the  alienee, 
and   hee  joyne  the   mife  upon    the 
meere  right,  &c.  the  great  aflife  ought 
to  finde  by  the  law,  that  the  tenant 
hath  more  meere  right  than  the  dif- 
feifor, &c.  for  that  the  tenant  hath  the 
right  of  the  difleifee  by  his  releafe,  the 
which  is  the  moft  ancient  and  mod 
mecfc  right :  for  by  fuch  releafe  ail 
the  right  of  the  difleifee  pafTeth  to  the 
tenant,  and  is  in  the  tenant.     And  to 
this  fome  have  faid,  that  in  this  cafe 
where  a  man   which  hath  right  to 
lands  or  tenements  (but  his  entrie  is 
not  congeable)  if  he  releafe  to  the  te- 
nant a] I  his  right,  &c.  that  fuch  releafe 
(hal  enure  by  way  of  extinguilhment. 
As  to  this  it  may  bee  faid,  that  this  is 
true  as  to  him  which  releafeth ;  for 
by  his  releafe  hee  hath  difmifled  him- 
fdfe   qulie   of  his    right    as   to  hifr 

perfon, 

*•  &r.  addeti  L.  ami  M.  and  Ron. 
+  t  <vQ^er — *verite^  L.  and  M,  suid  Roh, 
\X  quutmtui  not  in  L.  aiid  M.  noi'  Kuh* 
'^uetttvuniy  NiSS. 
44.  tout  addeti  L.  and  M.  ami  Roh, 
W  de  droit  que  ila*ucit  bien  toet  paffer  a  Ig 
tenant  per  fen  releafe,  not  in  tne  Veil.  MS» 
but  oKuiited  mud  prebabij  through  nuftakc» 


Lib.  3.  Of  Releafes.  Sed.  478. 

tout  ou/lermentj  bfc.  car  il  tft  com^  perfon,  but  yet  the  right  which  hec 
munemint  ditj  que  droit  ne  pott .  pas  hath  may  well  paffe  to  the  tenant  by 
fnorier.  his  releafe.    For  it  (hould  bee  incon- 

venient that  fuch  an  ancient  right  (hould  bee  extinft  altogether,  &c.  for  it  it 
commonly  faid,  that  a  right  cannot  die. 

**  (g%  UEL  hriife  it  evx  il  ejliera^  Gfr.**     Note,  many  times  in  one  (Ant.  45.  «.) 

*X^  cafe  the  law  doth  give  a  man  feverall  remedies,  and  of  fe-  VidSca.  514. 

vcrall  kindes,  as  in  this  cafe  by  adlion  and  by  entry ;  by  afHon,  a*  B-  3«  9*« 

cither  a  writ  of  right,  or  dumfuit  infra  ittattm*  ^'  \^  ^' 

**  •  y  ai.E.  4,55. 

«*  Et  puis  le  dijfeifir  porta  hritfe  de  droits  lie,**  Here  it  appeareth  ^  H-V 11. 
that  there  is  a  great  art  and  knowledge  for  a  man  that  haih  di- 
vers remedies  to  chufe  bis  apteft  remedie ;  as  in  this  ca(e.  if  he 
bring  his  writ  of  right,  the  difTifor  fhall  be  barred,  but  if  he  bad 
entred  upon  the  hcire  of  the  atienee,  he  (hoald  have  enjoyed  the 
land  for  ever.  For  in  that  cafe  the  heire  of  the  alienee  after  fuch 
an  entrie  Ihall  never  "have  a  writ  of  right,  no  more  then  if  the 
difTeifee  entreth  upon  the  heire  of  the  diiTeifor,  and  make  a  feoff- 
\t]Q»  <l«1  ment  in  fee,  if  the  heire  of  the  diflbiror  rc-eorcr  he  ihall  detaine 

the  land  for  ever,  and  the  feoffee  Iha'l  not  maintaine  any  writ  of  (Ant,t^6.a.} 
right ;  for  a  bare  righr  ihall  never  be  left  in  the  feoffee,  but  (hall   5^*  ^  >  '^^ 
ever  follow  the  poffeuion,  as  hath  beene  faid :  but  ■  if  the  difleifee  J*^g  j^j  primer 
entreth  upon  the  heire  of  the' di(reiior,  and  make  a  feoffment  in  aaion.  5. 
fee  upon  condition,  and  entreth  for  the  condition  broken,  before  the  Vide  Sect  447* 
heire  of  the  diiTeifor  enter,  bee  is  reftored  to  his  right  againe. 

A  man  maketh  a  gift  in  taile,  the  remainder  in  fee,  tenant  in  9.H.  7.a4. 
taile  dieth  without  idue,  an  eftranger  intrude,  and  he  in  the  re- 
mainder brings  a  fbrroedon,  and  recovereth  h^  default,  and  maketh 
a  feoffment  in  fee,  the  intruder  reverfe  tbe  recoveric  in  a  writ  of 
difceit  and  entreth,  he  (hall  detaine  the  land  for  ever,  aifd  tne 
feoffee  (hall  not  have  a  writ  of  right** 

And  fo  likev^ife  if  a  diiTeifor  die  ftifcd  and  a  flranger  abate,  and  9.  H.  7.  ft4« 
the  difleifee  releafe  to  him,  the  heire  of  the  diifeifor  (hall  enter  and 
deuine  the  land  for  ever.  For  the  right  to  the  piiTrffion  (hall 
draw  the  right  of  the  land  to  it,  and  (hall  not  leave  a  right  in  him 
to  whom  the  releafe  is  made,  as  hath  been  faid  before  in  the  447.. 
Sedlion, 

«•  U  droit  del  dijfeifte  paffa  al  tenant,  it  eft  en  U  tenant^  For 
feeing  the  tenant  hath  the  whole  fee  fimple,  he  is»  capable  of  the 
whole  right  of  the  diiTcifee,  and,  as  Liitleton  here  faith,  the  right 
ie  in  the  tenant. 

"  Jncon'venient  ferroit,**     Here  againe»  as  hath  beene  often  ob-  Vide  Seft.  S7* 
ferved,  an  argument  ii^ />rf»»rr/r/.:vi//  is  forcible  in  law;  and  that   '38>i39«*S«* 
'  judges  by  the  authoritie  of  our  author  are  to  judge  ol*  inconve-  *^9-440'7»a' 

[270,  b,1  niences  as  of  things  unlawful!,  as  hereby  and  by  many  other  places 
'■'  it  appeareth. 

**  XJa  droit  nt  pott  pas  morier**  Dormit  aliquando  jus 9  moritur 
nunquam.  Fur  of  fuch  an  high  eflimation  is  right  in  the  eye  of 
the  law,  as  the  law  preferveth  u  from  death  and  deilrudlion  :  trcki- 
deu  dowoe  it  may  bec>  but  never  trodden  ouu    For  where  ic  hath 

beeA« 
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i4.R.t.iuk 


beene  faidy  that  a  releafe  of  right  doth  in  fome  cafes  enore  by 
way  of  extinguiihment ;  it  is  fo  to  be  underilood,  either  (as  Littlnom 
doth  here)  in  refpedl  of  him  that  makes  the  releafe,  or  in  refpe^ 
that  by  conftriiAion,  of  law  it  enareth  not  alone  to  him  to  whom  tc 
is  made,  but  to  others  alfo  who  be  eilrangers  to  the  releafe,  which* 
as  hath  beene  faid,  is  a  qaalitie  of  an  inheritance  extin^oiihed* 

As  if  there  be  lord  and  tenant,  and  the  tenant  maceth  a  leafe 
for  life,  the  remainder  in  fee,  if  the  lord  releafe  to  the  tenant  for 
life,  the  rent  is  wholly  extingaiihed,  and  he  in  the  remainder  (hall 
take  benefit  thereof;  even  io  when  the  heire  of  a  difieifor  is  dif- 
feifed,  and  the  dfleifor  make  a  leafe  for  life,  the  remainder  ia 
fee,  if  the  firft  diifeifee  releafe  to  the  tenant  for  lift,  this  is  faid  to 
enure  by  way  of  extinguiihment,  for  that  it  (hall  enure  to  him  in  the 
remainder,  who  is  a  ft  ranger  to  the  releafe ;  and  yet  in  truth  the 
right  is  not  extind,  but  doth  follow  the  pofTeiEon,  vise,  the  tenant 
for  life  hath  it  during  his  time,  and  he  in  the  remainder  to  him 
and  to  his  heires,  and  the  right  of  the  inheritance  is  in  him  in  the 
remainder  ;  for  a  right  to  land  cannot  die  or  be  extind  in  deed  ; 
and  therefore  if,  after  the  death  of  tenant  for  life,  the  heire  of  the 
dliTeifor  bring  a  writ  of  right  againft  him  in  the  remainder,  and  he 
joyne  the  mile  npon  the  mecre  right,  it  (hall  be  found  for  him,  be* 
caufe  in  judgment  of  law  he  hath  by  the  faid  releafe  the  right  of 
the  £rft  diOeifee. 


Sed.  479. 


Jl/f£  S  reJeafes  que  enunra  per  voy 
^         d*extinguijhment.  envers    touts 
ferjonsyfont  lou  celuy  a  que  le  releas  ejl 
fatt^  ne  poit  aver  ceo  que  a  luy  eft  re^ 
leas.   Si  come  ft/oyent  feignior  et  tenant^ 
et  le  feignior  relejfa  al  tenant  tout  le 
droit  que  il  ad  en  la  feigniory^  ou  tout 
le  droit  que  il  ad  en  le  terre^  isfc.  tiel 
releas   va  per  voy  de  extingu'ijhment 
envers  touts  perfons^  pur  ceo  que  le  te- 
nant ne  poit  aver  *fervice  pur  prender 
de  luy  mejme. 


"D  UT  releaies  which  enure  by  war 
of  extinguifliment  { i )  againft  all 
perfons,  are  where  bee  to  whom  the 
releafe  is  made,  cannot  have  that  which 
to  him  is  releafe^.  As  if  there  bee 
lord  and  tenant,  and  fhe  lord  releafe  to 
the  tenant  all  the  right  which  hee  hath 
in  the  feigr.iory,  or  all  the  right  which 
be  hath  in  the  land,  &c«  this  releafe 
goeth  by  way  of  extinguifliment 
againft  all  perlons,  becaufe  that  the 
tenant  cannot  have  fervice  to  receive 
of  himftlfe. 


14.  H  8  rol.5,6. 
11.  H  7  »s- 

30.  H.  6.  ttt. 
barre.  39. 
38.  £.  3.  10. 


TJ  £ R  E  LittUtoM  putteth  a  diverfity  betweene  releafes  which 
'^  mure  by  way  of  extinguiQiment  againll  all  perfons,  and 
whereof  all  perfons  may  take  advantage,  and  releafes  which  in  re* 
f,  eel  of  feme  perfons  enure  by  nay  of  extinguiihment,  and  of  other 
perfons  by  way  lof  mitiir  le  Jroit :  or  beiwcene  releafes  which  in 
deed  enure  by  exiinguifhrncnt,  for  that  hee  to  whom  the  releafe' is 
made  cannot  have  the  thing  releafed,  and  releafes  which,  having 
feme  quality  of  fuch  releafes,  are  faid  to  enure  by  way  of  extinguifli- 
ment, but  in  tro:h  doe  not,  for  that  he  to  whom  the  releafe  is  made 


*  Jervice  four  prender-^ceOt  L.  and  M.  and  Ro\u 


may 


(i)  Here  Littleton  returns  to  releafes  by  extinguifliment.    Sec  ant.  a(t« 


Lib.  3.  Of  Rclcafcs*  ScGt.  480. 

may  receive  and  take  the  thing  releafed.  And  here  LUthtou  patteth 
cafes  where  releafes  do  abfolutely  enare  by  extingiiiihrnent  without 
exceptxoD»  having  refped  to  all  perfoas.  And  firft  of  the  lord  and 
tenant :  fecondly,  of  the  rent-caarge :  thirdly^  of  the  common  of 
faftore. 

Scift.  480. 

17  N  mefme  la  mamr  $Jl  it  reUas  T  N'  the  fame  manner  is  it  of  a  re- 
fait  al  ttnant  deltem  di  un  renU  leafe  made  to  the  tenant  of  the 

charge  ou  common  da  pafture^  ^c,  pur  land  of  a  rent-charge  or  common  of 

ceo  que  U  tenant  ne  pott  aver  ceo  que  a  pafture,  &c.  becaufe  the  tenant  cannot 

luy  eft  relejfey  ^c.  ifftnt  tiels  releafes  have  that  which  to  him  is  releafed, 

unra  ♦  per  extinguijhment  en  touts  &c.  fo  fuch  releafes  (hall  enure  by  way 

v^es.  of  extinguiihment  in  all  wayes. 

P I R  S  T9  of  the  lord  and  tenant,  and  the  lord  releafe  to  the  tenant 
[280.  2u\  ^^'  fcigniorie,  this  muft  of  ncceffity  enure  by  way  of  cxtinguiOi- 
ment  to  all  men ;  for  the  tenant  cannot  have  fervice  to  be  taken  of 
hirofelfe*  nor  one  man  can  be  both  lord  and  tenant.  The  fecond  is  (z*  K.oS3.  AJxw 
of  a  rent»cbarge ;  a  man  cannot  have  land  and  a  rent  iiTuing  out  of  ^S') 
the  fame  land«  Thirdly,  a  man  cannot  have  land  and  a  common 
of  paHure  ifluing  out  of  the  fame  land,  etjk  de  ceteris.  For  in  ^1 
thefexafes  and  the  like  he  to  whom  the  releafe  is  made  cannot  have 
and  enjoy  the  thing  that  is  releafed.  But  in  the  cafe  of  the  right 
of  the  land,  the  tenant  of  the  land  may  take  and  enjoy  it  for  flrengrh- 
ening  his  eflate  therein. 

The  mefne  being  a  feme  enter  marric  with  the  tenant  peravaile,  if  (Ant  173.  k.) 
the  lord  releafe  to  the  feme,  the  feigniorie  only  is  extin^ ;  buc  if  hee 
releafe  to  the  hulhand,  both  feigniorie  and  mefnaltie  are  ex^ndt. 
And  in  this  cafe,  if  the  lord  releafe  to  the  hulband  and  wife,  it  is  a 
qac^on  how  the  releafe  (hall  enure ;  but  xx.  is  no  quelVion  but  that  a 
releafe  may  be  made  to  a  mefnaltie  or  a  feigniory  fufpenied  in  part 
of  the  eftate. 

But  here  obferve  adiverfity  where  a  releafe  enureth  by  way  of  (»74**«  i»RolL 
extinguiihment  of  an  inheritance,  which  is  in  pofFeffion  and  may  be  Aor.412.) 
granted  over,  and  a  releafe  of  a  right,  or  an  aftion  to  lands  which  ^-2.^**266  %.\ 
cannot  be  granted  over,  [r]  For  the  lord  may  releafe  his  feigniorie  rr]'i3.*E.  %, 
to  the  tenant  of  the  land  for  life  or  in  taile,  et  fie  de  cdtcr'ts.     But  fo  tit.  Ex.inguifli- 
cannot  one  releafe  a  right  or  an  ai'ilion ;  for  if  it  be  releafed  but  for  ment. Brooke 4.5. 
an  houre,  it  is  extind  f6r  ever,  as  hath  beene  faid.  Jf  tir.  Voucher. 

And  two  things  are  to  be  obferved  here.     Firft,  that  by  the  re-  ,o.'E?'t.  it. 
Icafe  of  all  the  right  in  the  land  the. feigniorie  is  extinft,  as  well  as  19'.  H.  6.  19. 
by  the  releafe  of  all  the  right  in  the  feigniorie,  for  the  feigniorie  if-  at.  E.  3.  33. 
ftteth  out  of  the  land.     Secondly,  that  by  the  releafe  of  all  his  right  S^-  AAT.  17. 
in  the  feigniorie  or  the  land,  the  whole  feigniorie  is  exiinft  without  ^'^.^^^^  '"* 
any  words  of  inheritance.     If  the  tenancie  be  given  to  a  lord  and  ,8.'e  2*.  ibi*<l.<. 
to  a  (hanger,  and  to  the  heires  of  the  llranger,  the  lord  rdleafc  to  26.  H.  sl  5,      * 
his  companion  all  the  right  in  the  land,  this  releafe  doth  not  onely  4i«  An;  6. 
paiTe  his  eftate  in  the  tenancie,  but  exiinguiflieth  alfo  his  right  in 

the 

*  per  extlngmjbnunt  en  touts  'vojes,--^     /Ofi/2/«r/0/r/,  L«  and  M.  andRoh* 
t^MSz  foitx  fer  v$ie  (Textietttijement  enven 
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Scd.  49r* 


(Mp.  59.) 


tf.e  (elgnxn?*  aod  (b  oec  releafc  ccores  n>  eztlcgaifli  (everall  rigliu 
10  o&e  and  t'le  fsmc  bod. 

If  tSrre  b^  lord  and  tenant  bj  ftalry  and  rent,  the  ^ord  granteth 
the  feignicne  for  yeares,  a^id  the  tenant  attnmeth,  the  !ord  releaieth 
his  Icigiiione  co  the  tenant  for  years,  and  to  tne  tenant  of  the  land 
generally  9  the  whole  feigT^iorie  is  cjttipd,aad  the  ftate  of  the  leflee 
aJ(o.  But  if  the  releafc  had  beene  to  them  and  thdr  heircs,  then  the 
hC:*  had  had  the  i.herirance  cf  the  one  moitie, and  the  other  nKn« 
tie  bad  b«rne  extioA.  And  the  reaibn  of  this  diverfitv  is,  becaoie 
when  the  rtleafe  is  made  generally,  it  can  ennre  to  the  Irflee  but  for 
life,  bccaofe  it  enureth  by  way  of  enlargement  of  edare,  and  being 
made  to  the  tevant  of  the  land,  it  ennreth  by  way  of  extingaiih- 
ment,  as  Lit/lfom  here  faiih,  and  then  there  cannot  rcmaine  a  parti« 
cuiar  eftate  in  the  feign iorie  for  life.  Bot  when  the  releaic  is  made 
to  them  and  their  heires,  each  one  takes  a  mciiie,  the  one  by  way 
of  encrcataig  of  the  flate,  and  the  other  by  eztinguifliiDcot* 


Scd.  481. 


TI'EAfj  di  f  rover  que  le  ground 
ajjife  dolt  pojfer  fur  le  demandant^ 
tn  U  cafe  avamdiU  jeo  aye  oyejovent 
•  la  leBure  de  Tejlatute  de  JVeftminfter 
fecondj  que  cemmence^  In  cafu  quo  vir 
amifcrit  per  defaltam  tenementum 
quod  fuit  jus  uxoris  fuse,  &c.  que  a  le 
eemmon  ley  devunt  f  mefnu  P  ejlatute^ 
ft  leafe  foit  fait  ^  a  un  home  fur  terme 
de  vtey  le  remainder  ou/ler  enfee^  et  un 
eflrange  per  feint  ailion  ufl  recover 
envers  le  tenant  a  tcrme  de  vie  per  de- 
fault j  et  puis  X  ^^  tenant  morujl^  celuy 
in  le  remainder  n^avoit  afuns  remedie 
devant  le  ftatute^  fur  ceo  que  il  n'avoit 
effcun  foffejjion  delterre. 


ALSO,  to  proYC  diat  the  grsund 
'^  affife  ought  to  paflc  for  the  de- 
mandant, in  the  cafe  aforefaid,  I  have 
often  heard  the  reading  of  the  ftatute 
of  Weft.  2.  which  begunne  thus :  In 
cafu  quo  vir  amiferit  fer  defaltam  te- 
nementum quod  fuit  jus  uxortsfuoj  l^Cm 
that  at  the  common  law  before  the 
fayd  ftatute,  if  a  leafe  were  made  to  a 
man  for  terme  of  life,  the  remainder 
over  in  fee,  and  a  ftranger  by  feigned 
a£lion  recovered  againft  the  tenant  for 
life  by  deiault,  and  after  the  tenant 
dieth,  he  in  the  remainder  had  no  re- 
medie before  the  ftatute,  becaufe  hec 
had  not  any  pofieiEon  of  the  land. 


(a.  Inft.  345) 


**  *^E0  aye  oye  foment  la  leBure  de  Weft.  2/*    Here  it  is  to  be 
J    obferved,  of  what  authoritie  antient  ledurcs  or  readings 
Upon  flatutes  were,  for  that  they  bad  five  excellent  qualities.     Firfl«  . 

they  dcc1ar;:d  what  the  common  law  was  before  the  making  of  the  r28o*b«j 
ftacrte,  as  here  it  appeareth.  Secondly,  they  opened  the  true  fenfe 
and  meaning  of  the  iiatate.  Thirdly,  their  cafes  were  briefe»  hav- 
ing  at  the  moft  one  poynt  at  the  common  law,  and  another  upon  the 
flatute.  Fourtnly,  plaine  and  peripicuous,  for  then  the  honour  of 
the  reader  was  to  excell  others  in  authorities,  arguments,  and  rea* 
Lns  for  procfc  cf  his  opnion^  and  ior  confuiaiion  of  the  obje&ions 
a^ainfl  ic.  Fifthly,  they  read,  to  fupprclTe  fubtill  inventions  to 
cr<:epe  out  of  ihc  ^atute.     But  now  readings  having  lod  the  faid 

formet 


•  en  a^detl  L.  an<!  M.  and  Roh.  \  a  une  Iomega!  tenant,  L.  and  M.  and  Roh« 

t  tnijme  not  in  L.  and  M.  nor  JKob.         %  U  tenant  nut  m  Im  and  M.  n'ei  Koh. 
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iotmcT  qaalkies,  have  loft  alfo  their  former  authorities :  for  now 
the  cafes  are  long,  obfcure,  and  intricate,  full  of  new  conceits,  liker 
rather  to  riddles  than  ledures,  which  when  they  are  opened  they 
vani(h  away  like  fmuke,  and  the  readers  are  like  to  lapwings,  who 
feeme  to  bee  neereft  their  nefts  when  they  are  fartheft  from  them, 
and  all  their  ftudie  is  to  find  nice  evafions  out  of  the  ftatute.  By 
the  authority  of  Littleton,  ancient  readings  may  be  cited  for  proofe 
of  the  law;  but  new  readings  have  not  that  honour,  for  that  they 
are  fo  obfcure  and  darke. 

*'  Viftatutt  di  W,  2."     Which  is  the  third  chapter.. 

"  Lt  remainder  omfter  en  fee."**  Here  is  to  be  cbfcrved,  that  al- 
though the  ftatute  fpeaketh  of  a  rcverfion  [a],  yet  by  the  authority 
of  LittiercH  a  remainder  is  within  the  ftatute. 

See  the  ftatute  of  14.  Eiiz,  cap.  8.  which  provideth  fully  for  him 
in  the  remainder* 

*»  Flint  aSionV  Feint  is  a  paniciple  of  the  French  word/ehdre 
which  is  to  feigne  or  falfely  pretend,  fo  as  a  feint  adion  is  a  falle 
aftion, 

**  N*avoit  afcun  rtmtdie  de<vant  Peftatute.^*  [h'\  Here  it  appear- 
eth  by  Littleton^  that  if  a  man  maketh  a  leafc  for  life,  the  remain- 
der in  fee,  and  tenant  for  life  fuffereth  a  recovery  by  default,  that 
he  in  the  remainder  fiiould  not  have  a  formedon  by  the  common 
law :  for  Littleton  faith,  that  he  hath  not  any  remedy  before  the 
ftatute.  Neither  is  there  any  fuch  writ  ih  that  cafe  in  the  Regifter, 
albeit  in  fome  bookes  mention  is  made  of  fuch  a  writ.   • 


%%  £.3.  96. 
18.  £.  a. 
En  trie  74. 
3.E.I.  F.ncrie7. 

6.  E.  3.  24. 

7.  E.  3.  EnL6a. 
7.E.  3.  54,  55. 
15.  E.  4.  15. 

F.  N.  B.  ai7  a. 
Regifler  141. 

V  idc  34.  E.  'y 
Formdoii'31. 
li.E.  3.  ibid,3f* 

8.  E.  3.  59. 
F.N.  B."'ai7.d. 
7.  H.  7.  I  J. 
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Jl/f  ^^  fi  c^^^y  ^^  '^  remainder  ujl 
enter  fur  U  tenant  a  terme  de 
vie  et  luj  dijj'eifiji^  et  apres  Is  tenaunt 
intra  fur  luy^  et  apres  U  tenant  a  terme 
di  vie  per  tiel  recovery  perde  per  default 
it  morujiy  ere  celuy  en  le  remainder 
Hen. post  aver  brief e  de  droit 'e/tvers 
ctluy  que  recovera^  pur  ceo  que  le  mife 
ferra  joine  folement  fur  It  mere  droits 
Wr.  Uncore  en  cejl  cafe^  le  ftijin  de 
celuy  en  U  remainder  Juit  defeat  per 
intri^dil  tinant  a  terme  di  vie.  met 
piradventure  afcuns  voilent  argue  et 
diriy  que  il  tCavera  bmefe  de  droit  en 
teft  cafe^  pur  ceo  que  quant  le  mife  ejl 
joine ^  tl  eji  joine  en  tielmaner<f  (fcilicet) 
/!  le  tenant  ad  plus  mere  droit  en  U 
terre  en  le  manner  come  il  tyenty  que  le 
Jim4fndani  ad  en  le  maner  fome  il  de- 

mandtiy 


D  U  T  if  he  in  the  remainder  had 
entere4  upon  the  tenant  for  life, 
and  di{reif<:d  him,  and  after  the  tenant 
enter  upon  him,  and  after  the  tenaunt 
for  life  by  fuch  recoverie  lofe  by  de- 
fault and  die,  now  he  in  the  rei^iain- 
der  may  well  have  a  writ  of  right 
againfl.  him  which  recovers,  becaufe 
the  mife  fhal  be  joined  only  upon  the 
mere  right,  &c  Yet  in  this  cafe  the 
feifln  of  him  in  the  remainder  was  de- 
feated by  the  entry  of  the  tenant  for 
life.  But  psradventure  fome  will 
argue  and  fay,  that  bee  (hall  not  have 
a  writ  of  right  in  this  cafe,  for  that 
when  the  mifc  is  joyned,  il  is  joyned 
in  this  manner,  (fciltcet)  if  the  tenaunt 
hath  more  mere  right  in  the  land  in 
the  manner  as  be  holdeth,  than  the 

demandaiit 


Lib.  3.     Cap.  8.         Of  Releaies. 


Se&.  493. 


man  Jay  et  pur  ceo  que  le  ftijin  del  di'^ 
mandant  futt  difeat  per  F entry  de  le 
tenant  a  ternu  ae  v/V,  (!f  r.  donque  il  ad 
nul  droit  en  le  manner  come  il  de^ 
maund* 


demandant  hath  in  the  manner  as  hee 
demandethy  and  for  that  the  feifin  of 
the  demandant  was  defeated  by  the 
entry  of  the  tenant  for  term  of  life, 
&c.  then  he  hath  no  right  in  the  ma- 
ner  as  he  demandedu 


1 


S.E.  •}.3.  Tit 
arit  Utrua  t» 


7.  E.  J.  61. 
38.  E.  3.  37. 
tit.  Jar.  Utr.  x» 

(Foil.  315.  a.) 


(ABC.x84.a.b.) 


4.  E.  3*  16)  17* 


(Ant  14.  b. 
15.  a.) 
40.  £•  3. 8. 
42.  E.  3.  20« 
37.  Af.  4. 
S4.  £.  4. 24. 


U  ER  E  a  difleifin  gotten  by  wrong,  and  defeated  by  the  entrie 

"-  of  him  that  right  hath,  i:»  fufficicnt  to  mainuine  a  writ  of  right    - 

againft  the  recoveror  in  this  cafe,  for  albeit  the  feifin  is  defeated    [^2oI»  2< 

betweene  the  lefTee  for  life  and  him  in  the  remainder,  yet  having 

regard  to  the  recoveror,  who  is  a  meere  ftranger,  and  hath  no  title, 

it  IS  foffictent  againft  him.     But  otherwife  it  is  againil  the  party 

himfelfe  that  defeated  the  feifin,  and  the  law  is  propenfe  to  give  re- 

medie  to  him  that  right  hath.     And  where  fome  have  thought,  that 

there  is  no  authority  in  law  to  warrant  Littletofi*s  opinion  herein, 

they  are  greatly  miftaken^  for  Littleton  hath  good  warrant  for  all 

that  he  hath  written* 

Lands  are  letten  to  A.  for  life,  the  remainder  to  B.  for  life,  the 
remainder  to  the'  right  heirs  of  J,  A.  dieth,  B,  entreth  and  dieth,  a 
ftranger  intrudeth,  the  heire  of  A.  (hall  have  a  writ  of  right  of  the 
feifin  which  A.  had  as  tenant  for  life. 

Lands  are  letten  to  A,  and  B,  and  to  the  heires  of  A*  A,  dyeth* 
a  recovery  is  ha3  againft  B^  the  heire  of  A.  ihall  have  a  writ  of 
right  of  the  whole,  for  every  joyntenant  is  feifed^r  m  et  per  tout* 
>  Jf  lands  be  ^iven  in  tayle,  the  remainder  to  A.  in  Ke,  the  donee 
dyeth  without  ifTue,  his  wife  privemetit  en/eiut.  A,  entreth,  the  iflii^^ 
is  borne  and  entreth  apon  him  and  dyeth  without  ifTue,  A.  ihall  ha^ 
a  writ  of  right,  of  the  feifin  which  he  had. 

If  lands  be  given  in  tayle  to  A.  the  remainder  to  his  right  heires, 
A.  dieth  without  iffue,  the  coUatcrall  heire  of  A.  ihall  haiTe  writ  of 
right  of  the  feifin  of  ^.  ^ 

And  fo  note  a  diverfity  betweene  a  feifin  to  czyx^^po^^  Jrairis^ 
i^c,  for  there  is  required  a  more  a£tuall  feifin,  and  a  feifin  to  main- 
tatne  a  writ  of  right.    Arid  hereby  alfo  are  the  (s^r.)  in  this  Sedioa 
^explained. 

7.  H.  5.4.        XI.  H.  4.  IX. 


(Yelv.  148. 
Hob.  73.  105.) 
(6.  Rep.  24.) 

y^  CE  O  pott  e/tre  dity  que  ceux  pa- 
'^  rob  (modo  et  forma  prout,  &c.) 
in  mults  des  cafes  font  parols  de  forme 
'de  plcderj  et  nemy  parols  de*fuhftance. 
Car  fi  home  port  briefe  Venire  in  cafu 
provifo,  del  alienation  fait  per  le  tenant 
in  dower  a  fon  dijinheritancey  et  counta 
del  alienation  fait  en  fee y  et  U  tenant 
dity  que  il  ne  aliena  pas  en  le  manner 
come  k  demaundant  ad  declarcy  et  fur 
uo  fount  a  iffusy  et  trove  eft  per  ver- 
8  .    di^y 


Sea.  483. 


np  O  this  it  may  bee  faid,  that  thefe 
'■■  words  (modo  et  forma  prnity  ^c.) 
in  many  caies  are  words  of  forme  of 
pleading,  and  not  words  of  fubftance. 
For  if  a  man  bring  a  writ  of  ehtrie 
in  cafu  provifoy  of  the  alienati<m  made 
by  the  tenant  in  dower  to  his  difinhe- 
ritance,  and  counteth  of  the  alietuttion 
made  in  fee,  and  the  tenant  faith,  dot 
he  did  not  alien  in  maner  as  the  de- 
mandant hath  decl<u'ed,  and  upon  thia 

tbey 


[aSi.h. 


A  ' 


tib,  p 


Of  Rclcafc?, 


Sea.  484. 


fia^  que  le  tinant  alyenafl  er^  le  taiU^ 
pu  pur  terme  tTauUr  vie^  le  demaun- 
dant  recovera :  uncore  Faljenation  ne 
fuit  eu  le  manner  come  le  demaundant 
av^it  declare^  &r» 


they  are  at  ifSie,  and  it  is  Found  by 
verdi£l,  that  the  tenant  aliened  ifi 
talle,  or  for  tearme  of  another  ip^n's 
life,  the  demandant  fhall  recover  :  yet 
the  alienation  was  not  in  manner  a« 
the  demandant  hath  declare4^  &Cr    * 


r 

lirHERB  modoetf$rmd  are  of  the  fubdance  of  the  HTue,  and 
^^    where  but  words  of  fprmc>  this  divcrfity  is  to  be  obfcrvcd. 
[f  ]  Where  the  iiibc  uken  goeth  to  the  point  of  the  writ  or  ad^oti,  L^J  %  ^*  ^V 
there  modo  tt  forma  are  ba'  wor^s  of  forine,  as  here  in  the  cafc  of  J^*  E!i*22. 
the  writ  of  entrie  in  cafufrvolfo^  and  fp  is  fhe  (^r.)  well  explained  F.  N.  B.  2o6.g» 
in  this  Sedlion.   ^ut  otherwife  it  is  when  a  collaterail  point  in  plead-  ^o,  £»  3.  5.    ' 
ing  \%  traycrfed;  as  if  a  feoffment  be  allcadged  by  two,  and  this  is  3**  H.  SJiTue, 
jravcrfcd  modo  et  fornfds  and  it  is  found  the  feoffment  of  one,  there  ^a,  ?,Macnu 
modo  et  forma  is  materiall.     So  if  a  feoffment  be  pleaded  by  deede,        v 
and  it  is  traverfed  ahfque  hoc  quod feoffavii  modo  et  forma  uppn  this  (Doc.*pia!*i7« 
pollaterall  ifiae,  modo  et  forma  are  lo  eifeatiall,  as  the  jury  cann<)t  i^^.'s^fJ^^i.) 
iind  a  feoffment  without  deed. 

m 
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y4  UJfTl  fifiientfeignler  et  tenant^ 

,  ^    et  le  tenant  tient  delfeignUr  per 

fealtie  filementy  ♦  et  le  feigvior  di/ireine 

Ip  tenant  pur  renty  et  lei  tenant  portq 

hriefe  de  trefpas  envers  Jon  feigntgr  de 

fes  avers  ijjint  prifeSy  et  fe  Jeignior  pledfi 

que  le  tenant  tient  de  luj  per  fealtie  et 

fertain  renty  et  pur  le  rent  arere  il 

.  vieni  a  dijlreiner^  &Cf  ef  demaunde 

judgfTf^nt  df  briefe  port  vers  luy^  ^uare 


ALSO,  If  there  bee  ford  and  te? 
'*^  n^t,' and  the  tenant  hold  of  the 
ford  by  fealty  only,  and  the  lord  dif- 
treine  the  tenant  for. rent,  and  the  te-» 
nant  brineeth  a  writ  of  trefpafle  ^- 
gainft  his  lord  ^or  bis  cattell  fp  taken^ 
and  the  lord  plead  that  the  tenai^t 
holds  of  him  by  fealtie  and  certain^ 
rent^  and  for  the  rent  behi^de  he  camo 
to  djftrcine,  &c,  and  demand  judges 
'i  et  krmis,  &c,  //  Patiter  diiybue  il    ment  of  the  writ  brought  againft  him, 

uare  vi  et  armh.  ^c,  and  the  other 


ne  tient  de  luy  en  U  maner  come  ilfup^ 
pofe^  ei  fur  ceo  font  a  ijfue^  et  trove  efi 
per  verdi^  que  il  tient  de  luy  per  fealtie 
pntum\  en'ceji  cafe  le  briefe  aoatera^ 
et  uncore  il  ne  tient  de  luj  en  le  maner 
come  lefeignior  avoit  dit.  Car  le  mat" 
ter  de  ?i^e  efi^  lequel  le  tenant  tient 
de  luy  du  nenq  \  car  sUl  tient  de  lujy 
foment  que  lefeignior  diftreina  le  tenant 
pitr  auterfervicef  aue  ne  dait  ayer^  ufi- 
core  tiel  hriefe  die  trefpajfe^  quare  yi  et 
armi^  &c.  w  giji  envers  U  feignj^r^ 
mesferra  abate* 


aith  that  bee  doth  not  hold  of  him  ii| 
tt}e  tpani^er  as  he  fyppofe,  and  upon 
this  ti)ey  are  at  liTue,  and  it  is  found 
by  yerdidl  that  l}e  holdeth  of  him  by 
feaky  oijely;  in  this  cafe  the  writ 
(hall  abate,  and  yet  hee  doth  not  bol4 
of  him  in  ^e  manner  fts  diQ  lord  bath 
faid.  f  or  tjje  mattef  of  the  ifljje  is, 
lyhether  the  tenant  holdetl]  of  Kira  or 
no;  for  if  hee  holdeth  of  him,  although 
jtbat'the  lord  diftreine  the  tenant  for 
other  fervi.ces  which  he  ought  not  to 


have,  y($  fuch  writ  of  trefpaj^  qtuire  yi  ef  arnus^  (^c,  doth  not  lie  ^ainli  ^9 
^rd,  but  flutU  abate* 


•      • » • 


it-^y  L.  and  M.  and  Roh. 

.  ? 


f'TROrS 


Lib.  3*    Cap.  8. 


Of  Rclcafcs. 


Scd.  485. 


Vid.Sc&frtnd.  ••  ^ROFE  eft^ ^terJia^ mm il uemi ptrfialtU  tmmhm.^  Here 
<t.  Co,  I9.  sy.  -i  i,  anotkcr  diverfidc  to  be  obfcrred :  That  albeit  tl^e  idbe 
to!  E.  4*  7.  ^  "P^"*  ^  collateral!  point*  yet  if  by  the  fiadine  of  part  of  the 
t/e.4. 15.'  iflue»  It  (hall  appcare  to  the  coon  that  no  fach  $&6n  liedi  for  the' 
ta  F*  4.  3.  plaintife  00  more  tb^tn  if  the  whole  had  been  found*  there  amh  H 
*■•  ^  ♦•  3-  formm  arc  bot  words  of  forme,  as  here  in  the  cafe  which  Lisiktom 
{V^!v^iqu   P"'*^  ^^  ^  ^^  *"^  tenant  appeareth. 

J44-) 

(f  »«P-  33-). 

(Doc.  Pta.  191. 

Am.  127* 
%.  Roll  Abr. 

704*  7cJ. 
Sid.  5« 

Hob.  1S.73.81. 
Doc  Pla.  355. 

344f  345-) 

Pi.  Com.  10 1« 


**  Cm' li  matter  Jdijfiteijf  liqmeiiltiemtJe  hty  9unimy,^c.** 
Here  it  appeareth,  that  if  the  matter  of  the  liTue  be  foond,  it  is  [282*  < 
fulficient*  knd  this  roie  holds  in  cnmiDall  caufcs.  For  if  J,  he 
appealed*  or  indited  of  aiarder,  wx,  that  hee  of  mafice  prepenfed 
killed  /.  J.  pleadeth  that  he  u  not  guilty  mod$  ttfirma^  yet  the  jory 
m  Lnd  the  defendant  j;ailtie  of  manflaoghter  without  malice 
prepenfed,  becaufe  the  killing  of/,  is  the  matter,  and  malice  pre- 
pensed is  but  a  drcomftance. 


(9.  Rep.  34$.      1.  Cro.  14.  16.    Haw. P.  C.  266) 


6.E.  3.41.  b. 
25.  £.  3.  50. 
9*  H.  7*  3. 
S3.  H.  7.  14. 
«9.  E.3. -,8.   . 
(Sid.  »f,  M.) 

I  Doc.  Fla.  34S.) 
d]  8.  E.  3.  70. 
.  AfC  £9.  <t  39. 
9.  E   3.  338. 

»4-  £•  3-  34- 
5.  H.  4.  s. 

7.  H.  4.  I  r. 

Pi.  Com*  92. 

^  Mar.  Dicr  116. 


In  affife  of  dmriim  fre/entmintt  if  the  plaintife  alleage  the  avoyd- 
a  nee  of  the  church  by  privation »  and  the  jpry  find  the  voydance 
by  death,  the  plaintife  ihall  have  jodgment ;  for  the  manner  of 
voydance  is  not  the  title  of  the  plaintife*  but  the  voydance  is  the 
matter. 

[d\  If  a  gardeine  of  an  hofpitall  bring  an  affife  againft  the  ordi- 
nary, he  pleadeth  that  in  his  viiitation  he  deprived  him  as  ordinary, 
whereupon  iiTue  is  taken,  and  it  is  foond  that  he  deprived  him  as 
patron,  the  ordinary  (hall  have  judgement,  for  the  deprivation  is  the 
fubdanceof  the  matter. 

The  leflee  covenant  with  the  leflbr  not  to  cut  downe  any  trees* 
and  bind  himfelf  in  a  bond  of  forty  poands  for  performance  of 
ecvenants,the  lefTee  cot  downe  ten  trees,  the  lefibr  bringeth  an  adion 

breach  that  the  leffee  cutteth. 


40.  E.  3.  35.  ■ 

Dier  2.  He  3.  Ph.  of  debt  Upon  the  bond,  and  affieneth  abrc 

*  Mar.  II 5,^'  down  twenty  trees,  whereupon  iflac  is  joined,  and  the  jury  finde  that 

Rot^aV.  Woi-  ****  ^^^^  cut  do«%ne  ten,  judgement  (hall  be  given  for  the  plaintife ; 

man*s  c/fe.  ^ '  ^^^  fuficient  matter  of  the  ilTue  is  found  for  the  plaintife. 

41.  £.  3*  28.      34.  AiT.  3.      3a  AiT.  $.       33.  E.  3.  rerdift  47.      as.  E.  3.  i.  b.     18.  X!  5.  48. 
3i.£.  3.  account 58.     x8«AflI  48.        (i.RoU.Abr.  704.  719.) 


Sea.  485. 


J  VXYx  ♦  tn  hrUU  de  trefpajje  de 
"^  hatUrie^  ou  des  biens  etnporti^Ji  le 
defendant  pkde  dt  rien  culpable^  in  le 
wanner  come  le  plaintife  fyppofe^  et 
trove  ejl  que  le  defendant  eft  culpable 
en  outer  vitCy  ou  a  auter  jour  que  le 
plaintife  fuppofe^  uncore  il  recovers. 
Et  t  iJP^^  ^^  +  p^^f^r^  outers  cafes 
ceux  pattls^  fcilicet,  en  le  maner  come 

U 

*  eft^^un,  L.  and  M.  and  Roh. 
■f  iJI'uJ  not  in  L.  and  M.  nor  Roh. 


A  L  S  O,  in  a  writ  of  trcfpaflc  for 
batteric,  or  for  goods  carried 
away,  if  the  defendant  plead  not  guil- 
tyi  in  manner  as  th::  plaintife  fuppofe^ 
and.  it  is  found  that  the  defendant  is 
guiltie  in  another  towaey  or  at  ano- 
ther day  than  the  plaintife  fuppofes, 
yet  hee  (hall  recover.  And  h  in 
n>any  other  cafes  theie  words,  viz.  in. 

manner 

4.  moites  added  in  L.  and  M.  and  Roh. 


I 


: 


. 


Lib.  3.  Of  Relcafcs.    .  Seft.  485* 

ti  dimaufidavt  ou  h  plaintifi  ad  fup^  manner  as  the  demandant  or  the  plain- 
fo[i^  nefontafcun  %  matter  de  fuhjtance  tife  hath  fuppofed,  do  not  make  any 
del  tjfue:  car  en  hriefe  de  droits  lou  U  matter  of  Aibftance  of  the  ifTue :  for 
imfe  eft  joy ne  fur  le  Trier e  droits  i!  eft  a  in  a  writ  of  right,  where  the  mife  is 
tant  a  dire^  et  a  tiel  effeSt^  fcilicet,  U-  joyned  upon  the  meerc  right,  that  is 
f u^/  ad  pluis  mere  droits  le  tenant  ou  as  much  as  to  fay,  and  to  fuch  efFed, 
U  demandant  al  chofe  en  demands  viz.  whether  the  tenant  or  demaun- 

dant  hath  more  meere  right  to  the 
thing  in  demand. 

•*    'PN  hriefi  de  trefiafft  de  battery,  et  des  hiems  emperts.^c**  (iiRfip.  5.) 

'^-^     Here  Littleton  fpeaketh  of  a^ons  brought  for  things  tranfi-  (7«  I>^ep.  2.  b. 
tory.     In  which  cafes  the  wrong  being  done  in  one  towne,  the  **j.^°'l'  ^^^' 
plaintife  may  not  only  alledge  it  in  another  towne,  as  Littleton  here  ^r^'  5?°^^^  l** 
faith »  but  alfo  in  another  coanty,  and  the  jarors  upon  not  guilty       ^  '' 

pleaded  are  bound  to  find  for  the  plaintife. 
.  Neither  can  the  affault,  battery*  or  taking  of  goods,  &c.  alledged  (i.  Roll.  Abr. 

[282*  b*J  in  another  county, be  traverftd  without  fpeciall  caufe  of  juftification  335*  ^^b*  >^3, 
which  extendeth  to  (bme  certaine  place ;  as  if  a  conflable  of  a  towne  '^^*  ^^'  '*'^. 
in  another  county  arrcft  the  body  of  a  man  that  breaketh  the  peace^  (i/kcp.  i!"V^ 
there  he  may  traverfe  the  county  (but  he  mud  not  reft  there)  bat  all  6.  Rep.  65.  b.) 
other  places  faving  in  the  towne  whereof  he  is  conftable.     And  fo  it  (I^oc.  Pla.  367. 
is  of  taking  of  goods»  if  the  defendant  juftifie  for  damage  feafant  in  *•  ^^^  45«  37»« 
another  tounty,  he  muft  traverfe  as  before.    But  where  the  caufe  of  ^.**e4!\« 
the  jaitification  is  not  reilrained  to  a  certaine  place,  that  is  fo  locall  Doc/pu7'6x.) 
as  it  cannot  be  alledged  in  any  other  towne,  as  in  the  cafes  before  (x.  Leo.  39. 
alledeed,  and  the  like,  then  albeit  the  a£^ion  bee  brought  in  a  ^i(l«  234.  294. 
I  forrame  countie,  yet  he  muft  alledge  his  juftification  in  the  county  3^^^P*  5^*  ^ 

where  the  adion  is  brought.    As  if  a  man  be  beaten  in  the  county  ^^'  pu^At. 
\  ci  Middle/€X9  and  hee  bringetk  his  adion  in  the  county  of  Budt^  the  2.  Si.t.  118. 

.defendant  cannot  pleade  that  the  plamtife  aBauhed  him  in  the  Cro.  £i.  ^9.) 
county  QlMiddn  ISc*  and  traverie  the  county,  but  he  muft  pleade  his 
joftification  in  the  county  ofBmcL  for  that  the  caufe  of  his  juftifi- 
cation is  good  in  any  place.     And  fo  it  is  in  cafe  of  batlement  of 
goods,  and  other  cafes  for  tranfitory  things;  as  for  example. 

In  an  adion  upon  the  cafe  the  plaintife  declared  for  fpeaking  of  J**^"-  3p'  ^'^'* 
flanderoos  words,   which  is  tranfitory,  and  laid  the  words  to  be  ]!l^ch  ^bewAeae 
I  fpoken  in  London,  the  defendant  pleaded  a  concord  for  fpeaking  of  in^ieb^rt  and 

words  in  all  the  counties  of  England,  faving  in  London,  and  traverfcd  Jones.  Aod 
the  fpeaking  of  the  words  in  London  :  the  plaintife  in  his  replication  herewith  agreeth 
\  denied  the  concord,  whereupon  the  defendant  demurred,  and  judg.  » juj^Bcncnt  ia 

ment  was  given  for  the  plaintife.     For  the  court  faid,  that  if  the    lea^^Parh-^"* 
concord  in  that  cafe  fitould  not  be  traverfed,it  would  follow,  that  by  \%,  ^V.t.  Rot. 
a  new  and  fubtile  inventicn  of  pleading,  an  ancient  principle  ia  law  1656. 
(that  for  tranfitorie  caufes  of  adion  the  plaintife  might  alledge  the 
fame  in  what  place  or  county  he  would)  ftiould  be  fubverted,  which 
ought  not  to  DC  fuiFercd ;  and  therefore  the  judges  of  both  courts 
■allowed  a  traverfe  upon  a  traverfe  in  that- cafe:  and  the  wifedome 
of  the  judges  and  fages  of  the  law  have  alwayes  fupprefted  new  and 
ftbtile  iaveotions  in  derogation  of  the  commou  law.    Ar4  therefore 

the 

X  maitir "^manner i  L.  and  M,  and  Roh. 

P  2 


I 


Lib.  3.    Cap.  8.         Of  Releafcsf.  Seft.  48^5. 

{#]  3«,  E.  3. 1.  the  judges  fty  in  one  bccke  [e].  We  will  not  cfcange  tlie  liw  whi€|> 

Art    I  Mo  *Jw*y^>  ha«^  been  ufed*     And  another  faith  [/],  It  is  better  that  ic 

^^o.  ^s.  Cro.*  ^  turned  to  a  default,  than  the  law  (hculd  be  changed,  or  any  in*' 

j».)  novation  made. 

2.  K.4.18.      31.  £*  ^        Ciger.  deliter.  ^ 


e^j 


A  man  did  grant  a  rent,  with  a  new  infrcntrd  clanfe  of  diflreflV; 

n:ix,  that  the  grainee  Ihould  huid  the  dtltrene  againil  gages  and 

pledges;  and  ytt  by  the  whole  court  he  (hnll   gnge  deliverance^ 

for  otherwife  by  this  new  invention  all  replcvycs  (hall  be  take|^ 

away. 

T*j4*' A^'  '*'       t*]  ^^^  many  other  new  invemions  in  derogation  of  ihe  com- 

»8  i  ^i*^ca.^\    "^^  '*^  difallowed  by  the  jadge»,  and  by  the  court  of  parlia- 

&«.6.         '    otent. 

4.  H.  4«  ca.  2.         [h]  Where  the  jury  is   bound  to  finde  afwcll  locall  things  m 
(/>]  Li. 6.^0.46,  many  cafes  as    traniitory  in  other  counties,  fee  at  large  in  my 

47.   DOTHalc's     Reports, 

cafe.    3. E.J.  '^ 

AtX,  ^^,       ay.E  3«S6.       1.  AIT.  i6.      3.  Ad.  4.       6.  AfT.  4.        5.  AfT.  7.       18.  £.  3.  38. 

31.  AJr.  8.         29.  Afl*.  5.         44.  £.  3.  6.  b.  14.  H.  4.  3$.         5.  H.  5.  i.  10.  H.  6. 13. 

21.  H.  6.  5r.        37.  H.  6.  «.        7.  E.  4. 4^.         18.  £.4.1.       aa.  E.  4.  19.       13.  H.  7.  17. 

««Mar.  fir.  aiuiau  104.  10.  Elis.  Dier  17s. 

By  this  which  hath  beene  faid  you  (hall  kiK)w  ihe  law  at  it  it 
(1]  19. 11.6. 48.  |)Qw  ]D  yfe  in  thefe  cafes,  and  the  better  underftand  oar  {/]  books, 
'Vv  ^\  when  you  ihall  reade  them  concerning  as  well  locftU  as  traniitory 
46.  E.  3.*  3.^a.  things,  whcpein  yott  (hali  finde  great  variety  of  ojMaioQ  in  our 
€f.  H.  6. 6«.        booket. 

2f.  H.6.  27. 

*  8  e'  ^'  '"^  *  ^'  *  deftnitant  fUad  de  rien  culfablir    This  is  t  eood  iflae,  if 

so.  H.^.  s*.  ^  defendant  committed  no  battery  at  aU;  hot  reguUrly  by  the 

34.  H.  6  43.  common  law  if  the  defendant  hath  canfe  of  jiiftification  or  excufe, 

J4.  H.  6. 21, 23  then  can  be  fiot  pleade  cot  gnilty,  for  thfen  upon  the  evidence  it  (hall 

4  H.  6.  f  3  be  found  againft  him,  for  that  he  confefleth  the  battery,  and  upon 

32  ^  ^  xf  ^^*^  ^^^^  cannot  juflifie  it,  but  he  muft  pleade  che  fpeoaU  matter, 
3»ii  S^Dittz^,  **^^  ccnfcflc  and  juftifie  the  battery. 

4I.E.4.  ]<9.8oi      The  like  law  is  in  other  caks«  and  therefore  (hi^  it  a  learning 

■27.  H.  8.  i'9.  oecei&ry  co  be  knowne,  for  that  the  Icfle  of  mod  c:iiifet  <lepeade£ 

'^  n  ^  «'  thereepon.     As  if  in  battery  the  defendant  may  juftifie  the  fame  to 

iQ.  H.  8.  «.^  be  done  -of  the  plnkitife's  ©woe  afTauh,  he  Inuft  pleade  it  fpecially, 

(Hob.  1 3A.  jusd  icdlnot  pleade  the  «reneraU  lAiie,  and  (b  of  the  likf.     in  tref*  r28  ]•  I 

1.  Leo.  30 r.  paife  of  bneaWin^^  his  cTofe,  upon  not  guiky  he  ca»noc  give  in 

Xro.  Car.  514.  evidence,  that  the  beafts  came  thorow  the  plaintife's  hedge,  wiiiek 

^^f/ 8  4^^*'  ^^  cu^ht  tio  keep,  nor  upon  the.  geneffall  ifl'ue  juftiiie  by  «eafoa  of  « 

u^ccPli.  KP7.3  =«nt-charge,  commim,  or*thc  like. 

«8ulH.>^.  3^  ^^  detinue  the  defendant  pleadeth  ncn  detinet^  he  cannot  ^rve  in 

(4.  Rep.  <r3*  '^oi^ence,  that  the  goods  were  pawned  to  him  for  amney,  and  that 

3.  R^l.  Rfp.  \i  15 v|30t  paid,  but  muft  pleade  it ;  but  he  may  give  in  evidence  « 

^  Leo"^  ^?^'  .^ft  fKWi  the  plaiotife,  for  that  proveth  be  iletaiDeth  not  the  plain.- 

[d\  %^  in  an  aftuMi  cf  wafte,  upaii  dK  plea  nul  fwaftfak^  he 


3,  jn  cvKicnv^;  juiiiurtwiw  *vaii.^,  ao  fcw  ic;|j<iirc  iH9  ii|^uu:,  ur  inc  nice.  \e\ 

Wai>.  32.  Jlf  jonc  doth  wailc^^d  before  the  action  brought  the  Icilcc  rcpav- 

Dier  27*.  **» 

>z.  A1«r.  p^  %v^ 


tib.3*  OfReleafcs.  Se^.  485- 

tth  it,  and  after  the  UiSar  bringeth  an  aAion  of  ivafte^  and  the  lef- 
iee  pleade  quU  ma  ftcit  *vaftum^  he  canoot  give  in  evidence  the 
efpeciall  matter. 

If  two  men  be  boun4  in  a  bond  jotndy,  and  the  one  is  focd  (t-  ^'^'45^ 
alone,  he  may  plead  tnis  oiatter  in  abatement  of  the  writ;  but  he  ^^'  ^^^  *^'*» 
cannot  plead  n§n  eft  factum^  for  it  is  his  deed,  thoagh  it  be  not  his 
foledecd*    [/]  See  in  WbtlpdaU'%  cafe,  where  a  man  may  fafely   f/j^^j5-««« 
plead  non  eft  fadum,  and  where  not,  and  the  former  books  that  J^J^t^  caffc.^'^* 
treat  of  that  matter  well  reconciled.  y.  £.  4*  5. 

7.  E.  6.  Br.  non  ell  faA.  14.  1.  H.  7.  1 5.  t^.  H.  8.  1%.     PL  Com.  Dive  and  M^  ca£s 

§6.  H.  8.  Dier5^     a.  Mar.  Dier  iia«      i.Eliz.  Di.  1^7. 

[^]  Upon  flerie  adminiftra^st  pleaded  by  an  executoor,  4t  iffint   \t]  HilLio.  H» 
riens  inter  maiaei,  if  it  be  proved  that  he  hath  goods  in  his  hands  ^-  ^^'  3»3*  ** 
which  were  the  leHatour's,  he  may  give  in  evidence  that  he  hath  JJIj^J^^^e.^, 
)>aid  to  that  value  of  his  owne  mooy,  and  need  not  plead  k  fpe-  \n  com*  haaco* 
cially.   (1)  ,  Bendioes. 

In  am  aflife,  if  the  tenant  plead  mil  ttrt  nuliijjtifin^  he  camiot  gtre  7*  ^  S-  9* 
In  evidence  a  releafe  after  the  cfiiTeifin;  but  a  releafe  before  the        p^l/* 
difTeiiin  he  may,  for  then  there  is  no  difTeiiin  apon  the  maner.  Droit.  29. 

In  a  writ  t:ii  righr,  if  the  tenant  joyne  the  ftiife  upon  the  meere  9.  e.  \.  32. 
right,  he  cannot  give  in  evidence  a  collateral!  warranty;  for  he  8.  E.  3- *4- 
hath  not  any  right  by  it,  and  therefore  it  ought  to  have  been  33*  f ;  3;  VetJ, 

fleaded,  I'S.'e.*^ 

Of  this  learning  yoa  fliall  xeade  plentifully  in  oar  bookes,  &nd  j^'e.  3. 19. 
in  my  Reports.    This  little  tafte  fhall  here  fuffice  to  make  the  rea-  Pl.Coai^i.i7|» 
fler  capable  of  the  reft*     Regularly  whenfoever  a  man  doth  any  4i-  H«  7.  76. 
thing  by  forxre  of  a  warrant  or  authority,  he*  nroft  plead  it*  ^^'  1^*1^',  j 

But  all  that  hath  been  faid  muft  be  under  twq  cautions :  firl(»  |[^!  £.*^*45.* 
that  whenfoever  a  man  cannot  have  advantage  of  the  fpedall  mat-   j  3'  u.  7. 13* 
ter  by  way  of  pleading,  there  he  ihall  take  advantage  of  it  in  the  Sunf.  Pi-  Cor. 
evidence.     For  example,  the  rule  of  law  is,  that  a  man  cannot  juf-   *5»   ^a^ Air.  55. 
tifie  in  the  killing  or  death  of  a  man ;  and  therefore  in  that  cafe,  /Qo^pf^^iiV 
he  (hall  be  received  to^ve  the  efpeciall  matter  in  evidence,  as  that  ^„^  j^^,  g. 
it  was  Ji  defindifidaj  or  in  defence  of  Ms  houfe  in  the  ni^t  a|;ainil  Hob.  174.  PA 
theeves  and  robbers,  or  the  like.  303.  b.) 

Secondly,  that  in  any  a£tion  upon  the  cafe»  trefpaife,  battery,  7.  J«.  ^  ^ 
or  of  falie  imprifonment  againft  any  juftice  of  peace,  maior,  or 
bailife  of  city  or  towne  corporate,  headborough,  port-reve,  conlla- 
ble,  tithingman^  coiledor  of  ihb6dy  or  fifteen^  in  any  his  majefty's 
;'^ourts  in  IVeftminfter^  or  elfewhere,  concerning  any  thing  by  any  of 
them  done  by  reafon  of  any  of  their  diices  aibrefaid,  and  all  other 
in  their  aide  or  alSilance,  or  by  their  commandement,  &c.  they 
jnay  pleade  the  generall  iHue,  and  give  the  ipeciall  matter  for  their 
^  excuie  or  j.u&iicaiioa  in  evidence. 

In  an  a&ion  of  trefpafle  or  other  fuit  a^ainft  any  pcrfon  for  tak-  aj*  H*  S.  c».  §. 
ine  of  any  dillrefTe  or  ether  ad  doing  by  force  of  the  commiiHon 
of  few^rs,  the  defendant  in  any  fttcb  adion  (hall  and  may  make, 
avowry,  i:onufai)ce,  or  jcfLification  generally,  that  it  was  done  by 
authority  of  the  commiffion'Of  fevvers  lor  lotre  or  taxe  aCfefTed  by 
that  comroiiOon,  &c.  sAd  the  plaintifc  (hall  reply  he  did  it  of  his 
pwne  wrong  without  fuch  caule.  And  both  thcfe  ads  were  made 
ifor  avoiding  of  prolixity  and  captiouiaei£e  of  pleading,  tending  to 

the 

{1)  £SccNotc«45.J 


Lib-  3.     Cap.  8.  Of  Rclcafcs. 


Sea.  486. 


the  great  charge  and  danger  of  officers  and  muiifters  of  joftice^ 
&c.  Evidence,  tvidemtia.  This  word  in  legall  anderftanding  doth 
not  only  containe  matters  of  record,  as  letters  patents,  fines*  reco- 
veries, iorolments,  and  the  like,  and  wric'iDgs  under  feale,  as  char- 
ters and  deed$>  and  other  writings  without  feale,  as  court  roUes,  ac- 
counts, and  the  like,  which  are  called  evidences  inflrumtnta^  but  in 
a  larger  fenfe  it  containeth  alfo  tejtimwia,  the  teftiroony  of  witnefiesp 
and  other  proofes  to  be  produced  and  given  to  a  jury,  for  the  find* 
ing  of  any  ifiTue  joined  betweene*  the  parties.  And  it  is  culled 
evidence,  becaufe  thereby  the  point  in  ifiiie  is  to  be  made  evidenC 
O  the  jurjr.  Prcbaiiemes  dehent  ijjk  eviiintei  (id  eft)  ferfpicu^e  ei 
faciUs  iMitUigu     fiut  let  as  now  retiime  to  LittUtom. 


[*]  19.H.  6.47.  «  Ou  a  outer  jour  que  le  plainiifi /uppofi:^  \y\  As  if  the  trefpaflc 
21  E*  ^66  ^^^^  ^^^  **  fourth  of  May,  and  the  plaintife  alkdgcth  the  fame 
fcro.  jte.  366.  ^  ^  ^^^"^  ^*  ^^  o^  May,  or  the  firft  of  May,  when  no  tref- 
i.Cro.501.514,  pa^c  was  done;  yet  if  upon  the  evidence  it  falieth  out  that  tho 
515. 22S,  129,  trefpalTe  was  done  before  the  a<5tion  brought,  it  fufHceth :  and  this  . 
\\^^TJf^^        is  warranted  by  Littleton,  who  fpeaketh  indefinitely,  that  the  jury 

may  find  the  defendant  guilty  at  another  day  than  the  plaintiie 

fuppofeth, 

**  Et  a  tiel  effea**    Here  is  to  be  obferved,  that  the  law  of 
England  refpedleth  the  effect  and  fubliance  of  the  matter,  and  not   [283*  b< 
tYtry  nicety  of  forme  or  circumflance ;  ^ui  b^pret  in  Uterd,  barft 
iu  cQrtice,  et  apices  juris  nou/uutjuru. 


Sid.  30S. 


Sedt.  486. 


TTEM^fi  home  hit  dljfiiftiy  it  U 
dijjeijor  devie  Jetjiiy  ^c.  et  fin  fits 
et  beire  eft  einsper  dijcent^  et  le  dsjjeifee 
enter  Jur  fheire  dijjeifory  lequel  entrie 
ejl  un  dtjjeipn^  t^c.  Ji  I*  beire  port  af^ 
fife^  ou  briefe  *  de  entre  en  nature  de 
<j^j  iln^overa. 


ALSO)  if  a  man  be  difleifed^  and 
'^  the  difleifor  dyeth  feifed^&c.  and 
his  fonne  and  beire  is  in  by  difcent, 
and  the  difleifee  enter  upon  the  heire 
of  the  difleifor,  which  entrie  is  a  dif- 
feifm)  &c.  if  the  heire  bring  an  affifet 
or  a  writ  of  entrie  in  nature  of  an  af- 
file, hee  ihall  recover. 


AND  the  reafon  hereof  is,  for  that  in  the  writ  of  right  men« 
*^  tioned  in  the  next  Sedion,  the  charge  of  the  erand  aflife  upon 
their  oath  is  opon  the  mcere  right,  and  not  upon  tEe  pofleffion. 

*  de  entre  en  nature  de  e^fe  il  recover  et*     Se^ion)  not  tn  L.  and  M«  nor  Rob«  but  iQ 
,MesJi  L" beire  fort  (the  btginniDg  of  peat    VothMSS, 


Se<a. 


Lib.  3* 


Of  Releafcs. 


Sea.  487,  488- 


Se<5l.  487. 


JLJ  ES  Ji  rbeire  port  hriefe  de  droit 

envers  U  dijfeifeey  ilferra  barre^ 

fur  uo  qiu  quant  le  ground  affife  eft 

)uri^  hurferement  eft  fur  le  mere  droity 

et  nemy  fur  le  tojfejjin.     Car  ft  P  heire 

U  dijfeifor  \fuijl  un  affife  de  novel  dif- 

feifin,  ou  hrtefe  d'entre  en  nature  d^af" 

ftfe^  et  recoveraft  vers  le  diffeifeey  et 

futft  execution^  uncore  port  le  difjeifee 

aver  hrtefe  (Tentre  en  le  per  envers  luy 

de  le  difjeiftn  fait  a  luy  per  f on  pere^  ou 

il  pfiit  aver  epven  F  heire  brief e  de 

droits 


T5  U  T  if  the  hcjrre  bring  a  writ  of 
right  againfl  the  dilTeifee,  he  ihalf 
bee  barred,  foV  that  when  the  graund 
aiTife  is  fworne,  their  oath  is  upon  the 
meere  right,  and  not  upon  the  poffef- 
fion.  For  if  the  heyre  of  the  difleifor 
fue  an  afhfe  of  novel  difpifiny  or  a  writ 
of  entrie  in  nature  of  an  afHfe,  and  re- 
covers againft  the  diiTeifee,  and  fueth 
execution,  yet  may  the  difleifee  have 
a  writ  of  entrie  in  the  ^/r  againft  him, 
for  the  difleifin  made  to  him  by  his 
father,  or  he  may  have  againft  the 
heire  a  writ  of  right. 


«  Q^R  fi  le  heire  le  difeifor,  HcV     Here  is  a  divcrfity  to  be  (Ant  166.  a.) 

^  obferved  concerning  that  which  hath  been  faid,  when  the 
poiTeflion  (ball  ilraw  the  right  of  the  land  to  it,  and  when  not. 
And  therefore  when  the  pofleffion  is  iiril,  and  then  a  right  com-  6.  E;  3. 7. 
meth  thereunto,  the  entry  of  him  that  hath  right  to  the  poiTeOlon 
ihall  gaine  alfo  the  right  which,  as  before  it  appeareth  in  thofe 
cafes  there  put,  followeth  the  poiTedion,  and  the  right  of  poffef- 
fion  draweth  the  right  unto  it ;  but  when  the  right  is  nrft,  and  then  ^'»<*-  Sea,  447. 
the  pofTeflion  commeth  to  the  right,  albeit  the  pofTeiTion  be  de- 
feated, (as  here  in  Littleton's  caie  it  is  by  the  heire  of  tlie  dif- 
feifor)  yet  the  right  of  the  difleifee  remaineth* 


[284,  a.] 


"  Briefe  £entrie  en  le  per,*'  J.  dyeth  feifcd,  and  the  land  5-  Aflj^'* 
deiicenikth  to^.  his  fonne;  before  he  entreth,  an  eftj  anger  abac-  '^ 
eth  and  dyeth  ^ifed,  B.  enireth,  againft  whom  the  heire  ot  the 
abator  recovcreth  in  an  aifife,  B.  mav  have  a  writ  of  mort  d^an* 
cefieTf  and  recover  the  land  againil,  him.  And  if  the  diilVifm  hud 
beene .  done  to  J,  &c  then  after  the  recovery  in  the  aflife,  B.  Ihould 
have  had  a  writ  of  entrie  in  the  /fr,  bccaufe  the  heyre  that  is  in  by 
difcent  is  in  the  per. 

Sea.  488. 


^ 


JLfE  S  ft  le  heyre  doit  recover  en^ 

vers  le  difjeifee  en  le  cafe  avant^ 

dit  per  briefe  de  droity  donque  tout  fon 

droit  ferroit  clerement  aUy  pur  ceo  que 

judgement  final  ferroit  done  envers  iuyy 

que  ferroit  encounter  reafon  lou  le  dif^ 

feifee  ad  le  pluis  meere  droity  (ffc. 


"D  U  T  if  the  heire  ought  to  recover 
againft  ths  difleif-e  in  the  cafe 
afore^id  by  a  writ  of  right,  then  all  his 
right  iliould  be  cleerely  taken  away, 
for  that  judgement  h.iail  (hall  bee 
giv%n  againft  him,  which  (hculd  bee 
againft  reafon  where  the  diiieifcj  hatti 
the  more  mieere  right. 


t  fiifi-^porta,  L.  and  M.  and  .RoU. 

p  + 


'*  y^dgemen 


tib.  3.    Cap.  8.  Of  Relcafcs. 


Se&.  4^9—^4914 


tt 


Judgment  fintd.^^    The  fbnnc  whereof  yoa  ihall  fee  in  the 
laft  SeAion  of  this  chapter. 

Vid.  SeA.  ^f . 

&C.  ^  Sjjttftrra  tnceumur  uajony    Argitmmtum  at  iuowuinwuL 

(Poft.  tf5.  b.) 


iSed.  489^ 


I7*  T  faches^  mdn  Jits^  qui  en  hriefe 
di  droits  afres  c€$  que  les  auatet 

riivaicrs  pnte/Ite  le  grand  afftfe^amques 
a  n*ad  pluis  greinder  delay  que  en  un 
brief  de  formedoiiy  apres  ceo  que  les 
fartiesfint  a  ijfue^  (iff.  Etjt  le  mife 
foitjoyne  fur  le  bettaile^  donques  il  ad 
meindre  delay. 


AND  kdow  fmy  fonne)  that  in  si 
"^  writ  of  rignt)  after  the  foure 
knights  have  thofen  the  grand  affile^ 
then  he  hath  no  greater  delay  thaairt 
a  writ  of  formMon^  after  the  parties 
be  at  Ifllic^  &c.  And  if  the  mife  bee 
joyned  upon  battaile,  then  bee  hatb 
lefler  delay. 


(froft.  aH-  «>•)    "    dJTTJIL  £.'*    See  for  this  word  in  the  kft  Scdtion  of  thii 

^  chapter. 

(5.  Rep.  104.')        *'  IJue,  Vr."     Or  demtirrer,  which  is  an  iflfue  in  law. 


(ft.  Inft.  144.) 


Seft.  490. 


ITEM,  nleafe  rie  tout  le  droii^ 
^c.  en  afcun  cafe  ejl  boncj  fait  a 
teluy  que  eji  juppoje  tenant  en  ley^  co^ 
tnent  que  il  n^ad  riens  en  les  tenemtntu 
Sicome  en  prxcipe  <}udd  reddat,  ft  le 
tenant  aliena  la  terre  pendant  le  brief e^ 
et  puis  le  demaundant  releffa  a  luy  taut 

Jon  droits  i^c  eel  rekafe  ejl  bone^  pur 
ced  que  il  efl  fuppofe  dtejlre  tenant  per  le 

Juii  del  demandant^  et  uncore  il  n^ad 
riens  en  la  terre  al  temps  de  rcleafe 

fait. 


A  L  S  Of  a  releafe  of  all  the  rights 
&c.  in  fome  cafe  is  good,  made 
to  him  which  is  fuppofed  tenant  in 
laW)  albeit  he  hath  nothing  in  the  te- 
nements. As  in  a  pretcipe  quid  ted^ 
dat^  if  the  tenant  alien  the  land  hang- 
ing the  writ)  and  after  the  demandant 
releafeth  to  him  all  his  rights  &c*  this  1*284..  I>.1 
releafe  is  good,  for  that  he  is  fuppofed  *■  ^' 
to  be  tenant  by  the  fuit  of  the  deiiian- 
dant)  and  yet  hee  hath  nothing  in  the 
land  at  die  time  of  the  releafe  made* 


Scft.  49! 


tp  N  mefme  le  manner  ejl  fi  en  pra- 
"^  cipe  quod  reddat  le  tenant  vouche^ 
cf  le  vouchee  entre  e^  U  gdrrantie^  ft 
\apres  le  demandant  releffa  al  vouchee 
icut/o^  4roit  \  ceo  ejl  ofj'ets  bone^  pur 


t  N  the  fame  manner  it  is  In  a  prd^ 
tipe  quod  reddat  the  tenant  vouchf 
and  the  vouchee  enters  into  warranty^ 
If  afterward  the  demandant  releafe  to 
the  vouchee  all  his  right,  this  is  good 

enough) 


•  dfe,  »ided  L.  and  M.  attd  IBJAu 


life.  j. 


Df  Rcleafeg*  SeS.  491. 


{285.  a.] 


teo  fue  U  vmchee  Uprei  ceo  que  il  avoit  enough^  for  that  the  voudiee  aJtcfr  hei 
tnter  en  le  garrantie^  eji  tenant  en  ley  hath  entred  into  warranty,  i^  tenant  in 
iai  demandisnt,  f  ^^*  law  to  the  demandant,  &c. 

U  £  R  £  it  doth  appeare*  that  there  Is  a  tenant  in  deed  and  a 

^^  tenant  in  law,  and  LktUfon  in  this  dnd  the  nen  Scdion  piit- 

teth  two  exampjes  of  tenants  in  law^  viz.  [;&]  the  tenant  to  a  [J]  10. £.4.15. 

precipe  after  alienatibri,  and  of  the  vbachce,  wheteof  fbiftewhat  13.  Af.4i. 

hath  been  faid  before.  *J-  ^^*  *«• 

And  it  is  obfcrvable,  that  Littleton  faith,  that  in  both  cafes  hee  4?;  e!  3.46I 

is  tenant  in  law  to  the  demandant,  and  yet  he  hath  nothing  in  the  38.  e.  3.  xo.  li. 

land.     And  therefore  if  after  the  vouchee  hath  eritered  into  war-  7«E»  3-  6 

ranty,.  and  Become  tenant  in  laUr,  an  anccHor  collaterafl  of  the  »9«  ^:  3-  ^'^ 

demandant  relcafeth  xo  the  vouchee  with  Warranty,  he  (hall  not  ii^  Rcft^u. 

plead   this  againft  the  demandant,  for  that   the  rcleafe  by  the  9.  e.  4.164 

edran^ef  is  voide,  which^  befides  the  adthorities  bcfor^  vouchedi  39.  H.  6.  vh. 

appeareih  by  LitfUion  himfelfe;  •  for  he  faith,  that  he  is  tenant  J  7-  Af.  24* 

in  law  to  the  demandant,  whereby  he  cxdudcth  that  he  is  tenant  in  ^-  "'J*  3- 

lefpedtofanyeftrangeh  ^X^l'l' 
J»roctdcndo  4.        9.  Ei  3.  i^.        gk.  E.  3.       ■Quart Imp. ».  Dycir.     iy.Eliz.  34xi      S^.  4«> 
"*  Vi.  dcvant  ScA.  447.          (Ante  465.  b.  2^3.  aT) 

SecSt,  492. 

T^EMy  quant  alVeleajes  ^aSildni^      A  LSOj  a5  to  i-dcafes  of  a£HoiiJi 
reals  et  perfonalsy  il  eft  ijfinty  que  -realls  and  perfonals,  it  is  thus* 

iuns  anions  font  mixt  en  lereaby  et  en  Sonie  ad^ions  are  mixt  in  the  realtj 

perfonaltie:  ficofne  un  a£lton  Je  wafte  and  in  the  perfonalty :  as  art  aftion  of 

fue  envers  tenant  a  terme  de  vie*,  <efi  waft  fued  ag^lnft  tenant  for  life ;  thia 

a£tiitn  eJlXenle  realties  pur  ceb  que  le  a6iion  is  in  the  realtle,  becaufe  thi^ 

lieu  wetjle  fetra  recover  \  et  auxy  en  U  place  wafted  (hall  bee  recofercdi  and 

perfonaltie^  pur  ceo  qik  treble  damages  alfo  in  the  perfonaltie,  becaufe  trebte 

ferront  retdveri  pur  le  ||  tortious  waft  damages  (hall  bee  recovered  fAr  Ate 

fait  per  le  tenant  \  et  pur  ceo  en  ceft  Wrongful!  wafte  done  by  the  tenant  i 

aStiikn  un  reUas  (td^fioni  redls  eft  bon  and  therefore  in  ihis  aftion  a  releale 

plee  eh  barrcj  et  iffvit  eft  un  releas  of  aftionsreals  isa  goodpleainbarr^ 

W  a£lions  perfonah.  aild  io  is  a  releafe  of  aftions  perfonalsi 

ATO  TJf  there  be  two  kind  of  aflibns,  <viz,  one  that  concern  the  Gi«n.li.t.ca.T, 
*-  ^  pleas  of  the  crowne,  tlacifd  coronde»  or  placita  crimikalia^  ano-  ^'^*^^"J';  3;  **; 

•1         *.,     •  \l    li       1        *        7      .   ^  '         i'         •      i:         JO«'  Bflt.l0.7t* 

ttier  that  concerne  common  pleas,  plactta  communia,  Jeu  ctvma,  fj^c.  ij.  |.ca< 
Of  that  which  concernSich  picas  of  the  crowne,  Littleton  fpeaketh  15.  &  16. 
hereafter  in  this  chapter.     Of  anions  concerning  commoii  pleas,  Mh-.ca.!.  (t« 
Littleton  fpeaketh  in  this  place.     And  thefe  are  threefold  (that  is  Braa.ub.fu^. 
to  fay),  reall,  perfohall,  and  mixt.     Placitonan  aliud  perfonale,  aliud  ^*«**  !»•  »*<*•  »* 
h-ot'e^  aliud  mixtum.     Or,  ASionuiti  ^u/tdamjunt  in  rem,  qn^dam  in  (Plo,484.} 
per/cnam,  let  auadam   miyctJe,      And    generally,  aSiio   is   defined, 
£/]  jd^io  nibn  aliud  efi  quamjus  profequendi  injudicio  quod fihi  debt"  tiJVideSfi^ 
tmr.     Or,  Aaicn  n'eft  outer  chofe  que  lojaU  demandt  dejen  droit.  J^'   ^l\^%, 

Fleta  lib.  i.cap.  15.     Mirror  cap.  i.  {  t» 

^  &c.  not  in  L.  and  M.  nor  Rohi  )|  tortious  'wajl'^^rt  ti  nOtefl^  L.  and  M 

}  m  Kiot  in  L.  and  M.  nor  Kobt  4nd  Koh« 

And 


tifc 
iei 


Lib.  3.    Cap.  8.  Of  Rclcafes.  Sed.  492. 

ftj  UU  S.  151.  [k]  And  by  the  rclcafe  of  all  aQions,  caufes  of  aftion  be  releaf- 
Akh4fB>  cafe.  ^^.  ^iMi  wiihio  a  fubtnillkm  of  all  actions  to  arbitrement,  caufes  of 
?^?J*l?It'^^'  a^ion  a»^  not  contained- 

€•  mar*  ix7* 

Vide  ^6i  H.  6.  8.    Vide  4*.  E.  3.  %%,  %'i*        (5.  Rep.  S.  a»  103.  77,  b.) 

"  TfMff/  fur  'vie,**    And  fo  it  is  if  it  be  brought  againft  tenant 
for  yearea,  becaufe  it  agrceth  with  the  re afon  of  Littleton  here  ren- 
dred,  mix.  that  the  place  wafted  (hall  be  recovered^  and  therefore 
tCio^Cat.  171.)  foundcth  in  the  realty. 

•«  Auxy  en  le  terfonaltie,  per  ceo  que  treble  Jtmages  ferra  reeovers,'* 
which  doe  found  in  the  peribnaltie.    Wherefore  Littleton  concludcth, 
that  in  an  action  mixt  areleafe  of  afl  actions  reals  is  a  good  barre» 
'  and  fe  is  a  releafe  of  all  afkions  perfonals. 

And  here  is  to  be  obfcrved  a  divcrfity  bctwcene  the  ad  of  the 
party,  and  an  a£t  in  law  ;  for  a  n>an  by  his  ownc  aft  cannot  alter 
the  nature  of  his  adlion  ;  and  therefore  if  the  Icflec  for  life  or  lef- 
fee  for  yeares  doe  wafte,  now  is  an  aftion  of  wafte  given  to  the  lef- 
for,  wherein  he  ftiall  recover  two  things,  w5c.  the  place  wafted,  and 
treble  damages :  in  this  cafe  if  the  Icflbr  releafe  all  aftions  realls, 
Ike  ftjall  not  have  an  a6«on  of  wafte  in  the  perfonaUy  only;  and  if 
Ke  releafe  all  anions  perfonals,  be  (hall  not  have  an  aftion  of  wafte 
in  the  realty  only. 
rn  rf.H.6.  66.       [/]  And  fo  it  is  if  the  leffee  doth  wafte,  and  after  furrendreth  to 
s^  H.  6.  i4»      the  leftbr  his  eftate,  and  the  ieftbr  accept  thereof,  the  leflbr  ftiaU  not 
>»•  ^-  \-^*^'    have  an  action  of  wafte. 

W-  H"t!   Bf^      ®*^  ^  *^  ***  ^^"^  ^^  nature  of  the  aftion  may  be  changed ;  as  if 
%fte;  *     a  nan  make  a  leafe  fur  termt  eTauter  i/ie,  and  the  leflee  doth  wafte» 

(5.Ref.75.)       and  then  cefy  que  vie  dyeth,  an  adion  of  wafte  fliall  lye  for  da- 
^Kof  11&.)        mages  only,  becaufe  the  other  is  determined  by  adt  in  law. 

And  againe,  hereupon  is  another  diveriity  to  be  obfcrved,  that  in 
cafe  when  an  a6tion  is  well  begun,  and  part  of  the  adion  determinetb 
by  aft  in  law,  and  yet  the  like  adion  tor  the  refidue  is  given,  there 
„  g  the  writ  ftiall  not  abate,  bet  proceed.    But  where  by  the  determi- 

1!  E.  4.  50.        nation  of  part  the  like  adion  remaiocth  not  for  the  refidue,  there 
I4.  £.  3.  72.       the  adion  well  commenced  ftiall  abate.     As  if  an  adion  of  wafte 
18.  £.  3-  28.       \^Q  brought  againft  tenant  fur  terme  d*auter  *viep  and  hanging  the 
^.H.  6.  30.        ^^j  ^^^  ^^  ^^  dyeth,  the  writ  ftiall  not  abate,  but  the  plamtife 
'IS^*''  ^^  ^all  recover  damages  only,  becaufe  if  tefty  que  vie  had  died  before 

(S}d.6i.  Hob.     any  adion  brouglu,  the  kflbr  might  have  an  adion  of  wafte  for 
52a.)  the  damages.  ^So  if  an  ejeSione  Jirnue  be  brought,  and  the  terme 

incurreth  hapging  the  «dion,  yet  the  adion  fliall  proceed  for  da- 
mages only,  becaufe  an  ejeSiione  doth  lye  after  the  terme  for 
damages  only*  But  if  tenant  fer  auter  vie  bring  an  aflife,  and- 
.ftfly  que  vie  dyeth  hanging  the  writ,  albeit  the  writ  were  well 
commenced,  yet  the  writ  ftidl  abate,  becaufe  no  aflife  can  be  main- 
tainable for  damages  only. 
1.  H.4.2T.  So  if  an  adion  of  wafte  be  brought  by  baron  and  fem  in  re- 

6.£.A.brieft      mainder,  in  efpeciall  tayle,  and  hanging  the  writ  the  wife  dietb 
'^7-  without  iffncy  the  writ  ftiall  abate,  becaufe  tscty  kind  of  afUon  of 

FkT^lx^bi         yizSit  m\x^\»  ad  exbaredationem, 

tA.H.V  10.  If  a  writ  of  annuity  be  brought,  and  the  annuity  determinetb 

9.  E.  4. 39.        .hanging  the  writ,  the  writ  faileth'for  ever,  becaufe  no  like  adion 
u  H.  7.  jx.      V^n  be  maintained  for  the  arreragcs  only„  bat  for  the  annuity  and 

,S.E.3;^Sci« 

•  Win  Tooes  215.       Ctn.Qix,  l^l\       5.  Rep.  48.  t.) 

"*  6  Bat 
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£&:  J. 
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Scft-  493, 494* 


Bat  wjbere  ^iu^ag^es  only  dre  to  be  recovered,  there  albeit  by  ilBt 
m  law  the  like  aaion  lyeth  not  afterwards,  yet  the  aftion  well  c6m- 

inenced  (hall  proceed ;  [«]  as  if  a  confpiracy  be  brought  againft  W/ ««?*  ** 

two,  and  one  of  them  dyeth  hanj^iDg  the  writ,  it  fliall  proceed.  18  E.  1. 1 

And  in  an  alfife  oi  novel  dijfeifirit  a  writ  of  annuity*  quart  impkdit^  ("Doc/pfa.  \iX 

and  other  mixt  adlions,  (i}>  a  releafe  of  a6lions  reals  is  a  good  (Ray.  i8a  tal 

plea,  and  fo  it  is  of  a  releafe  of  adtions  perfonals.  i?^*  S-  C*) 

(i.Saan.  2sS. 

S.  C.    I.  Vent.  12.  &  xS.      s.  H.  4.  13.     9.  H.  6.  57*    Mo*  133.  coatnu)       30.  N«  4*  Barre  5^ 

(1.  Roll.  Abr.  41 1*         2.  Co.  6S«  a.        Ant.  l^^•  b.) 

But  if  three  joint;enants  be  diffeifed.  and  they  arraiigne  an  affife, 
and  one  of  them'  releafe  to  thediifeifor  all  anions  perfonals,  this 
(hall  barre  him,  bat  it  (hall,  not  barre  the  other  plaintife ;  for  hav-  ^ 

>og  regard  to  them  the  realty  ihall  bee  preferred,  et  cmmt  majut 
fraiir  adfiwunus  dipium^  [n]  And  in  a  writ  of  ward  brought  by 
two,  the  releafe  of  the  one  &all  not  grieve  the  other,  but  fliall 
enure  (o  his  benefit,  for  he  fhall  recover  the  whole  ward,  and  hold 
his  companion  out. 
But  here  a  diverfity  it  to  be  obferved  betweene  reall  a^ons, 
»{l8c»  b.l  vhejein  (damages  are  to.  bee  recovered^ at  the  common  law,  as  in 
an  ^flite^.l^c.  aQd^Xj^U  a^Tion^  where  damages  are  not  to  be  reco- 
vered by  the  common  law,  but  are  given  by  the  [oj  ftatute,  for 
there  a  xeleafe  of  all.afttona  perfonals  is  no  barre,  as  m  the  writ  of 
dower»  intri$/ur  dijfitjim  in  U  fer,  Uc.  merd*anc*t  did,  ^r. 


I 


iv]3o»IL6.obl 

upra. 

45.  E.  3.  foK  6. 
iS.E.  3.foL56« 
%u  H.  6.  18.  a* 
(Doc.  PU«  47* 
301.) 

(W.  Jone8.'li5« 
contra.) 

[0]  MertofljC^ 
f .  ih  dower. 
Gloc.  cap.  X. 


♦  Scd. 


(J.  *ef.  97.) 


V  T  in  quare.  impedit,  un  reUas 
d^oBims  perfonals  eft  bone  plee^  et 
nt  eft  un  releafe  df anions  realh  per 
artin,  quod  fuit  concefliim.     Hill* 
9.  H.6.  57. 


Ms 


493- 

AND  In  a  quare  iit^ediU  a  releaft 
'^  of  a£ti6ns  perfonals  is  a  good 
plea,  and  fo  is  a  feleafe  of  a&ions 
reals,  per  Martin^  quodfuit  conajfunu 
HtlLg.  H.  b.foL  57. 


THIS  is  an  addition  to  LittietoM^  which  although  it  be  law,  and  $•  H.  6.  57. 
the  booke  truly  cited,  yet  I  paiTe  it  over.    But  yet  note  by  the  **•  **•  ^-  *7»  h» 
way,  that  a  releafe  of  a£Uons  perfonals  is  alfo  a  good  barre  in  a- 
quare  mfedit,  becaufe  it  is  an  a6Uoa  mixL 


p  T  mefme  U  maner  eft  en  ajftfe  de 

novel  difleifin,  pur  ceo  que  tl  eft 

mixt  en  k  reakie  et  en  U  perfinalty. 

M»  R  un  tiel  ajpfefoit  afrdsgne  inter 

U 


T  N  the  iame  manner  it  is  in  an  af^ 
*^  fife  of  novel  dljfetjm^  for  Aat  it  is 
mixt  in  the  realcie  and  in  die  perfo* 
naltie.  But  if  fuch  an  »Sife  bee  ar- 
raigned 


*  This  Section  is  not  in  L.  and  M.  nor  Roh« 
(1}  [Sec  Note  146.] 


Lib.  3*    Cap.  8.  Of  Rckafcs. 


Sedt.  497»  4^S. 


(••^•P'S*-) 


Sed.  497. 


£JSr  tttifmt  li  moMir  ift  di  cbifis  pfT-- 
JimJsi  Jiemfu  hvmt  a  tort  print 
nus  iiinsy  fi  jio  rgUffa  a  luy  touts  ac-» 
tioHS  porfinaby  rnncoro  ieo  piuffe  por  U 
kyprendor  nus  hions  hors  do  Jon  pof* 
fejponm 


T  N  the  iame  manner  is  it  of  things 
'''  perfoxnll;  as  if  a  man  by  wrong 
take  away  my  goods,  if  I  releafe  kd 
him  all  anions  perfonals,  yet  I  may 
by  the  law  take  my  goods  out  .ot  his 
poiTcffion. 


This  of  it  felfe  is  evident 


Se£t.  498. 


jf  UXT^fijeo  ay  •  afcun  cauje  fau^ 
•"  tvr  Ifttefe  ie  ditinue  do  nus  hum 
vers  un  auter^  comtnt  quijfo  relijfa  ^ 
Juy  touts  anions  porfonalsj  uncorg  jto 
.puifTi  \pirli  by  prendro  m$s  hUn  hors 
dejon  pojfejjiony  pur  ceo  que  nut  droit  de 
Jes  Uorn  ojt  releffi  a  /iry,  nusfiUni^nt 


A  LSO,  if  I  \f.v(t  zt\y  caufe  to 
'^^  have  a  ^it  of  d^inpe  pf  my 
goods^  agajnlt  ;ino(|iQr^  ffy^^^  ^hat  I 
releafp  'to  him  all  a<9;ipos  perfonals, 
yet  I  n^y  Sy  the  )f  w  U^e  my  goods 
put  of. his  I^ff^^PP>,^caH^c  no  right 
of  the  goods  is  re^ecl  to  hjp,'but 
only  the  a£tion,  &C. " 


(Cokt'tlnt.  M  nR lEFE  de  dttimue.*'  Breve  de  detentione  dieitur  a  detinendo^ 
V^VL^  .  *^  because  detinet  is  the  pnocipaU  wocd  in  the  writ.  A^id  it  ly- 
i!  Cro?6S.?)  '  i^^.^^^%  a»y  map  Gomf>  to.  good,  ey^cr  by  ^eHrery.  or  by 
Giant iL  lib.  to.  liading.  In  this  wnt  the  plamuie  ifiall  recover  the  thuig  detained* 
:€ap.  13.  and  therefore  ic.mufl  bee  {0  certaine  as  ii  may  be  knoWne,  and  for 

(F.N.B.  i3S.a.)  that  caufe  it  lyeth  not  for  mpny  outpf  a  Jbagge,  or  cheft ;  and  fo 
ij)6^^  ^^*  ®^  come  out  of  a  facke,  ani  the  like,  thcfc  cannot  Jbe  knowne  from 
(?.  RolLAbr.  Other.  [/]  A  man  ihall  have  an  a&ion  of  detinue  of  charters 
505.)  *     which  concern  the  inheritance  of  hii  land  if  )iee  know  the  cer- 

(Doc.  PU.  124*  tainty  of  them,  and  what  land  they  concenke,  or  if  they  be  in 
1^5*)  bagge  fealed»  or  cheft  locked,  though  he  knoweth  not  the  certainty 

(iJt(^  Abr.  5 
Nay.) 
f]  41.  £.  3. 1 


\ 


of  them  :  and  it  is  good  policie  (if  poflibly  jjie  can)  in  t^iat  cafe  to 

declare  of  one  charter  m  efpeciall,  [u\  and'dien  tlie  defendant 

fliaU  not  wage  hu  law.  [x\  An  a£kion  of  detinue  for  charters  doth 

H.  6.JS.2S,  found  in  the  realty,  for  therein  fummons  and  feverance  lyeth ;  and 

charters  in  (peciall 
perfonals  in  a  jK(nt 


Rep.  1S.7S. b.      F.N.  B.13S.)         (io.R.ep.5i«b.)  [«}iaH.6. 10.     st.  H.  6»t« 

14.  H.  6.4.     14*  H.  4.  i3»  24.  27.      (Poft.  295.)       [x]  20,  H.  6.45.    19.2.3.    Severaqcei4. 
31.  C.  3.  ib.  31*      42.  £•  3. 13.      46.  £•  3.  ^5.      (10.  Rep.  135.)       (Doc  Pla.  125.)  * 

•  4/(MnotInIi.aadM.norRob.  f  ^>/if;r.notiaL.andM.  norRoh. 


Sc<% 


Lib.  g.  Of  Releafes.  Sedl.  499. 

Se€t.  499» 

JTEM^fi  homi  fiit  diffiiJU^  et  le  /I  L  S  O,  if  a  man  be  dilleifed,  and 

dijfeifor  f ah  feoffment  a  divers  fer-  ^^  the  difieifor  maketh  a  feofimexit 

jfom  afon  ufeX^  et  U  diffetfor  continue'  to  divers  perfons  to  his  ufe,  and  the 

abnent  prtft  Us  profits^  bfc.  et  le  dif-  difleifor  continually  taketh  the  profits^ 

fnfee  relejfa  a  luy  touts  actions  reaU^  &c«  and  the  difleifee  rdeafe  to  hint  afl 

et  puis  il  fuifi  vers  luy  breve  fferttre  at^ions   reals,   and   after  hee   fuetfa 

en  nature  ^ajfife  per  caufe  de  lefta^  againft  him  a  writ  of  entrie  in  nature 

/Iff/,  pur  ceo  que  il  prent  les  profits^  of  an  afllfe  by  reafon  of  the  ftatute^ 

&r«     Quaere,  content  le  diffetfor  Jerra  becaufe  hee  taketh  the  profits,  &c, 

aide  per  le  dit  release  car  s*il  voile  -  ^are^  how  the  difleifor  (hall  bee 

pleder  le  reUas  generabnent^  donques  le  ayded  by  the  (aid  releafe ;  for  i(  hee 

demandant  poit  dir^e^  que   il  n'avoit  will  plead  the  releafe  generally,  then 

riens  en  le  franktenenunt  al  temps  del  the  demandant  may  fay,  that  hee  had 

rekasfaiti  et  s^il  pleda  releas  fpecial^  nothing  in  the  freehold  at  the  time  of 

menty  donques  il  covient  *  conujlre  un  the  releafe  made;  and  if  hee  plead  the 

£ffiijinj  et  denptes  puit  le  demandant  releafe  fpecially,  then  he  muft  ac^ 

enter  en  le  terrcj  &c*  per  fin  conufiins  knowledge  a  difTeifm,  and  then  may 

de  le  diffeijiny  l^c*  mes  peradventure  the  demandant  enter  into  the  land,  &c. 

per  efpecial  pleader  il  luy  pcit  barrer  de  by  his  acknowledgment  of  the  dif- 

t anion  +  que  il  fuiftx  ^c.  coment  le  feifm,  &c.  but  peradventure  by  iptf. 

demandant  poit  enter.  ciall  pleading  he  may  barre  him  of 

the  action  which  he  fueth,  &c«  though 
the  demandant  may  enter. 


pER  caufe  del fiatute,^ 
"*     r«.  7.  and  ii.  /f.  6. 


"  That  b  to  fay>  the  flacute  of  4«  £f.  4. 


«*  Oar  s*il  voet  pleder  le  releafe  generaiment.**     Here  it  appeareth, 
[287. a.l  ^*t  when  the  ftatute  had  given  the  adion  rcall  againft  the  per-  (5•Re^  77) 
'''  nor  of  the  profits,  it  cnableth  him  to  take  and  pleade  a  releaie  of  ^  ^'  7*  *• 
all  adions  reals,  and  yet  he  hath  neither  ^'«^  in  re,  nor  Jus  ad  rem, 
which  point  is  worthy  of  obfervation  for  manifeitatioa  of  the  equity 
of  the  law« 

"  Denques  il  crvicM  conuftre  un  diffeifin,  i^c.'*     In  a  writ  of  (S.  Rep.  150.) 
dower  the  tenant  pleaded  that  before  the  writ  purch^fed  //.  was   15*  ^-4  4*  b. 
fcifed  of  the  land,  &c.  uniill  by  the  tenant  himfelfe  hee  was  dif*  (^®*^-  ^^^'  343) 
feifed,  and  that  hanging  the  writ  J,  recovered  agaitiil  him.  Sec. 
judgment  of  the  writ,  and  adjudged  a  good  plea,  in  which  plea  the 
tenant  confefled  a  difleifin  in  himfelfe. 

**  Donques  poit  le  demandant  enter,**  So  might  hee  have  done  in 
this  cafe  that  Littleton  putteth,  albeit  the  tenant  confcil'ed  no  dif- 
feifin.  And  therefore  it  is  no  prejudice  to  the  tenant  to  con feiT^  a 
difleiiin  in  himfelfe,  &c.  and  then,  as  Littleton  here  holdeih,  the 
a^on  ihail  be  barred* 

But 

1  6fr.  added  L.  and  M.  and  Roh.  f  que  U  faijif  t»c.  not  rn  L.  and  M.  n^x 

*  de  added  in  L.  and  M.  and  Roh.  Roh. 


Lib,  3.     Cap.  8.  Of  Rcleafes.  8ed,  jooj, 

2?.  H.  8.  Dicr  But  the  reader  13  to  obfcrve,  that  now  by  the  ftatute  of  27.  H,  8. 
32.  27.11.8.  fgp^  jQ^  which  execute  the  pofllflion  to  the  ufe,  all  the  ilatutc^ 
^'  ^^'  agaiaft  ctfij  fui  »/r«  t>t  pernor  of  the  profits^  have  lolt  their  for9e. 


Seft.   5GQ. 

7  TpM^  fi  homefuifl  appcah  defi-^  ALSO,  if  a  man  Tue  an  appeale  of 

hny  del  niortfon  ancejier  envcrs  un  felony  of  the  death  of  his  ancefter 

€vtery  conunt  que  I'appellant  relejfa  al  againft  another,  though  the  appellant 

defendant  touts  matters  d^ailions  reals  rclenfe  to  the  defendant  all  manner  of 

et  perfonals^  ceo  ne  aidera  my  le  defen*  actions  re»ll  and  perfonail,  this  (bal| 

dant^  pur  ceo  que  ceji  appfal  rCe/t  pqs  not  aide  the  defendant,,  for  that  this 

fffioffrefdjentant  que  r appellant  nere"  appeale  is  not  an  action  really  in  as 

lovera  tfcun  realtl^  en  tiel  appeale :  ne  piuch  as  the  appellant  (hall  not  reco- 

iid  appeale  n^ejl  pas  a^ton  perjonaly  en  vcr  any  realtie  in  fuch  appeale :  nci^ 

ther  is  fuch  appeale  an  gdion  perfo* 

_  nail,  in  as  much  as  the  wrong  was 

le  defendant    touts    manners   aSiionSy  done  to  his  ancedor,  and  not  to  him. 

donqufi  il  ferra  bone  harre  en  appeale^  But  if  hee  relcafe  to  the  defendant  al( 

Et  i£int  bomf  pott  vcyer  que  releoje  de  manner  of  adtipns,  then  it  fbal  be  a 

touts  maners  d^aSlions  ejl  mel'ior  que  good  barre  in  an  appeale.     And  fa  ^ 

treUoi  de  anions  reals  gtperfonals^  ^c.  man  may  fee  that  fi  rcleafe  of  all  man^ 

ncr  of  a6)rions  is  better  than-  a  releafe 


iant  que  le  tortfuit  fait  a  fon  auncef? 
tn-y  et  nemy  a  luy.     Mes  til  relejfa  a 


I 


of  a£^ions  reals  and  perfonals,  &p, 

/^UR  aa^or  having  fppken  of  copmon  pleas,  now  trc;^teth  of 
^-^  ccrtaine  pleas  criminal],  or  pleas  of  the  crpwne,  >vhcrcof  il  is 
tf]Bra^Iib.3.  faid,  [d^  hem,  erimtpudium  aiia  majora,  alia  miuora,  alifi  tna^im^, 
.  Jpi.  fecund  urn  ciiminum  quant  i  t  atem  \  funt  (nim  crimina  majora  et  dfcun- 

tur  capitalia  eo  qubd  ultimum  inducunt  fuppUcium^  l^c.  Minora  ^vero, 
qua  fufiigationtm  induciatt,  vol  paenam  pilloralent^  %(l  tupitoraiem^  njel 
career  is  incluft^nem^  8tc,  f  287f  b,l 

[i]  FI<t  Itb.  I.        [^j  Crimiftalium  quadam  fententieiiter  mortem  indHCuntf  auadam  , 

r"i\!f^*  ^^^^  tfiinime,     frl  De  pec  be  efi  bri^fe  di^uijien^  car  ejl  mortal  ou  %'e^ 

%  4.  fc  ca.  4.  -niai  Joiwque  ceo  que  appiert  es  faincs^  hw  that  crime  is  callca  mor- 
dcs  palncs  en  tall  or  corporal] :  xnurtall,  bccauic  ic  dcfen  eth  death  ;  and  fuch 
d.vcri  maijnen.    crioics  are  9allcd  ycniall,  as  may  be  redeemed  or  fadi/ied  h^^  fomq 

pthcr  panifhmcnc  than  ii>y  ^zdx\^ 

I 

fx]  Mjf.  ct.  a.  ?'  Appeale  defelonie,^*  {jr]  Appellum  figniActh  ciccyfqfiot  an  ae* 
|7.Brfa.Iib.3.  cufat^on,  and  therefore  to  appeale  a  man  is  as  mucii  as  to  accufe 
Br-/ c^  %%  1  ^**'"  '  ^^^  *"  ^^  ancient  bookes  he  that  doth  appcrJc  is  catlcd  /rr- 
Flet!  iLi.ca?^*  r^/^r,  and  is  peculiarly  in  legall  fignificatian  appjye^l  to  npncalej 
3'*J*»JS-  pf  three  forts.     Ffrft,  of  wrong  to   his  anceilor,  whofc  helre  male 

(4.  Rrp.  39.)  '  1^  is»  and  that  is  pn^ly  of  death,  whereof  our  author  here  fpcakr 
(3.1nft^  131.)  eth,  The  fecond  is  of  wrong  to  ijie  hulbandt  gin  J  is  by  the  wife 
7  cap  Tic  lib;  ^^^y  ^^  *^^  ^^^  ^f  ^^  hwfl^and  ip  be  profccited,  The  th'iri  is  of 
f 4,  ci  f//Bt  3,  '  *vroog«  dene  to  the  appellants  ijic/nfelvcs/ .is  robbery,  rape,  and 

i^ayhem.  The  word  appeHam  is  dcriy.*d  oi pppelkit  to  call,  becaufe 
fippfllam  ^ocat  r^fim  injudtciump  he  calleth  the  defendant  tp  judge- 
ffi^tiXf  apd  the  p)amti^e  is  called  the  appelant, 

/*  4tpcJep 


^ 


Lib. 


Of  Releafes. 


Scft.  501. 


««  ApputU^^  Af^iUatk^  is  a  removing  of  a  caofe  in  any  cede-  M-  H-  8.  c«.  i». 
fiaflical  court  to  a  fuperior ;  but  of  this  there  needeth  no  fpeech  in  '*  ^^'  ^^  '* 
this  place.  • 

"  De  wtort,**  Appeale  of  death  is  of  two  forts,  of  murder  and  of  (4-  R«P'  40'43* 
homicide.  Murder  is  when  one  is  flaine  with  a  man's  will,  and  3-  ^^^'  470 
with  malice  prepenfed  or  forethought.  Homicide*  as  it  is  legally 
taken,  is  when  one  is  flaine  with  a  man's  will,  but  not  with  malice 
prepenfed.  Chance- medly,  or  per  infortunium^  is  when  one  is 
flaine  cafaally,  and  by  mifadventure,  without  the  will  of  him  that 
doth  the  a£^,  whereupon  death  infueth ;  but  of  this  no  appeale  doth 
lye.     Murder  commeth  of  the  Saxon  word  mordreu* 

Wert  is  an  old  Saxon  word  fometime  written  it'#r^7,  and  (igni-  Lamb.  Expof. 
ficth  the  price  of  the  life  of  a  man,  ejiimatio  capitis y  that  is,  fo  much  J,*'*»-  Eftimatio. 
as  one  paid  for  the  killing  of  a  man  ;  by  which  it  appeareth,  that  **  ^^ 

fuch  government  was  in  thofe  dayes,  as  {laughters  of  men  were 
mod  rarely  committed,  as  mafler  Lamhard  colledleth.  And  you 
ihall  not  reade  of  any  infurredion  or  rebellion  before  the  Conqueft, 
when  the  view  of  frankpledge  and  other  ancient  lawes  of  this 
realme  were  in  their  right  ufe. 

«  Mis  sUl releafe al defendant  touts  manners  d^aSions^  l^cV  And  ft ^'^^f 5- 47) 
the  reafon  is,  for  that  then  all  aftions,  as  well  criminall  as  reall,  21.11.  6?  le! 
perfonall  and  mixt,  be  releafed.  But  a  releafe  of  all  adions  real! 
and  perfonall  cannot  barre  an  appeale  of  death,  becaufe  that  releafe 
extendeth  to  common  or  civill  anions,  and  not  to  adtions  crimi- 
nal! :  bttt>eleafds  of  all  actions  criminall  or  mortall,  or  concerning 
pleas  of  the  crowne,  are  eood  barres  in  an  appeale  of  death,  and  fo  -^ 

the  (^c.)  in  the  end  of  me  Sedlion  is  well  explained* 


43*    Hoved.  fo. 
344- 


[288.  a.] 


Sed.  501. 


JTEMy  tn  appeale  de  rohherUy  ft 
U  defendant  voile  pleader  un  releafe 
de  P appellant  de  touts  actions  perfonalsy 
ceofemble  nul  plee;  car  aSflon  de  Fapr 
peale^  lou  T appellee  aura  judgement  de 
mart  J  &c.  eji  pluis  batdt  que  aSfion  per* 
final  5/?,  et  n^eji  pas  properment  dit 
aStion  perfonal:  et  pur  ceo  ft  le  defen* 
dant  voiloit  plead  un  releafe  del  appeU 
lant  de  barrer  luy  ePappeaky  en  cefl 
cafe  il  covient  d*aver  un  releafe  de  touts 
manners  *  d'appeals,  ou  touts  manners 
d^a£iionSy  come  ilfinibUy  ^c. 


ALSO,  in  an  appeale  of  robbe- 
■^  rie,  if  the  defendant  will  plead  a 
releafe  of  the  appellant  of  all  a<5lions 
perfonals,  this  feemeth  no  plea;  for 
an  adion  of  appeal  where  the  appellee 
fhall  have  judgment  'of  death,  &c.  is 
higher  than  an  adlion  perfonall  is,  and 
is  not  properly  called  an  a6^ion  per- 
fonall :  and  there  if  the  defendant  will 
plead  a  releafe  of  the  appellant  to  barre 
him  of  the  appeale,  in  this  cafe  hee 
muft  have  a  releafe  of  all  manner  of 
appeales,  or  all  manner  of  actions,  as 
it  feemeth,  &c« 


«»  DOBBERie.'*     Roboria,  properly  is  when  there  is  a  fcloni-  «»  AIT.  39. 

**•  ous  taking  away  of  a  man's  goods  from  his  perfon  :  and  it  is 
called  robbery,  i)ecattfe  the  goods  are  taken  as  it  wzre  de  la  robe, 

»     from 

•  d^accions  added  L.  and  Mt 
Vol.  II. 


Lib.  3.     Cap.  8.  Of  Releafes. 


Se6t,  502,  503, 


W.  1.  cap.  2a      from  the  robe,  that  U,  from  the  perfon  ;  but  fometimes  it  is  taken 

in  a  larger  fenfe. 


{\  Infl.  68. 
Dy  39*  a.  Cro. 
Car.  531*) 


V.  Sea.  5c?. 


(Poft*  291*  b.) 


"  Judgtment  de  mcrt,  l^c,^*  By  this  (i^c.)  is  implyed  appeales 
of  rape,  of  arfon  or  burning,  of  felony  or  larceny^  for  therein  alfo  is 
judgment  of  death,  and  are  within  our  author's  reafon. 

*«  Ccme  il/emhie,  isfc.'*  It  is  to  be  under  flood,  that,  £rft,  a  re- 
leafe  of  all  adicns  criminall,  mortall,  or  concerning  pleas  of  the 
crownc ;  fecoi.dly,  a  releafe  of  all  aftior.s  generally  ;  thirdly,  a  re- 
leafe  of  all  appeales ;  and  laflly,  a  releafe  of  all  demands,  are  good 
barres  in  all  thefc  kinds  of  appeales. 


Sect.  502, 


71/f^S  ift  appeal f  de  mail  em  un 
•*  releafe  de  touts  manners  d^aclions 
perfonals  ejl  bone  piee  en  bar  re,  pur  ceo 
que  en  tie!  a£fion  il  ne  recoveraforfque 
damages^  bfc. 


"D  U  T  in  appealc  of  mayhem  a  re- 
^^  leafc  of  ail  manner  of  actions  per- 
fonals is  a  good  plea  in  barre,  for  that 
in  fuch  an  adion  hee  ihall  recover 
nothing  but  damages. 


Mir.ca.  i.§9.  «'  TiyfJl^HEM,**  mahemium,  memhri  mutilatio.  Or  obtntncatic, 
^**"*b'  Ai'i,  commeth  of  the  French  word  mehaigne,  and  fignifieth  a 

5*  Traa.  a. '  '  corporall  hurt,  whereby  hee  lofeth  a  member,  by  reafon  whereof  hec 
ca.  24.  Brit*  fo,  is  IcfTe  able  to  fight ;  as  by  putting  out  his  eye,  beaung  out  his  fore- 
48.  ca.25.  Fiet.  teeth,  breaking  his  (kull,  (Iriking  off  his  arme,  hand,  or  finger,  cut- 
Jib.  i.ca.  3S.      ting  off  his  legge  or  foot,  or  whereby  he  lofeth  the  ufe  of  any  of 

fo^i^bi  ^*''''  ^"  ^^'^  members. 

(3.  loil.  118.     4.  Rep.  43. 45.    Ant.  126.)        28.  E.  3.  94.      8.  H.  4.  ai. 


ai*  H.  6.  16. 
(Ant*  127.  a* 
9.  Rep«  52.) 


"  Damages,  Uc.**     Vide  Seft.  194, 

"  Reha/e  de  touts  rt^nners  anions  perfonals  eft  bone  plea,  Wr.** 
And  the  reafon  is,  for  that  every  adion  wherein  damages  only  arc 
recovered  by  the  plaintife,  is  in  law  taken  for  an  adioa  perfonalL 


Sed.  503. 


[288.  b.] 


J  TEM^  ft  home  foil  utlage  en  ac~ 
■*  tion  perfonal  per  proces  fur  la  ori" 
glnalf  et  port  breve  d*error,  fi  celuy  a 
que  fiiit  ilfuit  utlage^  voile  pleader  en* 
vers  luy  un  releas  de  'touts  manners 
ePatfions  perfonalsy  ceofemble  nulplee\ 
fiir  per  le  (ut  aSiion  il  ne  recover  a  rien 
en  perfonaltie  forfque  tantfolement  de 
rivcrter-  le  utlagarie :  mes  un  releafe 
de  hrlcfc  d^ error  cfl  bone  plea. 


ALSO,  if  a  man  bee  outlawed  In 
"^  an  a£t!on  perfonall  by  procefle 
upon  the  originally  and  brineeth  a  writ 
of  eilTour,  if  he  at  whofe  mit  he  was 
outlawed,  will  pleade  againft  him  a 
releafe  of  all  manner  of  a£tions  per- 
fonals, this  feemeth  no  plea ;  for  by 
the  faid  a£lion,  hee  fliall  recover  no* 
thing  in  the  perfonaltie,  but  only  to 
reverfe  the  outlawrie :  but  a  releafe  of 
the  writ  of  erroiu:  is  a  good  plea. 

«'  SKI£FE 


189.  a.] 


Lib;  3.  Of  Releales/    '  Seft.  503* 

«»   D ^  lEFE  de  error.^*    This  writ  lycth  when  a  man  Is  grieved  V.  n.  n.  fo.  30. 
•^  by  any  error  in  the  foundatioriy  proceeding,  judgment,  or  4'->nM«tcalfc's 
execution,  and  thereupon  it  is  called  irevi  de  errore  corrigenda.    But  "J^  "^^g"  .^and 
wichout  a  judgment,  or  an  award  in  nature  of  a  judgment,  no  writ  of  awardTa"wrft  of 
error  doth  lie  ;  for  the  words  of  the  writ  ht^fi  judicium  redditumjit :  error  doth  lie. 
and  that  judgement  mud  regularly  be  given  by  judges  of  record,  and  (Cro.  Car.  66.) 
in  a  court  of  record,  and  not  by  any  other  in feriour  judges  in  bafe  p-l^cp-  »• 
courts,  for  thereupon  a  writ  of  falfe  judgement  doth  lye.    In  this  cafe  ^\}^l[  ,^, 'J^ 
of  utlawry  upon  proceife,  the  judgement  is  given  (in  the  county  court,  Foxley*s  ufe.* 
which  is  no  court  of  record)  by  the  coroners  (faving  in  London  Li* 7.  fo.11,  n. 
judgement  is  given  by  the  recorder,  and  not  by  the  maior,  who  is  Icjuleman'!.cafe. 
coroner  by  the  cuftome  of  the  city)  :  for  after  the  defendant  is  ti'^^'gg*''  ^3* 
quinto  exahus,  and  maketh  default,  the  judgement  is,  ideo  utlagetur  ,,*'rj,ii/--o, 
per  judicium  corouatorum  ;  and  in  London,  per  judicium  recordatoris  :    ,,,  R.p.  ^g, 
fo  as  by  the  outlawry,  the  plaintifs  recovers  nothing,  but  the  king  F.  N.  B.  17. 
taketh  the  whole  benefit  thereof;  for  the  law  did  intend,  that  the  Arit.  117.  b. 
defendant  would  rather  appeare  and  anfwer  the  plaintife,  &c.  than  ,*;E^[,'Dcr. 
to  forfeit  all  his  goods  and  chattels,  debts  and  duties  to  the  king",  ^^^^  ^''    ^^  * 
by  his  default  and  contumacie.     But  Littleton  is  to  be  intended,  (Ant.  128.  b.) 
that  the  (herife  doe  returuc.  the  exigent  whereby  the  outlawry  ap-  Lib.  9.  fol.  119. 

E*  cares  of  record,  or  that  the  outlawry  be  removed  by  certiorari,  for  8.  Zanchar's 
eforc  that  time  that  the  outlawry  appeare  of  record,  the  d^fen-  "  ^J^     ^  ^  ^  x 
dant  doth  not  forfeit  his  goods,  nor  the  plaintife  can  be  difabled,  ^^„^  114.) ' 
nor  any  writ  of  error  doth  Lye  in  that  cafe.     And  this  is  the  caufe  %%,  AfT.  49* 
that  the  goods  of  outlawes  cannot  be  claimed  by  prefcriptipn,  be-  n-  E-  3-  ^'^»8- 
caufe  they  are  not  forfeited  untill  the  outlawry  appeare  of  record.  Vr^'^'l'l^' 
Vide  Ze£t,  197.  where  it  appeareth  by  Littleton^  that  the  plaintife  EilVycrfo.22a. 
cannot  be  dilabled  by  outlawry,  unlefle  it  appeareth  of  record.  vid.  Sc6t.  197. 

(6.  Rep.  25.     F.  N.  B.  20.  b.  22.  b.; 

"  Carper  ledit  aSiion  il  reco-vera  ritn  en  le  perfonaltie**   Hereupon 
is  to  be  obferved  a  divcrfity,  when  by  the  writ  of  error  the  plain- 
tife ihall  recover,  or  be  reftored  to  any  perfonall  thing,  as  debt,  da- 
mage, or  the  like ;   for  then  by  the  reafon  that  Littleton    here  i.  H.  4. 6. 
yeeldeth,  the  releafe  of  all  adtions  perfonals  is  a  good  plea,  for  that 
the  plaintife  is-  to  recover,  or  to  be  reftored  to  fomeching  in  rtie  per- 
fonalfy.  ^  And  fo  likewife  when  land  is  to  be  recovered,  or  to  be 
reftored  in  a  writ  of  error,  a  releafe  of  all  anions  reals  is  a  good 
barre.     But  where  by  a  writ  of  error  the  plaintife  (hall  not  bee  re-  i^*^'  ^  ^'    ^ 
ftored  to  any  perfonall  or  reall  thing,  then  a  releafe  of  all  aftions  i,u!'l^c!\l.' 
rcall  or  perfonall  is  no  barre;  and  therefore  Littleton  here  putteth   32.  H.8.30/ 
his  cafe  with  great  caution.     If  a  man  (faith  he)   by  prcceife  upon   18.  Eliz.  14. 
the  originall  he  outlawed,  there  in  deed  he  (hall  be  reftored  to  no-  Cro.  Car.  272. 
thing  in  the  perfonahy  againll  the  plaintife.     But. where  by  the  ^"^^'A  ^^^' 
oadawryhe  forfeited  all  his  goods  and  chattels  to  the  king,  he  ^''^*'' 
(hall  be  reftored  to  them  ;  alfo  thi^reby  he  (hall  be  reilored  to  the 
law,  and  to  be  of  ability  to  fue,  &c<     But  if  the  plaintife^  in  a  per-> 
fonall  adion,  recover  any  debt,  &c.  or  damages,  and  bee  outlawed 
after  judgement,  there  in  a  writ  of  error  brought  by  the  defendant 
upon  the  principall  judgement,  a  releafe  of  all  anions  perfonals 
is  a  good  plea.     And  fo  it  is  where  a  judgement  is  given  in  a  reall 
a^ion,  a  releafe  of  all  anions  reals  is  a  good  barre  in  a  writ  of  er* 
ror  brought  thereupon. 

If  the  tenant  in  a  real!  a^ion  releafe  to  the  demandant  after  re*  $.  H.-6.  47. 
covcry  his  right  in  the  land,  he  (hall  not  have  a  writ  of  error,  for 
ihat  he  caxmot  be  reftored  to  the  land. 
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And  fo  It  is  if  debt.  Sec.  or  dunmaffes  be  recovered  in  a  pcrfo* 
nail  adion  by  falfc  vcrdia,  and  the  dcfcndaiit  brmgeth  a  wnt  of 
fa]-6.H.8.3.b.  attaint,  a  [a]  rcleafc  of  all  aftions  pcrfonal  is  a  good  barrc  of  the 
13.  E.  4. 1. 1.  attaint ;  for  thereby  the  plaintife  is  to  be  reftorcd  to  the  debt,  &c. 
or  damages  which  he  loft :  the  like  law  is  if  a  judgement  be  given 
upon  a  falfc  verdia  in  a  reall  aftion,  a  relcafe  of  all  aOions  real  is 
a  ^ood  barre^n  an  attaint.  For  both  the  writ  of  error  and  the 
wnt  of  attaint  doe  infuc  the  nature  of  the  former  aftion.  Sec. 

And  fo  it  is  if  a  writ  of  auJiia  querela  be  brought  by  the  defen- 
dant  in  the  former  aftion  to  difcharge  himfclfe  of  an  execution,  a 
rcleafe  of  all  adions  pcrfonal  is  a  good  barrc,  bccaufe  he  is  to  dif- 
charge himfelfe  of  a  perfonall  execution. 

«  Mes  un  reUafe  de  hriefe  de  irror  eft  hone  plea,  Wf.'*^  So  as  in 
this  fpeciall  cafe  here  put  by  Littleton,  wherein  the  plaintife  is  to 
recover  or  be  reftorcd  to  nothing  againft  the  party ;  yet  for  that 
the  plamtife  in  the  former  adtion  is  privy  to  the  record,  a  releafe 
of  a  writ  of  error  to  him  is  fufficient  to  barrc  the  plaintife  in  the 
writ  of  error  of  the  fuit,  and  vexation  by  the  writ  of  error.  And  fo 
note  that  an  adion  reall  or  perfonall  doth  imply  a  recovery  of 
fomething  in  the  realty  or  perfonalty,  or  a  reftitucion  to  the  fame^ 
but  a  writ  (1)  implyeth  neither  of  them,  which  is  worthy  of  obfcr- 
vation. 


t4.Tr.  6. 31. 
^.5.  H.6. 19. 
%i..  AfT  3|« 
47.  E.  3.  0. 
14.  E,  3.  37« 
(5.  Rep.  86.) 


(6.  Rep.  A5.) 


Sedt.  504. 


A' 


L  S  O,  if  a  man  recover  debt  or 
damages,  and  he  releafeth  to  the 
defendant  all  manner  of  a<dions,  yet 
hee  may  lawfully  fue  execution  by 
capias  ad  fatisfactendum^  or  by  cUgit-^ 
or  fieri  facias :  for  execution  upon 
fucli  a  writ  caimot  bee  faid  an  action* 


TTEMjftbomi  re  cover  a  debt  ou 
damages,  et  il  relejf'a  al  defendant 
touts  maners  d' anions,  uncore  il  puit 
loialment  fuer  execution  per  capias  ad 
fatis&ciendum,  ou  per  elegit,  ou  fieri 
&cias :  car  execution  per  tiel  hriefe  ne 
poit  eftre  dit  a£fion. 

Vide  Sea.  433.   TJ  ERE  appeareth  a  diverfity  betweenc  an  adion  and  an 

r S- Rep-  S8, 89.  rx  cucion.  For  regularly  an  adion  is  faid  in  its  proper  fenfe  to 
%\  Z^'K^V  continue  until  judgement  bee  given,  and  after  judgement  then  doth 
•  „  •  •  \.  proceffc  of  execution  begin ;  and  therefore  a  releafe  of  all  adions 
regularly  is  [^]  no  barrc  of  execution,  for  the  execution  doth  bc« 
ginne  when  the  adion  doth  end.  And  therefore  the  foundation  of 
the  firft  is  an  originall  writ,  and  doth  determine  by  the  judgement; 
and  writs  of  execution  are  called  judiciall,  becaufe  they  are  grounded 
upon  the  judgement. 


exe- 


s'9 

4.  £•  3.     At- 
torney 1 8. 

33.  H.  6.  49. 

34.  H.  6.  51. 
[^Ji3.H  4- 
KcU«fc  53. 
19.  H.  6.  3. 
a6.  H.  6.   £xe« 
cuiton  7. 


Sir  William 
HcrbiTc's  cj(i». 


**  Per  cap.  ad fatisfaciendumV  This  is  a  judiciall  writ  for  the 
taking  of  the  body  in  execution  untill  hce  hath  made  fadsfadion  : 
where  a  capias  ad  fatisfaciendum  lyeth  at  the  common  law;  and 

lib  1  fo  II  la    ^^^''^^  *^  ^  given  by   (btute,  you  may  readc   at  large  in  my 
•  3-    •     >    •  Reports. 

1  have  read  two  ancient  records  touching  the  taking  of  the  body 
in  execution,  whereof,  to  my  remembrance,  I  never  read  any 

tOQCh 

( I )  That  it,  a  writ  of  error. 
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touch  in  our  booker,  vet  will  I  recite  them,  and  leave  them  to  the 

judicious  reader.     William  de  Walton  brought  an  action  of  trefpaile  Pafch.  14.  E.  3. 

of  breaking  his  clofe  againft  John  Martin^  and  upon  not  guilty  Rot.  106.  coram 

pleaded*  hcc  was  found  guilty  and  damages  affefled ;  whereupon  RegcinThefaur. 

jDdgemenc  was  given  that  the  plaintife  (hould  recover  his  damai^es,  f^'^J         ^  * 

it  quod  pradiSus  yobannes  capiatur.     And   the  record  faith,  ^}fd  ^  "*'J*<^'35  •; 

fr4fdi&iis  Johannes  'venit  coram  domino  rege  et  reddidit  je  prifona,  et 

oma  confiat  curia  per  infpeSlionem  corporis  ipfius  Johannis,  quod  idem 

Johannes  eft  talis  atatis  qmd  poenam  impri/onamenti  /ukire  non  pot  eft 9 

idea  diQum  eft  ei,  quod  eat  indefine  die*     The  other  record  is.  That   Mich.  41.  E.  3.     . 

ElUn  Allot  brought  an  appeale  of  robbery  againft  John  Boftifeleke  ^^t*  *?•  «>"m 

clerke,  Richard  Charta,  and  others,  who  plekded  not  guilty,  and   f'*^^^^'^^"**" 

were  not   found  guilty  :    whereupon  judgement  was   given    that 

they  ihould  goe  quite,  et  pradiSa  Elena  pro  fal/o  a^pello  fuo  com- 

Mittatnr  pri/ona,  iic.  (for  [b"]  by  the  ilatutc  fhe  ought  to  be  im-    [i]W.»  cap.i». 

prifoned  in  that- cafe  for  a  yeare.     But  the- record  {dXih,  ^ia  ea^  (Sidcrf  236. 

dem  Elena  pregnans  fuit,  et  in  p$riculo  mortis,  ipfa  dimittitur  per  "*'^o***0 

manucaptienem,   He.   ad  habendum    corpus    ufque  quind,  Michaelts, 

t^f.  (2) 

There  be  dertaine  maximes  in  the  law  cohceming  executions,  as 
taking  fome  inftead  of  many.  £a  qtue  in  curia  noftrd  rit}  a£ia 
Juut^  debits  executioni  demandari  debent*  Farum  eft  latam  ej/e/enten" 
tiam  nifi  mantlet ur  executioni,  Executio  juris  non  habet  injuriam, 
Executio  eft  fruQus  et  finis  legis.  Juris  effeHus  in  executione  confiftit, 
Pro/eaaio  legis  eft  gra*vis  *vexatio,  executio  legis  coronat  opsis.  Bcniju'* 
dicis  eft  judicium  fine  dilatione  mandare  executioni*  Favorabiliores 
fuut  executions  aliis  procejftbus  qmbujcunque*  But  now  let  us  heare 
what  Littleton  faith. 

"  Fer  ekgity    This  is  alfo  a  judiciall  writ,  and  is  given  by  the  (5.  Rep.  SS.  a.) 
ibtute  eyther  upon  a  recovery  for  debt  or  damages,  or  upon  a 
recognisance  in  any  court.     And  it  is  called  a  writ  of  elegit^  for 
that  according  to  the  flatute  that  faith,  [r]  Zit  de  caterh  in  eleSiom  [*]W.*  cap.  18. 
illiuSf  (ffr.  /equi  bre-ve  quod  *vicecomes  fieri /aciat,  i^c,  *vel  quod  libe-   K^^^^^  178.0.) 
retfi,  He.   The  words  of  the  writ  bee,  Elegit  ft  bi  liber  ari,  &c.    And 
thdreupon  it  is  called  an  elegit.     By  this  writ  the  (herife  (hall  deli- 
ver  to  the  plaintife  omnia  catalla  dtbitoris  (exceptis  bobus  W  a/ris 
eJruc/t)  et  medietatem  terr^.     And  this  mufl  be  done  by  an  in- 
queil  to  be  taken  by  the  (herife. 

When  Littleton  wrote,  by  force  of  certaine  ads  \i\  of  parlia-   [</]  1 1  •  E.  i. 
ment,  execution  might  bee  had  of  lands  (befides  by  force  of  the  l^*'-  *]^  Aaoa 
ilegit")  upon  ftatutcs  merchant,  ftatutes  ftaple,  and  recognizances  de*rncrca:oribus' 
taken  in  fome  court  of  record  ;  and  fmce  he  wrote,  upon  a  recog-  27. £.  3- cap.  2x! 
nizance  or  bond  taken  by  force  of  the  Itatute  [*]  of  23.  H.  8.  be-  Vide  Fieca,  li.  z. 
fore  one  of  the  chief  jultices,  or  the  maior  of  the  (laple»  and  re-  c^P*  57* ' 
corder  of  London  out  of  terme,  which  hath  the  effedl  of  a  ftatute*  *5-  ^*  3-  53* 
ftaple.   The  manner  of  the  executions  upon  body,  lands,  and  goods,  r-ft'-i  ^^Iyl'1% 
appeareth  in  the  ftatutes  quoted  in  the  margent.  cap.  6^* 

Since  Littleton  wrote,  a  profitable  ftatute  hath  been  made  [/]  con-   [«]  3^*  ^  S* 
ceming  executions  of  lands,  tenements,  and  hereditaments,  whereby  ^*^' 5* 
it  is  provided,  that  if  after  fuch  lands,  &c.  be  had  and  delivered  in  ^^jfa^k77.'k! 
execution  upon  a  juft  or  lawful!  title,  wherewithal!  the  faid  lands, 
|sc.  were  liable,  tied,  or  bound  at  fuch  time,  as  they  were  delivered 

or 
(2}  The  record  at  large  is  ftated  in  11  Rep.  fol.  xa6. 
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or  taken  into  execution,  (hall  be  recovered,  deveded,  taken,  or 

evidled  out  of,  or  from  the  pofleflion  of  any  fuch  perfon,  &c.  before 

fuch  times,  as  the  faid  tenants  by  execution,  their  executors  or  af- 

fignes,  (hall  have  fully  levied  their  debt  and  damages,  for  the 

which  the  faid  lands,  &c.  were  taken  in  execution ;  then  every  fuch 

recoveror,  obligee,  and  recognizee,  (hall  have  9,  fcirt' facias  out  of 

the  fame  court  from  whence  the  former  execution  did  proceed, 

againfl  tiich  perfon  or  perfons  as  the  former  execution  was  purfued, 

their  heires,  executors  or  aflignes,  to  have  execution  of  other  lands, 

&c.  liable  and  to  be  taken  in  execution  for  the  re(idue  of  the  deb( 

or  damages.     Sed  opus  eft  interpreter 

I^^^^wt'od^sMfc.        Therefore,  firft,  it  is  to  be  knowne,  that  where  the  tenant  by  exe- 

u  woo  s  ca  c    ^^^jjjjj  j^^^jj  remedy  given  to  him  by  law  after  evidion,  there  the 

(4.  Rep.  8t.        Hatute  extendeth  not  to  it ;  for  the  z€t  faith,  by  .reafon  whereof  the 

2.InA.678.)       faid  recoverors,  obligees,  and  recognizees,  have  been  deerly  fee 

without  remedy,  &c.  and  the  body  referreth  to  the  preamble,  an4 
the  party  ought  not  to  have  double  fatisfa6Uon,  one  by  the  former 
lawes,  and  another  by  this  (latute. 
(Cro.  33?,)  And  therefore  if  part  cf  the  land,  &c»  be  evifled  from  the  tenant 

by  execution,  this  ilatute  extendeth  not  to  it ;  becaufe  he  (hould 
hold  the  relidue,  till  he  be  fully  fatisfied,  and  he  muft  be  contented 
if  all  be  evicted  faving  one  acre  to  hold  that,  though  it  be  but  a 
poore  remedy :  for  no  new  execution  in  that  cafe  hee  can  have  Upon 
this  ftatute.  Therefore  if  the  con u fee  hath  remcdf  in  prafenti  for 
part,  or  in  future  for  all,  or  part,  this  ftatute  extendeth  not  to  it. 

Secondly,  if  a  man  be  bound  to  A.  in  a  flatute  of  a  thoufand 
pounds,  and  by  a  latter  l!atute  to  B»  in  a  hundred  pounds,  and  B. 
£rft  extendeth,  and  then  A.  extendeth  and  taketh  the  land  from  B^ 
yet  B*  fhall  have  no  aide  of  the  flatute,  becaufe  after  the  extent  of 
A'  B.  fhall  re- enjoy  the  land,  by  force  of  his  former  execution. 

Thirdly,  If  the  wife  of  the  conufor  recover  dower  againft  the  te- 
nant by  execution,  he  (hall  hold  over,  and  (hall  have  no  aide  of  this 
ilatute. 

Fourthly,  If  a  man  put  out  his  leiTee  for  ycares,  or  diffeife  his 
IcfTee  for  life,  and  after  knowledge  a  flatute  and  execution  is  fued 
againil  him,  and  the  lefTees  re-enter,  the  tenant  by  execution  after 
the  leafcs  ended,  (hall  hold  over,  and  have  no  aide  of  this  flatute. 

Fifthly,  This  flatute  mufl  not  be  taken  literally,  but  according  to 
the  meaning  ;  therefore  where  the  letter  is  untill  he,  &c.  or  his  af- 
fignes  fhall  fully  and  wholly  have  levied  the  whole  debt  or  damages ; 
if  he  hath  afTigned  feverall  parcels  to  feverall  nfiignes^  yet  all  they 
(hall  have  the  hind  but  till  the  whole  debt  be  paid. 

Sixthly,  where  the  words  be,  for  the  which  the  faid  lands,  5:c. 
were  delivered  in  execution.  A  difTeifor  conveys  lands  to  the  king, 
who  granteth  the  fame  over  to  A.  and  his  heires  to  hold  by  fealty, 
and  twenty  pound  rent,  and  after  granteth  the  feigniory  to  B.  M. 
knowlrdgeth  a  -flatute,  and  execution  is  fued  of  the  feigniory,  A.  f  2Q0«  % 
dieth  without  heirc,  and  the  conufee  entcreth,  and  is  evidled  by  the 
c^ifTeifec;  he  fhall  have  the  aide  of  this  Ilatute;  and  yet  it  is  out  of 
the  letier  of  the  law,  for  the  feigniory  was  delivered  in  execution 
and  not  the  tenancy;  bu  ine  was  tenant  by  execution  of  thofe  lands, 
and  therefore  within  the  ftatute.  But  the  perquifite  of  a  villcine  be- 
ing evidled  is  out  of  the  flatute,  for^he  is  tenant  in  fee  fimple  thereof, 
and  not  tenant  by  execution. 

Seventhly,  Where  the  words  be  (delivered  and  taken  in  execu- 
tion), yet  if  after  the  liberate^  the  conufee  enteretb  (as  he  may)  fo  as 
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the  land  is  never  delivered,  yet  is  he  within  the  remedy  of  this  fla- 
tate,  for  he  is  tenant  by  execution. 

Eighthly,  Where  the  ftatutc  faith,  then  every  fuch  rccoveror, 
obligee,  and  recognizee  (hall,  &c.  and  faith  not,  their  executors^ 
adminiHrators,  or  aflignes,  but  they  are  omitted  in  this  materiall 
place,  yet  by  a  benigne  intfcrpretation  this  llatute  fliall  extend  to  - 
them,  becaufe  they  are  mentioned  in  the  next  precedent  claofe  of 
the  evidiion,  and  the  remedy  mud  by  conftrudlion  be  extended  to  (Ant  ft68.  b.> 
all  the  perfons  that  appeare  by  the  ad  to  be  grieved ;  a  point  wor- 
thy the  obfervation. 

Ninthly,  Where  the  ftatute  giveth  Tifcirefat*  oat  of  the  fame  (F.N.B.265.^} 
court,  &c.  if  the  record  be  removed  by  writ  of  error  into  another 
court,  and  there  affirmed,  the  tenant  by  execution  that  is  evicted 
ihall  have  ^/cirefac^  by  the  equity  of  this  ftatute  out  of  that  court, 
becaufe  xht/cirefac*  muft  be  grounded  upon  the  record.  Etjsc  dt 
Jmilibuj* 

Tenthly,  Where  the  ftatute  giveth  \\i^/cirefac^  againft  fuch  per- 
fon  or  perfons,  &c.  that  were  parties  to  the  firft  execution,  their 
heires,  executors  or  afiignes,  &c.  this  muft  not  be  taken  fo  generally 
as  the  letter  is ;  for  if  the  iirft  execution  were  had  againft  a  pur- 
chafor,  &c.  fo  as  nothing  was  liable  in  his  hands  but  the  land  re- 
covered; if  this  land  be  evided  from  tenant,  by  execution,  no/cire 
fac*  ihall  be  awarded  againft  him,  his  heires,  executors,  or  affignes. 
But  if  he  hath  other  lands  fubjeft  to  the  execution,  then  ?i/drefac* 
lyeth  againft  him  or  his  affignes,  but  not  againft  his  executors;  nei- 
ther in  that  cafe  can  he  have  2ifcirefac*  upon  this  ftatute  againft  the 
firft  debtor  or  recognizor,  becaufe  it  giveth  it  onely  againft  him,  &c. 
that  was  party  to  the  firft  execution,  his  heires,  executors,  or  afiignes. 
But  if  there  be  feverall  affignes  of  feverall  parcels  of  lands  fubjcd  to 
the  execution,  oney?/Wyiif'  upon  this  ftatute  Ihall  lye  againft  all  the 
affignes.  Std  eft  modus  in  rehus.  This  little  tafte  ftiall  give  a  light 
to  the  diligent  reader,  not  only  to  fee  into  the  fecrets  of  this  ftatute^ 
but  to  others  alfo  of  like  nature. 

And  by  the  ftatute  of  23.  /f.  8.  cap.  6.  it  is  provided,  that  the 
obligee,  &c.  ftiall  have  in  every  point  againft  fuch  recognifor,  &c. 
like  proces,  execution,  commodity  and  advantage  in  every  behalfe, 
as  hath  been  had  or  made  upon  the  ftatute  ftaple,  and  under  fuch 
maner  and  forme,  as  is  for  the  fame  ftatute  ftaple  provided :  by 
force  of  which  branch,  if  the  tenant  by  execution  by  force  of  the 
ad  of  2j.  H,  8.  be  evided,  he  (hall  have  the  remedy  provided  for 
tenants  by  execution  upon  a  ftatute  ftaple  by  the  ad  of  32.  //.  8.    In  4o-  ^-  3'  *^«  ^• 
like  manner  by  force  of  that  claufe  of  23.  //.  8.  if  the  extenders •  J^j^^^' °*' *°' 
upon  a  ftatute  ftaple,  &c.  doe  extend  the  lands,  &c.  at  too  high  a  ,'^,  h.  7. 15. 
rate,  the  obligee  may  pray  that  the  extenders  themfelves  may  take 
the  lands,  &c.  at  that  rate,  &c.  by  force  of  the  fdd  ftatutes  oi  ABon 
Burnel  and  De  Msrcatoribus.    Alfo  no  execution  fliall  be  fued  againft  j-y]  Mich.  4.  & 
the  heire  within  age,  5.  Ph.  and  Mar. 

But  note,  that  upon  a  writ  of  elegit  the  plaintife  cannot  make  any  Bendloes,  by  all 
fuch  prayer,  becaufe  thofe  ancient  ftatutes  doe  extend  to  a  ftatute  j{j^{"^^^°* 
merchant,  or  a  ftatute  Itaple  only,  and  neither  to  a  recovery  of  debt  pieas.^'"'"^'^ 
or  damage;,  nor  to  a  recognizance  in  court;  and  fo  hath  it.  been  (eiowd.  82«b. 
refolved  [/].  205.  b.) 

Nota,  it  appeareth  by  the  preamble  of  the  faid  ad  of  32.  H,  8.  H?]  iS*  E.  3* 
and  by  divers  f^l  bookes,  that  after  a  full  and  perfcd  execution  Extenu;.- . 

CI  4  i^ad  "-^3.  R<^- 

^^-^  covery  in  value 


Lib.  3.  Cap.  8.  Of  Rclcafes.  Scft.  504. 

«s.  31.  E.  3.      had  bf  extent  fecnmed  and  of  record,  tliere  (ball  never  be  any  r^ 
Escok  15.  extent  npon  any  evidion ;  bot  if  the  extent  be  infuffident  in  iaw^ 

i$'.e!  t!  fctc      **'*'*  "*3^  8<*  ®"^  *  °**  extent. 

ftLtiS-        7.H.4*i^       SI.AC44-  *».  E.  3.  foL  ok.        44.E.3.  10.         9.  H.7.9. 

15.  H.  7.  15.      13.  E»i«.  Dicf  S99.       »9.  H.  tw  Sut  MccbMt  Br.  40.        (*.  Cro.  13.) 

1^]  1 1.  E.  3.  [i&]  If  a  man  have  a  jodgement  given  againft  htm  for  debt  or  da- 

^gc4«  15.  E*  3-  mages*  or  be  bound  in  a  recognizance,  and  dteth  his  bei^e  within 
■**  V'  ^^  age,  or  having  t^'O  daughters*  and  ihe  one  within  age;  no  execution 
M^  A  AT  37.  '  fliall  be  foed  of  the  lands  by  elf^ii  during  the  minority,  albeit  the 
%^  E.  3.  50.  beire  is  not  fpecially  bound*  but  charged  as  turt  tnuuif  [2] ;  and  fa 
47.  A(L  4.  againft  an  heire  within  age  no  execution  fliall  be  fued  npon  a  ilatnte 

t/k ^'  }'l'  merchant  or  ftaple,  nor  npon  the  obligation  or  recognizance  upon 
firVvfiuamliff-  ^^^  ftatute  of  23.  ^.  8.  for  it  is  excepted  in  the  proces  againft  the 
iert*i  caie.  beire*    Neither  if  the  heire  within  age  indow  his  mother  (hall  exe- 

Brooke*  age  33.    cotion  be  fttcd  againft  her  during  his  minority.  (1.) 
U.  Cro.  338. 

i^   SUerf.  184-)  [t]  Tempi  E.  1.      Afl*.  402.  417.        (6.  H.  7. 6.        LivR  d*ealr» 

ij45.  Brocke,  H*  33«  ( « •  Cro.  29  5.) 

[I]  %j.  E.  3.  Note,  that  by  the  flatute  [k]  of  27.  £.  3.  the  execution  of  lands 

cap.  11.  gpon  a  ftatnte  ftaple  is  referred  to  the  ftatute  merchant,  and  by  the 

ilatnte  Di  Mereat9ribus  no  execution  ihaU  be  had  againft  the  heire 

fo  long  as  he  is  within  age. 
r/1       Ell  ^       ^^^  LittUiom  wrote,  there  is  a  right  profiuble  ftatute  [/] 

cap.  «?'     "*      sn^c  againft  fraudulent  feoffments,  gifts,  grants,  &c.  judgements 
Li.  3.  Vo.  So.       and  execotions,  as  well  of  lands  and  teniemcnts,  as  of  goods  and  r2Q0«  bt 
l^c  Twync*t       chattels,  to  delay,  hinder,  or  defraud  creditors  and  others  of  their 
^'J'^'  y,  ^**  juft  and  lawful!  anions,  fuites,  debts,  damages^  penalties,  forfeitures, 
calfc.  *      heriots,  mortuaries,  and  relies,  for  the  expofition  of  which  and 

L1l^'6.  fo.  18.      Other  ftatutes,  fee  the  authorities  quoted  in  the  margent.  (1) 

Pakeroaii*t  cafe.  Lib.  lo.  fo.  56.  the  Chanc  of  Oxford*s  cafe.  See'  the  Sntvres  of 
5*  H.  7*  cap.  4.  «(  5<D,  E.  3.  cap.  6.  Mich.  12.  4c  i3.£Ua.  Dier  295.  18.  Elis.  351.  Dier. 
(8.|Up.i32.)  ' 

And  it  is  (p  be  obferved*  that  the  words  of  the  faid  a6  of  13. 
f/ijc  are.  Be  it  ihertfare  declared^  ordained,  and  enadtd\  and  there- 
fore like  cafes  in  femblable  mifchiefe  fhaU  be  taken  within  the  re- 
medy pf  this  a£^,  by  reafon  of  this  word  (dicland) ;  whereby  it 
appearetfa,  what  the  law  was  before  the  making  of  this  ad.  But 
let  us  novr  retnme  to  Littleton. 

IT.  ».cs|>.i8.         **  Fieri  facias.^*    This  is  a  writ  mentioned  in  the  faid  ftatute, 

*    "  but  is  a  writ  of  execution  at  the  common  law.     And  it  is  called  a 

feri/aciast  becauie  the  words  of  the  writ  direded  to  the  Iherife 
be,  quod  fieri  facieu  de  hcnis  ^  catallis,  He.  and  of  thofe  word^  the 
writ  taketh  its  denomination. 

But  note,  that  a  capias  ad fatisfaciendum  is  not  mentioned  in  the 
faid  ftatute,  becaufe  no  capias  ad  fatisfac*  did  lye  at  the  common 
law  upon  i  judgement  for  debt,  &c.  or  damages*  but  only  whei^ 
the  original!  adion  was  quare  <vi  i^  armis,  i^c.  But  latter  ftatutes 
have  given  a  capias  adfatisfcu^  where  debt,  &c.  or  damages  are 

X^'^yilX^'^^   recovered ;  as  it  appeareth  at  large  [«]  in  fir  William  Heriea^s 

i^^-nw"   <?»ft' thereunto  I  referrc  the  reader.         • 

tHob.  283.)  (F.  |i.  B«  104.) 

[290.  b.] 

(0  [Sec  Nctc  J48.]  (OtSccNotoua*] 


Lib.  3.  Of  Rclcafcs.  Scd.  505% 

.  .  And  it  b  to  be  obferved,  that  tbefe  three  writs  of  execation  ooffht  , 
to  be  faed  out  within  the  yeare  «nd  the  day  after  judgement ;  bot 
if  the  plaintife  fueth  oat  any  of  them  within  the  yeare*  he  may  con* 
tinue  the  fame  after  the  yeare  untill  he  hath  execution.  And  to 
none  of  thefe  writs  of  executions  the  defendant  can  pleade ;  bat 
if  he  hath  any  matter  iince  the  jadgement  to  ^fcharge  him  of  exe- 
Ctttion»  he  may  have  an  atutita  quertUt  and  relieve  himfelfe  that 
way>  but  pleade  he  cannot.  As  if  the  plaintife  after  releafe  unto  die 
defendant  all  executions,  yet  in  none  of  thefe  three  writs  he  (hall 
pleade  \x»  but.  is  driven  to  his  wdita  ^tur^la^  as  hath  been  faidi 

« 

Scdt.  505. 

JLf^^fi  opres  Pan  it  jour  h  plain-*  D  U  T  if  after  die  jrcarc  txA  day  the 

tife  voitfuer  un  fcire  facias,  *  a  plaindfe  will  fue  zfcirs  facias^  to 

facber  jt  le  defendant  poit  rien  dire  pur  know  if  the  defendant  can  fiy  any 

que  le  plaintife  n*avera  execution-^don-^  thing  why  the  pla'.ndfe  ihould  not 

ques  il ferrule  que  tiel  releas  de  touts  ac-  have  esfiecudon,  then  it  feemeth  d^ 

fioHS  jerra  bon  plee  en  barre.     Afes  fuch  releafe  of  all  adions  (hall  be  a 

a/cuns  ont  femble  contrary^  entant  que  good  plea  in  barre.     But  to  fome 

(e  briefe  de  fcire  &cias  eji  un  briefe  ieemes  the  contrary,  in  as  much  as 

d* execution^  et  efleP aver  execution^  t^ €9  the  writ  of  fcire  facias  is  a  writ  of 

Mes  uncore  entant  que  fur  mefme  le  execudon,  and  is  to  have  execution, 

Iriife  le  defendant  poit  pleader  divers  Sec,     But  yet  in  as  much  as  upon  the 

matters  puis  le  judgement  rendue  de  luy  fame  writ  the  defendant  may  plead 

pu/ier  d^executiony  come  utlagary^  f  ^r.  divers  matters  after  judgement  given 

ft  divers  auters  matters  1^^  ceo  bifn  poit  to  ouft  him  of  execudon,  as  oudawry, 

fftre  dit  aSiion^  ^c.  &c.  and  divers  other  matters,  this  may 

bee  well  faid  an  action,  &c. 

f   OCIRE  factasV    This  is  a  judiciall  writ,  and  properly  lyeth 
^  after  (he  yeare  and  day  after  jadgement  given ;  and  is  fo 

called,  becaufe  the  words  of  the  writ  to  the  (herife  bee,  quod  fcire 
facias  prof  at*  T*  (being  the  defendant)  quod  Jit  coramt  ^c.  ofiinfurus  (Ci»,  Cu.  140. 
fi  quid  profe  bobcat  aut  dicetefciat^  quarcy  t^c.     So  as  by  the  writ  it  255. 318.)  ' 
-^appeareth,  that  the  defendant  is  to  be  warned  to  plead  any  matter 

in  barre  of  execudon;  and  therefore  albdt  it  be  a  judiciall  writ, 

yet  becaufe  the  defendant  may  thereupon  pleade,  this  fcire  facias 

IS  accounted  in  law  to  bee  in  nature  of  an  adion ;  and  therefore  [«]  19.  H.  e.  |. 

[a]  a  releafe  of  all  aftiont  is  a  good  barre  of  the  fame,  and  like-  18.  E.4^  7. 
.  wile  a  releafe  of  execudons  is  a  good  barre  in  a  /cire/acias.    This  '*•  ^«P- '  5**) 

l^tQU  «u]  writ  was  given  in  this  cafe  by  the  ftatute  of  W.  a.  for  at  the  com-  /R^'*Ji"' '|?;j 

mon  law  if  the  plaindfe  had  furceafed  to  fue  execation  by  feri  w^**.  cau  40*^ 
facias,  or  levari  facias^  sl  yeare  and  a  day,  hee  had  been  driven  to  S.  E  3.  297, 

his  new  original!*  ft9^«   18.  £.  3. 

33*  Lib.  3*  fol. 
««  Ceo  bien  poet  efiri  dit  aBion.'*    Here  is  to  be  obferved,  that  i,l'i/J?['"j?/* 

.       /       •'  \       \   n     \  iji-«        ••11'        ncrtert  s  caie. 

every  wnt  whereunto  the  defendant  may  plead,  be  it  ongmall  or  Fletili.i.eapi. 
judicial],  is  in  law  an  a^on.  la. 

•  a  facber  file  defeadant  poit  rien  dire  pur        \  ^c.  not  in  L.  and  M,  nor  Roh, 
que  le  plaintife  n^avera^^avery  L.  and  M«        tet  tur  added  L.  and  M.  and  Roh. 
jmdRoh.  .        '  ' 

Scft. 


Lib.  3,     Cap.  S.        Of  Rcleafcs,  Scft.  506, 507. 

Sedt.   506, 

fpT  jeo  crojj  que  en  un  fcirc  facias  AND  I  take  it  that,  in  ^Lfctrefa^ 
"*^  hors  d^un  fine^  un  releas  de  touts  "^  clas  upon  a  fine,  a  releafe  of  aQ 
manners  J^ anions  eft  bon  flee  en  barre.    manner  of  adtions  is  a  good  plea  in 

barre. 

Thi9  upon  that  which  hath  been  faid,  is  evident  of  it  felfe. 

Secfl.  507. 

7l/f  ^^  l^^  ^^f^  recovera  debt  ou  -  D  U  T  where  a  man  recovereth  debt 

damages  J  et  efi  accorde  perenter  or  damages,  and  it  is  agreed  be- 

eux  que  U  plalntife  f  nefuera  execu^     tweenc  them  that  the  plaintife  fhall 

iton^  dmques  il  covient  que  le  plaintife     not  fue  execution,  then  it  behoveth 

fait  un  releas  a  luy  de  touts  maners    that  the  plaintife  make  a  releafe  to 

d' executions  %-  him  of  all  manner  of  executions* 

**  JL  eo'vient^    Albeit  i^////r/oji  here  faith,  bee  ought  or  muft,  &c. 
^  yet  there  bee  other  words  which  -will  releale  an  execution 

without  exprefle  words  of  a  releafe  of  execution. 
19.  H.  6.  4.  As  if  a  man  releafe  all  fuites,  the  execution  is  eone  ;  for  no  man 

«6.  H.  6. 1-^e-  ^2Xi  have  execution  without  prayer  and  fuit,  but  the  king  only ;  and 
s"  fo^ri.  Ed.  therefore  if  the  king  releafcth  all  fuites,  it  is,  no  barre  of  his  exe- 
^.Ubam*s'cafe  *  cution  becaufe  in  the  king's  cafe  the  judges  ought  to  award  exe* 
Vid.  Brooke,  tit.  cution  ex  officio  without  any  fuite  ;  but  a  releafe  of  executions  doth 
Rclcafes,  S7.       barre  the  king  in  that  cafe.     And  fo  note  a  diverEty  between  a  re- 

leafe  of  all  anions,  and  a  releafe  of  all  fiiites. 
26.  H.  6.  tit.  So  if  the  body  of  a  man  be  taken  in  execution,  and  the  plaintife 

Xxecutiony.       releafeth  all  anions,  yet  ihall  he  remaine  in  execution;  but  (The 

releafe  all  debts  or  duties,  he  is  to  be  difcharged  of  the  execudon* 

becaufe  the  debt  or  duty  it  felfe  is  difcharged* 
soi  Aflf.  p.  7.  In  the  fam«  manner  if  execution  be  fued  upon  a  recognixante  by 

(6.  Rep.  13.  b.)  ikgii,  and  the  conufee  by  deed  make  a  defeafance,  that  if  the 
(10.  Rep.  47.)     conufor  doth  fuch  an  a£l,  that  then  the  recognizance  ihall  be 

voide ;  by  this  the  execution  is  difcharged. 
a6.  H.  6.  ubi  So  it  is  if  judgement  be  given  in  an  adkion  of  debt,  and  the 

fupra.  i^Q^y  Qf  |)^c  defendant  is  taken  in  execudon  by  a  capias  ad  Jatisfa*  ^ 

ciendmm,  and  after  the  plaintife  releafeth  the  judgement,  by  this  the 

body  ihall  be  difchar^d  of  the  execution. 

if  the  plaintife  aher  judgement  releafe  all  demands,  the  exe* 

cution  is  difcharged,  as  fliall  appeare  by  that  which  next  hereafter 

fiiall  be  faid. 
ao.  II.  6.  &  ii^^  ^,  be  accountable  to  B.  and  B.  releafeth  him  all  his  duties^ 

per   attor.  ^j^j ^  •  ^  ^^  hzTxt  in  an  a6Hon  of  account,  for  duties  extend  to  things 

certaine,  and  what  fhall  fall  out  upon  the  account  is  incertaine ;  and 

albeit  the  Latine  word  is  debita,  yet  dudes  doe  extend  to  all  things 

due 

t  fte  fttera  exrcntlen^ferroit  m^fte  d'aSicn^         t  &ff.  added  L.  and  M. 
L.  and  M.  and  Koh, 


Lib. 


Of  Rjcleafes. 


[291.  b.J 


due  that  is  ccrtainc,  and  therefore  difchargcth  judgements  in  perfo^ 
nail  adlions^  and  execudi^ns  alfo. 


Se6t.  508. 


Sea.  508^ 


TTEMjJi  home  relejfa  a  un  auter 
touts  manners  *  de  demands^  ceo  eft 
Je  plus  melior  releaje  \  aluy  a  que  le 
releafe  eft  fait  J,  que  il  poet  aver^  et 
plus  urera  a  Jon  avantage.  Car  per 
itel  releafe  de  touts  manners  §  de  de^ 
mandsj  touts  maners  di  actions  reals^ 
perfonals^  et  anions  d^ appeale^  font  ales 
et  extin^Sy  et  touts  manners  d*execu-: 
tionsfont  ales  et  extin^s^ 


A  L  S  O,  if  z  man  releafe  to  anoAcr 
•^  all  manor  of  demands,  this  is  thp 
beft  releafe  to  him  to  whom  the  releafe 
is  macle,  that  hee  can  have,  and  fhal] 
enure  moft  to  his  advantage.  For  by 
fuch  releafe  of  all  manner  of  demands, 
all  maner  of  anions  reals,  perfonals, 
and  adions  of  appeale,'are  taken  away 
and  extinS,  and  all  manner  of  execu-» 
tions  are  talLeri  away  and  extinft. 


t€ 


U.  Rep.  56.  a.) 
(Cro.  Jac.  623.) 


CT^OUTS  manners  de  demands.*^ 

«*  Demanded*  Demandum^  i»  a  word  of  art,  and  in  the  under-  ^  '  '  '^'"^ 
landing  of  the  common  law  is  of  fo  large  an  extent,  as  no  other 
one  word  in  the  law  is,  unlefTe  it  be  clameum,  whereof  Littleton  mak-  Lit-jS^a.  44^. 
eth  mention,  $e£t.  445.     And  here  is  to  be  obferved,  that  there  Bradl.  Ji.  i.  cap, 
bee  two  kinde  of  demands  or  daimes,  viz.  a  demand  or  claime  in  ^0\  ^}-  Com. 
deed,  and  a  demand  or  claime  in-law;  or  an  expreiTe,  and  an  im-  SteiJi'icafe.359^ 
plied  demand  or  claime.     Littleton  here  putteth  examples  of  both :  (8?  Rep.  a  it. 
and  firil  he  fpeaketh  of  reall  adlions,  wherein  hee  that  bringcth  his  hain's  cafe,  foV 
aidion  maketh  his  demand,  and  therefore  hee  is  properly  called  a  151O 
demandant ;  and  hee  that  defendeth  is  called  tenant,  becaufe  hee  is 
tenant  of  the  freehold  of  the  land. 

Of  demands  implied,  or  in  law,  Littleton  putteth  examples:  Fird,  (s*  Cro.4S7.) 
of  all  aftions  perfonals :  fecondly,  of  appeales :  for  in  both  thofe  ^^'i^^^'  "^' 
cafes  he  that  brinfi;eth  the  fuit  is  called  plaintife,  and  not  demand-  ^«jj*»- ^^r*  9* 
ant,  and  he  that  defendeth  is  called  defendant.     Thirdly,  of  exe-  19. 11^6.' 3!  4. 
cations.     Fourthly,  of  title  or  right  of  entry,  eyther  by  force  of  a  20.  Aff.  pi.  5. 
condition,  or  by  any  former  right,  which  merely  is  a  demand  or  4o-  £•  3*  22. 
claime  in  law ;  but  otherwife  it  is  in  the  king's  cafe.     Fifthly,  of  a  ^^'  ^'J' J,*  \' 
rent  fervicc,  rent  charge,  common  of  paflure,  &c.  which  alfo  are  J°]  ^  '   g 
meere  demands  or  claimes  in  law.   ( i )  AH  which  Littleton  here,  and   1 3!  r.  2.  tit 
in  the  t)yo  next  Sedions  following,  putteth  but  for  examples ;  for  Avow.  89.   Lib. 
by  the  releafe  of  all  demands,  other  things  alfo  be  releafed,  as  rents  *•  ^^'  '53-  ^^- 
feck,  all  mlxt  anions,  a  warranty  whiph  is  a  covenant  reall,  and  all  l//**"***  s*  a' 
other  covenants  reall  and  perfonall,  eflovers,  all  manner  of  com-  74g/^°'   *  ' 
mons  and  profits  apprender,  conditions  before  they  be  broken  or  Dyer  5.  £1.217. 
performed,  or  after,  annuities,  recognizances,  ftatutes  merchant  (Ydv.  214.) 
or  of  the  llaple,  obligations,  contrads.  Sec.  are  releafed  and  dif*  (C^oJ^c-  i70f 


fharged.  (2) 

9  de  not  in  L.  and  M.  nor  Roh. 

4  a  iuj~-^ue  celi^,  L.  and  M.  and  Roh. 

(i)  [See  Note  150.] 


(io.Rep.5i.b.]( 

%  que  ilf  not  in  L.  and  M.  nor  Roh« 
yite  not  in  L.  and  M.  nor  Roh. 

(2}  [See  Note  151.] 

Sea. 


Lib*  3*    Cap.  8« 


Of  Relcafes.      •     Scft.  509 — 511. 


{ 


so.  Rep.  47.) 
i.LcT.  99.) 
(j.Uv.174.) 


Seift.  509. 


E 


T  ft  honu  ad  titU  de  entry  en  af^ 
cuns  Urres  ou  tenemintSy  p$r  tiel 
releafe  fin  title  e/i  aUf 

I  Sed  quaere  de  hoc^  car  Fitz- 
James  chief e  juftice  de  EngUterre  tient 
U  contrary^  pur  ceo  que  entre  ne  poit 
properment  efire  dit  demande^  P,  19. 
H.  8.» 


AND  if  a  man  hath  tide  of  cntrjr 
'^^  into  any  lands  or  tenements,  by 
fuch  a  releate  his  title  is  taken  away. 
Sed  quare  de  hoc ;  for  Fitx^y antes 
chicfe  juftice  of  England  holdeth  the 
contrary,  becaufc  an  entrie  cannot  bee 
properly  (aid  a  demand* 


14.  H.  8.  tjt, 

Keleaf.  B.  9. 
Chaancey*!  caie. 
Lib.  S.  fo.  15). 
£<).  Alcham'i 
cafe* 


« 


CJ^ITL E.*'    Here  title  is  taken  in  the  largeft  fenfe*  inckding   [292*  a.] 
-*    right  alfo. 


•     €t 


Sed  quKre,  &c."    This  is  an  addition,  and  no  part  of  liit^ 
tletou^  and  the  opinion  here  cited  cleerely  agabib  law* 


Scdt.  510. 


F 1* ft  home  ad  rentfervice  ou  rent 
"^  charge^  ou  common  de  paflure^  fefr. 
per  tiel  releafe  de  touts  manners  de  de^ 
maunds  fait  al  tenaunts  de  la  terre 
dofit  le  fervice  ou  le  rent  efl  ifjuant^  ou 
in  t  que  le  common  e/ij  le  Jerviccj  le 
rentj  it  le  common^  efl  ale  et  extin^l^ 


AND  if  a  man  hath  a  rent  fervice 
'^^  or  rent  charge,  or  common  of 
pafture,  &c,  by  fuch  a  releafe  of  all 
manner  of  demands  made  to  the  te* 
nants  of  the  land  out  of  which  the 
fervice  or  the  rent  is  ifTuing,  or.  in 
which  the  common  is,  the  fervice,  the 
rent,  and  the  common,  is  taken  away 
and  extin£b,  &c. 


This  upon  that  which  hath  been  faid,  needeth  no  farther  expIicatioD. 


Sed.  511. 


7TEM,  ft  home  relejfa  a  un  auter 
"■  touts  manners  di  quarrels^  ou  touts 
controverfus  ou  debates  enter  euxy  ^c. 
quaere,  a  quel  matter  et  a  quel  effe^ 
tiels  parolsfoy  extendont^  6fc. 


ALSO,  if  a  man  releafeth  to  ano- 
ther  all  manner  of  quarrels,  or 
all  controverfles  or  debates  betweene 
them,  &c.  quarcy  to  what  matter  and 
to  what  effed  fuch  words  (hall  extend 
themfelves,'&c. 


**   CS  UAR RELS,**  Querela,  a  querendo.    This  properly  concem- 
^"^^  eth  perfonall  adions>  or  mixt,  at  the  higheft;  for  tlie 


4a  "E.  3. 47.  b. 
£d.  Althain*8 

35.  H*  8.  uicr.  plaintife  in  them  is  called  querems,  and  in  moil  of  the  writs  it  is  faid> 
57*  queritur* 

9.  E.  4.44. 


I  This  paragraph  not  in  L^  and  M.  nor 

Koh. 


t  qui'^quilU  terre,  L.  and  M.  and  Rob. 


[292.  b.] 


Lib,  3*  Of  Releafcs.  Scft.  512. 

qwtritvr.    And  yet  if  a  man  releafe  all  quenUs  (a  man's  deed  being  (9*  l^^p*  52.) 

taken  mod  ftrongly  againfl  himfelf)  it  is  as  beneficiall  as  all  adions; 

for  by  it  all  adions,  reall  and  perfonalU  are  releafed.     And  by  the 

releafe  of  all  quarrels,  all  caufes  of  adions  are  rcleafed  thereby,  al-  39.  H*  6. 9. 

beit  no  adion  be  then  depending  for  the  fame. 

**  Quarrels***    Controverfies  and  debates  9Ttj^omima,  and  of  one  Lib.  S.  fol.  i<3« 

fignification.     Litu  nomen  omnem  adiionem  fignificatt  frv^  tn  Ytm^fi'vt  AUkmi's  cafe. 

imperJomamJU.     If  a  man  releafe  omms  loquelas^  it  is  as  large  as  p'^i^'^*^^'^ 

tmais  aSionts ;  for  omms*  att'f  tft  kqueU»  and  it  extendeth  as  well  to  *    '    *^^* ' 
•dions  in  courts  of  record,  as  bafe  courts ;  for  the  writ  of  error 
iiuth»  in  ncordo  it  pr^cejfu^  ^c.  ioquela  qiuefuit  inter,  He.     And  fo 
the  writ  of  falfe  judgement  faith,  recordari  facias  Uquelam,  where 

the  judgement  was  given  in  the  county  court.     Omnes  txoQimes  ^*  ^'  ^' 

leeme  to  be  large  words ;  for  txaSio  derivatur  at  txrgtndo,  and  ixi^  ii.K.%i  Atow- 

ier4  fignifieth  to  enquire  or  demand,  ric  S^. 


.     Se6t.  512. 

TTEMy  Ji  home  per  fin  fait  foit  ALSO,  if  a  man  by  his  deede  bee 
oblige  a  un  auter  en  certaimjumme  '^  bound  to  another  in  a  certaine 
de  nwnefj  a  tayer  alfeafi  de  o.  Mi*  fumme  of  money,  to  pay  at  the  feaft 
chad  prochitn  enfuanty  *  ft  le  obligei  of  Saint  Michael  next  enfuing,  if  the 
devant  le  dit  feafl  relejja  al  obligor  obligee  before  the  faid  feaft  releafe  to 
touts  anions  J  il  ferra  barre  del  dutie  the  obligor  all  actions,  he  ihall  be 
a  touts  tempSy  et  uncore  il  ne  puijfoit  barred  of  the  duety  foj:  ever,  and  yet 
aver  a^ion  al  temps  de  releafe  fait.       *  hee  could  not  have  an  action  at  the 

time  of  the  rele^e  made. 

*«  pELESSJ  al  obligor  touts  anions,  t^r,"     The  reafon  of  this  (Dyer  307.  a. 

•**•  cafe  is,  for  that  the  debt  is  a  thing  confifting  meerely  in  ^'^'S^f' **^'' 

a^on  ;  and  therefore  albeit  no  a^kion  lyeth  for  the  debt,  becaufe  it  ^*'^  .    *  **** 

is  debitum  in  prafenti,  quamvis  fit  folvendum  in  futuroy  yet  becaufe  n.  H.4.4I.43* 

the  right  of  adion  is  in  him,  the  releafe  of  ail  adions  is  a  difcharge  (9.  Rep.  37, 38* 

of  the  debt  it  felfe.     [»]  And  fo  may  an  executor  before  probate  *•  ^^^\  39^0 

releafe  an  adlion;  and  yet  before  probate  he  can  have  no  a£Hon«  .  V '*"Ba  m 

becaufe  the  right  of  the  adtion  is  in  him>  and  fo  it  was  adjudged.  ^^^^  Middleton 

And  fome  fay,  that  an  ordinary  may  releafe  an  action,  and  yet  he  &  Rionot. 

can  have  none.     But  if  a  man  by  deed  doth  covenant  to  build  an  18  H.  6.23.b. 

houfe  or  make  an  efbite,  and  before  the  covenant  broken,  the  cove-  ^^' S^"J;  *77» 

nantee  releafeth  to  him  all  aftions,  fuits,  and  quarrels,  this  doth  not  J^okc'a  cafe  per 

difcharge  the  covenant  it  felfe,  becaufe  at  the  time  of  the  releafe,  Wefton. 

nihil  f nit  debitum^  there  was  no  debt  or  duty,  or  caufe  of  adlion  5  Eliz.Dier.117. 

in  being.     But  in  that  cafe  a  releafe  of  all  covenants  is  a  good  dif-  Aitham's  cafe 

charge  of  the  covenant  before  it  be  broken.  "**'  ^5*"*  ..  . 

**    ,  (10.  Rep.  51.  b, 

I.  R^p.  112.  b.     2.  Cro.  222.  571.    Sid,  85.    Hob.  2x6.) 

•  &c.  added  L.  amd  M.  and  Roh. 


Sea. 


Lib.  3.    Cap.  8.         Of  Releafes. 


Sea.  513,  514; 


Sea.  513. 


TIA^ES  fihmne  leffa  terre  a  un  au^ 
•^  ter  pur  terme  iCun  arty  rendafit 
c  htf  alfeaft  de  5.  Michael  prcchcin 
gnfuant  40  j.  et  puis  devant  mefme  le 
feqfl  il  relejfa  al  lejfee  touts  aSJsy  uncore 
atres  mejnu  le  feafl  il  avera  all  de 
debt  pur  non  payment  de  Us  40  j.  nient 
Mlant  le  dit  releas.  Stude  cau(ain 
diverfitatis  enter  Us  deux  cttfes. 


1>  UT  ifa  man  Ictteth  land  to  arto- 
•*^  thcr  for  a  ycarc,  to  yecfd  to  him 
at  the  feaft  of  S.  Jiftcb.  next  infuing 
40  s.  and  afterwards  before  the  fame 
fcafl  hee  rcleafeth  to  the  lefTee  aH  ac- 
tions, yet  after  the  fame  fcaft  hee  fliall 
have  an  action  of  debt  for  the  non 
payment  of  the  40  s.  notwithftanding 
the  faid  releafe.  Stude  caufam  diver-^ 
Jitatis  betwecne  thcfe  two  cafes* 


9.  H.  7.  5.1.  «  nELEJSE  touts  anions.*'  Tjiis  rcleafc  fliall  not  barrc  die 
(8.Rep.ici.)  leiFor  of  his  rent,  becaufe  it  was  neither  dehitum  wox  fihuendum 

45.  E.  3.  8.  at  the  time  of  the  releafe  made ;  for  if  the  land  be  evided  from 

17.  H.  6.  26.  the  leiFee  before  the  rent  become  due,  the  rent  is  avoyded ;  for  it  is 

13.  H.  4.  Avow-  jQ  jjg  paid  oot  of  the  profits  of  the  land,  and  it  is  a  thing  not 

f  Ao^A*?  b.  mecrely  in  adion,  becaufe  it  may  be  granted  over.     But  the  leflbr 

YeW.  67!  before  the  day  may  acqoite  or  releafe  the  rent.     But  if  a  man 

F.  N.  B.  131.1.  be  bound  in  a  bond  or  by  contrad  to  another  to  pay  a  hundred 

Cro.  Jac.  505.^  pounds  at  iivt,  feveral  daies,  he  ihall  not  have  an  aflion  of  debt  be- 

30.  E.  3. 13.  b.  Jq,.^  jjjg  ja^  jjay  y^  pj^jj.  j^jjjj  ^Q  j^Qjg  g  diverfuy  betweene  duties 

tol  h!  1'  ^e-  ^hich  touch  the  realty,  and  the  meere  perfonalty.    But  if  a  man  be 

cution  137.  bound  in  a  recognizance  to  pay  a  hundred  pound  at  k<9^  feverall 

i6.E.2.ib.  138.  dayes,  prefently  after  the  firft  day  of  payment  he  fhaU  have  exe- 

j6.  £.3.  Scire  cution  upon  the  recognizance  for  that  fumm^,  and  fhall  not  tarry 

^Itn!' ^.^.^n.  ^  ^^  ^^  ^^^  P*^'  ^^^  *^**  *^  "  ^"  ^^  nature  of  feverall  judge^ 
'-  -      ments.    And  fo  note  a  divcrfity  between  a  debt  due  by  recogpi- 

zance,  and  a  debt  due  by  bond  or  contrad.     And  fb  it  is  of  a 

covenant  or  promife,  after  the  firfl  default  an  adion  of  covenant^ 

or  an  adion  upon  the  cafe  doth  lie>  for  they  are  feverall  in  their 

nature.    LafUy^  note  a  diverfity  between  debts  and  covenants^  or 

promifes. 

If  a  man  hath  an  annuity  for  terme  of  yearesj  or  for  life,  or  in 

fee,  and  he  before  it  be  behind  doth  releafe  all  actions,  this  fhall 

^^k**    4?         not  releafe  the  annuity,  for  it  u  not  meercly  in  adion,  becaufe  it 

I* » '.  t '  3-         "*y  ^  granted  over. 

12.  R.  a.  Keieafe  29.  (See  Mo.  13.  Bend.  57.  Cro.  EI1K.807.  Cro.  Car.  241*  Cro.  EL  ii8. 
ft*  Leo.  X07.  2.  Cro.  504.  Cro.  £1.  776.  4.  Rep. 94.  Lict  Rep.  6i,  S.  C.  %,  Saund.  337* 
3.  Mod.  153.    S^C.  SaJk.  65.) 


(5.  Rep.  18.) 
5.  Mar.  A^ion 
fur  le  cafe* 
Br.  io8. 
3«Mar.Dierii3 
Lib.  4.  fol.  94. 
5Ude*i  cafe. 
Li.  5.  fo.  81.  b* 
Forde*!  cafe. 


Sea. 


TTEMy  ou  home  voiUfuer  brief e  de 

droity  il  covient  que  il  counta  del 

feijin  de  luy^  ou  defes  ancejlorsy  et  auxy 

que  le fc'tftn fuit  tn  temps  dc  mefme  le 

royy 


5H- 

A  LSO,  where  a  man  will  fiie  a 
•^  writ  of  right,  it  behoveth  that  be 
counteth  of  the  feifin  of  bimfelfe,  or 
of  his  anceftors,  and  alfo  that  the  feifin 

waa 


[293.  a.] 


Lib. 


Of  Releafcs. 


rvf,  coTiu  11  cdunta  en  fen  count.  Car 
cefi  un  ancient  ley  ufe^  come  appiert  per 
It  report  ^un  plee  en  le  eiri  de  Not^ 
tingiam  *^ntM\o  Droit  en  Fitzher- 
bert,  cap.  26.  en  tiel forme  que  enfuift. 
John  Barre  port  fen  briefe  de  droit  en^ 
vers  Reynold  de  Ajjington^  et  demaunda 
certaine  tenement s^  ^c,^\  ou  le  mife  ejl 
joyne  en  le  bank^  et  originall  et  leproces 
fueront  demandes  devant  jujiices  er^ 
rants'^  ou  Us  parties  viendronty  et  les 
J  la  chivalers  fieront  lour  ferement 
fans  challenge  de 5  parties j  d'e/lre  aU 
iowes^  pur  ceo  que  eleilion  fuitfait  per 
eiffent  des  parties^  ove  Us  quater  chiva^ 
lirsy  et  U  ferement  fuit  tiel :  ^ue  jeo 
verity  dirrcy  ffff,  Uquel  R*  de  A,  ad 
plus  mere  droit  a  temr  Us  tenements 
que  John  Barre  demanda  vers  luy  per 
fin  briife  de  droity  ou  John  de  aver 
euxy  Jicome  il  demaundy  et  pur  rien 
dirra  que  U  verity  J  ne  dirra^  ficome 
may  ayde  DieUy  iffc,  fans  dire  a  lour 
efcient,  Et  tielfer/ment  ferra  fait  en 
aifainty  et  en  hattaiUy  et  §  en  ley  gagery 
far  eux  mittont  chefcun  chofe  a  fine. 
Mes  "John  Barre  counta  dclfeifin  d'un 
Rafefon  ancejier  en  temts  le  roy  Henry y 
et  Reynolde  fur  le  mfe  joyne  tendijl 
demy  mark  pur  le  tempSy  bfc.  Etfur 
C£o  Herle,  juflicey  dit  al  grand  ajftfey 
apres  ceo  que  ils  fueront  charges  /ur  le 
mere  droity  Fous  gentesy  Reynold  donafl 
demy  marke  al  roy  pur  U  tempsy  ^  al 
entent  que  fi  +  vous  troves  que  Paun^ 
cejler  **  John  nefuit  pas  feifie  en  le 
temps  que  le  demaundant  ad  county 
tf  vous  rC enquires  plus  avant  del  droit  \ 
et  pur  ceo  vous  nous  dire Sy  Uquel  Taitn^ 
cejier  Johny  Rafe  per  nofnUy  fuit  feifie 
en  temps  U  roy  Henr/y  fome  tl  ad 
county  ou  non,  Et  fi  vous  troves  que 
il  nefuit  feifie  en  eel  tempSy  vous  n^en^- 
quires  nient  pluis  y  et  fi  vous  troves 

que 

■ 

•  titub  Droit  en  Fitzberbert,  cap,  z6,  not 
in  L.  and  M.  nor  Roh. 

f  ou  not  in  L.  and  M.  nor  Roh. 
t  IX  not  in  L.  and  M.  nor  Roh. 
II  ne^iOf  L.  and  M.  and  Roh. 
§  en-^U,  L.  and  M.  and  Roh. 


,  SeA;  5x4. 

was  in  the  fame  king's  time,  as  he 
pleadeth  in  his  plea.  For  this  is  an 
ancient  law  ufed,  as  appear eth  by  the 
report  of  a  plea  in  the  eire  of  jNot- 
tinghamy  tit.  Droit  in  Fitzherberty 
cap.  26.  in  this  forme  following.  John 
Barre  brought  his  writ  of  right  againft 
Reynold  of  Jffingtony  and  demanded 
certaine  lands,  &c.  where  the  mife  is 
jayned  in  banke,  and  the  originall  and 
the  procefTe  were  fent  before  the  juf- 
tices  errants,  where  the  parties  came, 
and  the  twelve  knights  were  fworne 
without  challenge  of  the  parties,  to 
be  allowed,  becaufe  that  choife  was 
made  by  aflent  of  the  parties,  with  the 
foure  knights',  and  the  oath  was  this: 
That  I  (hall  fay  the  truth  &c.  whether 
R.  of  A.  hath  more  meere  right  to 
hold  the  tenements  which  John  Barre 
demandeth  againft  him  by  his  writ  of 
right,  or  John  to  have  them,  as  hee 
demandedh,  and  for  nothing  to  let  to 
fay  the  truth,  fo  helpe  mee  God,  &€• 
without  faying  to  their  knowledge. 
And  the  like  oath  fliall  bee  made  in 
an  attaint,  and  in  battaile,  and  in  wa* 
ger  of  law,  for  thefe  doe  bring  every 
thing  to  an  end.  But  John  Barre 
counted  of  the  feiiin  of  one  Ralfe  his 
anceftor  in  the  time  of  king  Henry^ 
and  Reynold  upon  the-  mife  joyhed. 
tendred  halfe  a  marke  for  the  time, 
&c.  And  hereupon  HerUy  juftice, 
faid  to  the  grand  aflife  after  that  they 
were  charged  upon  the  meere  right. 
You  good  men,  Reynold  gave  halfe  a 
marke  to  the  king  for  the  time,  to  the 
intent  that  if  you  find  that  the  ancef- 
tor of  John  was  not  feifed  in  the 
time  that  the  demandant  hath  pleaded, 
you  fhall  enquire  no  further  upon 
the  right;  and  for  this,  you  flial  tell 
us,  whether  the   anceftor   of  John 

(Kc:4fe 

fl  al  entent — et  ceo-fert,  L;  and  M.  and 
Roh.  and  in  MSS. 

4.  *vouS'-^home,  L.  an(!  M.  and  Roh. 

*•  John  not  in  L,  an<l  M.  nor  Roh. 

-ft  'uouS'^home,  L.  ar.d  M.  and  Roh.  and 
MSS. 


Lib.  3*     Cap.  8.  Of  Releafes. 

fUi  ilfmtfiiJU^  donques  enquires  ou/ter 
ebl  *  brief e.     Et  puis  le  graund  aljife 
revtendfoit  eve  bur  verdiSf^  et  dijontj 
que  Rafe  f  ne  fuit  pas  feijie  en  temps 
le  roy  //•  per  que  fuit  agardque  Rey^ 
n$U  tiendreit  Us  tenements  vers  luy  de- 
mandesy  a  luy  et  fee  beires  quites  de 
Jehn  Barre  et  fes  beires  a  remnant. 
it  Jobn  en  le  merciey  Vc.     Et  le 
eaufe  fur  quejee  aye  mtmjlre  icy  a  toy^ 
men  ptSy  ceji  pleey  efty  pur  prover  le 
matter  precedent  que  ejl  dit  en  hriefe 
de  droits  lie*  car  ilfeniU  per  ceJi  pUe^ 
que  ft  Reinold  n*avoit  pas  tendue  demy 
marie  pur  enquirer  del  tempSy   &r. 
denques  le  graund^  afffe  duiffoit  efire 
charge  tantjolemeni  del  mere  droity  et 
neniy  del  poffejfteny  &r,  %  Et  iffint  que 
touts  feits  en  brief e  de  droity  Jt  le  pof- 
fejjxon  dont  le  demandant  counta  fott  en 
temps  le  royy  come  il  avoit  countCy  den-- 
ques  le  charge  del  grande  afftfe  ferra 
tantfolement  fur  le  mere  droity  coment 
que  le  poffifjion  fuit  encounter  le  leyy 
come  il  ^  dit  adevant  en  cefi  chaptery 
&c. 


Sea. 


5H< 


{Ralfe  by  name)  were^ieifed  in  king  . 
Henries  time>  as  he  hath  pleaded^  or 
not.     And  if  you  find  that  he  was 
not  feifed  in  this  time)  you  ihall  en- 
quire no  more;  and  if  you  find  thsit 
he  was  feifed,  then  you  (hall  enquire 
further  of  the  writ.     And  after  th^ 
grand  affife  came  in  with  their  ver- 
di£iy  and  faid,  that  Ralfe  was  not 
feifed   in  the  time  of  king  Henryy 
whereby  it  was  awarded  that  Reynold 
fhould  hold  the  tenements  demanded 
againft  him,  to  him  and  his  heires 
quite  of  yobn  Barre  and  his  heires  ta 
the  remnant.     And  John  in  mercy, 
&c.    And  the  reafon  why   I  have 
ihewed  to  thee,  my  (on,  this  plea,  is, 
to  prove  the  matter  precedent  which 
is  faid  in  a  writ  of  right ;  for  it  feem- 
eth  by  this  plea,,  that  if  Reynold  had 
not  tendred  die  halfe  marke  to  enquire 
of  the  time,  &c.  then  the  grand  aiBfe 
ought  to  be  charged  onely  to  enquire 
of  the  meere  right,  and  not  of  the 
pofieffion,  &c«     And  fo  alwayes  in  a 
writ  of  right,  if  the  pofTeffion  wherof 


the  demandant  counteth  bee  in  the  king's  time,  as  hee  hath  pleaded,  then  the 
charge  of  the  grand  aflife  (hall  be  only  upon  the  meere  right,  although  that 
the  pofieffion  were  againft  the  law,  as  it  is  faid  before  in  this  chapter,  &c. 


( Aot  179.  a.) 
For  the  time  of 
limitation^  fet 
the  ftatotc  of 
31.  H.  S.  cap.  %% 
Vide  Sea.  17a 
(S.  Rep.  65* 
Hob.  140.) 
F.  N.B.  3aa. 
9.  £.  3.  27. 
JLJttl*  2x1. 1. 


**    TL  ccvient  que  il  counta  del  feifin  de  luy  ou  de  fes  aunceftors?^ 
■^  For  if  neyther  hee  nor  any  of  his  anceftors  were  feifed  of  the 

land,  &c.  within  the  time  of  limitation,  he  cannot  maintune  a  writ 

of  rieht ;  for  the  feifin  of  him  of  whom  the  demaondant  faimfelfe 

purcnafed  the  land,  &c.  availeth  not. 

And  fo  it  is  in  a  writ  of  right  of  advowfon. 

**^Auxy  que  le  feifin  fuit  en  temps  de  mefine  le  rey  come  il  counta.^* 
Hereby  it  appeareth,  that  not  onely  a  feifin  (as  hath  beene  faid)  it 
requifite,  bat  alfo  that  the  feifin  be  had  in  the  time  of  the  fame 
king,  according  to  his  count. 

•*  Report  '*  comracth  of  the  Latine  word  Reportare,  a  re  et  porte^ 
id  eft 9  referrCf  a  re  etfero.  And  in  the  common  law,  it  fienifieth  a 
publike  relation,  or  a  bringing  againe  to  memory  cafes  judicially 
argued,  debated,  refolved,  or  adjudged  in  any  of  the  king's  courta 
of  ju (lice,  together  with  fuch  caufes  and  reafons  as  were  delivered 
by  the  judges  of  the  fame;  and  in  this  fenfe  Littleton  ufeth  the 
word  in  this  place. 

«  Em 


*  briefe-'^oii,  L.  and  M.  and  Roh. 
t  Me  not  an  L.  and  M.  nor  Roh, 


t  itfatt  in  L.  and  M*  nor  Rnh* 


Lib*  3.  Of  Rcleafcs*  Scft.  514. 

"  En  le  eire^e  Nottingham.*^     Eire,  Iter,     And  it  (ignlfieth  the  (4*  Jnft.  184.) 

court  of  the  juilices  in  eire,  and  thereupon  they  were  called //^i* 

[20)1  b.l  ^'^^"  itinerants,  in  refpe6l  that  the  julliccs  refiding  at  Weltmin- 

^  '^^       J  ftcr  were  called  jitfiiiiarii '  refiz/eufes,  and  were  much  like  in  thii 

refped  to  the  juftices  of  affile  at  this  day,  although  for  authority 

and  manner  of  proceeding  (whereof  you  fhall  reade  [f]  in  the  an«  [«]  Mirror, cup^ 

cient  authors  of  the  law)  fiirre  different.     And  as  the  power  of  the  2.  left.  3.  and 

juHices  of  affiles  by  many  ads  of  parliament  and  other  commifiions  ftS.  i5-an<^  «»• 

increafed,   fo  thefe  juftices  itinerant  by  little  and  little  v*JniQied  juftj^e^-^^E" 

away.     And  it  is  certaine,  that  the  authority  of  juftices  of  affifes  oianv.'iK  0/ 

itinerant  through  the  whole  realme,  and  the  inftitution  of  juftices  of  cap*  11.  Ll.  8. 

peace  in  every  county  being  duely  performed^  are  the  moft  excel-  cap.  primo. 

lent  meanes  for  the  prefervation  of  the  king's  peace,  and  quiet  of  ^"^^*  ^"^^'J'^ 

the  realme,  of  any  other  in  the  Chrillian  world,  ,?'  '^f'   /^' 

'  lib  3***ii5>^efe 

Fiet.  li.  I.  ca.  1 5,  &c.  4.  £.  3.  3?.  6.  £.  3.  35.  23*  £.  3*  ftu  15.  H.  7. 5, 

Vide  Se£l.  442.  233, 234. 

«  De  Nottingham,*^    This  ihould  bee  Northampton,  according  to 
the  original]. 

This  report  whereof  Littleton  here  maketh  mention,  you  ftiall 
finde  an  abflrad  of  it  in  3.£.  3.  fince  Littleion*^  time,  put  in  print  by  3.  E,  3.  tit. 
Fiixherhert  when  he  was  ferjant  in  il.  H.  8.  and  is  not  in  the  Re-  Droit. f.  z6« 
ports  or  bookes  at  large.  And  yet  here  it  appeareth,  that  they 
DC  of  great  authority,  and  vouched  by  Littleton  himfelfe  for  the 
proofe  of  a  maine  point  in  law.  And  hereby  it  alfo  appeareth  how 
neceffary  it  is  to  reade  records  and  pleas  reported  or  recorded, 
though  they  were  never  printed.  For  thofe  and  the  like  records 
arc  i/iritatis  et  *uetujfatis  <uejiigia, 

'*  Tit,  droit  in  Fitzhcrbert,  26."  is  of  a  new  addition,  and  there- 
fore though  it  bee  true,  yet  not  to  bee  allowed. 

«'  Et  h  original  et  le  proces  futra  demande  devant  jujlices  itine^  ^.^.  5.41. 
*«  rants  J**     For  it  is  to  be  underftood,  that  all  pleas  eiiher  in  the  Fcvcici'scaife, 
realty  or  perfoaalty  that  were  beganne  and  not  determined  before  Mirror,'^ 
juftices  in  circ*  were  adjourned  by  them  into  the  court  of  Common  g '^i"''  vubi 
pleas.  BrtttoX'  r "P"* 

Fleta,    J 

**  Les  1 2  chi*oaIirs  Jieront  lour  fenment  fauns  challenge^  ^c,  pur 
**  ceo  que  le  ele^ionfuitfait per  ajfent  des parties  ove  Us  4  chi^jakrs,^* 

Here  arc  fourc  things  to  be  obferved.  30.  E.  1.  tit. 

Firft,  that  omnis  ton/en/us  tollit  en-orem,  and  againft  his  owne  challenge  172. 
confent  he  cannot  challenge  the  twelve,  *'•  J*  4*  77» 

44.  t.  3.  e*      IK  H. «.  13.        ^Q^^^  El. 664,) 

Secondly,  that  the  fourc  knights  eleftors  of  the  grand  afllfs  arc  4.  E.  3.  ly 
not  to  be  challenged,  for  that  in  law  they  bee  judges  to  tlrat  pur- 
pofe,  and  judges  or  juftices  cannot  bee  challenged^  AvA  tliat  is 
the  reafon  that  noblemen,  that  in  cafe  of  high  treafon  are  to  pafte 
upon  a  peere  of  the  rcalme,  cannot  be  challenged,  becaufe  they  are 
judges  of  the  fact,  and  the  Magna  Ghana  Uiih,  per  J  ndidutn  parium  Magna  Charta 
fuorum.  ^*P-  *9« 

Tnirdly,  that  the  twelve  b::fore  any  afTent  may  be  challenged 
before  the  foure  knights  eledlors,  but  afcer  afient  or  return  of  the   39*  ^*  3-  *• 
panneli  before  the  juftices,  there  ftiall  be  no  ciiallcng^  to  the  panneli  7-  H.4.  ao. 
Adr  to  the  jjolles. 

^  *  Fourthly, 

Vol.  II.  il 


hf  a.] 


Lib.  3.      Cap.  8.         Of  Rcleafes.  Sed.  514. 


7.  R  4.  to* 


Fourthly,  if  there  be  not  foare  knights  for  etedoiHiD  that  county, 
the  next  CO  thf  m  in  that  county  fluU  be  taken  ;  me  iwrim  regis  deji' 
eeret  imjujittd  exhthenda. 


*•  ^'luyts  dire  a  hur  f/iient.**     And  here  it  appeareth,  that  where 
the  juJ'^ment  19  tinall,  there  the  cath  of  the  grand  affife  or  jury  b   £29^.  D.J 
abfrluf*,  ap'l  not  to  their  knowleJge,  Ss  here  in  the  writ  of  right, 
in  the  attaint,  ar J  in  wager  of  law,  for  th*  judgement  in  every  of 
thcfe  three  is  fi..i:!i. 

ViieScft.  193.        "  Le  mi/e  eft  jeym^^     Mr/e  is  a  word  of  art  appropriated  only  to 

a  Writ  of  right,  (b  called  becaofe  both  parties  have  put  themfelves 
upon  the  meere  right  to  be  tryed  by  grand  affile  or  by  battaiie : 

IkKiftnjs.  fo  as  that  which  in  all  other  adtions  is  called  an  iiTue,  in  a  writ  of 

rieht  in  that  cafe  is  called  a  mife.  And  in  this  fenfe  Littleion  tak- 
ctli  it  here.  But  in  a  writ  of  right  if  a  collateral!  point  is  to  be 
tryed,  there  it  is  palled   an  ifluc: ;  and  is  derived  of  this  word 

3).  H.S.ci.fv   {m:J/bm)t  becaufe  the  whole  caafe  is  put  upon  this  point.     It  ia 

3-  ^-  *•  "•  3^»    alfo  taken  for  expences,  as  mif-e  t^  cuftagia.     And  fometime  it  fig- 

niHeth  a  cndomary  grant  to  the  king»  or  lords  marchers  of  Wales 
by  their  tenants  at  tiieir  firfl  comming  to  their  lands. 

JO.  E.  3. 10.  **  Tender  di  marke  al  reyJ**     Matter  Lamhard  fai^h,  that  wumcufa 

31.  £.  5.  droit  li  marc  a  Saxonue  MoMcup,  7.  Mearc*  NuMPirus  30  lalens  denaries* 
'«'  "•^•3- V*  And  this  mearct  now  called  a  marke,  being  an  old  Saxon  word,  is 
i^  11  ^E  ^'*l'b  *^*^  ^^"^^  ^^^^  England  mod  commonly  reckoned  by  markes.  Li- 
39!  Lirrib.  ex-  ^^^  SaxotiUe  is  a  pund,  a  pondoy  which  is  called  ib  nntill  this  day, 
pi i cat.  verborvm  SoJidus,  qui  apud  nos  eft  pan  libra  *vicefimo^  denariQi  per  id  temporie 
vcrbo  Manco/a.    eGnsinebat  quinfue^  nunc  duodeeim ;  and  fciUing  is  a  Saxon  word,  and 

with  us  u(cd  to  this  day.    Penny e,  Saxonice  pennig,  Latin}  denarius  ; 

but  the  value  of  thcfe  have  not  been  alwayes  one. 
F.  N.  B.  31.  In  a  writ  of  right  of  advowfon  brought  by  the  king,  the  tenanc 

c.  3.  1. 1. 3.  jhall  not  tender  the  i//- marke,  becaufe  nullum  tempus  oceurrit  regi  ^ 
T^  '  ^. . .  ^ ,    ar.d  therefore  the  king  (hall  aliedce,  that  hcc  or  his  progenitor  was 

fcueo,  withOQt  mewmg  any  ume. 

Minor,  ca,  i.  •*  En  auaint»*  AttinBa  is  a  writ  that  lycth  where  a  falfe  ver- 
§  17.  ca«  3.  de  dift  in  court  of  record  upon  an  iflue  joyncd  by  the  parlies  is  givqn. 
CT^%*  Q* ^*  ^^^  of  ancient  writers  it  is  called  Sreve  de  con*vi^:one  j  and  is  dc- 
»88, 289.  'ice'  rived  of  the  participle  tiit^^uf,  or  aitirMuSf  for  that  if  the  petty  jury 
a92.  Brit.  t'ol.  be  attr.iMcd  cf  a  falfe  oaih,  they  are  flaincd  with  perjury,  and  be- 
241.245,246,  come  infamous  for  ever;  for  the  judgement  at  the  common  law  in 
^^  ^&^  -**  ^'  th(; attaint  importcth  eight  great  and  grievous  punifhments.  1.  i^»</ 
Fortcfcuc  ca!^26.  ^^'^^^'  liheram  legem  imperpetuum,  that  is,  he  ihall  be  fo  infamous  a» 
(3.  XnH.  163.  *  ^c  ^all  n^ver  be  received  to  be  a  witneiTe,  or  of  any  jury.  2.  ^u^d 
221.)  foris  faciant  omnia  bona  i^  caiallajua,     3.  :{!j4oJ  terr^  et  tenemeniet 

in  manus  domini  regis  capianiur^  4.  i^^od  uxores  t^  lib<ri  extra  da^ 
musfuasejicerentur*  5.  !^od  dcmus  Juee  prrftrentur.  6.  i^od  ar" 
bores  fua  extirpentur.  7.  ^ubd  prata  J'ua  urentur,  Et  8*  ^^od  cor^ 
perafua  carceri  maneipintur*  So  odious  is  perjury  in  this  cafe  in 
the  eye  of  the  common  law,  and  the  feverity  of  this  puniihment  ia 
to  this  end,  ut  poena  ad paucos ^  meius  ad  tmnes pirveniat  \  for  ther^ 
is  mi/ericordia  funiens^  and  there  is  crudelttas  j  arc  ens.  And  fee- 
ing ail  tryals  of.  real),  perfonalU  and  nlixt  act.oos  depend  upon 
^  thcr 


Lib.  3*  OfReleafes.  Sc&.  ^i-^. 

ibt  oath  of  it  men,  prudent  antiquity  inflidled  a  ftrange  and  fevere 
pnnifliment  upon  them>  if  they  were  attainted  of  perjury. 

But  fince  LittletOH  wrote^  a  Hatute  hath  becne  made  in  mitigation 
of  the  fev^rity  of  the  conimon  Ivv,  in  cafe  when  the  petite  jury 
is  attaintjpd^  and  therefore  it  is  taken  by  equity.  For  where  tho 
fiatate  &ith»  that  the  party  grieved  fhall  have  an  attaint  againil  the 
party  which  fliall  have  judgement  apon  the  verdidl,  yet  an  attaint 
fliall  be  maintained  upon  (hat  flatute  againfl  the  executors  of  the 
party.  Et^c  Jejimiliius.  [a]  But  fee  the  ftatutc  and  authorities  f*]  *3-  ^-  '• 
quoted  in  the  margent*     Only  1  thought  good  to  obfervc  three  ^^^\^l\,  *'^* 

things.  ,  ^  7.E.  6.  ibidem 

Firfly  that  no  attaint  can  be  maintained  upon  this  iUiute  but  8i.    3.  M.tr. 

■between  party  and  party ^  ibidem  119. 

Seconalv,  that  no  conuf^JCC  can  be  granted  upon  any  attaint,  j-'^*"'aj; 'hIb 

becaufe  all  attaints  are  to  be  taken  either  before  the  king  in  his  Br.  Attaint.  q5. 

bench,  or  before  the  juAi^s  of  the  common  place,  and  in  no  other  4.  Mar.  jb.  127. 

courts,  &c.  ao»  ^«  7-  5* 

Thirdly,  confider  what  pleas  may  bee  pleaded  in  an  attaint  by  t^'^'^'  *^*  -. 

force  of  this  aa,  and  what  not.  Jii^r^.'^s! 

(C4.  3«  ^  ca.  5.  §  I*  Bra£loA  lib.  3.  141.  b.  Sc  fo.  320.  331.  Glanvtl.  lib*  2;  cap.  3,4,  5, 
^ib.  S.  ca.  g.  l*ib.  4.  ca.  )•  I3rl(.  fo.  40^42,  43. 8|.  17^.  1^0.  fitH  lii^*  I*  <^^-  i^.,  &  lib.  a. 
cap.  48. 

^  Bff  S^foile,"  Dft^Hum,  montmaehia,  and  it  (sgnlfteth  in    the 
common  law  a  tryall  by  iingle  fights  by  battaile  or  com  bare,  morio<^ 
»aciga{l).     [^]  And  in- the  writ  of  right  neither  the  tenant  or  [AJ4.E.  3.  41, 
demandant  Ihall  Sght  for  themfelves,  but  finde  a  champion  to  17  £.3* 
ftght  for  them  5  tMScaofe  if  cither  the  demandant  or  tenant  (hould  *9' **•  *•  3^ 
be  ftatne,  no  jadgement  could  be  given  for  the  lands  or  tenements  ip.^,^' ^o^ 
in  qoeftion.    "But  in  an  appeale  the  defendant  fhal}  fight  for  him-  29!  e.  3!  12! 
ieife,  and  fo  fha!!  the  plaintife  alfo;  for  there  if  the  defendant  be  13.  H.  4. 4. 
flaine,  the  fdaintife  hath  th«  effeQ  of  his  fuite,  that  is,  the  death  S^^"-  i74'  17^* 
of  the  defendant;  the  order  ahd  folcmnity  wherof  yon  may  reade  '7-^l'*«^Dycr, 
in  oar  anient  and  latter  bookes.    And  this  the*  law  did  inftiiute  fln.'e.  I!' 
when  this  tenant  failed  of  his  witneifes,  or  evidences,  or  other  3.  h.  |S/  55. 
proofes;  and  the  prefumption  of  law  is;  that  Qod  will  give  viAory  Vid.  li.  9.  fo. ' 
to  him  that  hath  right.  }J;  *»•  ^  33-  *»• 

^  i^garer,^^  FaJian  le^em ;  and  there  is  alfo  facere  legim,  by  t,"ee°,  Sec.^^^^  " 
valung  of  his  law.     That  is,  to  take  an  oath  (for  example)  thit  Glanvii.  ii  r, 
bee  on^th  not  the  debt  demanded  of  him  upon  a  fiinple  contra^^,  cap.  9.  Lib.  8. . 
nor  any  ^ny  thereof.     And  it  is  called  wager  of  law,  becaufi?  of  S*P*  ^* 
(Jr.  ^1   •^d*"*^  *i™«  **«  P"'  1"  fnrety  to  make  his  law  at  foch  a  day ;  and  Braft  ?f  \?'  ^' 
^      ■'   itis  caHed  making  of  his  law/  becanfe  the  law  doth  give  fych  a  tr*a.V.^^ca.'37. 
^leciall  benefit  to  the  defendant  to  barre  the  plaintife  for  ever  tn  ftli.  5*  fol.  410. 
thtt  cafe,  [r]     3Qt  he  ought  to  bring  with  him  eleven  perfons  of  Brittpn  fol.  56. 
hits  nei^hboprs  that  will  avow  upon  their  c^ih,  that  in  their  con-  ^^^^^**^*  **  ^** 
^isnc^  he  faith  truth,  fo  as  he  himfelfe  m^ft  bee  fworne  Je  fidi-  ^  '   ^^ 
UtM.  wsA  the  eleven  dt  crtddiude.  KJ.    *^"% 

,  ,  Carta,  ca.  2S. 

^rtfio(i  lib.  5.  fol.  41b.  flet»  lib.  i.  ca.  63.  Dlyerfitlca  da  Courts*  33.  H«  ^«  ?# 
C4- &<^  SMe's  cafe,  93.) 

And 

(t)  Upon  this  (ubje£l,  itit  j.  Blaekf  ch«  curioos  and    interefting  particulars  upon 

St.  fe£l.  5^  and  6.  and  the  notei  to  the  lil  this  head,  in  Pere  le  Brun,  Trattede  quflquet 

yoj.  of  pr.  Robertfon^s  Hiftory  of  Charles  pratiques  fuperJUtieufes    qui    ont  feduU    U 

i^ft  Vth.^The  reader  will  aJfp  finij  jfoine  ffuple,  ft  tmharap  Ujffavants, ' 

R  a 


3.  Cap,  8.  Of  Rclcafcs.  Seft.  514. 

And  wager  of  law  lieth  not  when  there  is  a  fpfcialty,  or  deed  t« 
charge  the  defendant,  but  when  it  groweth  by  word,  fo  as  he  may 
pay  or  fatisfie  the  party  in  fecret,  whereof  the  defendant  having 
no  teftiniony  of  witnclTes  may  wage  his  law,  and  thereby  the  plain- 
tife  is  perpetually  barred,  as  LittUton  here  faith;  for  the  laii/ 
prefumeth  that  no  man  will  forlweare  hirofelfe  for  any  worldly 
thing ;  but  mens  confciences  doe  grow  fo  large  (fpecially  it)  this 
cafe  paflingwitK  impunity)  as  they  choofe  rather  to  bring  an  adion 
upon  the  cale  upon  his  promifr ,  wherein  (becaufe  it  is  tnfpajfijur 
U  cajt)  hee  cannot  wage  his  law,  than  an  adion  of  debt. 

33.  H.  6.  31*  Pi>  man  outlawed  or  attainted  in  an  attaint,  or  upon  an  indite* 

ment  of  confpiracy,  or  of  perjury,  or  otherwifc^  whereby  he  become 
infamous,  (hall  not  wage  his  law* 

11.  H. 6. 40.  ^  jjj^jj  under  the  age  of  21  yeares  (hall  not  wage  his  law  ;  but 
{Cro.^'i.i6t.)   ^  ^^^^  covert^  together  with  her  hufband,  ihall  wage  her  law, 

„  ^  When  the  fuite  is  for  the  king,  or  for  his  benefit,  as  in  a  ^m 

i^H.  5.  Ley?66.  ^^^t  ^^^  defendant  Ihall  not  wage  his  law. 
35,  H.  8.     \jty  Br.  \o%. 

a6.  B.  3.  63.  b.  If  an  infant  be  plaintife,  the  defendant  (hall  iu)t  wage  hb  law. 

ai.  H.  6.4a.  An  alien  (hall  wage  his  law  in  that  language  he  can  fpeake. 

44.  E.  3.  31.  In  no  cafe  where  a  contempt,  trefpafle,  deceit,  or  injury  is  fup- 

iS.  £.3.4.  pofed  in  the  defendant,  he  (hall  wage  his  law,  becaufe  the  law  will 

»4.E.  3.  39.  no(  |,.Qft  him  with  an  oath  to  discharge  himfelfe  in  thofe  cafes; 

(4-    ^-  95>  *i  OQ]y  Iq  fome  cafes  in  dett,  detinue^  accompt,  the  defendant  is  al- 
lowed by  law  to  wage  his  law. 

1 5.  £.4.  16.  In  an  adion  of  account  againft  a  receiver*  upon  a  receipt  of 

10.  E.  4.  5.  money  by  the  hand  of  another  perfon  for  account  render  (unleffe  it 

(3.  Cro.  790.  be  by  the  hands  of  his  wife,  or  of  his  commoigne)  the  defendant 

9 '9')  (hall  not  wage  his  law,  becaufe  the  receipt  is  the  ground  of  the 

[</]  ^-{.H.  6. 24.  aflion,  which  lyeth  not  in  privity  betweene  the  plaintife  and  defend* 

13.  H.  7.  3.  a.  ant,  but  in  the  notice  of  a  third  perfon,  and  fuch  a  receipt  is  tra* 
**-J^' *•  4««  verfable.  [rf]  liut  in  an  a^Hon  of  debt  upon  an  arbitrament,  or  in 
siH  6  /i.  ^^  adion  of  detinue  by  the  bailement  of  another's  hand,  the  de- 
18.  H.  8.  3'.  fendant  (hall  wage  his  hw,  becaufe  the  diU^  and  the  dttinet  ii  the 
3.  E.  3.  28.  ground  of  thofe  a£lions,  and  the  contrad  or  bailement,  though  it 
ii.H.  4.  54.  be  by  another  hand,  is  but  the  conveyance,  and  not  traveriaUe. 
5*  ^;'l'3*  In  an*a£lion  of  account  againd  a  bailife  of  a  mannor,  the  defendant 
24!  e!  r  ^Ley.  """^^  *^*g^  **"  '*w»  becaufe  it  foundeth  in  the  realty.  In  an 
'63!  30  £.  3. 19.  a^^ion  of  debt  which  concerns  the  realty,  as  for  debt  for  a  rent  open 

9.  E.  4. 1.  a  leafe  for  yeares,  or  an  adton  of  detinue  for  detaining  an  inden- 

34.  H.  %.  hey  ture  of  a  leafe  for  yeares*  the  defendant  (hall  not  wage  hia  law, 
Cajicr.   Br.  97.  .^^ych  leffe  for  charters  or  deedes  which  concerne  inheritance. 

10.  H.  6.  7.  In  an  action  of  debt  ibr  a  fine  or  amerciament  in  a  leete,  the  de- 
I.  H.  7. 15.  fendant  ihall  not  wage  his  law,  becaufe  the  leete  is  a  court  of  re- 
6.  EIj*.  Kcnd-     ^^^^ .  jj^  j^^  ^^  aftion  of  debt  for  an  amerciament  in  a  court  baroD 

the  defendant  (l^all  wa'ge  his  law,  for  that  it  is  no  court  of  record. 
9.  H.  5.  3.  In  debt  upon  an  account,  before  auditors,  the  defendant  ihall  not 

^•*^'^-'S«  wage  his  law,  and  this  by  conilrudion  of  the  Haxute  of^lV*  s» 
*8.H  6  0^  ^^^'  ^  '*  which  giveth  them  great  authority^  and  faith,  cvram  omj^ 
^  *    '    '   '        torihuSf  and  therefore  of  an  account,  b^ore  one  auditor  the  Uw 

lyeth.     So  if  the  lord  before  auditors  be  fpund  in  furplufage,  in 

14.  H.  6.  ^1.  an  a£lion  of  debt  brought  by  the  accomptant,  the  lord  (hall  not 
38.  H.  6.  6.  wage  his  law  by  conftrudio|i  a!fo  upon  this  ftatute,  as  an  incident 
^g  rifing  upon  the  account. 

^9  H.6.20,  In  an  aftion  of  debt  by  a  gaoler  againft  the  prlfoner  for  his 

12.  >f.  6.1 1  vittuali,  the  defendant  ftiall  not  wage  his  law,  for  he  cannot  refufe 
\\.j,  H.  6.  iS.  6  the 


Lib.  3.       ^  Of  Releafes.  Sea.  514. 

the  prifoner,  and  ought  not  to  fufFer  him  to  die  for  default  of  fuT- 
tenance ;  otherwife  it  is  for  tabling  of  a  man  at  larfe. 

In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the  de*  ai.  H.  6. 4. 
fendant  (hall  not  wage  his  law,  becaufe  he  is  compellable  to  be  his 
attorney.   And  fo  if  a  fervant  be  retained  according  to  the  ftatnte  of  ^S.  H«  6.  22. 
labourers  in  an  a^ton  of  debt  for  his  falary,  his  mailer  Hiall  not  39.  H,  6.  i8. 
wage  his  law,  becaufe  he  was  compellable  to  ferve ;  otherwife  it  is, 
if  he  be  not  retained  according  to  the  ftacute  (1) 

Wherefoevcr  a  man  is  charged  as  executor  or  adminiflrator>  he  5*  ^'  ^-  3'» 
Ihall  not  wage  his  law,  for  no  man  (hall  wage  his  law  of  another  '•  ^7*  »£• 
man's  deed,  but  in  cafe  of  a  fucceflbr  of  an  abbots  for  that  the  '^*    '  ^* 
houfe  never  dyeth. 

In  debt  upon  a  penalty  given  by  ftatnte,  the  defendant  ihall  not  la  H.  7.  |8« 
wage  his  law.    Tiiere  is  another  kinde  of  wager  of  law  in  a  reall 
aflion,  of  npn/ummonSf  but  thereof  LittUton  fpeaketh  not. 

♦»  Et/nr  ceo  UtrXtjvftia  Jiu  tff."  Hereby  it  appeareth,  that  it 
295*  b«J  is  the  office  of  the  judges  to  inftrudi  the  grand  affife  or  jury  in  ' 
points  of  law ;  for  as  the  grand  aifife  or  other  jurors  are  triers  of  the 
matters  of  fa£l,  ad  qmftiomtm  fa£ii  non  refpatdent  Judicest  fo  ad  quif- 
tionem  juris  non  n/pondntt  juraures.  And  accor(nngly  the  judge  in 
this  cafe  direded  the  grand  affife*  viz.  if  they  found  that,  &c, 

**  Per  que  fuit  agard**     Here  arc  two  things  to  be  obferved.  Glaii\r,  U.  ij. 

Firft,  the  form  of  a  judgement  finall.     Secondly*  that  a  judge-  "P* '*  *^ 

ment  finall  is  to  bee  given  in  this  particular  cafe.     For  the  forme  of  f^*^^^^     ^* 
the  finall  judgement  for  the  tenant  is  here  expreffed,  that  the  tenant 
ihall  hold  the  tenements  demanded  againft  him,  to  him  and  his 

heirs  quite  of  the  demandant  and  his  heires  for  ever,  and  the  de«  I^ib.  5.  fol.  85, 

mandant  in  the  mercy,     ^od  tenens  teneat  terram  illamfib't  et  bare^  Penrin'i  cafe. 
dibusfids  in  pace  merfus  petentem»  ^  h^mdesfuos  in  perpetuum* 

For  the  fecond  point,  feeing  the  mife  is  joyned  upon  the  meer  34B.3.  Judgm. 

right,  albeit  the  verdid  of  phe  grand  aflife  be  given  upon  another  ^s^- •<*j»<*8« 

point,  yet  judgement  finall  (hall  be  given.    And  fo  it  is  if  the  tenant  ^^^^^^  14?   ^ 

afi^r  the  mife  joyned  make  default,  or  confeiTe  the  adion,  or  if  the  jq.  n.'e!  t, 

demandant  be  non*fuite ;  and  yet  in  none  of  thefe  cafes  they  of  the  xc.  H.  6. 38.  b* 

grand  afiife  gave  their  verdidt  upon  the  meere  right.  21.  H.  6. 34.  b. 

26*  H  8.  8.  b* 

^  Com  efi  awoMtdit:'    Vid.  Sed,  478.  Lf.j.'fo.^5'.^^ 

i^nnn'i  cafe.    F«  N.  B.  5.  ii.  31* 

(1)  [See  Note  151.] 


*  *  Cka?. 


Lib.  3.   Cap.  9«       Of  Con^nnation«  SeA.  515^ 

Chap.  9.  Of  Confirmation.  Sc<5t.  515* 

•  • 

T^J ITde  eopfirmathn  rjl  C97nmune*  A   DEEDE   of    confirmation    iS 

ffx^ij/  en  lul  firme^  ou  a  tielefftSl:  commonly  in  this  forme^  or  Xo 

Kovcrint  univeriiy  &c.  mc  A.  de  B.  thisefFeS:  Knrju  all  men ^  i^cthat  I 

raiificnffc^  approbalTc  ct  confirmafle  A,  of  B,  have  ratified^  approvedj  and 

C  dc  D.  (latum  &  pofll-fTionem,  quos  ccnfirmed  to  d  of  D,  the  ejiate  and 

habcO)  dC)  &  in  uno  meiTuagio,  &c.  pojfejfion  which  fhave^  ofy  and  in  one 

cum  pcrtincntibus  in  F.  &c.  mcjjuage^^  l^c.  with  the  affurttnancts 

in  F.  Vc» 

Bm6V.  li. i.fol   TT  E  R  £  firit  our  author  fliewes  what  a  confirmatioD  is : 

31.  b.  8e  58,  59.  LX 

♦  Lit.  pJz.  **  Cenfirmaticn,**     Cenfirmath  coinmetk  of  the  vcrbc  •  confirm 

ffqurn.  fnare,  f W  eft  firmum  faare ;  and  therefore  it  is  faid,  that  eonjirmatia 

B: act.  11  2,5s.    omnet  JuppletitdeftSu%9  licet  id  quad  aQum  eft  ah  initi§,  non  valuin      A 

confirmation  is  a  conveyance  of  an  eilate  or  righ^  in  effe^  whereby 
a  voidable  eftate  is  made  fure  and  unavoidable,  or  whereby  a  par- 
ticular ellare  is  encreafed. 
^J*'  g'***^**^"        A  confirntacion  doth  not  ftrengthen  a  voide  eftate.     Conftrmath 
3^1  H.'6. 14I 37.  ^^  nulla  ubi  dnuum  fraccdens  eft  invalidoMt  13  uhi  donatio  nulla  ont" 
PI.  Com.  nii:Q  nee  I'alehit  conftrmatio  :  ibr  a  confirmaUon  may  make  a  void- 

Count  de  Lckcf.  able  or  defeafible  eilate  good,  but  it  cannot  worlce  upon  an  eftate 
tci  •  "^<=-  that  is  voide  in  law.     Non  'ualet^enfirmatio  nifi  ille  qui  confirmat  Jit 

JO  E**a  Con-     '"  po/Jeffione  ret,  mel  juris  unde  fieri  debet  ecdprmaiio^i^  eodem  modo 
ft  m.  24.  ffi/i  il^^  ^  cenfimtMic  fit,  fit    in  pojffffiome*     And  another   faiths 

3Z.F.3.  9.  [f]  Ccuftrmare  eft  id  quod prius  inftrmum fuit firmare^    Et  donationuM 

[.^  Vkcaiib.  ).    ^/j^  incept  a,  ^  df/eStvUf  i^  poft  tempus  confirmat  a^  ccnfrmeaio  enint 
ciD  1^  *       ^'  ^"^'^'^  J'upplei  defectum,  poterii  enim  effi  in  pendenti  donee  per  raiiha-* 

bitionem  haredis  cum  ad  atatem  pervenerit  roboretur,  (i) 

44*  A^*  3«  ^*  Ratificdffe,^*     Ratificaro  eft  ratum  factre^  and  ii  eequipolknt  td 

(onfirmare^  which,  as  bath  been  faid,  \z  firmum  facerO* 

'<  jSpfrolafe  "  Cometh  of  ad  and  probo,  which  is  to  make  pcrfeft 
and  good. 

•'  Confirma£e.^^    Here  it  is  to  be  obferved,  that  there  bee  two 

kindes  of  conErmations,  <t;/z.  confirmations  exprefie  or  in  deed^ 

Li.  9.  fo.  t4S.      v^Ucreof  Litt/e/ on  hath  here  put  thcfc  three  exam ples^  and  con fir« 

Bc.imond'8  caie.    jn^jj^ji^j  implied,  or  in  law,  whereof  Littleton  hcrealter  fpeaketh  in 

J  .^       ^      '       this  chapter.     ^^Itbet  confirmaito,  aut  tft  perficiens^  cre/cens^  ^ut  dt" 

minuens ;  and  of  all  thefe  Littleton  putteth  examples  in  this  chapter. 
And  hereof  Fifta  faith,  carta  aut  em  de  confirmattono  eft  ilia  qua  alte^ 
rius  factum  confolidat  ^  ccnfirmat%  13  nihil  novi  attttbuit,  quandcqut 
tamen  confirmat  ^  addit.  (2) 

( 1 )  [  Set  Notf  153.]  Coke  brings  examples  of  thcfc  dUFerent  ope- 

(a)  See  9.  Kep.  14a.  where  (Lr  Ed^irard     rations  of  a  coniimiation. 


St&. 


•Lib.  3. 


Of  Confirmation. 


Bc(£t.  516. 


[296.  a.] 


Seft.  5i6, 


E^  T  en  afcun  C€tfe  unfalt  de  confirm 
.  mathn  eft  hne  et  available^  lou  en 
tiel  cafe  un  fait  de  releafe  rCeJi  pajfe 
bone  ne  available.  Sicome  jeo  lejfa 
terre  a  unr  home  pur  terme  de  fa  vie^ 
lequel  leffa  mefme  la  terre  a  un  auter 
pur  terme  de  xl,  ans^  perforce  de  quel 
il  eft  en  pojfejfton ;  ft  jeo  per  mon  fait 
confirme  Fejiate  del  tenant  a  terme 
fanSy  et  puis  le  tenant  a  terme  de  vie 
moruft  durant  le  terme  des  *  ans^  jeo 
ne  puis  enter  en  la  terre  durant  le  dit 
terme.  • 


A^ 


ND  in  fome  cafe  a  deedc  of  con- 
firmation is  gooid  and  available, 
where  in  the  fame  cafe  a  deede  of  re- 
leafe is  not  good  nor  availeable.  As 
if  I  let  land  to  a  man  for  terme  of  his 
life,  who  letteth  the  fame  to  another 
for  terme  of  forty  yeares,  by  force  of 
which  he  is  in  poiTefllon;  if  I  by  my 
deed  confirme  the  eftate  of  the  tenant 
for  yeares,  and  after  the  tenant  for  life 
dieth  during  the  terme  of  yeares,  I 
cannot  enter  into  the  land  during  the 
faid  terme. 


Y  ITTLETON  in  this  chapter  pntteth  eight  diveriities  be-  49. E.  3.32. 
''^  tweene  a  confirmation  and  a  releafe;  (i)  and  thereof  for 


illuflration  here  hee  putteth  two  cafes  in  this  and  the  next  Seftion^ 
which  apon  that  which  hath  beene  faid  in  the  precedent  chapters^ 
is  fofficiently  explained.  Onely  in  both  thefe  cafes  this  is  to  bee 
obfervedy  that  where  a  confirmation  (hall  enlarge  an  eflate>  there 
privity  is  required,  as  well  as  in  the  cafe  of  the  releafe,  as  by  many 
examples  which  LittletQn  puts  in  this  chapter  appeareth.  And 
note,  here  is  the  firft  cafe  wherein  a  releafe  and  a  confirmation 
doe  differ : 

Leflee  fop  life  made  a  leafe  for  thirty  yeares,  and  after  the  lefiTor 
and  leflee  for  life  made  a  leafe  for  fixty  yeares  to  another,  which 
leafe  for  fixty  yeares  the  lefifor  did  fird  confirme,  and  after  the 
kffor  confirmed  the  leafe  for  thirty  yeares,  and  after  tenant  for 
life  dyed  within  the  thirty  yeares;  and  it  was  adjudged  \d\y  that 
the  leafe  for  thirty  yeares  was  detennlned  by  the  death  of  JefTee  for 
life,  and  that  the  leflee  for  fixty  yeares  might  enter ;  for  that  albeit 
the  leafe  for  fixty  yeares  was  the  latter  in  time,  yet  was  it  of 
greater  force  in  law,  for  that  the  lefibrwho  had  power  to  confirme 
which  of  them  he  would,  did  firfl  confirme  the  fecond  leafe. 

In  this  chapter  is  alfo  to  be  obferved  eight  cafes,  wherein  a  re« 
leafe  and  a  confirmation  have  the  like  operation  in  law« 


(t.RolL  Abr« 
482.) 


9.  H.  6.  22.  tit* 
releafe  44* 


(Cro.  Car.  284* 
I.  Roll.  Abr. 
483. 500.     Mo. 
07.  Dyer  218  b. 
Hob.  165.   Poft. 
310.  a.) 

m  Inter  Unwel 
&  Lodge,  temp* 
Reg.  Eliz. 
(Hob.  -J.) 


Sed.  517, 


TTNCORE  ft  jeo  per  mon  fait  de  y  ^  ^^  '^  ^  ^/  "^7  ^^^  ^^  ^^^^^^^ 

releafe  avoy  releas  al  tenant  a  had  relcafed  to  the  tenant  for 

terme  d^am  en  la  vie  le  tenant  a  terme  yeares  in  the  lifetime  of  the  tenant 

de  for 

*  x/.  added  L.  M.  and  Rolu 
(i)  He  alfo  mcDtignf  eight  inftances  in  which  they  agree* 


Lib.  3.    Cap.  9.      Of  Confirmation.  Seft.  518,  519. 

di  v/V,  eel  rtleafe  ferra  z^sydy  pur  ceo 
fue  adonques  nefuit  aj^un  privity  pe» 
renter  f  moj  et  le  tenant  a  Urme 
d*an5:  car  rehafe  n^eji  available  al 
tenant  a  terme  d'ans^  nus  leu  ejl  un 
trivitie  perenter  luy  et  celuy  que  re» 
leajaji. 


for  life,  this  releafe  (hall  be  volde,  for 
that  tlien  there  was  not  anv  privity 
between  me  and  the  tenant  for  years  : 
for  a  releafe  is  not  available  to  the 
tenant  for  yeares,  but  where  there  is  a 
privitie  betweene  him  and  him  th;^t 
rcleafeth.  (2) 


I'hit  belon^eth  tp  thp  ^rft  diverfity  between  a  releafe  and  a  con  firm  ation. 


Sett,  518, 


[Z96.bj 


r  N  mefme  U  manner  eji^  ft  jeofoy 
•^  dijffetfiey  et  le  difjeifnr  fait  un  leafe 
^  un  outer  pur  terme  d^ans^^  fi  jeo  re- 
leffa  al  termor ^  ceo  ejl  voyde :  mes  Ji 
jeo  confirma  %  teflate  le  termor.^  ceo  ejl 
hof^  et  eff^ual 


T  N  the  fame  manner  it  is,  if  I  he 
^  difleifed,  and  the  diiTcifor  make  a 
leafe  to  another  for  term  of  yeares,  if 
I  releafe  to  the  termor,  this  is  void  : 
but  if  I  confirme  the  cftate  of  the 
termor,  this  is  good  and  efFeftuall. 


TT ERE  is  the  fecQnd  divcrfitic  between©  a  releafe  and  a  coij- 

■T*  firmation.     But  if  the  diffeifor  make  a  leafe  for  ycares  to  begin 

4.  H.  7.  so.  by  at  MichaelmafTe,  and  the  diileifee  confirme  his  eflate,  this  is  voide» 

Kcad.  becaufe  he  hath  but  interej/e  termini^  and  np  eftatc  in  him«  wheil^ 

%%,  E.  4.  36.       ypQjj  ^  confirmation  may  enure. 


(5.  Rep.  81.) 

•  9 


Sed. 


TTEM^  f  jiofoy  diffeifte^  etjeo  con- 

^  frma  Pefate  le  dijfeijor^  il  ad  bone 

gt  droit  urel  e/fate  en  fee  fimple^  coment 

que  en  lefait  de  confirmation  nuJ  men^ 

tion  ejl  fait  defes  heires^  pur  ceo  que  il 

aveif  fee  Jimple  al  temps  de  confirma^ 

tion.    Car  en  tielcafeji  k  diffeijee  con» 

firma  f  ejl  ate  le  dijjeifr^  a  aver  et  tener 

a  luy  et  a  fes  he  ires  defon  corps  engen^ 

dres^  ou  a  aver  et  tenet  a  luy  pur  le 

terme  de  fa  vit\  uncore  le  dijjeifor  ad 

feefmple^  et  ejl  feifie  en  fon  demefne 

come  de  fHy  pur  ceo  que  quant  fon  ejtaie 

Juit  confirme^  donque  il  avoit  fee  fimple^ 

tt  tiel  fait  ne  poit  changer  fon  ejictey 

f(t  As  entry  \  fait  fur  luy^  ^c. 


\  mji  et  le  tenant  a  terme  etans,^bty  et^ 

JW^,  L.  iind  M.  and  Roll.  '  ■  ' 

X  leflate  de  ^ettnot^-^fin  efiate^  L.  and 
M.  and  Koh; 


A  L  S  O,  if  I  be  difTcifcd,  and  Pcorw 
"^  firme  the  eftate  of  the  diflcifor, 
hee  hath  a  good  and  rightful!  eftate 
in  fee  fimple,  albeit  in  the  dcede  of' 
confirmation  no  mention  be  made  of 
his  heires,  becaufe  hee  had  fee  fimple 
at  the  time  of  the  confirmation.  For 
in  fuch  cafe  if  the  diffeifee  confirme 
the  ftate  of  the  diffeifor,  to  have  and 
to  hold  to  him  and  his  heires  of  his 
body  engendrcd,  or  to  have  and  to 
hold  to  him  for  term  of  his  life,  yet 
the  difleifor  hath  a  fee  fimple,  and  is 
feifed  in  his  demefne  as  of  fee,  becaufe 
when  his  dilate  \ya9  confirmed,  he 
had  then  a  fee  fimple,  and  fuch  deed 
cannot  change  his  eltate,  without  ei)- 
try  made  upon  Him,  &c« 

HERE 

I  fait  not  In  L.  and  M.  nor  Rob, 


Lib.  3 

H 


Of  Confirmation. 


Se<5t.  520. 


ERE  IS  the  firft  cafe  wherein  the  releafe  and  confirmation 
doth  agreei  viz.  a  confirmation  to  a  diireifor  in  taile,  or  for 
liny  particular  eftate,  is  of  the  like  force  as  a  relea(e  to  a  difTeifor*  19.  H.  $. 
during  fuch  eftate»  which  in  both  cafes  is  good  for  ever.     In  the  ^*  ^^t- 
fame  manner  it  is,  if  the  diiTeifor  make  a  ^tft  in  taiie,  and  the  dif«>  ^oafi^'Pf  4h 
feifee  confirme  the  eftate  of  the  donee  ^or  the  life  of  the  donee* 
this  confirmation  enures  to  the  whole  ellate  taile ;  for  a  confirma- 
tion can  make  no  fraction  of  any  efiatCi  to  extend  but  to  part  of  the 
ellate  only.    Et Jic  ^  ^ateris*  \^i) 


[297.  a.] 


Se£k.  520* 


P  N  mefme  U  manner  $/?,  J!  fan 
eftate  fait  eonfirme  pur  tirme  diun 
J4ur^  ou  pur  terme  d^un  heurey  il  ad 
ion  eftate  en  fee  JimpUy  pur  ceo  que 
^  fan  eftate  en  fie  fample  fuits  unfiits 
confirme*  Quia  confirmare  idem  eft, 
qiiod  firmum  facere,  &c. 


T  N  the  fame  manner  il  is,  if  hk 
^  eftate  bee  confirmed  for  terme  of 
a  day,  or  for  teroie  of  an  houre«  hee 
hath  a  good  eftate  in  fee  fimple,  for 
this^  that  hi$  eftate  in  fee  fimple  was 
once  confirmed.  ^2^/^  confirmare  iJem 
eft^  quiet  firmum  fitcercy  ^c» 


H 


ERE  is  ■  the  fecond  cafe  wherin  the  releafe  and  con£rmation 
doe  agree.  The  reafon  of  this  is«  for  that  the  difieifor  hath  a 
fee  iimple;  and  therefore  if  his  eftate  be  confirmed  but  for  aa 
houre,  it  is  good  for  ever,  becaufe  (faith  Littleton)  confirmare  itAm 
eft,  quod  firmum  facere* 

Nota,  a  divcrfity  bctweene  a  bare  afTcnt  without  any  right  or  in- 
tereft,  and  an  aifent  coupled  with  a  right  or  intereft ;  and  therefore 
an  attornement  cannot  be  made  for  a  time  nor  upon  condition ;  but  ^<h*  5*  fol.  %u 
if  the  perfon  make  a  Icafe-  for  a  hundred  yeares,  the  patron  and  the  ^^'^***  **f«* 
ordinary  may  confirme  fifty  of  the  yeares,  for  they  have  an  inte-  rpjft.'ij^'jjj"? 
reft,  and  may  charge  in  time  of  vacation.     And  fo  if  a  diiTeifor 
make  a  leafe  for  an  hundred  yeares»  the  difleifee  may  confirme  par- 
cel of  thofe  yeares ;  but  then  it  muft  be  by  apt  words,  for  he  mull 
not  confirme  the  leafe,  or  demife,  or  the  ellate  of  the  leflee,  for 
then  the  addition  for  parcell  of  the  terme  (hould  be  repugnant  when 
the  whole  was  confirmed  before,  but  the  confirmation  mud  be  of  (x.RolL  Abiw 
the  land  for  part  of  the  terme.     So  may  the  confirmation  be  of  4>*0 
part  of  the  land ;  as  if  it  be  of  forcy  acres,  he  may  confirme 
twenty,  &c.     So  if  tenant  for  life  make  a  leafe  for  an  hundred 
yeares,  the  leflbr  may  confirme  eyther  for  part  of  the  terme,  or  for 
part  of  the  land.    But  an  eflate  of  free-hold  cannot  bte  confirmed 
for  part  of  the  ellate,  for  that  the  eftate  is  intire,  and  not  feverall, 
^5  yearea  be  (i}« 

*  fin  not  in  L.  and  M.  nor  R  jii. 


(i)  [See  Note  155.) 


[297.  a.] 
^i)  [See  Note  «s<,l 


Sc6L 


Lib.  3.     Cap.  9.        0/  Confirmaticfti. 


Seft.  521; 


Sed.  521 


TTEMy  fi  ntpn  diffeifor  faii  un  leis 
*■  M  tirme  di  vii^  le  remaitukr  onjltr 
mfeiyjijeo  nleas  al  timnt  a  Urmt  de 
wfy  ceo  urera  a  celuy  ,en  le  remainder. 
Me$  ftjeo  cof^rme  tejlate  de  le  tenant 
a  terme  de  vie,  uncore  apres  fan  deceafe 
jeo  puis  tien  entery  pur  ceo  que  ♦  riens 
tfl  cenfirme  forfque  tejlate  le  tenant  a 
ierme  de  vte^  i£int  qui  apres  fen  de- 
tea  fey  jeo  puis  enter,  mts  quant  jeo 
retejfa  taea  men  droit  al  tenemt  a  terme 
de  viey  ct9  urera  a  celuy  en  U  remain^ 
der  ou  en  le  reverjimy  tmr  ceo  que  tout 
tnen  droit  eft  ale  per  ttel  releas.  Ales 
an  ceft  casyfi  le  dtjeifee  confirme  teftate 
€t  le  title  celuy  en  k  remainder  fans  af- 
€un  confirmation  fait  a  tenant  a  terme 
de  vicy  U  dijfeifee  ne  pott  enter  fur  h 
tenant  a  terme  de  Vte^  pur  ceo  que  le  re- 
mainder eft  dependant  fur  Feflate  le  te^ 
mant  a  terme  de  vie ;  etjifon  eftate  fcr* 
roit  defeatey  le  remainder  ferroit  defeate 
fer  FentrH  le  difjefeey  et  ceo  ne  ferra 
reafon  que  il  per  Jon  entre  def  eater oit 
le  remainder  encounter  fon  confirrnationy 
tfc* 


ALSO,  if  my  difieifor  maketh  a 
"^  Icafe  for  life,  the  remainder  over 
in  fee,  if  I  rdeafe  to  the  tenant  for 
life,  this  (hall  enure  to  him  in  die  re* 
mainder.  But  if  I  confirme  the  eftate 
of  the  tenant  for  tearme  of  life,  yet  after 
his  deceafe  I  may  well  enter,  becaufe 
nothing  is  confirmed  but  the  eftate  of 
the  tenant  for  life,  fo  that  after  his 
deceafe  I  may  enter.  But  when  I  le* 
Icafe  all  my  right  to  the  tenant  for 
life^  this  {ball  enure  to  him  in  the  re- 
mainder or  in  the  reverfion,  becaufe 
all  my  right  is  gone  by  fuch  releafe« 
But  in  Siis  cafe,  if  the  difleifee  con- 
firme the  eftate  and  title  of  him  in 
the  remainder  without  any  confir- 
mation made  to  tenant  for  life,  the 
difleifee  cannot  enter  upon  the  tenant: 
for  terme  of  life,  for  that  the  remain- 
der is  depending  upon  the  ftate  for 
life;  and  if  his  eftate  (hould  be  de- 
feated, the  remainder  (hould  be  de* 
feated  by  the  entry  of  the  difleifee^ 
and  it  is  no  reafon  that  he  by  his  entry 
(hould  defeat  the  remainder  againft  hi3 
confirmation,  &c» 


H 


(Ant.  51.  a.) 

(Poft.  3 10.  a, 

315.3.   3i9«a-) 
|i.  Roll.  Abr» 
502.) 


(SiiL  8}.) 


E  R  £  is  the  third  cafe  wherein  the  releafe  and  confirmation 
differ,  for  the  confirmation  to  the  tenant  for  life  doth  not 
enare  to  him  in  the  remainder. 

And  fo  it  is  when  the  feverall  eftates  be  in  one  perfon ;  a3  if  the 
diiTeifor  make  a  gift  in  talle,  the  remaynder  to  the  right  heires  of 
tenant  in  taile,  if  the  difleifee  confirme  the  eftate  in  taile»  it  fliall 
not  extend  to  the  fee  fimple>  no  more  than  if  the  dtifeifor  had 
made  a  gift  in  taile,  the  remainder  for  life,  the  remainder  to  the 
right  heires  of  tenant  in  taile ;  this  extcndeth  oaely  to  the  eftate 
taile»  and  not  to  the  remainder  for  life,  oor  to  the  remainder  in  fee.   f^QT*  D^ 
But  if  the  diilcifor  make  a  Icafe  for  life  to  J*  and  J?.  and  the  dif-   *"    "^^ 
feifee  confirme  the  eftate  of  >f.  B,  fhall  take  advantage  thereof; 
for  the  eftate  of  J,  which  was  confirmed  was  joynt  with  i>.  and  ia 
that  cafe  the  difiTeifee  ftiall  net  enter  into  the  land«  and  deveft  the 
moity  of  B, 

If  the  difTeifer  infeoflTs  J.  and  S.  and  the  heires  of  ^-  if  the  dif- 
feifee  confirme  the  eftate  of  B.  for  his  life,  this  ihall  not  only  ex- 
tend to  his  companion*  as  hath  beene  faid^  but  to  his  whole  fee 

iimpie^ 


*  aul  added  !«•  and  hL  and  Ro^ 


et  not  in  L.  and  M.  nor  Rofa» 


fimple,  becaufe  to  many  parpofes  hce  had  the  whole  fee  fimple  in 

hlm^  and  the  confirmation  (hall  bee  taken  moil  fbong  againil  him  ['i^^^S^a* 

that  made  it. 

Tenant  in  tayle  difcontlnueth  in  fee  and  dyeth^  the  difcontinoee 
make  a  leafe  for  life,  and  grantech  the  reverfion  to  the  ilTae^  he 
ihall  not  have  a  formedon  again il  tenant  for  life;  for  by  his  forme- 
don  he  muft  recover  eftate  of  inheritance^  and  the  iefiee  for  life ' 
bath  not  the  inheritance,  but  the  iflue  in  taile  himfelfe  hath  it^ 

If  feoffee  upon  condition  make  a  leafe  for  life,  or  a  gift  in  tailcg  (Ant  901.  a.) 
and  the  feoffor  releafe  the  condition  to  the  feoffee,  he  £all  not  en* 
ter  upon  the  leiTee  or  donee«  becaufe  he  cannot  regaine  his  ancient 
eftate. 

If  the  feoffee  upon  condition  make  a  leafe  for  life,  the  remain*     ** 
der  in  fee,  if  the  heoffor  releafe  the  condition  to  the  lefiee  for  life* 
it  (hall  enure  to  him  in  the  remainder;  as  well  as  in  the  cafe  of  the 
right.  Or  of  a  rent,  &c. 

If  a  feme  difTeiroreife  make  a  feofiinent  in  fee  to  the  ufe  of  A* 
for  life,  and  after  to  the  ufe  of  herfelfe  in  taile,  and  the  remain- 
der to  the  ufe  of  B.  in  fee,  and  then  taketh  hu(band  the  difTeifee, 
and  he  releafeth  to  A.  all  his  right,  this  (hall  enure  to  B*  and  to  his 
own  wife  alfo ;  for  by  the  rule  of  LittletM  it  muff  enure  to  all  in 
the  remainder  (i). 

But  if  ^.  letteth  to  B.  for  lifcj  and  J9.  maketh  a  leafe  to  C.  for 
his  life«  the  remainder  to  A.  in  fee.  A,  releafeth  to  C.  all  liis  right* 
this  is  good  to  per  fed  the  effate  of  C.  for  his  life*  But  when  C* 
dyeth,  A.  (hall  be  in  of  his  old  effate^  for  his  releafe  could  not  enure 
to  himfelfe  to  perfedl  his  defeafible  remainder^  but  his  ancient  right  * 

temaineth.  ^nd  note,  that  in  thefe  two  cafes  the  fee  is  deveffed 
and  veffed  all  at  one  inffant ;  in  the  fame  manner  as  if  tenant  in 
taile  make  a  leafe  for  life,  at  the  fam6  inftant  the  effate  taile  is  de- 
yt^^  oat  of  the  donee,  and  the  reverfion  in  fee  out'  of  the  donor* 
and  a  new  fee  veffed  in  tenant  in  taile.  And  fo  if  the  hu(band 
make  a  leafe  for  life  of  his  wife^s  land,  he  deveffeth  his  owne  effaxe, 
that  he  hath  in  her  right,  and  the  inheritance  of  his  wife*  and  at 
the  fame  inffant  veffed  a  new  reverfion  in  fee  in  himfelfe. 

M^        *'  Mes  en  cefi  caft  Ji  U  dljfeijet  confirme.  reflate  et  title  celwf  en  U  Vid-iQ.  Altt^ 

•  a»J   «'  remayndet,^^    Here  is  the  third  cafe  wherein  the  releafe  and  con-  30.  H.  8. 

firmation  doe  agree,  for  the  confirmation  made  to  him  in  the  re-  R^ot.  en  vihi«, 

maindcr  ffiall  availc  the  tenant  for  life,  as  much  as  the  releafe  ^\'i^  '^-^-i* 

ihall.  entr.con^Br. 

PI.  Com.  Delamere's  cafe.      Vul«Se^  3^ 


*<  fur  do  qne  le  remainder  iff  depeiidantt  \3c^'*  By  this  fome  have  /m©  91.) 
gathered,  that  if  a  difTeifor  make  a  leafe  for  life,  referving  the  re- 
verfion to  himfelfe,  and  the  difieifee  confirmeth  the  ffate  of  the 
difl'^for,  that  he;  may  enter  upon  the  lefifee*.  becaufe  the  e ffate  of 
him  in  the  reverfion  dependeth  not  npoft  the  ffate  for  life  as  the 
remainder :  but  all  is  one,  for  by  the  confirmation  made  to  him  in 
the  reverfion,  all  the  right  of  him  that  cpnfirmeth  is  gone>  as  well 
as  when  he  maketh  it  to  him  in  remainder  ;  and  he  cannot  by  his 
entry  avoide  the  effate  of  the  le(ree  for  life*  but  hee  muff  avoide 
the  ffate  of  the  lefifor,  which  againff  lus  owne  confirmation  he  can-  tit^^tttiVf  ^ 
not  doe  \  and  it  hath  been  adjudged,  that  if  a  diffeifor  make  a  John  Popham^ 

leafe  chicfejuUicc, 

(i)  [Sec  Note  257.3     » 


I 


Lib.  3.     Cap.  9.        Of  Confirmation. 


Scd.  522. 


(Pod.  301. 1.) 

(6.  Rep.  40.) 
(Sid.  360.) 
(x.  Saun.  149, 
150.  AnU  224* 

a-) 


leafe  for  Hfcy  and  after  levie  a  fine  of  the  reverfion  with  procia* 
mations,  and  the  five  years  paiTe,  fo  as  the  diiTeifee  is  for  the  re* 
verfion  barred j  he  fiiall  not  enter  upon  the  leflee  for  life. 


Vfd.  PI.  Com. 


**  Le  remainder  f err  a  deftat.^^  It  is  regularly  true,  that  when 
the  particular  eftate  is  defeated,  that  the  remainder  thereby  (kail 
be  alfo  defeated,  but  it  faileth  in  divers  cafes. 

For  where  the  parcicalar  eftate  and  the  remainder  depend  upon 
Col(thirft*8  ca&,  one  ticle»  there  the  defeating  of  the  particular  eflate  is  a  defeating 
(Foil.  333.  a.  b,)  of  the  remainder.     But  where  the  particular  eilate  is  defeafible* 

and  the  remainder  by  good  title,  there  though  the  particular  edate 
be  defeated,  the  remainder  is  good.  As  it  the  Icflbr  difTeife  A. 
kfTee  for  life,  and  make  a  leafc  to  B*  for  the  life  of  A,  the  re- 
mainder to  C.  in  fee,  albeit  A,  re-enter,  and  defeate  the  eliate  for 
life,  yet  the  remainder  to  C.  being  once  veiled  by  good  title  (hall 
not  be  avoided ;  for  it  were  againfl  reafon,  that  the  leflfor  (hould 
have  the  remainder  againe,  againll  his  owne  livery ;  and  this  is 
well  warranted  by  the  reafon  of  LittUion  in  this  cafe.  So  it  is  if 
a  leafe  be  made  to  an  infant  for  life,  the  remainder  in  fee,  the 
infant  at  his  full  nge  difagree  to  the  eilate  for  life,  yet  the  re- 
mainder is  good,  for  that  it  was  once  veiled  by  good  title  ;  for  in 
both  thefe  cafes  there  was  a  particular  eilate  at  the  time  of  the 
remainder  created. 

If  a  leafe  be  made  to  A,  for  the  life  of  B,  the  remainder  to  C.  in 
fee,  A»  dyeth  before  an  occupant  entreth*  here  is  a  remainder 
without  a  particular  eilate,  and  yet  the  remainder  continueth 
good,  (i) 

A  rent  is  granted  to  the  tenant  of  the  land  for  life,  the  remainder 
in  fee,  this  b  a  good  remainder,  albeit  the  particular  eilate  conti- 
nued not ;  for  eo  inftante  that  he  tooke  the  particular  eftate,  $•  in" 
Moore  6O4.        jfaH/e  the  remainder  veiled,  and  the  fufpenfion  in  judgement  of  law 
Tk7'?'./  gr«w  after  the  uking  of  the  particular  eftate  (2) 

If  a  man  ^rant  a  rent  to  B.  for  the  life  of  Auce,  the  remamder  to 
the  heires  of  the  body  of  Alice,  this  is  a  good  remainder*  and  yet  it 
muft  veft  upon  an  inftant.  (3) 


17.  E.  3. 4^. 


3.E.  3.Abb.AiIl 
(Pio.  35.  a. 

Vaugh.  100. 
Moore  664. 


7.  H.  4.  6. 
I.  Rep.  66. 
Noy.  47.) 
7.  U«  4.  6« 


Sedt.  522. 


JTEMyft  font  deux  dijfeiforsy  et  U 


tjjetjeereiel 
dra  fon  compagnion  hors  de  la  ierre. 
Mes  Ji  li  dijj'eifee  confirma  Pe/late  de 
tun^  fans  pluis  *  dire  en  le  faity  afcuns 
diont  que  il  ne  tiendra  fon  compagnion 
dehors^  mes  tiendra  joyntment  ove  luy^ 
pur  ceo  que  f  riens  fuit  confirme  forjque 
fon  ejlate  que  fuit  joy  nt^  (S^Cm 


A  L  S  O,  if  there  bee  two  difleiibrs 
^^  and  the.  difleifee  releafedi  to  one 
of  them,  bee  (hall  hold  his  companion 
out  of  the  land.  But  if  the  difleifee 
confirme  the  eftate  of  the  one,  with- 
out more  (aying  in  the  deede,  fome 
fay  that  bee  mall  not  hold  his  compa- 
nion out,  but  fhall  hold  joyntly  with 
him,  for  that  nothing  was  confirmed 
but  his  eftate,  which  was  joynt,  &c« 


•  dire^^parlance,  L.  and  M*  and  Roh. 

(i)  But  fince  the  (lat.   29.   Car.  i.  e.  %, 
14.  Geo.  2,  c.  20.  no  I'uch  vacancy  can  bappen. 


f  nvl  added  L.  and  M.  and  Roh. 


(»)  [See  Note  45S.] 
(3)  t^ee  Note  159.) 


THIS 


Lib. 


Of  Confirmation. 


Sc(ft.  523. 


TP  H I  S  is  the  fourth  cafe  wherein  the  releafc  and  the  confirma- 
'*'    tion  feeme  to  diiFer»  being  made  unto  one  of  the  diiTeifors. 

*♦  Conjirmtforf<iuefon,eftatetl^cy  Hereby  it  appearcth,  that  if 
the  diffeifee  confirme  the  eflate  of  the  one  difleifor  in  the  lands,  to 
have  and  to  hold  the  lands  or  tenements,  or  the  right  of  the  dif- 
feifee,  to  him  and  his  heires»  hee  ihall  hold  out  the  other  difieifor ; 
and  that  appeareih  by  Littleton^  firft,  upon  thefe  words  (confirms 
FsqS*  b.l  f^^  J^^f'  of  one)  without  mor«  faying  in  the  deede,  viz.  to  have  and 
*•  ''to  hold  the  lands,  &c.     Secondly,  ihe  reafon  oi  Littleton  in  exprcfle 

words  is,  for  that  nothing  was  confirmed  but  his  eflate  which  was 
joynt.  Thirdly,  the  next  two  Sedions  make  it  plains  where  the 
habutdum  is;  added. 

Hereby  alfo  it  appeareth,  that  a  releafe  is  more  forcible  in  law 
than  a  confirmation.  If  the  di/Teifee  and  a  (Iranger  diiTeife  the 
.heire  of  the  diiTeifor,  and  the  diiTeifee  confirme  the  eflate  of  his 
companion^  this  fhall  no(  extinguifh  his  right  that  was  fufpended  : 
fo  as  if  the  heire  or  the  dilTeiior  re-enter,  the  right  of  the  diiTeifee 
is  revived*  .And  fo  it  is  if  the  grantee  of  a  rent-charge  and  an 
eflranger  dififeife  the  tenant  of  the  land,  and  the  grantee  confirme 
the  eftate  of  his  companion,  the  tenant  of  the  land  re-enter,  the 
rent  is  revived ;  for  the  confirmation  extended  not  to  the  rent  fuf- 
peoded^  otherwife  it  is  of  a  releafe  in  both  cafu^. 


SciSl.  523. 


E 


T  pur  ce9  afcttns  ont  dtty  que  Ji 
deux  joyntenants  font^  et  Pun  con» 
firme  Vejlaie  tauter^  que  ilrCadforfque 
joint  ejiate^  ficome  il  avoit  ztdevant. 
Mes  s*U  ad  tielsparols  en  lefait  de  con^ 
firmatioriy  a  aver  et tener  a  luy  eta  fes 
beires  touts  ies  tenements  dont  mention 
efi  fait  en  le  confirmation^  donques  il  ad 
ejiate  fole  en  Us  tenenunts^  *  c«ff.  Et 
pur  ceo  il  eji  bone  et  fur e  chofe  en  chef 
tun  confirmation  drover  ceux  parolx ;  a 
aver  et  tener  Ies  tenements,^  Sc.  enfee^ 
cu  en  fee  taile^  ou  pur  terme  de  vi/y  ou 
pur  terme  danSy  foUnque  ceo  que  le  cas 
f  efiy  ou  le  matt-rgtft. 


And  for  this  feme  have  faid,  tlrt 
if  two  joyntenants  bee,  and  ifce 
one  confirme  •the  eitate  of  tlie  other, 
that  he  hath  but  a  Joynt  eftate,  as  he 
had  before.  But  if  hee  hath  fuck 
wt>rds  in  the  deede  of  coiffirmatior^ 
to  have  and  to  hold  to  him  and  to  his 
heires  ;J1  the  tenements  whereof  meo- 
tion  is  made  inti^e  confirmation^ titea 
he  hath  a  fole  eftate  in  the  tenements^ 
&c.  And  therefore  it  is  a  good  apd 
fure  thing  in  every  confirmation  to 
have  thefe  words;  to  have  and  t<» 
hold  the  tenements,  &c.  in  fee,  or  in 
fee  taile,  or  for  terme  of  life,  or  for 
terme  of  yeares,  according  as  the  cafe 
is  or  the  matter  lyeth. 


A 


N  D  this  confirtnation  leaveth  the  Hate  as  it  was,  and  doth  not 
amount  to  any  feveraace  of  the  joyniure,  as  feme  have  faid. 


•*  Mes  t'ilad  tiels  paroh  en  Je/ait.^c.**     Thi<  is  plainc  and  34.  H  ^t?t. 
cvidenc  enoi^h.  Confirm- f4   if. 

*'  Et  pur  ceo  il  eft  bone  etfitre  chfe,  Wr."     This  is  good  counfcll, 
f  nd  woithy  to  be  obferved. 


^  &e.  not  iQ  L.  and  M.  nor  RoK. 


\  ^  not  in  L.  and  M.  nor  Reh. 


Sed. 


Xib.  3*    Cap.  9^       Of  Confirmation*        Sc€t.  524,  525, 


Sedt.  524. 


f^AR  al  entent  cTafcuns^fs  borne  hjfa 
tern  a  un  auur  pur  terme  de  vi$j 
it  puis  canfirma  fon  eft  ate  que  U  ad  en 
mefme  la  terre^  a  averet  tenerfon  eflatt 
m  luy  et  a  fes  heireSy  ce/l  confirmation 
fuant  afes  beires  eft  void^  carfes  heires 
ne  potent  aver  fin  ejidte^  que  *  ne  fuit 
forfque  pur  terme  de  fan  vie.  Mes  i*U 
confirma  fon  eftato  per  ceux  parolxy  a 
aver  mefme  le  tern  a  luy  e^  afes  heiresy 
e$Ji  confirmation  fait  fee  Jimpie  en  cefl 
cafe  a  iuy  en  la  terrcy  pur  eeo  qtu  f  l^s 
parolx  a  aver  et  tenery  tfr.  va  a  le 
terre^  et  nemy  al  fjlate  que  il  ady  ^c. 


(i.  RoU,  Abr. 

18.  E.  3-  40. 
(Plo.  15S.au} 


[r]Vid.PI.Cofn. 
in  Thrvmot* 
ton*t  cafe,  faU 
14.7.  a. 
Wiottef!ayt*t 
caic,  197. 
(».  Aeg.  a  J.) 


rp  O  R  to  the  intent  of  (boie,  if  a 
man  letteth  land  to  another  for 
life,  and  after  confirme  his  eflate  which  ^ 
hee  hath  in  the  fame  land,  to  have  and 
to  hold  his  eftate  to  him  and  to  his 
heires,  this  confinnation  as  lo  his 
heirts  is  voide,  for  his  heires  cannot 
have  his  eftate,  which  was  not  but  for 
terme  of  his  lifb.  But  if  he  confirmo 
his  eftate  by  thefe  words,  to  have  the ' 
fame  land  to  him  and  to  his  heire^ 
this  confirmation  m^keth  a  fee  funple 
in  this  cafe  to  him  in  the  land,  for  that 
the  words  to  have  and  to  hold,  &c« 
goeth  to  the  land,  and  not  to  the  eftate 
which  hee  hatb^  2(c« 


XJ  ERE  the  diverfity  is  apparent  betwepne  a  confirmation  of  the 
^■^  e£hiie  for  life  in  the  land  to  have  4nd  to  hold  the  faid  ftate  in 
the  land  to  him  and  his  heire>  this  cannot  enlarge  his  eftate.  for  f^OQ 
his  eflate  being  bnt  for  life,  that  eflate  cannot  bee  extended  to  bis  ^  W 
heires.  But  in  that  cafe  if  he  confirme  the  flate  for  life  in  the 
land  in  the  premiffet  of  the  deed,  and  the  habendum  is  b  this  fort* 
to  have  and  to  hold  the  land  to  him  and  his,  heires,  thi^  ihall  en- 
large his  eflate,  and  create  in  him  a  fee  fimple. 

Wherein  is  to  bee  lifted,  [e\  that  the  baUndum  and  the  premifTes 
doe  in  fubflance  well  agree  together,  and  that  the  habendum  may 
enlarge  the  premifTes,  but  not  abridge  the  fame  ( i ) 

And  feeing  that  in  conveyances,  limitations  of  remainders  are 
ufoall  and  common  afTurancest  it  is  dangerous  by  conceipts  or  ni^e       '  '- 
diilindlons  to  bring  them  in  queftion^  as  have  in  latter  time  b^a9 

attempted. 

f 

♦«  Sen  e/late.**    Vid,  Scft,  6jo. 


a,] 


Se(ft.  525. 

TTE  M^  fi  je$  leffa  certalne  terre  a  ALSO,  if  I  let  certaine  land  to  « 

'^   un  feme  file  pur  terme  de  fa  v/V,  '^  feme  fold  for  terme  of  her  life^ 

laquelprent  iaron^  et  puisjeo  confirma  who  taketh  hufband,  and  ^r  1  con« 

re/late  fijTOC 

*  ne  not  in  L*  and  M.  nor  Roh.  f  la  parobc-^k  L .  and  M.  and  Rph. 

(i)  Pnthfopfrsti9gofanh;»bei)duaiina4eed,fi»er.m.9K.a.  Vin,  Abr,  Grant.  J.IC* 
}•.  and  M* 


Lib.  3. 


Of  Confirmation.  SeiS-  525, 


[299,  b.] 


fejlati  U  bar$n  et  f0fime^  a  avtr  it  -  firme  the  eflate  of  the  hufband  and 
finer  %  pur  Urmi  di  kur  deux  vies;  en  wile,  to  hAve  and  to  hold  for  terme  of 
ie/t  cafe  U  barcn  m  tfent  jointmint  ove  their  two  lives  j  in  this  cafe  the  huf- 
fifemej  nus  iient  en  droit  de  fa  feme  band  doth  not  hold  joyntly  with  his 
pur  terme  de  fa  H)ie*  Ma  ceji  confir-  wife,  but  holdcth  in  right  of  his  vrifo 
maihn  urera  a  le  baron  ter  voy  de  re-  for  term  of  her  life.  But  this  con- 
mainder  fur  terme  de  fa  v'u^^s^ilfur^  firmation  (hall  enure  to  the  hufband 
vequifl  fa  feme.  by  way  of  remainder  for  terme  of  his 

life,  if  hee  furviveth  his  wife. 

TJERE  IS  the  fourth  cafe  wherein  &e  releafe  and  confirmation  Vi4.  Sea.  57), 
■"  doc  agree ;  and  in  this  cafe  it  b  to  be  obferved,  that  the  baron  (^<*- ^S-  3^1 .) 
hath  fach  ao  eftate  in  the  land  in  the  right  of  his  wife  as  he©  is  ^^'^j''"'  ^*'^' 
capable  of  a  confirmation  to  enlarge  his  eftate ;  and  therefore  if 
the  confirmation  had  been  made  of  his  eftate  to  biro  alone,  to  have 
and  to  hold  the  land  to  him  and  to  his  heires,  this  had  been  good  (Ant.  273.  k) 
tq  have  conveyed  the  fee  fimple  to  him  after  the  deceafe  of  his  1^  H.e.  tit. 
wife :  for  if  in  this  cafe  a  releafe  be  made  to  the  hulbaad  and  his-  ^^^^  '^^ 
heires^  this  is  fafficient  to  convey  the  inheritance  of  the  land  to  the  R^eWaie!  ^^^ 
haft>and.  (l)  Sutham. 

«»  Ni  iient  jiintmiMtive  fa  femeJ'*     For  two  caufes.     Firft,  be- 
caufe  the  wife  hath  the  whole  for  her  life.    Secondly*  joyntenants  (^  R^p.  ^^^ 
muft  (as  hath  been  before  faid  in  the  chapter  of  Joyntenants) 
come  in  by  one  title.     But  in  this  ca(e  if  the  confirmation  had  18.  E.  3.  aok 
been  made  to  the  huft)and  and  wife«>  to  have  and  to  hold  the  land  (1-  ^o"*  ^ep. 
to  them  two  and  to  their  heires,  they  had  been  joyntenants  of  the  *5o-  317. 4a'S« 
fee  fimple,  and  the  hufband  fcifed  in  the  right  of  his  wife  for  her  ^^^  ist.^ 
life;  for  the  httfl}and  and  the  wife  cannot  take  by  moities  during  187.' a.    PoA^ 
the  coverture.  ^  .  3S»'*) 

li  a  man  letteth  land  to  the  hufband  and  wife,  to  have  and  to 
hold  the  one  moity  to  the  huft)and  for  terme  of  his  Iife>  and  the 
ether  moity  to  the  wife  for  her  life,  and  the  leiTor  con  firm  e  the. 
efhue  of  them  both  in  the  land,  to  have  and  to  hold  to  them  and 
to  their  heires ;  by  this  confirmation  as  to  the  moity  of  the  huf« 
band,  it  enureth  only  to  the  hoft>and  and  his  heires,  for  the  wife  had 
nothing  in  that  moity;  but  as  to  the  moity  of  the  wife,  they  are  18.  Alf  p.  3, 
joyntenants^  as  hath  bin  fald ;  for  the  hufl)and  hath  fach  an  eftate  ^^-  ^'  S- 
in  his  wife's  moity,  in  her  right,  as  is  capable  of  a  Confirmation.  ^     £*^'  ''^g 
But  if  fuch  a  leafc  for  life  be  made  to  two  men  by  fcverali  moities,  ^g*  e'  ^'^  ^^ 
and  the  lefibr  confirme  their  eftatel  in  the  land,  to  have  and  to  hold  40.  E.  3. 
to  them  and  to  their  heires,  they  are  tenants  in  common  of  the  in-  8.  Afl'.  20.. 
heritance ;  for  regularly  the  confirmation  ih^li  enure  according  to 
the  quality  and  nature  of  the  eftate  which  it  doth  enlarge  and  in* 
creaie. 

If  a  leafe  for  life  be  made  to  J.  the  remainder  to  B,  for  life,  and 
the  lefibr  confirme  their  eftates  in  the  land,  to  have  and  to  hold  to 
them  and  their  heires.  A,  taketh  one  moity  to  him  and  his  heires, 
and  therefore  of  the  one  moity  be  is  feifed  for  life,  the  remainder 
to  B.  foT  life,  and  then  to  him  and  his  heires :  of  the  other  moity 
J»  is  feifed  for  life,  the  immediate  inheritance  to  B,  and  his  heires ; 

becaufa 

X  la  terre  added  L.  and  M.  and  Roh, 
(1)  [Sec  Note  a6o.] 


Lib»  3*    Cap«  9.  Of  Confinnatioiu  Sed.  525* 

bccaafe  at  to  ^  moky  «rlikh  if.  akes,  eke  £uat  u  cxented :  as 
y^'  ^'l  «  3^  (^  rcTcdioii  be  framed  lo  trnaoc  for  lift,  and  to  a  ftrMgcr,  U 
^^'''  '  ^    ^     is  ez*CDCcd  for  one  moity,  (as  kath  been  (aid  beiiDfc)  and  thcte- 

lore  in  tins  caie  they  are  tenaats  in  comoKMU 

If  lands  be  given  to  two  men,  and  to  the  hetres  of  their  t«^v 
begotten,  and  the  donor  conimeth  their  t«o  eftates  in  the 
land,  to  have  and  to  bold  the  land  to  then  two  and  co  their  heires : 
in  this  cafe  iboie  are  of  oiMnion,  that  they  fliaD  be  joyntcnants  of  the 
fee  fimple,  becaoie  the  ooi«ees  were  joyotenanu  for  life,  and  (fay 
they)  the  confirmation  muft  enore  according  to  the  efiate  which 
they  have  in  poflefioo,  and  that  was  joynL  But  others  hold  the 
cootrary.  For,  firft,  they  lay,  that  the  donees  have  to  fome  por- 
pofes  (etenU  tuheritances  cxccnted,  thoogh  between  the  donees 
farnvor  fliall  hold  for  their  Kves.  Secondly,  they  fay,  that  when 
the.  whole  efiate,  which  conprehendeth  ieverall  inheritances,  is 
confirmed,  the  confirmation  muft  enore  according  to  the  lererall 
^^  inheritances,  which  is  the  greater  and  moft  petdorable  efiate,  and 

▼m^Sco.  573*   iiiefcfore  that  the  donees  £all  be  tenanto  m  commoa  of  the  inheri* 

tancein  thiscaie. 

"  Per  «ff  de  remmimder,  Ifc.^*    Mere  (ome  qoeftion  hath  been 

made  of  this  terme  remainder,  wlthoot  any  canlc  at  all,  becaafe  in 

law  It  is  in  naiore  of  a  remainder.     For  in  cale  of  a  fine,  when  a 

leverfioo  expedant  upon  an  efiate  for  life  in  jf.  is  granted  to  B» 

S^fjTeafc.         ^  ^"^  ^  'ffi"^  rtverti  dthet  poji  wi$rtem  J.  frgtfitf  B.  l^  b^ertuihus 

DoA.  U  Stai.     ^'  rematieamtt  {^c,  and  a  more  coloarable  exception  might  be  taken 

<a.ai.  againfi  this  word  rtmtmetmt  there,  thao  in  the  cafe  of  LiitUt^m. 

•  16  H.6.t!t.  ^^  "  ^^^'  ^^^  ^  *  '^*  ^*  ^'  ^^  ^  called  a  reverfion:  in 
Rrkak  45!  [^]  9-  ^'  4-  1^  ts  called  a  remainder :  in  [/]  6.  E,  3.  it  is  faid,  that 
^0]  f .  C. 4.  if.  by  the  confirmation  an  efiate  accrued  to  the  bufiand  for  terme  of 
/\^\^^\  his  life.  In  [q']  17.  E.  j,  the  hu(band,  living  the  wife,  fiiall  have 
7I  *7-  £•  3. 61.  nothing  bot  in  abeyance  after  the  death  of  his  wife.  But  left 
there  mould  bee  pu^na  'vtrbwrmmt  which  learned  attd  wife  men  ever 
avoide,  all  do  refolve,  that  the  efiate  of  the  hufi>and  is  good,  and 
that  it  dotli  enure  by  way  of  increafiB  and  inlargement  of  his  efiate. 
17. 1. 3.  68.  k  And  albeit  in  thi*  cafe  of  UttUfm,  the  hufl)and  by  the  confirma* 
Vu  PafetTs  lion  gaineth  an  efiate  for  life  in  remainder,  (as  LittUfH  termeth 
^^l\  ^  ^'  ^  >0  7«  '^  t^  hnfiiand  doth  wafie,  an  adion  of  wafie  fiiall  lie  againfi 
(Aixcl  C4«  a.)      ^'B  ^^^  ^^*  ^Ct  notwithfianding  the  meane  remainder,  becaofe 

the  huflNmd  Mmfelfe  committeth  the  wafie,  and  doth  the  wrong  ; 
and  therefore  fiiall  not  excufe  himfelfe  for  his  committing  of  wafie, 
in  refped  he  himfelfe  hath  the  remainder ;  no  more  thao  if  a  maa 
lefieth  to  A.  during  the  life  of  ^.  the  remainder  to  him  doring  the 
life  of  C  if  he  commit  wafie,  an  adion  of  walle  fhall  lie  againft 
kinu(i) 

(1)  [See  Mote  a6a.] 


Sed. 


Lib.  3* 
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Seft.  526. 


JLf^  S  fi  jeo  lejfa  al  feme  file  terre 
pur  termed' ans^  lequel  frent  ba^ 
ron^  et  puis  jeo  confirma  I'ejiate  le  baron 
etfafeme^  a  aver  et  tener  la  terre  pur 
terme  de  lour  deux  vies :  en  ceft  cafi  ils 
out  joynt  eft  ate  en  le  franktencment  de 
la  terre,  pur  ceo  que  la  feme  n*avoit 
franktenement  adevanty  Off- 


D  U  T  if  I  let  land  to  a  feme  fole 
for  terme  of  yeares,  who  taketh 
hufband,  and  after  I  confirm  the  eflate 
of  the  hufband  and  his  wife,  to  have 
and  to  hold  the  land  for  term  of  thefr 
two  lives:  in  this  cafe  the/  have  a 
joynt  eftatc  in  the  freehold  of  the  land, 
for  that  the  wife  had  no  freehold  be- 
fore, &c. 


TP  H I  S  is  the  fifth  cafe  wherein  the  releafe  and  coafirmation 
■■•  doc  agree:  and  it  is  to  be  obfervcd,  that  chattels  reals,  as 
I'lOO.  a.l  l^*^cs  for  yeares,  wardfhips,  and  the  Hke,  are  not  given  to  the  huf- 
^  -■    band  abfolutely  (as  all  chattels  perfonals  are) ,  by  the  intermarriage, 

but  conditionally  if  the  hufband  happen  to  furvive  her,  and  he  hath 
power  to  alien  them,  at  his  pleafure :  but  in  the  mean  time  the 
boiband  is  pofliefled  of  the  chattels  reall  in  her  right. 

7.  H.  6.  I.         9.H.  6.  51.  .       37.  Li.  AiL         21.  H.  7.  29.        ai.  £.4.  40. 
(Ant.  46.  b.    Poft.  351. a.) 


5.E.  3.  17.  b. 
Fi.  Com.  418.  b. 
38.  H.  6.  23. 
J4t  H.  4.  12. 
38.  E.  3.  35. 
PI;  Com.  Dame 
Hale's  cafe. 
50.  AlC  p*  1 5« 
4.  H*  6'  5. 
26.  H.  8.  7. 


Secondly^  that  the  hufband  hath  fuch  a  pofTeHion  in  her  right  of  (•Ant.  273.  b. 
the  cbattell,  as  is  capable  of  a  confirmation  or  of  a  releafe.  ^^^  *76'  *• 

Thirdly,  that  the  confirmation  in  this  cafe  10  the  liu(band  and  wife  '^'^^*?9-  ••) 
for  their  lives,  maketh  them  joyntenants  for  life,  bccaufe  a  chattell 
of  a  feme  covert  may  be  drowned :  and  fo  note  a  diverfity  be- 
tweene  a  leafe  for  life  and  a  leafe  for  yeares  made  to  a  feme  co- 
vert; for  her  eft  ate  pf  freehold  cannot  be  altered  by  the  confirma- 
tion made  to  her  hufband  and  her,  as  the  terme  for  yeares  may^ 
whereof  her  hufband  may  make  difpofition  at  his  pleafure.  ( 1 ) 


Scdt.  527. 


TTEM^  fi  mon  dijfeifor  granta  a  un 
rent  charge  hers  de  la  tern  dont  il 
may  dijfeijifi^  it  jeo  reberfant  le  dit  grant 
xonjirma  nufme  le  grant^  et  tout  ceo  que 
eft  comprife  deins  mefme  le  grauntj  et 
puis  jeo  enter  fur  le  difJ'eifor\  qusere, 
en  ceft  cafe^  ft  le  terre  fiit  difcbarge  de 
fc  rera  ou  nemy  *. 


A  LSO,  if  my  diffeifor  granteth  to 
-^^  one  a  rent  charge  out  of  the  land 
whereof  he  diflcifed  mee,  and  I  re* 
hearfmg  the  fayde  grant  confirme  the 
fame  grant,  and  all  that  which  is  com* 
prifed  within  the  fame  grant,  and  after 
1  enter  upon  the  difTeifor;  quare^  in 
this  cafe,  if  the  land  be  difcharged  of 
the  rent  or  no. 


T 


H I  S  is  the  fifth  cafe  wherein  the  releafe  and  confirmation  doe 


differ;  for  a  releafe  to  the  grantee  in  this  cafe  {a]  were  voide.  ^. J'^;  f^^'rt[ 
It  u  hol<kn  by  fome  authority  fince  Littleton  wrote,  that  the  dif-  ^nne  Ma^o^* 


Vot.U 


*  ^r*  added  in  I.,  and  M.  and  Roh* 
(t)  [8ce  Nots  161.] 

8 
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feifec  after  his  re-entry  (hall  not  avotde  the  rent  charge  agunil 

his  owo  confirmation :  and  there  a  generall  rule  is  taken,  that  fach 

a  thirg  a^  I  may  defeate  by  my  entry,  I  may  make  good  by  my 

confirmatioo. 

Lf.  T.  fo.  147,         jf  tiie  feoffee  apon  condition  grant  a  rent  charge  in  fce»  and  the 

J}*'^^^^1       feoffor  confirmeth  it,  and  after  the  condition  is  broken,  and  the 

{FoiLSo^Kia.)  feoffor  enter,  he  (hall  not  avoide  the  rent  charge.     And  fo  it  is  if 

the  heire  of  the  diflcilbr  grant  a  rent  charge,  and  the  diiTetfee  con« 
firmeth  it,  and  after  recover  the  land,  be  Siall  not  avoide  the  rent : 
and  yet  in  neither  of  thefe  cafes  bis  entry  was  congeable  at  the 
time  of  the  confirmatioo.  (i)  ^ 


SciSt.   528. 


JTEMy  fi  un  parfoH  i'un  ifglifi  A  LSO,  if  a  paribn  of  a  church 

charge  *  U  glebe  it  fin  efglije  per  '^^    charge   the    glebe   \2siA  of  his 

fen  fatty  et  puis  U  patron  et  rsniinane  church  by  his  deed,  and  after  the  pa- 

co:/rfr9ttt  mefme  le  grants  f  tt  tout'Ce$  tron  and  ordinary  confirme  the  f^mc 

^ne  eft  compfife  detns  mefme  U  grant^  grant,  and  all  that  is  comprifed  in  the 

donqucs  le  grant  eft. y era  en  fa  forcf^f:^  fame  grant,  then  the  grant  (hall  ftan4 

lon'que  U  furpcrt  dj  mefme  le  graunt.  in  his  force,  according  to  the  purport 

Mes  in  tifl  cafe  arvunt  que  U  patron  of  the  fame  graunt.     But  in  this  cafe 

iit  fee  ftmple  in  le  voufon  \  car  s'tl  it  behove th  that  the  patron  hath  a  fee 

+  ifW  e/late  en  lavwfn  firfqtJi  pur  fimple  in  the  advowfon  ;  for  if  he  hath 

terme  de  v/V,  ou  en  le  tatky  dinque  le  but  an  eftate  for  life,  or  in  tailc,  in  the 

grant  %  ne  eft  oyer  a  forfque  o'urant  fit  advowfon,  then  the  graunt  fliall  not 

vL\  et  la  vii  le  farfon  que  grantafty  (land,  but  during  his  life,  and  the  life 

t^c.  of  the  parfon  which  granted,  &c« 

GUnv.  li.  13.      tt   pARSOU^'*  Perfcna,    In  ihe  Icpall  f gniScation  it  is  taken  for 
B*  A^i*^'  *^'  ^^  rcAor  of -a  cLurch  parochiall,  and  is  called  ferjona  eccle* 

tl\i<  ice,  J'^*  bccaufe  he  aiTumrth  and  takcth  upon  bim  ihe  parl'on  of  the  -. 
Erit.  fo!i34.  b.  churth,  and  i5  faid  to  be  ftilcd  injure  eccieji^^  and  the  law  had  an  L3^^*  ^^ 
&c.  Ferati.  5.  exLelle.it  end  herein,  viz.  that  in  his  perton  the  church  might  fue 
"■  !c^*  ^?'  ?  ^^^  *"^  defend  her  right ;  and  alfo  be  fucd  by  any  that  h.id  an  el- 
der and  better  right ;  and  whvn  the  chur.h  is  full,  it  is  faid  to  be 
flna  IS  Kon^uha  of  <ucu  a  one  parfon  thereof,  that  is,  full  and  pro* 
v.ded  of  a  parion^  that  may  *vuem  leu  perfonam  ejus  gcrere. 

P»rJona  tmperjchata,  parfon,  iiii  perforce 'is  therefor,  that  is  ia 
poflefhcn  uf  the  ^nutch  parochial',  be  it  prclcnlativc,  or  impro- 
priate, and  cf  whom  ?h,  church  iv  fulj.  .     *       . 

Here  are  divers  things  t«:  bee  no:ed.  F'rft,  that  the  con.fi rmation 
is  of  the  gram,  whi  h  in  deed  is  but  a  meere  aiTent  by  deed  to 
the  grant ;  a-^d  ihtn  fort-  it  is  holder,  that  if  there  he  »  parfon,  pa-  , 

iron,  ai  d  or^Virary,  and  thf  ^  atron  atid  ordinary  gire'liccnce  by 
d  eJc  to  the  parfon  to  grant  .i  rent  ch«jrg*  c.-^\,  of  i:c  gVbc,  and 
the  parfon  jrr;r.i.th  u  c  re  :t  charge,  acordir.^.y^  iMs  is  good,  anil 
(hall  bindc  the  iucc  Ifor ;  ano  )cl  here  ij.  4&  confirm;|tion  fubfc- 
quenr,  but  a'li;:cncc  precedent. 

S^xohdly» 

•  U^ur,  \„  and  M.  ar'1  Roh.  \  n*rit^aA^\  L.  apd  M.  and  Rch. 

t  ei  tcufs  n  quf  tf  ccmpriu  Jeim  mefinele         J,  mt  rx\  iu  L.  aiidXit.  nor  Roh. 
%rt  *!/,  uui  lit  L.  and  M.  iwr  Koh. 

(1)  [SeeNott  163.] 


lib   6.ca    18. 
Reg.  r.  N.  B. 

il%y    49. 

Br  It.  bbi  fupra. 

8.  F.  3.26.43. 
3S  F.3.4- 
3.  Mar.  Iyer. 
123. 

7.  H  4.  15* 

(Mo.  67  ) 
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Secondly,  .The  ordinary  alone,  wichoat  the  deane  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  confirmation 
iubfequent ;  for  that  the  deane  and  chapter  hath  nothing  to  doe  with 
chat  which  the  bifhop  doth  as  ordinary,  in  the  life-timeof  the  bifhopv  0*  ^o^'*  Ahu 

vThirdly,  \6]  but  if  the  biftiop  be  patron,  there  the  bifhop  can-  *79-  481.) 
not  confirn^e  alone,  but  the  deane  and  chapter  mufl  confirme  alfo;  [^1  19.  El.  Dy, 
for  the  advovvfon  or  patronage  is  parcell  of  the  poCeffion  of  the  35<^»  357* 
bifliopricke;  and  therefore  the  bifhop,  without  the  deane  and  chap-   ''*  S*  |'  ^: 
tcr,  cannot  make  the  grant  good,  but  only  during  his  owne  life,  after  charge.  Br!'  c9. 
the  deceafe  of  the  incumbent,  either  by  licence  precedent,  or  confir-  (poU.  329.  a.) 
matioa  fubfequent. 

^.  parfon  of  D.  is  patron  of  the  church  of  5.  as  belonging  to  ]u9 
church,  and  prefents  B,  who  by  confent  of  J.  and  of  the  ordinary,  Scemorcofthefe 
grants  a  rent  charge  out  of  the  glebe;  this  is  not  good  to  make  k«n<|» o*" confir- 
the  rent  charge  perpetual!,  without  the  afTent  of  the  patron  of  J,  ho  Reports/"  "^ 
more  than  the  afient  of  the  bidiop  who  is  patron,  without  the  deane  Li.  2. 39.  Sc  14. 
and  chapter,  or  no  more  than  the  afTent  of  the  patron,  being  tenant  Li.  1. 153. 
in  taile  or  for  life,  as  Littleton  faith.     And  Littleun  here  faith,  that  J»b-  4*  *3»  24- 
the  patron  that  confirmes  muft  have  a  fee  fimple,  meaning  to  make  Lib^io^g^L-V' 
the  charge  perpetuall.     (i)  And  Littlueii  after  faith,  that  in  the  ,,.',j'  Llb!«* 
cafe  of  the  parfon  the  fee  is  in  abeyance,  and  feeing  the  confent  of  34,) 
the  patron  is  in  refpedl  of  his  intereft  as  heire,  it  ap^areth  by  Lit-  (Ant  274.  h, 
iJstoft,  he  may  confent  upon  condition ;  otherwife  it  is  of  anattorne-  *97-*-  Sid.  75.) 
ment,  becauie  that  is  a  bare  afTent.     Alfo  if  the  eflate  of  the  pa- 
uon  be  conditional],  and  he  confirmeth,  and  after  the  condition  i*  .,  r      q 
broken,  his  confirmation  is  voide.  '  |,*,  xj.  a^-j. 

Fourthly,  he  that  is  patron  mufl  be  patron  in  fee  fimple;  for  if  8.Ei;c.'oy.2C2! 
hee  be  tenant  in  taile,  or  tenant  for  life,  his  confirmation  or  agree-   Vid.  lib.  3.  toL 
ment  is  not  good  to  bind  any  faccefTor,  bat  fuch  as  come  into  the  73-   ^  "f«  ^« 
church  during  his  life.     But  if  the  patron  be  tenant  in  taile,  and  dc^Nowkhf'*' 
difcontinue  the  edate  in  taile,  the  leafe  (hall  (land  eood  during  the  (|,  i«v.  u^. 
discontinuance;  or  if  the  eftate  taile  be  barred,  it  uiall  fiand  good  i.RoU.Ab.4i3^ 
for  ever.  *•  *o^-  Afar,    i 

But  here  is  to  be  obferved  a  diverfity  betweene  a  fole  corpo-  )39'} 
ration,  as  parfon,  prebend,  vi^ar,  and  the  like,  that  have  not  the 
abfblute  fee  in  them,  for  to  their  grants  the  patron  mull  give  his  12.  H.  4.  tf« 


,        ,  .  Dy. 

hath  the  abfolute  fee,  as  a  bifhop  with  confent  of  the  dean  and  6.  E.  3. 10, 

chapter,  they  may  by  the  common  law  make  any  grant  of  or  out  »•  ^*  3-  ^9- 

of  their  |>oiTeiIions,  without  their  founder  or  patron,  albeit  the  ab-  9»  E.  4.  6^.^ 

bot  or.  prior,  &c.  were  prefentable  :  and  fo  it  is  of  a  bifhop,  becaufe  ^g^  i^\"L 

the  whole  cdate  and  right  of  the  land  was  in  them,  and  they  may  2$.  £.  y.  54* 

]reibeQi?ely  maintaine  a  writ  of  right. 

if  a  bifhop  hath  two  chapters,  and  he  maketh  a  graot,  both  T«mpi  R.  a.  tl^ 

chapters  muft  cocfirme  it,  or  elfe  the  focceiFor  Ihall  avoide  it.     But  gnau  104- 

if  one  of  the  chapters  be  dUTolved,  then  the  confirmation  of  the  ^^^'^^.JJj! 

Other  fu^ceth ;  but  it  needeth  not  the  confirmation  of  the  king,  who  ^  ,/£H,.*p^' 

is  founder  and  patron  pf  all  bifhoprickes.  (1^  281. 

And  note  a  diverfity  between  a  confirmation  of  an  eftate,  and  a 
confionaciQn  iff  a  dvcd ;  for  if  the  diifeifor  make  a  charts  e( 

ftqlbafcnt 

(1)  {See  Note  164.] 
[301.  a.J 

(I)   For  the  cwfirmaaen  of  kafes  made  by  ccclcfiaftical  peifom,  <(*»  Ba«on'?   Abr. 
fit.  I^.*al'et*  ^  z 


Lib.  3.    Cap.  9.  Of  Confirmation.  Scft.  529. 

feoifinent  to  A.  with  a  letter  of  attorney^  and  4>erore  livery  the  dif- 
feifee  confirme  the  eftate  of  A.  or  the  deed  made  to  A.  this  is 
deercly  voide,  thoagh  livery  be  made  after.  But  if  a  bifliop  had 
made  a  charter  of  feoffment  with  a  letter  of  attorney,  and  the 
deane  and  chapter  before  livery  confirme  the  deed>  this  is  a  good 
confirmation,  and  livery  made  afterwards  is  good.  And  fo  it  hath 
been  adjudged. 

The  like  law  is  of  a  confirmaiion  of  a  deed  of  grant  of  a  re- 
veriion  before  attornment. 

In  the  fame  manner  it  is  if  a  bi(hop  at  the  common  law  had 
granted  lands  to  the  king  in  fee  by  deed>  and  the  deane  and  chap- 
ter by  their  deed  confirme  the  deed  of  the  bifhop,  and  after  the 
deed  of  the  bifhop  is  in  rolled  •  this  is  good»  albeit  the  confirmation 
of  the  deane  and  chapter  be  not  inrolied;  for  the  afTent  upon  the 
matter  is  made  to  the  bifhop. 
3 3. ¥.3.  Con-  But  this  confirmation  that  Littleton  here  fpeaketh  of  mud  be 
£r».  22.  made  in  the  life,  and  during  the  incumbency  of  the  perfon ;  and 

3'*E*3«   Abb.    fQ  in  the  ijfg  Qf  tijg  bifhop,  or  of  any  other  fole  corporation.    But 

V'6  Veft  MiV  ^^  "  ^^  ^*  knowne  that  grants  made  by  parfons,  prebends,  vicars, 
1^'^'       '  bifhopSf  mafler  and  fellowes  of  any  colledge,  deane  and  chapter* 

[e]  13.  Ella*  maAer  or  gardeine  of  any  hofpitall,  or  any  having  any  fpirituall  or 
cap.  10*  ^ecdeiiaflicali  living  are  retrained  \^  [e'\  divers  a£ks  of  parliament, 

'•  ^^':  ^*P*  '9*  Ui  as  they  cannot  grant  any  rent  charge,  or  to  make  any  aliena- 
1  fac.  w%"'  *'0"i<^''  ^  make  any  leafes  other  than  fuch  as  are  mentioned  in 
•r*!  J  A  *  *  thof^ads,  which  you  may  reade  at  laree*  and  the  expofitions  upon 
&  64S.  *"^  fame,  m  my  [•]  Commentaries. 

[*jLi.  i.fo.  46.    11^4.  76. <e  12a    li.  5.  9.  6.  14;    ii.  6.  37.  lib.  7,  8.    lib*  ii.  67. 

Se6t.  529. 

TTE  M^fi  hme  lejfa  tern  pur  terme  ALSO,  if  a  man  letteth  land  for 

de  vie^  U  quel  tenant  a  terme  de  vie  '^^  term  of  life,  the  which  'tenant 

charge  la  terre  ove  un  rent  en  fee^  et  for  life  charge  the  land  with  a  rent  in 

celuy  en  le  rcverfton  cor^lrma  mefme  le  fee,  and  hee  in  the  reverfion  confirme 

■ ,  grant<i  le  charge  eji  ajfeti  hone  et  effic^  ther  fame  grant,  the  charge  is  good 

tuall.  enough  and  eflc^hiall. 

26.  AfT. pi. 3S.     TT ERE  is  a  diveriity  to  bee  obferved,  where  the  determiaatioii 

45.  Air.pl.  13.    Xl  of  the  rent  is  expreiTed  in  the  deed,  and  when  it  is  implyed 

Aiiiic  Mayowc^t  '*^  '*^'    ^^^  ^*^^"  tenant  for  life  granteth  a  rent  in  fee,  this  by 

cafe.  I^^  is  determined  by  his  death ;  and  yet  a  confirmation  of  the 

(i.  Roll.  Abr.     grant  by  him  in  the  reverfion  makes  that  grant  good  for  ever* 

4^3)  without  words  of  inlargement,  or  claufe  of  diflreiTe,  which  would 

14.  AfT.  pi  14*    amount  to  a  new  grant.    And  yet  if  the  tenant  for  life  had  granted 

a  rent  to  another  and  his  heires  by  exprefTe  words*  during  the 

life  of  the  grantor,  and  the  lefTor  had  confirmed  that  grant,  that 

grant  fhould  determine  by  the  death  of  tenant  for  life. 

Tenant  for  life  npon  a  condition  grant  a  rent  in  fee,  the  leflbr 
confirme  the  grant,  and  after  the  coaditionis  broken^  the  leflbr  re* 
enter,  he  ihaU  not  avoide  the  grant. 


Sea. 


Lib.  3« 


Of  Confirmation*  ScGt.  530,  ^31, 


Sedl,  530. 


TTEMj  ft  foit  un  perpetual  cbanta- 
riey  dont  Pordinarie  n^ad-rien  a 
medler  ne  a  f aire ;  qiuere,^  le  patron 
del  chauntery^  et  le  chapUim  de  mefme 
le  cbauntery  potent  charge  le  cbauntery 
ove  un  rent  charge  en  perpctuitie* 


A  LSO,  if  there  bee  a  perpetuall 
•^^  chanterie,  wherewith  the  ordinary 
hath  nothing  to  doe  or  meddle ;  qu^rre, 
if  the  patron  of  the  chantery,  and  the 
chapleine  of  the  fame  chantery  may 
charge  the  chantery  with  a  rent  charge 
in  perpetuitie. 


T^  H I  S  U  meant  of  a  cbauntery  donative  wherewith  the  ordinary  Vid.  Sea.  648. 

•■•    hath  not  to  dcalc,  and  by  this  grant,  when  Littleton  wrote,  ^^^^'  J»c.  63.) 

the  chaunicry  fliould  have  been  charged  for  ever,  becaufe  no  i^J^j^^^x 

[301  •  b»l  ®^^c'  had  any  intereft  in  this  chantery  favc  only  the  patron  and  Vp^^  'iaaA- 
cbauntry  pricft,  and  the  grant  is  made  eoncurreatihus  bits  qua  in         * 
jure  requiruntur.    Bat  iince  Littleton  wrote,  al),  and  all  manner  of 
frtt  cbappels  and  chaanteries  perpetuall,  whereof  Littleton  here 

fpeakes,  are  by  [a]  a6ls  of  parliament  given  to  the  crowne,  and  the  [«]  37.  h.  8. 

bodies  potitike  thereof  difiblved.     See  hereafter.  Sexton  648.  more  ca.  4. 

at  large  of  all  this  prefent  Sedion,  »•  ^-  ^'^^  '4- 


Sea, 

TTEAIj  en  afcun  cat  ceji  verht 
dcdi,  *  ou  cejl  verhe  conceili,  ad 
mefme  Peffeif  en  fubjlanccy  et  urera  a 
mefme  Pententy  come  ceft  verbe  confir- 
mavi.  Sicome  jeo  fue  diffcifie  d^un 
carue  de  terre^  et  f  jeo  face  tielfait ; 
Sctant  prsrfentcs,  &c.  quod'  dedi  a  U 
diffeifor^  \  ^c.  vel  quod  concefli  a  le 
dit  dijfeifor^  le  dit  carue-,  i^c»  etjeo  de^ 
liver  tantfolement  U  fait  a  luy  fauns 
afcun  livery  de  fcifin  del  terre^  c\Jl  un 
bom  confirmation^  et  auxy  fort  en  ley^ 
ftconu  il  avoit  en  lefait  cejl  verbi  con- 
firmavi,  &c. 


531- 

A  LSO,  in  feme  cafe  this  verbe 
dediy  or  this  verbe  concejji^  hath 
the  iame  eflFedl  in  fubflance,  and  fhall 
enure  to  the  fame  intent,  as  this  verbe 
confirmavi.  As  if  I  bee  difleifed  of  a 
carue  of  land,  and  I  make  fuch  a  deed ; 
Sciant  prafentesy  ^c,  quod  deJi  to  the 
difleifor,  &c.  or  quod  conceffi  to  the  faid 
dideifor,  the  faid  carue,  &c.  and  I  deli- 
ver onely  the  deed  to  him  without  any 
liverie  of  feifm  of  the  land,  this  is  a 
good  confirmation,  and  as  (Irong  in 
law,  as  if  there  had  beene  in  the  deed 
this  verbe  confirmavi^  &c. 


HERE  Littleton  proceedcth,  according  to  the  former  divifion, 
to  (hew  words  that  in  law  do  amount  to  a  confirmation.  And 
here  is  to  bee  obferved,  that  fome  words  are  laree,  and  have  a 
general!  extent,  and  fome  have  a  proper  and  particular  application. 
The  former  fort  may  contain  the  latter ;  as  dedi^  or  eoniejfi,  may 


amount 


Bri.  li«  2.  fo  59. 
b.     21.  H.  6. 
itoffmtntt  8r 


•  ou — et,  L.  and  M.  and  Rob. 
f  puis  added  L.  and  M.  and  Roh. 


J  &e.  VEL   <^0D  CONCESSI  a  Je  dif* 
feifir^  &c*  net  in  L.  and  M.  nor  Roh. 


.S3 
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Sctft.  532. 


filt^i   lOt. 

%%.  H.  6. 41. 
94-  H.  4. 36. 

19.  H*  6.  44* 
7.  H.  7.  16. 
Dyer  8.  Etli. 


I .  Roll.  Abr.  482.    Noy  69. ) 


amoom  to  a  grant,  a  feoflFment,  a  gift,  a  Infe,  a  releafe,  a  confir« 
matioo,  a  farrender,  &c.  and  it  is  in  the  eledion  of  the  party  to 
ufe  to  which  of  ihefe  purpofes  he  will. 

3««  E.  3*  briefe  291.    Brooke  tir.  CeofiriB.  10        14.  H.  7.  i*         37.  H.  6.  17. 
4.  H.  7. 10.     22.  £.4.36.     40.  £.3.  41.    (Sid.  452.    Plo.  196.    ^.Reg.!;.  a. 


Bradon.  Kb.  2. 
ioU  59*  b. 


(4.  Rep.  8c.  b« 
2.  Cro.  169. 
If  0,  34.     Plo. 

397.  39*') 


W  3*-  «•  3- 
briefe  291. 

BrcMike  tit. 

Confirm  20. 

Vid.  le  ftae.  de 

Cloc.  ca.  4. 

[/]  7.  E.  3.  9. 

Bra  Aon. 
(P4o.  159.) 

i;4«  H.  4.  36. 

L'b.  5  fol.  j^in 

Kewcomen*t 

cafe. 


(  Ant.  2S0.  998. 
5.  Rep.  15916.) 


Efi  autem  confirmatio  quafi  qu^dam  rmibahith^  fiffiff*  tAaumqtum^ 
i9qui  per/etfiitiam  injt  coutinuU  ^onationemp  utjidicat  qtdst  dedi  ei 
ctijfirmav:,  lichjuvari  poffit  ex  mliqua  donaiiom  fr^tadente. 

But  a  releafe,  confirmation,  or  farrcnder,  &c.  cannot  amount  to 
a  grant,  &c.  nor  a  furrender  to  a  confirmation,  or  to  a  releafe,  &c. 
bccaufe  thefe  bee  proper  and  peculiar  manner  of  conveyances,  and 
are  deftined  to  a  fpeciall  end.  (1) 

•*  Dtdi  et  concifflt  Wf.**  Here  is  implyed  that  there  be  more 
words  than  dedi  and  concejjiy  that  will  amount  to  axonfirmaiion,  as 
dimiji,  [r]  In  ancient  ilatutes  and  in  onginall  writs,  as  in  the  writ 
of  entry  in  cafi,  pro<vijbt  i»  confiinili  ca/u  ad  communem  legem ^  and 
many  others,  this  word  dinufi  is  not  apply ed  only  to  aleafe  for 
life,  but  to  a  gift  in  taile,  and  to  a  ftate  in  fee.  [/]  Alfo  if  a  man 
make  a  leafe  to  J»  for  yearcs,  and  after  by  his  deed  the  leiTor  'voluit 
quod  haheret  ei  teneret  terram  pro  tcrmino  *vitafu€e\  this  is  adjudged 
by  this  verbe  [yolo)  to  bee  a  good  confirmation  for  terme  of  his  life. 
Benigiie  enim  facienda  funt  interpretatienes  cart  arum  propter  Jtmplici'^ 
tat  em  laic  or um  ut  rej  magn  *valeat  qvam  per  eat. 

And  he  to  whom  fuch  a  deed  compreaending  dedi^  l^c.  is  made, 
may  plead  it  as  a  grant,  as  a  releafc,  or  as  a  confirmation,  at  his 
eleAion.  (2) 

If  a  parfon  and  ordinary  make  a  leafe  for  yeares  of  the  glebe  to 
the  patron,  and  the  patron  by  his  deede  grantcth  it  over,  or  if  the  [3^^*  ^"J 
diflcifor  grantcth  a  rent  to  the  difTcifee,  and  he  by  his  deed  grant- 
eth  it  over,  and  after  re-enter ;  in  both  thefe  cafes  one  and  the 
fame  words  doe  amount  both  to  a  grant,  and  to  a  confirmation  in 
judgement  of  law  of  one  and  the  fame  thing,  me  res  pereai*  And 
fo  it  is  if  a  difTeifor  make  a  leafe  for  life,  or  a  gift  in  taile,  the  re* 
mainder  to  the  difTeifee  in  fee,  the  difleifee  by  his  deed  granteth 
over  the  remainder,  the  particular  tenant  attorneth,  the  difleifee 
Ihall  not  enter  upon  the  tenant  for  life,  or  in  taile,  for  then  he 
ihould  avoide  his  owne  grant,  which  amounted  to  a  grant  of  the 
eAate,  and  a  confirmation  alfo. 


(SW.45$) 


Scdl.  532. 


JTE  M^  JiJ€9  liffa  tern  a  un  home 
^  pur  terme  d'arUy  per  force  de  quel 
it  eft  •  §n  foffejjiony  &c.  et  puis  jeoface 
unjait  a  luy^  ^c,  quod  dedi  &  con- 

cefli, 


A  L  SO,  if  I  let  land  to  a  man  for 
'^  terme  of  yeares,  by  force  whereof 
he  is  in  poflfef&on,  &c.  and  after  I 
make  a  deede  to  him,  ice.  quod  dedi 


*  en  pejeffien,  ^c^^pojeffioiu^  L.  and  M^  and  Roh* 

(i)  The  cffe^l  of  the  word  grant,  in  im-     note  on  the  chapter  of  Warranty, 
plying  2  warranty,  will  b«  confidered  in  a         (2)  [See  Note  265.] 


•  \ 
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Sea.  533»  534- 


ceflS,  &c.  //  tEt  terre,  a  averpttr  terme 
dtfivie^  et  dtlivita  a  iuy  U  fatty  ^c. 
donques  maintmcmt  il  ad  ejlau  nt  U 
terrepur  terme  di*  fa  vie. 


iff  concejjty  fcTf.  the  (kid  land,  to  have 
for  terme  of  his  life,  and  I  deliver  to 
him  the  deed,  &c.  then  prefendy  hee 
hath  an  eftate  in  the  land  fpr  terme  of 
his  life. 


H 


S  R  £  ifl  the  iixth  cafe  wherein  the  confirmation  and  the  re« 
leafe  doe  agree,  and  is  evident,  and  needeth  no  explication* 


Se<a.  533. 


r?  ^  J^  j'^  ^t€  en  le  fatty  a  aver  et 
'^  tener  a  Iuy  et  a  fes  bsires  ds  fon 
corps  eng'endresy  il  ad  eft  ate  en  fee  tai/e, 
Et  fijeo  die  en  lefait^  a  aver  et  tener  a 
Iuy  et  a  ps  beireSy  il  ad  ejlate  en  fee 
Jimple,  Car  ceo  urera_  a  Iuy  per  force 
de  t  confirmatten  d^ enlarger  Jon  ejiate* 


AND  if  I  fa  V  in  the  deede,  to  have 
'^  and  to  he'd  to  him  and  to  nis 
heires  of  hjs  body  ingendred,  hee  hath 
an  eftate  in  fee  taile.  And  if  I  hy  in 
the  deed,  to  have  and  to  hold  to  him 
and  to  his  heires,  he  hath  an*eiiate  in 
fee  fimpV.  P'or  this  (hall  enure  to 
him  by  force  of  the  confirmation  to 
inJarge  his  eftate. 


'T^  HIS  alfo  is  evident,  and  needeth  no  explication,  faving  that 
^    wnenfoever  a  confirmation  doth  inlarge  and  give  an  ellace  of 
inheritance,  there  ought  to  be  apt  words   (as  Liitltton  here  expref- 
fcth  them)  afed  for  tiie  fame^ 


Sedt.  534, 


JTEMyJi^home  foit  diffeiftey  et  le 

dijfeifor  devie  Jeijicy  et  fon  beire  eft 

eins  per  difcent,  et  puis  le  diffeifee  et 

t  beire  %  le  dijjeifor  font  joint  m^nt  un 

fat  a  un auter  enfecy et  livery  de feiftn 

fur  ceo  ejifait  (quant  al  beire  le  dijfeifor 

que  enfealaft  le  fait)  les  tenements  paf- 

font  +  et  uront  per  mefme  le  fait  per  voy 

de  feoffment ;   et  quant  al  dijfeifee  que 

enfeala/i  mefme  le  fatty  ceo  ne  urera 

^Jinonper  voy  de  confirmation*     Met 

Ji  le  dijfeifee  en  ceft  cas  port  briefe  d'en^ 

tre  en  le  per  et  cui  mvers  f  alienee  ||  del 

beire  U  dijfeifor  *f  quxre,  coment  ii  pie- 

dra 

•  fa  not  in  L.  and  M.  nor  Roh. 
t  confirmation'^^onjirmamewtf  L.  and  M. 
and  Roh. 

X  le  dijfeifor  not  in  L.  and  M.  no^r  Roh. 


ALSO,  if  a  man  be  difTeifed,  and 
•^^^  the  difFeifor  die  (eiied,  and  his 
heire  is  in  by  difcent,  and  after  the 
diflcifee  and  the  heire  of  the  d:fleilor 
make  joyntly  a  deede  to  another  in 
fee,  and  livery  of  feifih  is  made  upon 
this,  (as  to  the  heire  6x  tne  diiieiior 
that  (ealed  the  deed)  the  tenements 
doe  pafle  and  enure  by  the  fame  6^A 
bv  way  cf  feofFment ;  and  as  to  the 
difleifee  who  fealcd  the  fame  deed, 
this  ftiall  enure  but  by  way  of  confir- 
mation. But  if  the  difleiiee  in  this 
Cafe  brings  a  writ  of  entrie  in  the  per 

and 

4.  et  ureal  not  in  L.  and  M.  nor  Rolu  , 
^  Jinon — mesy  L.  and  M.  and  Ron 
y  Jei — ie,  L.  and  M.  and  Ruh 


I 

L 


Lib. 


Cap.  9. 


Of  Confirmation. 


Seia.  534. 


dra  eel  fait  envers  h  demandant  per 

vy  de  c(Mfirmatkny  ♦  ^c.  Etfaches^ 
mon  fit 5^  que  eft  undes  pluis  hencrablesy 
iaudableSf  et  trofitables  chrfs  en  mftre 
leyy  de  aver  lefcience  de  bien  pleder  en 
anions  reals  et  perfinals ;  et  pur  ceo 
jee  toy  counjaile  efpecialment  de  mitter 
t  ton  courage  e$  cure  de  ceo  appren- 

der.t 


and  cut  againft  the  alienee  of  die  heire  of 
the  dtfletfor ;  quare^  how  he  (hall  plead 
this  decde  againft  the  demandant  by 
way  of  confirmation^  &c.  And  know, 
my  fon,  that  it  is  one  of  the  moft  ho* 
norable,  laudable,  and  profitable  things 
in  our  law,  to  have  the  fcience  of  well 
pleading  in  anions  reals  and  perfb* 
nals;  and  therefore  I  counfaile  thee 
efpecially  to  imploy  thy  courage  and 
care  to  learne  this. 


%i.  H.  7.  34.  b. 

PI.  Com.  59.  a. 

in  Wimbiihe*! 

caftr. 

(6.  Rep.  15.  a.) 

PI.  Com.  59.  a. 
PI.  Com.  140. 
ID  Browning*! 
cafe. 

a.  H,  5.  7. 
13.  H.  7.  14. 
13.  E.  4.4.  a« 
^7.  H.  S.  13. 
M.  16.  ft  17* 
Elis.  339. 
(Sid.  83.) 


"    G)  UANT  al  beire  del  dijfe^fort  t^c.  la  tenements  pajfont  per  'voy 

^*^^  de  feoffment.^*     For  the  land  fliali  ever  paffe  from  him  that  f^OZ*  bfj 
hath  the  Hate  of  the  land  in  him.     As  if  lefiy  que  ufe  and  his  feof* 
fees  after  the  ftatute  of  i  •  R,  5.  and  before  the  flatute  of  27.  IL  8. 
cap»  10.  had  joyned  in  i  feoffmcnc,  it  fiiall  be  the  feoffment  of  the 
feoffees,  becaufe  the  (late  of  the  land  was  in  him. 

So  it  is  if  the  tenant  for  life,  and  hec  in  the  remainder  or  rever- 
fion  in  fee»  joyne  in  a  feoffment  by  deede.  The  livery  of  the  free« 
hold  ihall  move  from  the  leffee,  and  the  inheritance  from  him  in 
the  reveriion  or  remainder,  from  each  of  them  according  to  his 
eftate.  For  it  cannot  bee  adjudged  by  law,  that  the  feoraent  of 
tenant  for  life  doth  draw  the  reveriion  or  remainder  out  of  the  lef- 
for  or  him  in  remainder,  or  doth  worke  a  wrong  becaufe  they 
joyned  together.  (1) 

(1.  RolU  Abr.  633.)         (Ant  45.  i.)         (i.  Rep,  76,  77.) 


Ltb.  1.  fo.  76. 
Bredoo*!  cafe. 
(Aau  251.  b.) 


17.  EIlx.  Dyer 

339- 

{t.  Leo.  31.) 


If  there  bee  tenant  for  life,  the  remaynder  in  tayle,  &c.  and 
tenant  for  life  and  he  in  the  remainder  in  tayle  levic  a  fine,  this  is 
no  difcontinuance  or  devefting  of  any  cftatc  in  remainder^  but  each 
of  them  paiTtf  that  which  they  have  power  and  authority  to  paffe;" 

A.  tenant  for  life,  the  remainder  to  B,  for  life,  the  remainder,  in 
tayle,  the  remainder  to  the  right  heires  of  B.  A.  and  B,  joyne  in  a 
feoffment  by  deede,  albeit  it  may  be  faid  that  this  is  the  feoffment 
of^,  and  the  confirmation  of^.  and  confequently  hee  in  the  re-* 
mainder  in  tayle  cannot  enter  for  the  forfeiture  during  the  life  of  ^. 
(I.Leo. 37. 162.)  but  becaufe^.  joyned  in  the  feoffment,  which  was  torcious  to  him 
in  the  remainder  in  taile,  and  is  particeps  criminis,  therefore  they 
forfeited  both  their  eftates,  and  he  in  the  remainder  in  tayle  might 
enter  for  the  forfeiture.  But  if  he  in  the  reverfion  in  fee  and  tenant 
for  life  joyne  in  a  feoffment  by  paroll,  thb  Ihall  be  (as  fome  hold) 
firft,  a  furrender  of  the  ellate  of  tenant  for  life,  and  then  the  feoff- 
ment of  him  in  the  reverfion ;  for,  oiherwife,  if  the  whole  fhoulc^ 
paffe  from  the  Icffce,  then  he  in  the  reverfion  might  enter  for  the 
foiifeiture,  and  every  man's  aft  (^ut  res  magis  i.aleu:)  (hall  be  con- 
IlrucJ  moft  ftrongly  againft  himfelft*. 

And  it  is  to  be  obfcrvcd  that  Littleton  here  pucteth  a  difcent,  fo 
85  the  entry  of  the  diffeifee  is  not  lawlull;  for  if  the  diffcifor  and 

diffcifee 


•  Gff .  n  )t  in  L.  and  M.  nor  Roh. 
t  tcui  a  I  Jed  L.  and  M.  and  RoK. 


\  &r.  added  L.  and  M.  and  Roh. 


(i)  [Stc  Note  a6<.] 


Lib.  3.  Of  Confirmation.  Seft.  534* 

difTeii^e  joyne  in  a  charter  of  feofFment,  and  enter  into  the  land, 
and  make  livery,  it  (hall  be  accounted  the  feo£Fment  of  the  difleifee, 
and  the  confirmation  of  the  diiTeifor. 

r^07«a«l        **  ^^fre  comtiit  il  pledera  cejl  faity  ^r."     Hee  may  pleade  th«  I-'k-  ^.fo-  M^t 

•      *^      ■■    feoffment  of  the  heirc  of  the  diiTeifor,  and  the  confirmation  of  the  ^^>  Mayowe't 

dififeifee  as  it  hath  been  pleaded  and  allowed.  ^ 

**  ft  fachtti  mm  jits,  que  tft  un  de  phis  honor abU,  ^c.**     Here  is   See  my  Preface 
to  bee  obferved  the  excellency  of  good  pleading,  and  LittUtoji^s  to  the  9.  Booke 
grave  advice,  thac  the  (ladent  fliould  imploy  his  coarage  and  care  of  my  R^eporu. 
for  the  attaining  thereof;  which  hee  (hall  attaine  unto  by  three   ,a5.^b.*^i8i.  a. 
meanes :  firit,  by  reading  ;  fecondly,  by  obfervation ;  and  thirdly,  28^.  a,      Sid. 
by  ufe  and  exercife.     For  in  ancient  time  the  ferjeants  and  appren-   ^%^) 
fices  of  law  did  draw  their  owue  pleadings,  which  made  them  good 
pleaders.     And  in  this  fenfe  placitum  may  be  derived  a  placendo^ 
quia  omnibus  placet. 

Now  feeing  good  pleading  is  fo  hononrable  and  excellent,  and 
that  many  ^  good  caufe  is  daily  loft  for  want  of  good  and  orderly 
pleading,  it  ii  necefTary  to  fet  downe  fome  few  rules  (amongft 
many)  of  the  fame,  tq  facilitate  this  learning,  that  is  fo  highly 
commended  to  the  ftudious  reader.  For  when  I  diligently  confider 
the  coarfe  of  our  bookes  of  yea^s  and  termes  from  the  beginning  of 
the  rai^ne  of  EdnAj,  3.  I  obferve,  that  more  jangling  and  queftions 
grow  upon  the  manner  of  pleading,  and  excepaons  to  forme,  than 
upon  tiie  matter  it  felfe,  and  infinite  canfes  loft  or  delayed  for  wane 
of  good  pleading.  Therefore  it  is  a  neceflary  part  of  a  good  com* 
mon  lawyer  to  be  a  good  prothonotary.  And  now  wee  will  per- 
forme  our  promife. 

The  order  of  good  pleading  is  to  be  obferved,  which  being  in- 
verted great  prejudice  may  grow  to  the  party,  tending  to  the  fub* 
verfion  of  law.     Ordint  placitandi  ftrvatOt/er'vatur  ^  jus,  ^c, 

Firft,  in  good  order  of  pleading  a  man  muft  pleade  to  the  jurif- 
dit^lion  of  the  court.  Secondly,  to  the  perfon ;  and  therein  firft  to 
the  perfon  of  the  plaintife,  and  then  to  the  perfon  of  the  defendant. 
Thirdly,  to  the  count.  Fourthly,  to  the  writ.  Fifthly,  tq  the 
adlion,  &c.  [a"]  which  order  and  forme  of  pleading  you  ftiall  reade  |[tf]Bra^ontj«5. 
in  the  ancient  authors  agreeable  to  the  law  at  this  day;  and  if  the  *o.4oo.  Brittoa 
defendant  mifordcr   any  of  thefe,  he  lofeth  the  .benefit  of  the  ^^•4i«>-/5  li*. 

r  ^  '  Fleca  li.  6.  ca. 

former.  is  ^6  Sec 

The  count  muft  be  agreeable  and  conforme  to  the  writ,  the  40.' £.  3. 9,  b. 

barre  to  the  count,  &c.  and  the  judgement  to  the  count;  for  none  17*  £-  3>  74- 

of  them  muft  be  narrower  or  broader  than  the  other.  8-  5-  3«  5-  *  9- 

A  count  or  declaration,  which  anciently  and  yet  is  called  ftarra-  ^^'  ^*  ^'  '** 

/io,  ought  to  containe  two  things  [6]  viz.  certainty  and  verity,  for  F^]  PI.  Com. 

that  it  is  the  foundation  of  the  fuite,  whereunto  the  adv'erfe  party  fo-  '*'»  '^*- 

muft  anfwcr,  and  whereupon  the  court  is  to  give  his  judgement:  h^'Ai^^'c 

rj  Cer/a  dioet  ijje  intent  to  et  narratto,  et  .certum  fundamentum,  et  jjo,  lai. 

<erta  res  qu.r  deducitur  in  judicium,     fiucitmuft  be  underftood  that  [r]  Bra:tonlib. 

there  be  three  kinde  of  certainties  :  firft,  to  a  common  intent,  and  *•  fo.  140. 
that  is  fufficient  in  a  barre  which  is  to  defend  the  party  and  to  ex- 

tbufe  hiih.    \d'\  Secondly,  a  certaine  intent  in  generall,  as  in  counts,  [</]  Lib.  5. 120, 

Replications,  and  other  pleadings  of  the  plaintife,  that  is  to  con-  '-?•  J;""^;''' 

vince  the  defendant,  and  {o  in  inditcments,  &c.     Thirdly,  a  cer-  ^t^'w  L'^Ji?'. 

^  tame  intent  in  every  particular,  as  in  eiloppejs.  cjfe. 
'                                                                                   He 
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fr]  7.H.6.17.  [^]  He  pleadeth  a  plea  in  abatemciic  of  the  writ  (which  of  an- 
3*.  H.  6. 11.15.  ^'igp^  times  was,  and  yet  is  called  ^reve)  or  a  plea  after  tiie  latter 

<'''  continuance^  ought  to  plead  it  certainly. 
r/1 34  H  6. 48.  •  [/]  The  ancient  formes  of  courts  arc  to  be  duly  obferved,  as 
a  fl.  5.  4.  b.  fim  Mml/itt  or  cum  if e Jit,  and  not  to  fay,  that  he. was  (eifed  and  de- 
si.  E.  4.  52.  mifed,  &c.  (And  yet  if  he  fay  fo,  it  maketh  not  the  count  vicious) 
'^\\\^^*  [^]  ^"^  '"  *  barre  replication  or  other  kinde  of  pleading,  the 
so^H.  6.  «.  P^r^y  ^^^  alledge  a  fei(ii»  in  the  leiTor  or  donor,  and  ancieat 
SI.  K.  7.  36.      formes  of  pleading  are  alfo  to  be  obferved* 

[fl  4S.  £.  3*  S.  a.  H.  4.  13.  6.  H.  4.  i.  b.  10.  £.  4.  &.  F.  N.  B.  156^  c  11.  £•  (• 
Ai<ie  yi,      9.  H.  6  59.       la  £.  4.  4. 

U]  PI  Com.  [it]  Counts,  or  fuch  as  be  in  nature  of  counts,  (as  an  avowrjr, 

H^S*'^**  wherein  the  defendant  is  an  aftor)  need  not  to  be  averred,  but  all 

a7*H.^  q.*h!7.  ^^^^^  ^\t^%  in  the  affirmative  ought  to  be  averred,  tt  hoc  farahim 

'    '  '  tft  verifisartt  Wr.  but  pleas  meerly  in  the  negative  ought  not  to  be 

averred,  becaufe  a  negative  cannot  be  proved. 

[-f]40.1.  3.31,  [0  Where  there  is  but  one  tenant  or  one  defendant,  be  cannot 

36,  33.  have  two  fuch  pleas,  as  each  of  them  doe  goe  to  the  whole :  but 
4»-J^1*  "•  where  there  are  divers,  each  of  them  ma)  pleade  feverall  plea* 
!.  «  ;  y;  '^Jiich  extend  to  the  whole  ( i )  • 

44.  E.  3*  23.  45.  £•  3.  Double  plea  39.  43.  E.  3.  ii.  36  H.  6.  19.  37.  N.  6. 13* 
3|.  H.6.51.      15.E.  4.  25,      7.  H.4   11.       41. £.3.  Double  plea  7S. 

[I]  Fl.  Com  81..  [^]  That  which  is  alledged  by  way  of  conveyance  or  induce- 
"  H'  6  'l  '"^"^  ^  ^^^  fubftance  of  the  matter  need  not  (o  be  ib  certainly  ai- 
fo'r.v  Aaion  l^<^g^<l»  ^  (b*<  which  is  the  fubftance  it  felfc. 

fur  le  cafe.  52.       22.  E*  3.  19.        30.  E.  3.  9. 

f/]  5.  H.7,  S.         [/]  Every  plea  mud  be  dired,  and  not  by  way  of  argument,  or 

^  \-  ^  *  rehearfall. 

ai  £.4.  44. 

27*  H.  8.  4.      22.  H.  6.  17.  E.  4«  7.       22.  S.  4.  8. 

f»]PI  Com.65.       [tn]  Whc/e  a  matter  of  record  is  the  foundation  or  ground  of 

••  ^  *  '^^  the  (uite  of  the  piainiifr,  or  of  the  fubftance  of  the  plea,  there  it 

22.  H.  6  38.  ought  to  be  ctrtainly  and  truly  alledged  j  otherwife  it  is,  where  it 

19.  H.  6. 49.  i*  but  conveyance.    But  the  proceedings  and  lentcnces  in  the  eccle- 

37.  H.  6.14.  fiallicall  courts  may  be  alledged  fumnnarily  ;  as  that  a  divorce  was 
36.  H  6. 5.  had  between  futh  parties,  for  fuch  a  caufe,  and  before  fuch  a  judge, 
*!'  u^j- ^fl  and  concurrent  thus  biis  qtuf  in  jure  requiruntur  \  for  the  judee  mufl 

'  38.  H.  6. 23.  ^  alledged,  to  the  mteni.  the  court  may  write  to  him  if  n  be 

42.  AflT.  3.  denied. 

48.  £.  3. 1 1.  Good  matter  mud  be  pleaded  in  good  forme,  in  apt  time,  and  in 

^*  E  *  '*6  ^"^  order,  or  otherwife  great  advantages  may  be  loft. 

21.  E.  4.  52.       35.  H.  6.  35.       JO.  H.  7. 9.  15.       II.  H.  7.  8.        22.  E.  3.  2.       34.  H.  6.  27. 

12.  H.  8.  5,  6.  7.  £.  4  32.  9.  E.  4.  24.  8.  £.  4.  31.  8.  AiT.  29.  5.  E.  4.  7*^ 
3  £•  4-  '• 

[«]  35.  H  6, 35.       [«]  Generall  eftates  in  fee  fimple  may  be  generally  alledged,  bat   \\0\*  \ 
21.  E.  4.51.        the  commencement  of  eftates  tayle,  and  other  particular  eftates  re- 
9*  "u^g5-  gnlarly  muft  be  Piewed,  unleffe  in  fome  cafes  where  they  arc  al- 

5?  E  4-  12^.^  ledge  d  by  way  (  f  inducemt  ni,  and  the  life  of  tenant  ia  taite,  or 
JO  E.  4. 18.       '<  f  J»^«f»  ought  to  be  averred. 

13.  H.  7. 18.       36.  H.  8.    PieaJlf    Br.  160. 

When 

(0  [Sec  Note^267.1 
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*   [o]  When  any  fpecaU  and  fubflantiall  matter  is  alledged  by  ei-   ['lV.Sea.193. 
rfaer  party;  that  ought  to  bee  efpecially  aniwered,  and  not  to  be  3  -^^^T* 
paired  over  by  a  gencrall  pleading.  V.Aff\*^ 

22.  A(r.  45.         2.  E.  3.  42.        13.  £.  3*  Anc.  Demerne  15.       ao.  £.  3.  lb.  45.       j,  H.  7.  S* 
lib.  10.  £0.  91.    Li.  II.  fo.  10. 

[^]  The  plea  of  every  man  ihatl  be  conftrncd  ftrongly  againft  [^  3-  H.  7,  j. 
him  that  pleadeth  ir,  for  everie  man  is  preiumed  to  make  the  beil  *^-  Aff-io. 

of  his  owne  cafe  :  ambi^uum  placitum  interpret  art  debet  contra  trofe-  '*'  !J' f  t*^ 

renfem  a?-  «•  ©  8.  b. 

^'*'^^'  2r.H  6    DetL 

43.    7.H.  6.24.  31.  35.  H.  6.  48.        47.  E.  3. 14.      PI.  Com.  46.  a.   Li.  3.  fo.  59.     LIac. 
'  Coi.  cafe. 

[y]  Every  plea  that  a  man  pleadeth  ought  to  be  triable,  for  [f ]  12.  E.  ^ 
without  trial!  the  caufe  can  receive  no  end :  et  exfedit  reipublica  ut  4o* ».  3- 

aa.  H.  6.  50. 
[r1  The  tenant  before  his  default  faved,  may  plead  all  pleas  M4o£.  3-4o« 
whicn  prove  the  writ  abated,,  as  death,  &c.  or  matters  apparent  in  43*  4^- 
the  writ;  but  no  plea,  which  prove  it  abateable,  as  taking  of  huf-  fl"  \'  3*  *• 

42.  E.  3.  3.  10.46.     6.  E.  3.  37.        8.  E.  3. 20.        10.  E.  3.  60.       14.  H.  4. 15.       u,  E,4..t^ 
3S.  £.  3.  28.     7.  H.  7.  3. 

[/]  When  a  man  is  aathorifed  to  doe  any  thing  by  the  common  [/]  i o.  E.  4.  |. 
law,  by  grant,  commiflion,  adl  of  parliament,  or  by  .cuflome,  he  V'J^^'  ^• 
ought  to  purfue  the  fubftance  and  effedt  of  the  fame  accordingly.         *  ^'^  7- 1 3. 

37.  H. 6.1.  27.  H.  8.  13.  21.H.  7.  25.  ii.H.  4.  33.  PI.  Com.  79.  16.  E.  4.  io» 
1.  H.  7.  33.  20.  H.  7. 1.  6.  £.  4- 4,  5.  21.  E.4.  54*  22*- Ht  6.  47.  lu  H.  6.  %, 
25.  £.  3.  50.  b.      23.  AiT.  7.  2.  £1)2.  Dyer  184. 

[/]  All  necefTary  circumftances  implied  by  law  in  the  plea  need  ['jPlCoaa.149. 
not  to  be  expreffed,  as  in  the  plea  of  a  feoiFment  of  a  mannor,  livery  **•  *  *°5-  »• 
and  attornement  are  implied.  ^^' "'  ^*  38? 

[«]  When  a  count,  barre,  replication,  &c.  is  defective  in  refpeft  [»]x8.E4.i6.b. 

of  omiiiion  of  feme  circumAance,  as  time,  place.  Sec.  there  it  may  22.  E.4. 2. 76, 

be  made  good  by  the  plea  of  the  adverfe  party;  but  if  it  be  infuf-   5-  ^-  7- 13- 

ficient  in  matter,  it  cannot  be  falved.  ^\  ^'  ^'  '7» 

18, 19. 

28.  E.  3.  34.      PL  Com.  229.  b.   Lib.  8.  x  33.  Turner*!  caIc. 

[w]  Every  man  (hall  plead  fuch  pleas  as  are  perdnent  for  him,  [w]  5.  H,  7, 34. 
according  to  the  quality  of  his  cafe,  eftate,  or  intereft,  as  diifeifors,  5-  £•  3-  a^* 
tenants,  incumbents,  ordinaries,  and  the  like.  **•  **'  ^'  *^- 

[x]  Surplufage  iball  never  make  the  plea  vicious,  but  where  it  [m]  19.  H.  6. 
is  contrarient  to  the  matter  before,  (i)  3o-3i«  PLCom. 

232.  b.  &  fo. 
502.  per  Dyer  Sc  503. 

[y]  That  which  is  apparent  to  the  court  by  neceiTary  colledion  [>]  13.  H. 4. 17. 
oat  of  the  record  need  not  to  be  averred*  10.  E.  4. 18. 

33-  H.  6.  54. 
^5.  H.  6.  30.     21.  H.  7.  32.     Braft*  li.  3.  fo.  154.     PI.  Com.  87.!^;     a6.  H.  6.    Card.  ^8. 

[a]  A  man  is  bound  to  performe  all  the  covenants  in  an  inden-  [«]  »•  H.  7. 15. 

Cure :  if  all  the  covenants  be  in  the  affirmative,  be  may  generally  ^'  ^■7- 12* 

plead  '"^  "•  7-  '^ 
r*^*"  13  H.  7. 19. 

26.  H.  8.  5.  b. 

* 
tS)  And  then  it  doe^,  becaufethe  phintiff  cannot  difcem  what  to  anfvvcr  to  in  his  re])!U 
cation.    Note  to  the  1 1 th  edition.  6 
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plezi  performance  of  all;  bnt  if  any  be  in  the  negative,  to  <b 
U]Li.S.f«.i33.  many  he  muit  plead  fpecially  (for  a  negative  cannot  be  perform- 
Tumer:scare,  ed)*  and  to  the  reft  generally.  [^]  So  if  any  be  in  the  disjun£liTe» 
&fo.  120*  Bon-  be  muft  (hew  which  of  them  he  hath  performed.  So  if  any  arc 
h«m'«  c»fe.^^  ^^  ^  ^^^^  ^f  record,  he  muft  ftiew  that  fpecially,  and  cannot  in- 
Li!«rVoo''     voWc  that  in  gencrall  pleading. 

rtlii  H  8  6  T»      f'^  ^^  many  cafes  the  law  doth  allow  general!  pleading,  for  . 
k.R.3. 17^        avoyding  «f  prolixity  and  tedioufnefte,  and  that  the  particular  (hall 
14.  B.  4. 7.        come  on  the  oiher  fide. 
c).E.  4.  19.  [/]  Pleadings  which  amount  to  the  generall  ifTue  are  not  to  be 

(/J  44.  E.  3.  %.  allowed ;  but  the  eeacrall  iiTuc  is  to  be  cntrcd.     ^i.  Sea.  lo. 

•34.  H.  6.  «.  o      .  * 

ii.H.6.6.\i7.  485- 499- 

12.  E«  4*  II.  14.         14.  H.  8»  24.         7.  £.3.  12.         17.  E.  3.  44* 

'  [«]  18.  H.6. 33.       [f]  Every  pica  ought  to  have  his  proper  concluiion,  as  a  pica  to 
a».  H.  6.  5  J.      (lie  writ  to  conclude  to  the  writ,  a  pica  in  barre  to  conclude  to  the 
''s  H  6  i8^««    adlion,  an  eftoppcll  to  relie  upon  the  eftoppelh :  etjic  dejimilihut. 
5.  E.  3.  15,  16.    as.  Afl*.  33.       2.  ^Vix.  Dyer  184. 

[/]  Pl.Com.  14,  [/J  When  the  concluiion  of  a  plea,  et  ijpnt,  ttjic,  is  in  the  af- 

*  15.  2.  £.4.18.  firmauve,  it  (hall  not  wave  the  fpeciall  matter,  for  there  .the  fpe- 

39-.^*  3*  H-  3^  ciall  matter  is  the  fubftance  and  foundation  of  the  conclufion,  and 

Ou  III?    2c^^  affirmed  by  the  fame.    But  where  the  concluiion  is  in  the  negative, 

isIh.  6. 10.  ^^t^  the  (peciall  matter  regularly  is  waved. 

7.4. 18.38.  AiT.  14.  24.  E.  3.48.  22.  £•  3.  13.  38.  H.  6. 25.  31.  H.-6.  14.  19*  H.  8.7* 
27.  H.  8.  12.  b. 

b]  7-  ^«  4-  *^  [g]  Whenfoever  fpeciall  matter  is  pleaded,  and  thie  conclufion 
II.  H.  7. 4.        (etjic)  is  to  the  point  of  the  writ  or  adion,  the  fpeciall  matter  is 

l*;g;J-5;      waved. 

J 3*    ■   •  9*     •      rpj^g  names  of  legall  records  are,  a  writ,  a  count,  a  barre, a  re- 
plication, a  rejoynder,  a  rebutter,  a  furrebutter,  &c. 
[^jV.  $661,485.       [^]  New  and  fubcill  devices  and  inventions  of  pleading  ought 
not  CO  alter  any  principle  of  bw,  whereof  you  have  heard  plentifully 
before. 

The  count  or  declaration  is  an  expoficibn  of  the  writ,  and  addeth 
time,  place,  and  other  neceiTary  circumftances,  that  the  fame  may 
be  triable ;  and  any  imperfedion  in  the  count  doth  abate  the  writ. 
Pleadings  are  divided  into  barres,  replications,  rejoynders,  furre- 
joynders,  rebutters,  and  furrebucters,  &c.  They  are  words  of  art, 
and  are  called  barres,  barra^  fo  called,  becaufe  it  barreth  Uie 
plaintife  of  this  adion.  RepUtationes^  a  replicamlo ;  rejunSiones^ 
*i  rejungend^ ;  rehutttr,  of  the  French  word,  rebouiif,  1.  e,  a  repil' 
Undo,  to  pui  backe  or  avoide,  and  fo  of  furrebutter. 

But  each  party  muft  take  heed  of  the  ordering  of  the  matter 
of  his  pleading,  left  his  replication  depart  from  his  count,  or  his 
rejoynder  from  his  barre;  etJic  dt  c^turis^ 
[;]Braa.U.  5.        [<]  ^n  ancient  writers  a  barre  is  called  exceptio  pertrnptoria :  a 
#b.  400.  replication  was  then  called  replication  as  now  it  is ;  a  rejoinder,  tri^ 

Fiet.  li.  6.  ca.  37.  pUcaiio ;  a  furrejoinder,  qiuuhriplieatio ;  etJic  uUirius  in  infinitum* 
(Sid.  lo.  77.  ^  departure  in  pleading  is  (aid  to  be  when  the  fecond  |)lea  con*  f^joj..  2* 

176  277.  taineth  matter  not  purfuant  to  his  former,  and  which  fortifieth  not  Li    t* 

F  nch  391.  the  fame,  and  thereupon  it  is  called  decejfusy  becaufe  he  departeth 
s.  tro.  *64j  ixQm  his  fornner  plea;  and  therefore  whenfoever  the  rejoynder  (tak- 
^0  H.  6.^^'.  '  ^"S  ^'^^  example  for  all)  containeth  matter  fubfequenc  to  the  mac- 
^.''h.  7.S.  ^*  tcr 
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tcr  of  ihc  barre,  and  not  fortifying  the  fame,  this  is  regularly  a  21.  H.  6.  31. 
departure,  becaufe  it  leaveth  the  former,  and  gocth  to  another  mat-  ^^S^^'J^^' 
ten     As  if  in  an  affife  the  tenant  plead  a  difcent  from  his  father,  '*     ^g  jj'^j^ 
and  giveth  a  colour,  the  demandant  intituleth  himfelfe  by  a  feoffe-  ib.  31. 
ment  from  the  tenant  himfelfe,  the  plaintife  cannot  fay,  that  that  (Doc.  Pla.  j  19* 
fcoffement  was  upon  condition,  and  to  (hew  the  condition  broken;  '•  C«>'  **^» 
for  that  Ihould  be  a  cleare  departure  from  his  barre,  becaufe  it  5*^^*7  S 
containeth  matter  fubfequent.     But  in  an  aflife,  if  the  tenant  plead-  «[  h*  g'  pg, 
€th  in  barre,  that  /•  S,  wad  feifed  and  infeofFed  him,  &c.  and  the  parturez. 
plaintife  fheweth,  that  he  himfelfe  was  feifed  in  fee,  until  by  /.  S, 
dtfleifed,  who  infeofFed  the  tenant,  and  he  re-entred,  the  defendant 
may- plead' a  releafe  of  the  plaintife  to  /•  S,  for  this  doth  fortifie  the 
barre. 

If  a  man  plead  performance  of  covenants,  and  the  plaintife  reply,  (Sid.  10.  77, 
rf»t  he  did  not  fuch  an  aft  according  to  his,  covenant,'the  defenaant  i^?.",^?^**^ 
faith,  thai  he  offered  to  do  it,  and  the  plaintife  refufed  it ;  this  is  a     '  eu  oi  V-*^ 
'<Ieparture,  becaufe  the  matter  is  not  purfuant ;  for  it  is  one  thine  ^.  E.  3.  3.     ' 
to  doe  a  thing,  and  another  to  offer  to  doe  it,  and  the  other  refufed  40.  E.  3.  32. 
to  doc  it :  therefore  that  (hould  have  been  pleaded  in  the  former  4S«^*  3-  Z** 
plea.     Fi^g  ^  ca'vfin  a  quare  imfedit,  what  plea  (hall  be  fafely  *^*j,^'  3*  "* 
pleaded  in  primo  placito,  \  j,  ^^^^^ 

When  a  man  in  his  former  plea  pleadeth  an  eftate  made  by  the  <;.  H.  7. 27. 
common  law,  in  the  fecond  plea  regularly  he  (hall  not  make  it  good  8.  H.  6.  11. 
by  an  ad  of  parliament.     So  when  in  his  former  plea  he  intituleth  33'  H- 6. 14* 
himfelfe  generally  by  the  common  law,  in  his  fecond  plea  he  fhall   ,  'saund  B  ^'^* 
not  enable  himfelfe  by  a  cuilome,  bat  Ihould  have  pleaded  it  £rih     ,s^.)     '   ^' 

If  a  man  plead  an  eAate  generally,  (as  for  example  a  feoife-  Pi.  Com.  105.  h. 
floent  in  fee)  he  in  his  fecond  plea  (hall  not  maintain  it  by  other  Fuhnerfton'j 
natter  tantamount  in  law,  as  by  a  diifeiiin  and  releafe,  or  by  a  leafe  ^^^'„ 
and  releafe,  or  a  gift  in  tayle  in  barre,  and  in  the  fecond  plea  a  ^'*  y^  g'  !^* 
recovery  in  value;  for  this  is  a  departure:  but  he  in  that  cafe  21.  H.  7.17, 
Aall  connt  of  a  gift,  and  maintaiae  it  in  his  replication  by  a  reco*  37*  H.6.  5. 
very  in  valae,  becaafe  he  could  have  no  other  count.  3^-  H.  6.  2$. 

(Sauad.  142. 
S.C.  I.  I.eo.  8i.     S.C.  Raym.  6g.      Sld«  142.)        %u  H.  7.2$.       1.  E.  4.  4.        3-  H.  7.  f. 
7.  H.  7. 2. 

See  more  of  this  matter^  where  the  plaintife  varying  from  time  Vid.Secfc.4«$. 
or  place  alledged  in  the  count  of  adUons  traniItory«  &all  commit 
ao  departurf. 

The  plea  that  containes  duplicity  or  multiplicity  of  di(lin£t  mat-  PL  Cob.  t\^. 
ter  to  one  and  the  fame  thing,  whereunto  feverall  anfwers  (admitting  i4^* 
£ach  of  them  to  be  good)  are  required^  is  not  allowable  in  law. 
And  this  rule  you  fee  extendeth  to  pleas  perpetuall  or  peremptory^ 
and  not  to  pleas  dilatory ;  for  in  their  time  and  place  a  man  may  ^ 

ufe  divers  of  them;  and  hereof  ancient  writers  •  fpeake  notably:  •FletalLf.* 
BicMt  MBmr  una  a&iant  Mti  experiri  /alum  Hid  durante ^  fie  cp^rtet  35*    ?[*^?J^ 
Uneutpn  una,  exceptiene^  dum  tamen  ptnmptoria  (quod  de  d'llatoriis  non    ^    •       ^^ 

g  tenendum) ;  quiafiliteretpluribusutiexceptionihuipertmptoriisfimul 
femel^ficut  fieri  poterit  in  dilatwiisyfic  fiqueretur,  quodfi  in  proha*  j 

^ioue  unius  difeceritt  ad  aliam  probandam  pojfn  habere  recurfitf4»  quod  ^^ 

mn  eft  permiffibile,  non  magis  quam  aliquem/e  defendere  duobus  baculis 
im  dueilot  am  uttus  tantim  fitffciatn 

Bar  where  the  tenant  or, defendant  may  pleade  a  gencrall  iiTue^  , 

tiftcmipon  the  geoerall  Ufiie  pleaded^  ha  ma/  give  in  evidence  as 

many 
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many  c[i(lin6l  matters  to  barre  the  adion  or  right  of  die  demaodant 
or  plaintife,  as  he  can.  (i) 
?Dof  Pu^^    ^       A  fpeciall  verdid  may  containe  double  or  treble  matter ;  and 
^  .  1350  therefore  in  thofe  cafes  the  tenant  or  defendant  may  eyther  make 

choice  of  one  matter,  and  to  plead  it  to  barre  the  dematdanc  or 
plainiife,  or  to  plead  the  geaerall  iflae,  and  to  take  advantage  of 
all ;  or  he  may  plead  to  part  one  of  the  pleas  in  barre,  and  to  ano« 
19.  R.  6.  »7*  ther  part  another  plea ;  and  hts  conclafion  of  his  plea  (hall  aroide 
doubleneiTey  and  hereby  neither  the  court  nor  the  jury  is  fo  much 
inveigled,  as  if  one  plea  (hould  containe  divers  dillindt  matters. 
And  if  the  tenant  make  choice  of  one  plea  in  barre,  and  chat  be 
found  again  ft  him,  yet  he  may  refort  to  an  aAion  of  an  higher  na* 
ture»  and  take  advantage  of  any  other  matter.  And  the  law  in 
this  point  is  by  them  that  under((and  not  the  reafon  thereof  mif- 
(Aatii39»a  )      liked,  faying.  Nemo  prohibeiur  pluribus  dffenfionibui  utL 

And  it  is  worthy  of  obfervation,  that  in  the  raignes  of  EdvMri 

the  fecond,  Ed-ward  the  firft,  and  upwards,  the  pleadings  were 

plain  and  fenilble,  bat  nothing  curious,  evermore  havihg  chiefe 

refped  to  matter,  and  not  to  formes  of  words,  and  were  often 

holpen  with  a  quajiium  eft,  and  then  the  queftions  moved  by  the 

court,  and  the  anfwers  by  the  parties  were  alfo  entred  into  the  roUe. 

But  even  in  thofe  dayes  the  formes  of  the  regifter  of  originall 

writs  were  then  pundually  obferved,  and  matters  in  law  excellently 

debated  and  refoived;  and  where  any  great  difficulty  was,  then  i€ 

was  refoived  by  all  the  judecs  and  fages  of  the  law  (who  were  for 

Hn.  31.  C.  I.     matters  in  law  called  concuium  regis)  and  their  aiTembly  and  reib- 

cor.  Rcf.  in  fine  lucion  was  entred  into  the  rollc.     As  for  example,  in  the  great  cafe 

"^  in  a  ^uare  impedit,  between  the  king  and  the  prior  of  Worcefter,   - 

concerning  an  appropriation,  whether  it  were  a  mortmaine,  the  re- 
cord faith,  ad^  quern  diem  ^venit  pradiBus  prior  per  ettornatum  Jkamt   >>  i  i 
l^c,     Et  examinatis  et  intelleffis  rtcordo  ft  proceffu  coram  toio  concilio  1 3^4*     J 
tarn  thefaurario  et  barorAbus  de  fcaccario  quam  canetUario,  ac  etiwn 
jujficiariis  de  uiroque  banco  in/pe3d  cau/d^  pro  qttd,  pro  domino  regt 
.  dicimtf  quod  ad  ip/lm  regem  ptrtinet  pra/entaret  &c,  confidoratum  tft% 
ISc*    For  in  thofe  dayes  though  the  chancellor  and  treafurer  were  ^ 
for  the  moft  part  men  of  the  church,  yet  were  they  expert  and 
learned  in  the  lawes  of  the  realme. 

As  for  example,  in  the  dme  of  ohe  Conqueror,  Egtlricus  epifnput 

Ciceftr en/is  vir  antiquijpmus^  et  in  tegibus  fapientiffimus^  as  elfewhero 

I  have  ^id. 

[4]Ockaro;fo.>       [a]  Nigellus  epifcopiU  Elienfis  Hen.  I.  tbefauntrius  in  temporibtts 

*7*  '   fuis   incompar'abilem  babmit  Jcaccarii  fciemiam%  et  dt  e&dem  fcripfil 

optim}»  • 

^]Pafch.s.R.       [^]  Henric^s   Cant,  eptfcopus^   H.   Dunilm"  epijcopm,  IFilUelmnt 
I.  cor.  Regr.       £iig„j;,  gpi/copus,  G.  Rofen/.  epi/copnsi 

[f]i.  H.  3.  Rot.        Jf  J  Martihus  de  Patejhul  clericus  decemus  Dimi  Pmdi  Louden*  eon- 
paL  BrzCt:  fatpe.  ^/^^^^  yj^,-,  capita/is  juftic*  de  banco,  quia  in  legibusb^ms  regni.peri- 

tijpmus, 
{d]  Bra£l.  frpe.        [^r]   WiWus  de  Raleigh  elericns  jufliciariui  dmmni  regis. 
[/]  8.  E.  3.  31.         [/]  yohannes  cpi/copus  Carlitnju  temptre  //.  3. 

Robert  us  PaJJelewe  epi/copus  Ciceftr enfis  tempore  H,  3. 
f/]Rot.  pat.  lyi  Rf,l,tf.tus  de  Lexintonio  clericus  conftitutus  capitalis  juflic*.  di 

TohaMnee 
(r)  [Sec  Note  268.1 
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r^l  7^^"W  Brifton  tpifcopus  Hereford:,  *  f^f]  Liberejuide 

[b"]   Hinficus  de  Stanton  clericus  conftitutui fuit capitalii  juftic'ar'us  legibttBcrut 
•d pla€ita\  with  many  others.     And   fo  were  divers  and  many  of  ^'^'P^*  **«?• 
<he  fiobilityy  who  when  matters  of  great  diflicuUie  were  brought  into  r^j  Ret.  pac 
the  upper  houfe  of  parliament  by  writ  of  error,  adjourncment^  or  17.  £.  %, 
other    parliamentary  courfef  did  by  the  affiftance  of  the  reverend 
jadges,  who  ever  attended  in  that  court,  j^^gc  3^"^  determine  the 
iame  as  by  former  and  ancient  records/ and  fpecially  by  the  faid 
record  of  5.  R.  I.  doe  manifeftly  appeare;  and  therefore  the  lord* 
of  parliament  were  called  for  thofe  purpofes^  concilium  re^s  \  and 
like  to  the  aforementioned  record  there  be  very  many. 

In  the  raigne  of  Edward  the  third,  pleadings  grew  to  perfe^lion 
V>th  without  lameneiFe  and  curioflty ;  for  then  the  judges  and  pro- 
feflbrs  of  the  law  were  excellently  learned,  and  then  knowledge  of 
the  law  flouriihedy  the  ferjeantsof  the  law.  Sec,  drew  their  owne 
pleadings ;  and  therefore  truly  faid  that  reverend  jullice  Thiming^ 
in  the  raigne  of  /f.  4.  that  in  the  time  of  Edtu.  3.  the  law  was  in  a  la.  H*^*]. 
higher  degree  than  it  had  been -any  time  before;  fur  (faiih  h")  be- 
fore that  time  the  manner  of  pleading  was  but  feeble  in  comparifoa 
of  that  it  was  afterward  in  the  raigne  of  the  fame  king. 

In  the  time  of  Hcnrie  the  Sixth  the  judges  gave  a  quicker  eare  td 

exceptions  to  pleading.^!,  than  either  their  predecefTors  did,  or  the 

judges  in  the  raigne  o\  £  iw,  the  fourth,  when  our  author  flouridied, 

or  once  that  time  have  done,  giving  no  way  to  nice  exceptions,  fo  (Hob.  33^1 

long  as  the  fubilance  of  the  matter  were  fufficiently  ihewed.     And  Ante  71.  a.| 

as  in  the  raigne  of  Idag  Eatuurd  the  tnird,  by  an  ad  of  parliament  *  *  36  B.  3.ca.if, 
" "  "  46.  E.  3«  zi. 


ignc  oT  queeae  Liix.i4)cth»  l>  10.  /0.13X. 
proviiion  is  made,  that  after  deniurr«:rihc  judges  Aiall  give  judge-  {L^jc.Pli.  116.) 
inent  according  to  the  right  of  the  caufc  and  matter  in  la»v,  ivirhout  *''•  ^^-  ^^*  *'*• 
regarding  any  imperftdion,  dcfed,  cr  want  <;f  frme  in  any  writ,  ^''^*'**  4*** 
reiorne,  plaint,  declaration,  or  other  pleading  or  courfc  of  proceed- . 
ing  whaifoever,  except  fuch  as  the  party  demurring  ihall  fpecially 
(hew.     In  which  a^s  appeal  s  aid  rnd:dmencs  of  fcluiy,  murder, 
or  treaibn  concerning  man^s  life,  and  the  forfeiture  of  hij»  lands  and 
goods,  are  excepted      An  excellent  and  a  profitable  law,*concui  ring 
with  the  wtfedome  and  judgement  of  ance  a  and  latter  time:«  that 
have  difallowed  curious  and  nice  excep^iOMs  tending  to  ihe  over- 
throw or  delay  of  juflice;  apices  juris  nan  Juntjura:  yet  it  is  good 
for  a  learned  profeilbr  to  make  all  things  plain  and  perfect;  ana  not 
to  trail  to  the  after  aid^f  or  amendment  by  force  of  any  liaiute,  leit 
his  client's  cauie  matchcth  not  therewith ;  and  as  it  is  in  phyficke 
lor  the  health  of  a  man's  body,  fo  it  is  in  remedies  for  the  lafety  of 
A  man's  caufe.     In  law,  prafiat  cautela  quum  medela. 
i}tt(  aoHr  let  us  rcturoe  to  our  author^ 


ic€t. 
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(Sia.  175,  »7«0 

(Doc.  Pla.  70. 

lit.  136. 138.  a54.)       (If.  Re^5». «.) 

/TEMy  fi  fiyent  feignior  it  tenant^ 
*  mefqui  Ufeignior  cvnfrma  feftati 
qui  U  tenant  ad  en  Us  tenements^  uncere 
U  feigmorie  entierment  demurt .a  U 
fdgmor  C9m$  ilfmt  adevant^ 


Sea.  535,  53^,  537- 


ALSO,  if  there  be  lord  and  tc- 
■^  nant,  albeit  the  lord  confirme  the 
eftate  which  the  tenaunt  hath  in  the 
tenements,  yet  the  feigniorie  remain*  T-q-   -1 
eth  entire  to  the  lord  as  ic  was  be-  13^5*    'J 
fore. 


Scd:.  536. 


r  N  mefme  le  manner  eji^ft  home  ad 

^^   un  rent  charge  hors  de  certeine 

terrgy  et  il  confirma  Feftate  que  le  tenant 

ad  en  la  terre,  uncore  demurt  a  le  con^ 

firmer  le  rent  charge. 


T  N  the  fame  manner  is  it,  if  a  man 
^  hath  a  rent  charge  out  of  certaine 
land,  and  hee  confirme  the  eftate 
which  the  tenant  hath  in  the  land,  yet 
the  rent  charge  remayneth  to  the  con- 
firmor. 


Se<a.  537, 


r  N  nufme  le  manner  efl^fi  un  home 
•^  ad  common  de  pafture  t  ^  tf  w/^r 
terre^  s'il  confirma  ejlate  de  le  tenant 
de  la  terrej  rien  departera  de  luy  de 
fin  common  ;  met  ceo  nient  ohjiant  de 
eommon  demurt  a  luy  come  fuit  ade^ 
vant*^ 


T  N  the  fame  manner  it  is,  if  a  man 
hath  common  of  pafture  in  other 
land,  if  he  confirme  the  eftate  of  the 
tenant  of  the  land,  nothing  (hall  pafle 
from  him  of  his  common ;  but  not- 
withftanding  this,  the  common  Ibali 
remayne  to  him  as  it  was  before. 


H 


ERE  is  the  iixth  cafe  wherein  the  releafe  and  confirmation  doe 
differ ;  for  by  the  releafe  of  the  feigniory»  rent  charge  or  com- 
mon are  extinct.  And  (b  thefe  three  Sedions  be  evident,  and  need 
no  explication,  faring  that  fome  doe  gather  vpon  thefe  two  lall  Sec- 
tions and  the  next  enfuing,  that  a  man  cannot  abridge  a  rent  charge 
or  common  pafture  by  a  confirmation,  as  he  may  doe  a  rent  fervice 
in  refpeA  of  the  privitie  betweene  the  lord  and  tenant,  fo  as  (fay 
they)  a  tenure  may  be  abridged  by  a  confirmation,  bot  not  a  rent 
charge  or  common:  and  therefore  Littleton  beginneth  the  next 
Seflion  with  an  adverbe  adveriative,  viz.  {mes  but)  &:c.  But  a 
man  may  releafe  part  of  his  rent  charge,  or  common,  8cc. 


*  mefque'^^tk  L.  and  M,  and  Roh.         f  «»— ^Vj  L.and  M.  and  Rob. 


Sea. 


Lib.  3, 


Of  Confirmation! 


Sc(ft.  538. 


Scet.  538, 


JL^^^  fi  foUnt  fslgmor  et  tenant^ 

Uqtul  tififint  Hint  dejonfeignior 

f€r  le  fervid  de  fealtie  et  20  x.  ds  rent^ 

Ji  li  ftignhr  per fonfaii  cwfirma  reflate 

le  tenant^  a  tentr  per  12^.  9U  per  un 

denier^  ou  per  un  maile:  en  ceft  cafe  le 

tenant  eji  difcharge  de  touts  Us  outers 

ferviceSt  et  ne  rendra  rien  a  Ufeigniory 

firfque  ceo  que  eJi  comprtfe  deins  mefme 

le  confirmation. 


"D  U  T  if  there  be  lord  and  tenant, 
which  tenant  holdeth  of  his  lord 
by  the  feiyice  of  fealtie  and  20  fhiU 
lings  rent,  if  the  lord  by  his  deed  con- 
firme  the  eftate  of  the  tenant,  to  hold 
by  12  pence,  or  by  a  penny,  or  by  x 
halfe  peny :  in  this  caie  the  teiunt  is 
difcharged  of  all  the  other  ferv'ces, 
and  (hall  render  nothiqg  to  the  lord, 
but  that  which  is  comprifed  in  the. 
lame  confirmation. 


A 


ND  the  reafon  wherefore  no  fervice  of  another  cannot  be  re.  a^-E.  3*92993. 
ferved  upon,  the  confircpation  is,  becaufe  a«  long  as  the  ftate  of  i^V^^'  27' 
the  lard  continueth,  it  cannot  by  the  confirmation  of  the  lord  be    *     jj'/    **' 
charged  with  any  new  fervice.     So  as  it  is  evident  that  the  lord  by  7.  £.  4.  ^r.  a, 
his  confirmation  may  diminiOi  and  abridge  the  fervices,  but  to  re-   21-  E.  4.M, 
ferve  upon  the  confirmation  new  fervices  he  cannot,  fo  long  as  the  P"  Brian, 
former  eftate  in  the  tcnancie  conlinueth.  '  And  as  where  a  confir-  ]^'q^\}\^^^ 
MOC.  b*J  mation  doth  inlarge  aa  eftate  in  land,  there  ought  to  be  privitie,as  ro.  Kep.  33!) 
bath  beene  faid ;  fo  regularly  where  a  confiraia4on  doth  abridge 
iervices,  there  ought  to^bc  privitie  alfo. 

And.thcrcibre>  here  Littleton  putteth  his  cafe  of  lord  and  tenant  7*  B.  3.  19. 
betweene  whom  there  is  privitie.     And  therefore  if  there  be  lord,  **•  ^*  3-  '^"^ 
Oiefne  and  tenant,  the  lord  cannot  confirme  the  eltate  of  the  tem^nt 
to  hold  of  him  by.  leiTer  fcrvices,  but  this  is  vo'd,  for  that  there  is 
'    no  privitie  betweene  them,  and  a  confirmation  cannot  make  fuch  an 
alteration  of  tenures. 

And  the  cafe  in  4.  £.  7.  maketh  nothing  againft  this  opinion;  4.f-3*>9* 
for  there  the  cafe  io  fubftance  is  this :  John  de  Bonvlle  bc^Id  cer- 
taine  lands  of  Ral/e  Femon,  and  before  the  ftatute  of  q^ia  emptoret 
xerrarum,  levied  a  fine  of  the  fame  lands  to  the  abbot  of  Cog/all 
and  his  fucceftbrs  to  hold  of  the  chiefe  lord  (which  was  Ral/e  Fer* 
ttan)  by  the  fervices  due  and  accuftomed.  Ral/e  Vernon  msde  a 
charter  to  the  faid  abbot  in  thcfe  words  :  Conceffi  etiam  eidan  ahbati 
tt  /ncce/foribtis  /uii  rclaxa^vi  et  auittum  clamavt  totumjus^  i^c,  qu:d 
ikobeOt  njtl  pottro  habere  in  omnibus  tinementis  qu4f  idem  ^bbaj  hubet  de 
4ono  yolnmnis  de  Bon*vile,  tenendft^  de  me  et  i^redibus  meis  in  pur^m^ 
^  forpeiuam  eleemofinam  \  and  adjudged,  that  it  was  a  good  tenure' 
in  frankalmoigne  :  which  cafe  proveth  nothing  that  the  lord  para* 
nount  may  by  his  confirmation  to  the  tenant  peravaile  extin£t  the 
mefnaltie  ^as  it  is  abridged  by  mz^r  Fitxbtriert  in  the  title  of  Con* 
-firmation^  pi.  21.)  for  the  immediate  lOrd  did  there  make  the  faid 
charter,  and  not  any  lord  paramount,  f  And  therefore  it  is  eyef 
good  to  rciie  upon  the  book*  at  large,  tor  many  times  comptndiM 
Junt  di/pendia,  and'  meUtis  efi  petere  jo/ttest  quam  JoBari  Ti'uidn)^ 
And  ot  this  opinion  was  jnaftcr  ^io^judtn  upon  good  advifencftt  aiU 
^oofideratioo* 


Vol.  l\ 


Aai 
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Sea.  539. 


4.  B.  3.  19. 
9.  £.  3.  I. 

IE.  C  4.  II* 
]6E.  i<     fines  4. 
6.£Ui.Drtr2S0. 


(Ant.  47.  O 
{Plo.  563.  b.) 
Br'.tton  f".  57. 
177.    40.  £.  3. 
21.47,48. 
1 8.  £.  3. 16. 
56.*Afr.  6. 

14*  **•  4"  ^* 


(Ant.  76.  a.) 


13.  R.  1.  tiu 

avQwrir  S9. 

NotidiAuma 

Fitxh. 


(Anc.  13.  a.) 


And  here  is  the  fev^nth  cafe  wherein  the  rrlcafc  and  confirmation 
doth  agree ;  for  if  there  be  lord  a«d  tenant  by  fealty  and  twenty 
(hillings  rent,  the  lord  may  releafe  all  his  right  in  the  feigniorie  or 
•in  the  ienancie>  faving  fealtie  and  ten  (hillings  rent ;  bat  he  cannot 
fave  a  new  kinde  of  lervice,  for  he  may  afwell  abridge  his  fervices 
upon  a  releafe  as  upon  a  confirmation.  And  as  there  is  required 
privitie  when  the  lord  abridgeth  the  fer  vices  of  his  tenant  by  his  Con- 
firmation ;  fo  mod  there  be  alfo,  when  the  lord  by  his  releafe  abridg- 
eth the  ferviccs  of  his  tenant.  And  therefore  the  lord  paramount 
cannot  releafe  to  the  tenant  peravaile  faving  to  him  part  of  his  fer- 
vices*  bui  the  faving  in  that  cafe  is  void  (i). 

"  £/  ttndra  rien  a  fen  Jei^nMr  for/que  ceo  que  tft  ccmfriftt  Wf  .* 
Which  words  arc  thus   to  be  under<  ood ;  that  the  tenant  (hall  not 
rendi'r  a^y  more  rent  or  annuall  fervice  to  the  lord  than  is  contained 
in  the  deed ;  but  other  thines  notwithftanding  the  faid  confirmation 
the  tenant  (hall  yeeld  to  the  lord,  as  releefe,  2iy^t  pur  file  marier^  and 
ayde  pur /aire  fitx  cbl'valtr^  becaafe  thefc  are  incidents  to  th6  te- 
nure that  remaine,  and   (hall  not  be  difcharged  without  fpeciall 
words,  by  the  generall  words  qf  alt  other  afUons,  ferviccs  and  de- 
mands.    And  fo  if  a  man  hold  of  me  by  knight's  fervice,  rent,  fuit, 
&c.  and  I  releafe  to  him  all  my  right  in  the  feigniorie,  excepting 
the  tenure  by  knight's  fervice»  or  confirme  his  ellate  to  hold  of  mc 
by  knight's  lervice  only  for  all  manner  of  fervices,  exactions,  and 
demands;  yet  (hall  the  lord  have  ward»  marriage,  releefe,  ayde  pur 
file  marleVi  et  pur  fa'tre fitz  chtvaler,  for  thefe  be  incidents  to  the  te- 
nure that  remainc.     But  it  is  holden,  that  if  a  man  make  a  gift  iki 
taile  by  deed  referving  two  (hilKngs  rent  a  luy  effiii  beires  pro  om» 
nibus  it  omninodis  ferviiiis ,  txa.^'ionihus Jtculuribui  et  cun&is dimamdisp 
if  the  donee  die  his  hcire  of  full  age,  the  donor  (hall  have  no  re. 
lecfe,  becaufe  in  the  originall  deed  ol  the  gift  in  taile  it  is  exprefly 
limited,  that  by  the  fervice  of  two  lliiUings  rent  he  (ball  be  quite 
of  all  demands  (and  releefe  lieth  in  demand)  ;  and  by  reafon  of 
thofe  words,  ("ay  they,  there  cafinot  any  relcele  become  due ;  but 
fome  doe  hold  ^he  conirary  in  that  cafe. 


.  Sed.  539. 


JIA^^S  ft  le  fei^ntor  voik  per  fait 
de  confirmation^  que  le  tmant  en 
cejl  cat  doit  render  a  luy  un  efperver  oh 
un  rofe  annua!m*nt  a  tiel  je^Ji^  13' c. 
cefl  •  confirmation  eft  voidcy  pur  ceo  que 
il  referva  a  Itiy  un  novel  chofe  que  ne 
fuit  parcel  de  fits  fervices  devant  la 
confi} motion^  et  ijfint  le  feignior  poit 
Hen  per  tiel  confirmation  abrid^er  les 
Qrvices  f  per  queux  le  tenant  tient  de 

luyy 

•  ctmfrmatm^rerevaekn,  L.  and  M.  and 
Rdi. 


T>  U  T  if  the  lord  will  by  his  deed 

of  confirmation,  that  the  tenant  . 

in  this  cafe  (hall  yeeld  to  him  a  hawke  [3^»  i«J 
or  a  role  yearly  at  fuch  a  ftafl^  he* 
this  confirmation  is  void,  becaufe  hce 
refer veth  to  him  a  new  thing  which 
Was  not  parcell  of  his  fervices  before 
the  confirmation :  and  fo  the  lord 
may  well  by  fuch  confirmation  abridge 
the  fervices  by  which  the  tenant  hold-^ 

'     cth 

t  per  queux  U  tenant  tient  de  luj,  n«t  ia 
L.  and  M.  oor  Rob. 


(1)  [See  Note  169.] 


Lib.  3* 


Of  Confirmation. 


Seft.  540. 


luyy  mes  U  m  pott  referver  a  luy  novel    eth  of  him,  but  hee  cannot  rcferve  to 
jkrvices.  him  new  fervices- 

'T^HI  S  upon  that  which  hath  beene  faid  before  in  the  next  pre- 
'*'    ceding  Seftion  is  evident,  and  needeth  no.  further  explication. 


Se<ft,  540. 


TTEMy  Ji  foit  feignior  t>  mefne^  et 
tenant^  et  U  tenant  eft.  un  abbe^  que 
tient  de  rrufne  per  certaine  fervtce  an^ 
nuabnent^  k  quel  rCad  afcun  caufe 
§  d*aver  acquitance  envers  Jon  mefne^ 
pur  porter  briefe  de  mefne^  \  (^c.  en  cejl 
cas^  Ji  le  mefne  confirma  Vejiate  que 
Pabbi  ad  en  la  ierre^  a  aver  et  tener  la 
ierre  a  luy  et  a  fes  fuccejfors  enfrank^ 
abnoigne^  ifc,  en  ceft  cas  le  confirmation 
eft  bone  J  et  adonques  Pabbe  tiendra  de  le 
mefne  gn  frankalmoigne.  Et  la  caufe 
efty  pur  ceo  que^  nul  novel  fervtce  eft 
referve^  car  touts  les  fervices  efpecial- 
ment  fpecifies  font  extinffsy  et  nul  rent 
eft  rejerve  ^  al  mefne^  forfque  •*  que 
Pabbe  tient  de  luy  la  terre^^  et  ceo  fijl 
+t  i^  devant  la  confirmation ;  car  celuy 
que  tient  en  frankalmoigne  ne  doit  fair e 
afcun  corporallfervice  j  iffint  XX  y^  P^ 
tiel  confirmation  il  appierty  que  le  mefne 
ne  referva  a  luy  afcun  novel  fervice^  mes 
qui  Us  tenements  ferront  tenus  de  luy 
[jo6.  b,1  come  ceofuit  devant*  Et  en  ceft  cafe 
Pabbe  aver  a  un  briefe  de  mefne^  s^il 
foit  diftreine  en  fon  default^  perforce  de 
le  dtt  coT^rmution^  lou  per  cafe  il  ne 
pmffoit  aver  *  un  briefe  adevanty 
blc. 


ALSO,  if  there  be  lord,  mefne, 
and  tenant,  and  the  tenant  is  an 
abbot,  that  holdetb  of  the  mefne  by 
certaine  fervices  yearly,  the-  whcti 
hath  no  caufe  to  have  acquitance 
againft  his  mefne,  for  to  bnnv;  a  writ 
of  mefne,  &c.  in  this  cafv*,  if  the 
mefne  confirme  the  eftate  that  tne 
abbot  hath  in  the  land,  to  have  a: id  to 
hold  the  land  unto  him  &  his  fuccef* 
fors  in  frankalmoigne,  or  free  alme<, 
&c.  in  this  ca(e  this  confirmacio-i  is 
good,  and  then  the  abbot  hoidetti  of 
the  mefne  in  frankalmoigne.  And 
the  caufe  is,  for  that  no  new  fervice  1^ 
referved,  for  all  the  fervices  fpeciaity 
fpecified  bee  extindi,  and  no  rent .  is 
referved  to  the  mefne,  but  the  abbot 
{hall  hold  the  land  of  him  as  it  was 
before  the  confirmation ;  for  he  that 
holdeth  in  frankalmoigne  ought  to  doe 
no  bodily  fervice;  fo  that  by  fuch 
confirmation  it  appeareth,  the  mefne 
(h-ili  not  referve  unto  him  no  new 
fervice,  but  that  the  lands  fhall  bee 
hotden  of  him  as  it  was  before.  And 
in  this  cafe  the  abbot  ihall  have  a  writ 
of  mefne,  if  hee  bee  did  rained  in  bis 
default,  by  force  of  the  faid  confirma-* 
tion,  where  per  cafe  hee  might  not 
have  fuch  a  writ  before. 


LJERE  oar  author  having  feene  the  former  bookes  putteth  his  4*  ^  V  ^9- 
**  cafe,  that  the  mefne  maketh  the  confirmation  to  hold  in  frank-  "  p-  VJr^'J': 
'  almoigne,  and  not  the  lord  paramount.  cafe.  10.  E.  3  V 

^t   i^,  E.  3.  con- 


€€ 


X  mefite — mefme^  L.  and  M.  but  not  in 
Roh. 

§  per  cas  added  L.  and  M.  and  Roh. 

|}  &r.  not  in  L.  at>d  M.  nor  Roh. 
•  f  al  mefne  npt  ia  L.  and  M«  nor  Roh. 


••  que  not  in  L.  and  M. 

Jf  // — a  iui,  L.  and  M.  and  Roh. 
I  que  i)q|  in  L.  and  M.  nor  Roh. 
«  un^tliti  L.  and  M,  and  Rob. 


Ta 


Lib.  3«     Cap.  9.        Of  Confirnvatloir. 


Sedl.  541  • 


«  Et  tncejl  csje  Pahhi  aiwrs  hritft  Jk mtjke**  Here  is  tQ  bee 
noted,  that  upon  a  cODfirmation  to  hold  in  freealmoigne  there  lyeth 
a  writ  of  mefne,  albeit  the  caafe  of  acquitall  beginne  after  the 

^^'*^^^^''*    ^°^  ^^  "P^*^  ^^'^  *  confirmation  the  uaant  (halt  have* 
3 1.  E.  1  •  'Mcfne  cwirm /•rmmm  fuffamenti* 
55.    ij*  E.  3* 
ATOwrie  100.      »a.  E.  3. 18. h.      30.  E.  3.  13.      16.H.  3.  ATOvrie  a43-       (9-  *«?•  'I®-) 


Armat.  8. 

4.  E.  3  191  «•• 
F.  N.  B.  136. 
h.  &  q. 
4-E-4-35 


Sedt.  541 


TTEM^  fi jio fui feifie tun  vilUin 
•^  r^m/  ii  vilUin  en  groi^  it  un  outer 
luy  prent  hors  de  ma  fojpjfiony  enclaU 
mant  luy  ePeJirefon  vtlUine  \  la  ou  il 
n^avoit  afcun  droit  drover  luy  corns  fon 
villeine^  et  puis  jeo  confirma  a  luy  Vfjlatc 
que  il  ad  en  mon  villeiney  ceji  confirma* 
tion  femhli  void^  pur  ceo  que  nul  pott 
avtr  poffeffwn  de  un  home  come  de  vil^ 
leine  en  groffcyfi  non  celuy-  que  ad  droit 
de  luy  aver  come  fon  villein  engroj/e. 
Et  ijjint  entant  que  celuy  a  que  Je  con- 
firmation  fuitfait^  nr  fuitfii/te  de  luy 
come  de  fon  vilhine  a  le  temps  de  con-- 
firmation  faity  tiel  confirmation  cjl  void. 


ALSO,  if  I  be  feifed  of  a  villeine 
'^  as  of  a  villeine  in  grofle,  an^ 
another  taketh  him  out  of  my  poflef* 
flon^cl  ayming  him  to  bee  his  villein 
there  wnere  bee  hath  no  ri^bc  to  have 
him  as  his  villeine,  and  a^  1  con- 
firme  to  him  the  eftate  which  hee  hath 
in  my  villeine,  this  confirmation  leem- 
eth  to  be  voide,  for  that  none  may 
have  pofTeffion  of  a  man  as  of  a  vil* 
leine  in  grofle,  but  he  which  bath 
right  to  have  him  as  his  villeine  in 
grofle.  And  fi>  inaiinuch  as  hee  tp 
whom  the  confirmation  was  made, 
was  not  feifed  of  him  as  of  his  villeine 
at  the  time  of  the  confirmation  made> 
fuch  confirmation  is  void. 


45.  E.  3.  10. 

30.  H.  6.  tit* 
barre  59. 
Regiftrum  lOS. 
1.  H.  6.  cap.  5. 

(Pofl.  323.8.) 
Brooke  tic.  p{0- 
percie  28. 
(S«a.  589,  59C 

[a]  Bratron  lib. 
a.59.b.  »4.E.3. 
tic.  dircont.  16. 
^z.  E.  3.  18. 
40.  E.  3.  17. 
43^E.  3.4. 
9.  n.  4.  3!^. 
Dier.  10.  £lix. 
Crowche'^  cafe. 


TT  E  R  £  19  to  be  obfcrved  a  diverfity  betwccne  the  caftodie  of 
"  the  body  of  a  ward  within  age,  and  a  right  of  inheritance  iti 
the  body  of  a  villeine  in  grofle ;  tor  a  man  may  bee  put  out  of 
pofTeffion  of  the  cuflodie  of  his  ward,  but  not  of  his  villeine  in 
grofTe,  no  more  than  a  man  can  bee  of  his  prifoner  which  he  hath 
taken  in  warre. 

Alfo  of  things  that  are  in  grant,  as  rents,  commonf,  and  the  Kke* 
it  is  at  the  election  of  the  party  whether  hee  will  be  diiJeifed  of  them 
or  no,  as  (hall  bee  faid  after  in  his  proper  place,  (i)  fiut  of  a 
villeine  in  groife  he  cannot  at  all  be  diffeifed.  [a]  Am  'vuiet  com" 
fiffnatio  nifi  ille  fui  confirmat  fit  in  pcffijjione  ret  *vel  juris  unde  fieri 
debet  confirmation  C^  eadtm  modo  tfifi  ille  cui  confirmatio  fit^  fit  tn  poj* 
feffione* 

And  materially  doth  Littleton  p«t  his  cafe  of  a  plleine  in  grofle; 
for  of  a  villeine  regardant  to  a  manner,  the  lord  may  be  pu^out 
of  poiTefiion ;  for  by  putting  him  out  of  pofTeffion  of  the  mannor^ 
which  is  the  principal!,  hee  may  likewife  oee  put  out  of  pofTeiSdn 
of  the  villeine  regardant,  which  is  but  accelTory.  And  by  the  re* 
covery  of  the  manner  the  villeite  is  recovered.  But  if  another 
doth  take  away  my  villeine  in  .^rofTe  or  regardant,  he  gaineth  no 

pofTeffion 


\  laouil  iCavoxt  afcun  drcit  d^a<ver  luy  come  fin  vilUim^  not  in  L.  and  M.  nor  Roh* 

(i)  Sec  ant.  239.  note  i. 


Lib.  3.  Of  Confirmation.  Sc(fl.  542^ 

poiTeffion  of  him.      And  this  doth  well  appeare  by  the  writ  of 

nati*vo  hahtndoy  for  that  writ  is  not  brought  again  ft  any  pcrfon  in 

F'307*  a.l  certaine  (becaafe  no  inan  can  gaine  the  pofleiBon  of  him.     But  the   (Ant.  303. 1.) 

^^  '       '*   writ  is  to  this  effed :  Rex  'uic^/alutem,  Prttcipimus  tihi,  quodjuftl  tt 

fin^  dilationt  bahert  facias  A,  B,  nativum  et  fugtti'vum  /uum,  (5fr. 

Mcunque  ifitfentMS  jTuerit,    &c,   et  prohthemus  Juf4r  ftrisfaBuram 

mftram  m  qnis  turn  injufte  detineat  \  fo  as  detaine  him  one  may, 

btt  to  poflefle  himfelfe  of  him,  and  to  difpoiTeiTe  the  lord,  he 

fcaanot. 

And  if  a  man  might  have  beene  difpoiTefTed  of  a  vllleine  in 
-grofle,  or  of  a  villeine  regardant  (unlefTe  he  be  difpoiTeiTed  of  the 
jnaonor  aifo,  as  hath  beene  faid),  the  law  would  have  given  a  re- 
jnedxe  againft  the  wrong  doer,  as  the  law  doth  in  the  cafe  of  a 
ward. 

Now,  feeing  it  doth  appeare  by  our  bookcs  \a\  (and  by  Littleton  Tn]  Brafton, foL 
himfelfe  by  implication  fpeaking  only  of  a  villeine  in  grofTe)  chat  243.   Bricton, 
if  a  man  be  dilTeifed  of  the  mannor  whereunto  the  villeine  is  re-  fol.  126. 
gardant,  he  is  out  of  poiTeflion  of  his.  villeine,  and  fo  an  advowfon  (S-  R«P*  "•  h« 
appendant,  and  the  like.     Hereby   [Littleton  pxxXXwig  his  cafe  of  a  i^sliJ)*' 
villeine  in  grofle)  and  by  divers  authorities  a  point  controverted  in 
our  bookes  [•]  is  refolved,  viz.  that  by  the  grant  of  the  mannor  [tj  ^.e.  ^  ^j, 
without  faying  cum  pertinentiis,  the  villeine  regardant,  advowfon   3.  H  4..  15. 
appendant,  and  the  like,  doe  paiTe :  for  if  the  dilFeifor  (hall  gaine   >^*  £•  3*  44* 
.  them  as  incidents  to  the  mannor,  whofe  eftate  is  wrongful!,  a  mulih  !*•  ^'  ^^  ^*'* 
fortiori  the  feoffee,  who  commeth  to  his  eftate  by  lawfull  convey-    ig/k.  2.' 
ance,  (hall  have  them  as  incidents.     But  where  the  entrie  of  the  Trefo.  255. 
dilleifee  is  lawfull,   he  may  feife  the  villeine  regardant,  or  prefent   19-  H.  6.  33, 
to  the  advowfon,  &c.  before  he  enter  into  the  mannor:  oiherwife  a«'W.6.  9. 
it  is  where,  his  entrie  is  not  lawfull;  and  fo  are  the  ancient  authors   ^^'^  *    .6^8 
[^]  to  be  intended  (1),  li.  ri.  7.%.' 

F.  N.  B.  33.  9.       22.  H.  6.  33.  per  Moyie.  30.  E.  3.  31.         39.  E.  3.  21.        43.  £.  3.  X2« 

(Plowd.  25S.  a.  Ant.  112.  b.      Poft.  349.  b.   363.  b.)  [^]  Bradoo,  t'ol.242,  243*     Biitton, 

'  ioL  ia6.     Fkca,  ace. 


Sed:.  542. 

jLf^^  ^  ^ift  ^osj  ft  tiels  parols  "DUT  in  this  cafe,  if  thcfc  words 

fueront  en  le  fatty  ♦  Csfr.  Sciatis  were  in  the  deed,  &c.   Sciatis  me 

me  dedifle  et  conceflifle  f  tali,  &c.  dediffc  et  conceffiffi  taji^  ^c,  talem  viU 

talem  villanum  meum,  c^efl  bom ;  mes  lanum  meurrtj  this  is  good  ;  but  this 

€eo  urera  perforce  et  voy  de  grants  it  fliall  enure  by  force  and  way  of  grant, 

nemy  per  voy  de  confirmation^  C5fr.  and  not  by  way  of  confirmation,  &c. 


H 


ERE  it  is  to  be  obferved,  that  a  man  hath  an  inheritance  in  2-  H.  6.    F.  N. 

a  villeine,  whereof  the  wife  of  the  lord  ftiall  be  endowed,  as  ^  77-  »•  ^• 
bath  beene  iaSd ;  for  in  him  a  man  may  have  an  eftate  in  fee  or 
iise  taile  for  life  or  yeeres.     And  therefore  Littleton  is  here  to  be  24.  £.  3.   Dlf- 
miderftood,  that  in  the  grant  there  were  thefe  words  (bis  beires)  or  ^^"'  '^* 
dfe  nothing  pafTed  but  for  life,  as  of  other  things   thac  lie  in 
{rant. 

^  fict  not  i&  L*  and  M«  nor  Roh.         -I-  tall  not  in  L.  and  M.  nor  Roh. 

(z)  See  the  Chapter  on  Villeaage. 

T  3  Sea. 


Lib.  3.     Cap.  9.      Of  Confirmation,       Seft.  543-^545. 


Scfl:.  543. 


JPT  X  ofcunfoits  ceux  verbs  dedi  ct 
"^  conceHi  unTOfit  per  voy  iextin^ 
guinjm  nt  del  c^oje  dme  ou  grant ;  Ji^ 
com*'  un  tenant  titni  defonjegnior  per 
c.  rte'f  t'  rcnty  et  U  feignior  grtinta  per 
f'jn  fait  a  le  tenant  et  a  fei  heires  le  rent^ 
i^c,  ceo  urera  a  le  tenant  per  voy  d^ex^ 
tinguijhment^  car  per  eel  grant  U  rent 
ejl  extlnil^  i:fc. 


A 


N  D  fometimes  thefe  verbes  de£ 
et  conceffi  (hall  enure  by  way  cS 
extinguishment  of  the  thing  eiven  or 
^.ranted  ;  as  if  a  tenant  hold  othis  lord 
by  certaine  rent,  and  the  lord  grant 
by  his  deed  to  the  tenant  and  his  heires 
the  rent,  &c.  this  ihall  enure  to  the 
tenant  by  way  of  extinguifhment,  for 
by  this  grant  the  rent  is  extind,  &c. 


3.  E.  3.  IS.  Ap 
3.  AH.  ;• 


Aod  this  grant  of  the  rent  (hall  enure  by  way  of  releafe. 


{%  Roll.  405.) 


Scdt.  544. 


r  N  mefme  h  manner  eft  lou  •  un 
•^  ad  'in  rent  churge  hors  de  certaine 
terre.  et  it  p-curti  a^  tenant  de  la  terre 
le  rent  charge^  tfc.  Et  la  cai.fe  eft^ 
jmr  c'o  que  afpiert^  per  Its  par  oh  del 
granty  qur  le  volunt  le  donor  ejl^  que  U 
tenant  a- 'era  le  rent^  iffc,  Et  entant 
quf  il  ne  putt  aver  m  perctiver  afcuri 
letit  hors  de  fon  terre  demtfne^  fur  ceQ 
le  fait  I  err  a  mi  endue  et  pris  pur  le  pluis 
aiu(.nta-e  tt  availe  pur  le  tenaunt  que 
puit  tjlc  prisj  et  ceo  eft  per  Voy  d'extin^ 
guijhment. 


T  N  the  fame  manner  It  is  where 
•*  one  hath  a  rent  charge  out  of  cer- 
taine land,  and  hee  grant  to  the  tenant 
of  the  land  the  rent  charge,  &c.  And 
the  reafon  is,  for  that  it  appeareth,  by 
the  words  of  the  grant,  that  the  will 
of  the  donor  is,  that  the  tenant  ihall 
have  the  rent,  &c.  And  inafmuch  as 
hee  cannot  have  or  perceive  any  rent 
out  of  his  owne  land,  therefore  the 
deed  fhall  be  intended  and  taken  for 
the  moil  advantage  and  availe  for  the 
tenant  that  it  may  be  taken,  and  this 
is  by  way  of  extinguiibment. 


3^H.  6.fol.4i.  r>  UT  if  the  grantee  of  the  rent-charge  granteth  it  to  the  teiiant 
(Ante  aSo.  ».)     £>  of  the  land  and  a  ftrangcr,  it  Ihall  be  exiinguiQied  but  fcr  the 

moliie :  and  fo  it  is  of  a  feigniorie. 


[307.  b.] 


Se<a.  545, 


7  TE  M^  ft  jeo  leffa  ttrre  a  un  home 

^   pur  ter  ::C  d'anSy  et  puis  jeo  conf.rma 

fen  eftt'tt  fns  pluis  pa^oix  mitter  en  le 

Juttj  per  cd  il  n  ad  pluis  grei>*der  e finite 

que  pur  tcrme  d'ans^  ftcimc  il  avoit 

ad^voht* 


ALSO,  if  I  let  land  to  a  man  for 
terine  of  yeares,  and  after  1  con- 
iirme  his  elVue  without  putting  more 
words  in  the  deed,  by  this  he  hath  no 
greater  eft;ite  than  for  tcrme  of  ye^rcs, 
as  hee  had  before. 


{  et^item,  L.  and  M.  and  Roh.         *  un-^bome^  L.  and  M.  and  Roh. 


Sea. 


Lib.  3. 


Of  Confirmation. 


Sea.  546,  547. 


Sdft.  546, 


jLfT^  S  fi  jio  reliffa  a  luy  men  droit  ^ 
que  jeo  aye  en  la  terre  Jans  plus  * 
t  parols  mtter  en  lefait^  il  ad  eftate  de 
franktenement.     J  IJftJit  peyes  entendy 
mon  fits^  divers  grands  diverjities  pe^ 
renter  releafes  et  confirmations. 


[308.  a.] 


"D  U  T  if  I  releafe  to  him  all  my 
right  which  I  have  in  the  land 
without  putting  more  words  in  the 
deed,  hee  hath  an  eftate  of  freehold  (i ). 
So  thou  maift  underftand  (my  fonne) 
divers  great  diverfities  betweene  re- 
leafes and  confirmations. 


lo  thefe  two  SedHons  is  the  feventh  -cafe  whereia  a  celeafe  and 
confirmation  doe  differ. 


Se<a.  547. 


(Aat  296.) 


T  T  E  M^  fijeo  tjieant  deins  age  lejfa 
terre  a  un  auter  pur  terme  de  xx, 
anSf  et  puis  il  graunte  le  terre  a  un 
auter  pur  terme  de  x,  ansj  ijfint  il 
granta  forfque  parcel  de  fin  terme  :  en 
cejl  cafe  quant  jeo  fue  de  pUine  age^  fijeo 
releffa  algrauntee  dt  mon  leffee^  l^c.  cejl 
releafi  efi  voyd^  pur  ceo  que  il  n'y  ad' 
afcun  trivitie  perenter  luy  et  moy^  ^c' 
Ales  Ji  jeo  confirmefiin  ejiate^  donque  cejl 
confirmation  ejl  bone.  Mes  fi  mon  lejjee 
graunta  tout  fin  ejlate  a  un  auter^^ 
donques  mon  releafi  fait  a  le  grantee  eft 
lone  et  effeSluaU 


A -L  SO,  if  I  being  within  age  let 
land  to  another  .for  terme  cl  xx. 
yeares,  and  after  he  granteth  the  land 
to  another  for  term  of  x.  years,  fo  bee 
granteth  but  parcell  of  his  terme :  in 
this  cafe  when  I  am  of  full  age,  if  I 
releafe  to  the  grantee  of  my  leiiee,  &c. 
this  releafe  is  void,  becaufe  there  is  no 
privitie  betweene  him  and  me,  &c. 
But  if  I  confirme  his  eftate,  then  this 
confirmation  is  good.  But  if  my 
leflee  grant  all  his  eftate  to  another, 
then  my  releafe  made  to  the  grantee 
is  good  and  efFeduall.  (i) 


TJ  ERE  arc  two  things  to  be  obfcrved ;  Firft,  that  the  Icafc  of  7-  ^  4-6.  ^ 
*^  an  enfant  in  this  cafe  is  not  void  but  voidable.     Secondly,  '^•^•4-»- 
this  is  the  eighth  cafe  put  by  Littleton^  wherein  the  releafe  and  con-  ?Cro.  TactlTio, 

7»9i  7  30-) 


firmation  doe  differ. 


f  t^^^i^^^  not  in  L.  and  M.  nor  Roh.        (  et  added  in  L.  and  M.  and  Rolu 

[308.  a.] 
(i)  [See  Note  270.]  (i)  [See  Note  a;  1.] 


74 


Seal 


Lib.  3*     Cap.  9.  /  Of  Confirmation*        SefL  54S,  549* 


(Mo.  3a) 


Scd.  548 


T  T  E  M^  fi  himi  granta  un  rent 
ibargi  ijfuani  bors  defon  Urre  a  un 
0/litir  pur  timu  de  fin  vie^  it  puts  il 
€9Wpnnafin  ejiate  en  If  dit  reniy  a  aver 
tt  tener  a  Ivy  en  fa  task  ou  enfeejim^ 
fU ;  cefi  confirmation  eji  void  quani  a 
enlarger  fin  fftate^  pur  ceo  que  celuy 
am  confirme  H*awit  afcun  nverfion  en 
lerent* 


A  L  S  (^,  if  1  man  gt*ant  a  rent* 
charge iiTuin^  out  of  hb  land  to 
another  for  terme  of  his  life,  and  after 
bee  confirmeth  his  eftate  in  the  faid 
rent,  to  have  and  to  hold  to  him  in 
fee  taile  or  in  fee  fimple ;  this  confir- 
mation is  void  as  to  inlarge  his  eftate, 
becaufe  hee  that  confirmeth  hath  not 
any  reverfion  in  the  rent. 


(s.  Roll.  415*) 
sf .  E.  3. 47. 

15  E  4.  8.  b. 

PI.  C>*.  s|« 
S.  H.  4.  !<)• 
(Ant.  T48.  a. 

ra«  3*17.  «•) 


LJ  ERE  the  dlveriitie  it  apparant,  betweene  a  rent  newly  created 
^^  and  a  rent  in  ejfe  :  which  necdeth  no  explication.  Only  this 
is  to  be  obferved»  that  Littleton  intendeih  his  deed  of  confirmaw 
tion  not  to  coniaine  toy  claufe  of  diflrciTc ;  for  otherwife,  as  t6 
the  confirnation  the  deed  is  void»  but  the  claufe  of  diftrefle  doth 
amount  to  a  neW  grants  as  in  the  Chapter  of  Rents  hath  beeae 


(P»1L  3<6.  ■• 
Fiocli  a  34.) 


Sc<a.  549* 


li^  ES  fi  bonti  fiit  fiifte  en  fee  de 
U  J  ^^^  fervico  ou  de  rent  charge^  et 
il  grant  U  rent  a  un  eiuter  pur  terme  do 
vit^  Mi  le  tencnt  atturna^  et  puis  il  con* 
frma  Pffiate  de  U  gmntee  en  fee  taiUy 
mi  en  fee  fimpU^  cejl  confirmation  efl 
bone^  quant  a  tnlargerjonefiatefilovques 
Us  parols  U  confirmation^  pur  ceo  que 
tetuy  qiie  confirmaft  *  al  temps  dt  con* 
firmatim  avoit  un  revcrfum  del  rent. 


D  U  T  if  a  man  be  feifed  in  fee  of  ^ 
*^  rent  fervicc  or  rent  charge,  and  [308.  b.J 
he  grant  the  rent  to  another  for  life, 
and  the  tenant  attorneth,  and  after  hee 
confirmeth  the  eftate  of  the  grantee  in 
fee  taile,  or  in  fee  fimple,  this  confir* 
mation  is  good,  as  to  enlarge  his  eftate 
according  to  the  words  of  the  confir- 
mation, fi>r  that  he  which  confirmed 
at  the  time  of  confirmation  had  a  re^ 
verfion  of  the  rent. 


O  E  R  E  is  the  eighth  cafe  wherein  the  releafe  and  contrmatioo 
^ '''  doth  agree :  and  it  is  here  to  be  obferved,  that  to  the  grant 
of  the  eftate  fur  life,  Littleton  doth  pot  an  attomement*  becaufe  it 
is  rcquifite;  but  to  the  confirmation  to  the  grantee  of  the  rent  to 
enlarge  his  eltate,  there  is  none  neceflary,  aod  therefore  he  putteth 
none :  but  of  this  o:iore  fliall  be  faid  in  the  Chapter  of  Attome* 
inenty  ^ed.  556,557. 

*  ttfau  added  L.  and  M. 


Seft. 


L%.  3' 


Of  Confirmatioru 


Se&s  sso. 


Sedt.  556, 


SUfMS  en  cm  evant£i  hu  h9me 
^  '^  fraimt  un  ^iBt  charge  a  un  outer 
fur  termeA  v«f .  g*U  v$iJe  qim  ie  grantee 
ennrok  tfleKtt  m  ie  talJe^  ou  emfu^  it 
^cement  ^que  k  fait  de  grant  del  rent 
tbarge  pur  te'rme  m  vie^  Joii  furrender 
oweemeeU^  €t  ebnques  de  faire  un  novel 
fait  £duiul  relit  charge^  a  aver  et  per* 
ieiiftr  ti  le  gramie  en  le  tat!4  $u  en  fee^ 
lift.    Ex  paucis  t  pluriaui  concipit 


B 


UT  in  the  cafe  dfbttfaid  nvhete 
a  matt  grants  a  rent  charge  to 
another  for  terme  of  life,  if  he  will 
that  the  grantee  fliould  have  an  efttis 
in  tailc,  or  in  fet,  itbehoveth  that  the 
deed  of  grant  of  the  rent  charge  tec 
terme  of  life  W  furrendred  or  can- 
celled, and  then  to  make  a  new  deed 
of  the  like  rent  charge,  to  ^ave  and 
perceive  to  the  grantee  in  tayl^  or  ia 
fee,  &c.  Ex  paucis  plurima  condpit 
ingenium. 


*•  QVRR£ND:ER  mi  cancel'*  (1)  Kote  by  cancellatit)n  of  die 
^  deed  chc  reot  which  licth  only  in  grant  ceafeth  (a»  here  ic 
a^peareth)  as  well  as  by  the  lurrender.  And  the  reafcm  wherefore 
(if  the  grantor  make  a  new  grant  of  »he  rent*  and  not  enlarge  it  by 
way  o\  confirmauon«  as  Littleton  muft  be  intended)  the  deed  ihould 
be  furrendred  or  cancelled,  is  left  the  grantor  fliouId  be  doubly 
'charged,  vi%.  with  the  old  grant  for  life»  and  with  the  new  grant  in 
fte;  or,  as  hath  beene  laid,  the  grantor  may  grant  to  the  grantee 
4br  life  «mt  his  heireft,  that  he  and  his  heires  fliall  diftreine  for  the 
rent,  &c.  and  this  (hall  amount  to  a  new  grants  and  yet  amount  to 
no  doable  charge,  whereof  you  may  fee  before  in  the  Chapccr  of 
RettU. 

t  piurima  ccncipit  ingenium'^iSis,  &c.  L. 
(t)  See  ant.  ti6.  ttole*s. 


Vid.  ^a.  6ji 

(Cro.  Car«  39^ 
Adt  148.  «• 
%%S*h.  jo.JLe|i. 
66.    Plowd. 
1^7.  a.    Pot. 
338.   Y.Vco. 


Chap. 


Lib*  3.    Cap,  10.      Of  Attomcmcnt 


Sed.  ^^im 


Chap.  10. 


Of  Attornemcnt. 


Sc<a.  551.      Uog.z. 


A  TTORNEMENT  is,  as  if 
there  bee  lord  and  tenant,  and 
the  lord  will  grant  by  his  deed  the  fer- 
vices  of  his  tenant  to  another  for  terme 
of  ycares,  or  for  terme  of  life,  or  -in 
taile,  or  in  fee,  the  tenant  muft  attorne 
to  the  grantee  in  the  life  of  the  grantor, 
by  force  and  vertue  of  the  grant,  or 
otherwife  the  grant  is  void.  And  at- 
tornement  is  no  other  in  efFe£i,  but 
when  the  tenant  hath  heard  of  the 
grant  made  by  his  lord,  that  the  fame 
tenant  do  agree  by  word  to  the  (aid 
grant,  as  to  fay  to  the  grantee,  I  agree 
to  the  grant  made  to  you,  &c.  or  I  am 
well  content  with  the  grant  made  to 
you;  but  the  moft  common  attorn- 
ment is,  to  fay,  Sir,  I  attorne  to  you 
by  force  of  the  faid^rant,  or  I  become 
your  tenant,  &c.  or  to.  deliver  to  the 
grantee  a  pennie,  or  a  halfepennie,  or 
a  farthing,  by  way  of  attornement, 

.J  TTORNMEN'T'*  is  an  agreement  of  the  tenant  to  the 
•^  grant  of  the  feignioric,  or  of  a  rent,  or  of  the  donee  in  t^le, 
or  tenant  for  life  or  yecres,  to  a  grant  of  a  reverfion  or  remainder 
made  to  another.  It  is  an  ancient  word  of  art,  and  in  the  commoQ 
law  fignifiejji  a  tornii)g,or  attorning  from  one  to  another.  M^ee 
ufe  aifo  atiornamentum  as  a  Latine  word,  and  attomart  to  attorne. 

|?^Rep  6S  >       ^^^^  ^^  Bra£i3n  [/i]  ufeth  it .  Item  *vUindumy  eft  fi  dominus  aitvmare 

{s  I  Bsadun^  lib.  /^'^  tdUui  Lomagium  it  /er*vitium  teueutis  fui  contra  voJuMtaiem  ifftus 

x.f'o  Si.  U  tenentis,  et  <videtur  quod  nan* 

Tleta*    Brictooy  ubi  fupra. 

And  the  reafon  why  an  attornment  is  requifite,  is  yeelded  in  old 
Bra^on,  lib.  a.    bookes  tO  be.  Si  Jominui  attornare  poj/it  fervitium  tenentis  centra  i'#- 

luntatem  tejientis,  tale  fequeretur  incen^venienst  quod  pejfit  eum/uljugari 
cafitali  ininuco/uo,  et  fer  qued  tencretur  Jacramentum  ftdelitatis  Jacere 
ei  qm  turn  dam/iftjare  ititenderet,  ( I ) 


jTrORNEMENTif,  comifi 

*^  y^/"/  Jei^n'ior  et  trnatit^  et  lef^'ignior 
voile  grnnter  per f:n  fait  Its  ft- f  vices  de 
Jon  tenant  a  un  autcr  pur  terme  d*ansy 
€u  fur  terme  di  vicy  eu  en  taile^  ct4  en 
feiy  il  covient  que  !e  tepant  atturna  al 
gvauntee  en  U  vie  U  granterj  perforce 
et  verttte  del  grant y  ou  auterment  le 
grant  ejl  void.  Et  aiturnement  eji  nnl 
snter  en  effiSJyfoifjue  quant  le  tenant 
eui  eye  del  grant  /ait  Jer  finfi^niory 
e^ue  mefme  le  tenant  (<grea  per  parol  a 
k  d'tt  granty  ficome  adire  a  le  grauntecy 
Jea  moy  agree  a  le  grant  fait  a  vousy 
*  l^c.  ouy  Jeoyfue  f  bten  content  de  le 
gremnt/uit  a  vous ;  mals  le  p!uis  com^ 
nun  attumemcnt  ejly  ariircy  %  Sify  jea 
^tuma  a  vous  per  force  del  ait.  ^raunty 
me  }e7  dcveigne  vojlre  tenanty  i^c,  eu 
I  liverer  al  grantee  un  denier^  ou  un 
taailey  ou  un  Jarthingy  f,er  voy  d^at^ 
tornement. 


BraAon,  lib. » 
f>l.  Si. 
BriRoB,  f.  to$. 
K  176, «  177. 
Tleta,  lib.  j. 
cap^  6. 
^i.Roil.  Abr. 


tt 


di.  a. 

.•?>n,  ubi 


la^«l  dk 


V»rfe  Litt,  fol. 

1Z&. 


"  //  C9vient  que  le  tenant  attorna  al  grantee  en  la  *vte  del  grantor, 
&c,*'  And  fo  mull  lie  alfo  in  the  life  of  the  grantee ;  and  this  is 
i.'b.  i!  L.'!o4  ^""^^^^^^^^  °^  ^  &''*"'  ^y  <^«^^'  And  the  reafon  hereof  is,  for  that 
105.  SlLlk^e*  ^^'*^^y  g^^"*  *""*^  ^^^e  ^^^<^  as  to  the  fubftance  thereof  in  the  life 
«aic  both  01  the  grantor  and  the  grantee.     A&d  in  this  cafe  if  the 

grantor 


•  fifr.  not  in  L.  and  M.  nor  Roh. 
t  ^«  not  in  L.  and  M.  nor  Koh. 


t  &c,  added  in  L.  and  M.  and  Roh. 
B  li'verer^'^liverery  L.  and  M.  and  Roh. 


(1)  [SccNjtc  27*.] 


Lib.  3-  Of  Attorncment.  Sc£t.  551, 


gnudtor  dfeth  before  attoraement,  the  feigniorie,  rent,  reverfion,  or 

femainder  defcend  to  his  hcire ;  and  therefore  after  his  deceafe  the  ^^'  ^'^^^ 

attornement  commeth  too  late :  fo  likewife  if  the  grantee  dieth  ^J'  j^*  5*  ^* 

riOO*b«l   before  attornement,  an  attornement  to  the  heire  is  void,  for  nothing  (Doft.andStua. 

defcended  to  him :  and  if  he  (hould  take,  he  fliould  take  it  as  a  pur-  S6.  a.) 
chafor,  where  the  heires  were  added  bat  as  words  of  limitation  of  (9-  ^^p.  84. 

the  eftate,  and  not  to  take  as  purchafors.  ^*^  5^) 

fiat  if  the  grant  were  by  fine*  then  albeit  the  conafor  or  conafee 

dieth,  yet  the  grant  is  eood.     For  by  fine  levied  the  ftate  doth  34-  H.  6.  7. 

paflc  to  the  conufee  and  his  heires ;  and  the  attornment  to  the  ^'  ^'  ^*  7* 
>       conufee  or  his  heires  at  any  time  to  make  privitie  to  diftraine  is 

fufficient.     But  all  this  is  to  be  taken  as  LittUton  underftood  it,  viz.  Brafton,  lib.  *. 

of  fuch  grants  as  have  their  operation  by  the  common  law.     For  *°*'  ^''  8z**cc 
fince  LittUton  wrote,  if  a  fine  be  levied  of  a  feigntorie,  &c.  to  another 

to  the  afe  of  a  third  perfon  and  his  heires,  he  and  his  heires  ihall  Lib.  6.  fol.  68* 

diftraine  without  any  attornment,  becaafe  he  is  in  by  the  ilatute  of  ^^!^  Moyle 

27,  H.  8.  cap.  lo.  by  transferring  of  the  ftatc  to  the  ufe,  and  fo  *'»oth«'«  ««fc* 
he  is  in  by  a£t  in  law. 

And  {o  it  is,  and  for  the  fame  caufe,  if  a  man  at  this  day  by 

deed  indented  and  inrolled  according  to  the  ftatute,  bargaineih  (*  ^^- 191* 

and  fetleth  a  feigniorie,  &c.  to,  another,  the  fcigniorie  fhafi  paflc  f ®5*  ^*la  • 

.-•1**  i    r    •    •       r  ^6.  Rep.  68.> 

to  him  without  any  attornement;  and  10  it  is  of  a  rent,  a  rever-  27.H.8.c«p  16. 

fion,  and  a  remainder.     So  as  the  law  is  much  changed,  and  the  vide  Sckt  594. 
ancient  privilege  of  tenants,*  donees,  and  lefTees  much  altered  con- 
cerning attornement  fince  Liitletott  wrote. 

fiut  if  the  conufee  of  a  fine  before  any  attornement  by  deed  in-  (Ant.  104.  V. 
dtNited  and  inrolled,  bargaineth  and  felleth  the  feigniorie  to  another,  ^^^  3^i*  ^' 
the  bargainee  ihall  not  diftraine,  becaufe  the  bargainor  could  not  £'ib.  6^ubl  fulriL 
diAraine.     Et  fie  de  fimilihus ;  for  nemo  p9tefi  plus  juris  ad  4dium  viae  Sed.  149. 
iransftrre  quam  if  ft  babtt.     Fide  Std,  149.  where  upon  a  recovery, 
the  recoveror  ihall  diftraine  and  avow  without  attornement. 

A  grant  to  the  king,  or  by  the  king  to  another,  is  good  without  49*  '•  3*4- 
attDrnement,  by  his  prerogative.  S^r*^'^*** 

^  AttormntiKt  eft  nul  outer  en  effeB^  ^e,**    It  is  to  be  nnderftood  s»RqI1.  Ab.a9f. 
that  there  be  two  kinde  of  attornements,  viz.  an  attornement  in  deed  Sea.  564. 
or  exprefl*e,  and  an  attornement  in  law  or  implicite.     Of  atcorne-  >   ^^*  Attoa 
ment  expreife  or  in  deed  LittUton  fpeakech  here,  and  of  attornc-  ^^^*  V^ 
ment  in  law  he  fpeaketh  after  in  this  chaptei'*     And  to  both  thefe  i.RoIl*Re^*.tof« 
kinds  of  attornements  there  is  an  incident  infeparable,  that  is,  that  i,  Cro.  441. 
the  tenant  hath  notice  of  the  grant ;  for  (an  attornement  being  an  Jones  376  ) 
agreement  or  confent  to  the  grant,  ^c.)  he  cannot  agree  or  confent 
to  that  which  he  knoweih  not.     And  the  ufuall  pleading  is,  to  Lib.  2.  fol.  67. K 
which  grant  the  tenant  attorned.     And  therefore  if  a  bayly  of  a  7^*EH«*Di'*' 
snannor  who  ufed  to  receive  the  rents  of  the  tenants,  purchafe  the  J^^.    Tooker*^ 
manner,  and  the  tenants  having  no  notice  of  the  purchafe,  continue  cafe  ubi  fupra. 
the  payment  of  the  rents  to  him,  this  is  no  attornement.     So  if 
the  lord  I e vie  a  fine  of  the  feigniorie,  and  by  fine  take  backe  an 
edate  in  fee,  the  tenant  continueth  the  payment  of  the  rent  to  the 
firfl  conufor  without  notice  of  the  fines,  this  is  no  attornement.  Lib.  a.ToolcfrV 
But  it  is  to  be  knowne,  that  there  be  two  kinde  of  notices,  viz.  a  cafe  ubi  fupo. 
notice  in  deed  or  exprefle,  whereof  LittUton  here  fpeaketh,  when 
he  faith,  that  the  tenant  agreeth  to  the  grant,  and  a  notice  in  law 
or  implied,  whereof  Littleton  hereafter  fpeaketh  in  this  chapter. 
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^  t>tigrawt/dit  ftr  foHfiigmwr**  Here  is  to  he  feene  wkta  die 
fkinr  granted  is  altered,  what  bccommeth  of  the  attomemtiit. 

If  there  be  lord,  mefne  and  tenant,  and  the  mefne  ftraoc  over 
ftts  mefnaltie  by  deed,  the  lord  releafeth  to  the  tenant,  whereby  ths 
inefRaltie  is  extin^,  and  there  is  a  rent  by  Airplofage.  aa  attome- 
ment to  the  grant  of  this  rent  fecke  is  good,  although  the  quaUtie 
of  that  part  of  the  rent  is  altered,  becaafe  it  is  a£ered  by  ad  in  1 

law. 

If  a  revcrfion  of  two  acres  be  granted  by  deed,  and  the  lelbr 
IWfore  attomement  levie  a  $ne  of  one  of  them,  and  the  tenant  at* 
t*rne  to  the  grantee  by  deed,  this  is  good  for  the  other  acre. 

[tf]  If  the  rerer£on  be  granted  of  three  acres,  and  the  leflee 
agree  to  the  faid  grant  for  one  acre,  this  is  good  for  aU  three ; 
end  fo  it  IS  of  an  attornement  in  law,  if  the  reveriiofi  of  three  acres 
be  granted,  and  the  leflee  furrender  one  of  the  acres  to  the  grantee, 
this  attomement  (hall  be  good  for  the  whole  rererfion  of  the  three 
Hcres  according  to  the  grant. 

«'  Et  U  unant  agnaJ*  Hereafter  in  this  chapter  LittltiM  doth 
taack  what  manner  of  tenant  (hall  attorne. 

**  Agna  fir  pmrpl,  &^.*'  And  fo  hee  may,  and  more  fafely  bf 
lus  deed  in  writing* 

"  Sicome  adire  a  U  grantee ,  ^c"  Here  is  to  be  feene  to  what 
manner  of  grantees  the  attornement  is  good.  Regularly  the  at- 
tornement m oft  be  according  to  the  grant,  either  exprefsly  or  im- 
pliedly.    Of  the  firft  Littleton  hath  here  fpoken.  t 

Impliedly,  as  if  a  reverfton  be  granted  to  two  by  deed,  and  the  [^^O.^J 
MTee  attDrne  to  one  of  them  according  to  the  grant,  this  attome- 
ment is  good,  but  not  to  veft  the  reverfion  only  in  him  to  whom 
attomemeat  is  made ;  but  it  (hall  enure  to  both  the  grantees,  for 
that  is  according  to  the  grant,  and  for  that  it  cannot  veil  the  re- 
verfion  only  in  him  to  whom  the  attornement  is  made.  And  ib 
it  is  if  one  grantee  dieth,  the  Attornement  to  the  furvivor  is  good. 

If  the  lord  grant  by  deed  his  feigniorie  to  A*  for  life,  the  remain* 
der  to  B.  in  fee.  A,  dieih,  and  then  the  tenant  attorne  to  B,  this  at- 
tornement is  void,  becaufe  it  is  not  according  to  the  grant ;  for     • 
then  B.  (hould  have  a  remainder  without  any  particular  eftate. 

If  a  reveriion  be  granted  to  a  man  and  a  woman,  they  are  to 
have  moities  in  law ;  but  if  they  entermarrte  and  then  attornement 
is  had,  they  (hall  have  no  moiiics  (and  yet  by  the  purport  of  .the 
grant  they  are  to  have  moities),  becaufe  it  is  by  a£t  in  law. 

If  a  feme  grant  a  rcver(ion  to  a  man  in  fee,  and  marry  with  the 
grantee,  the  leiTee  attorne  to  the  hu(band,  this  is  a  good  attorne- 
ment in  law  to  the  hu(band. 

If  a  reverfion  be  granted  by  deed  to  the  ufe  of  /.  S,  and  the 
le^ee  hearing  the  deed  read,  or  having  notice  of  the  contents 
thereof  atteme  to  cwfiy  fue  uft^  this  is  aa  implied  attomement  to  the 
grantee. 

If  a  reverfion  be  granted  for  life,  the  remainder  in  taile,  the  re- 
mainder in  fee,  the  attornement  to  the  grantee  for  life  (hall  enure 
to  them  in  the  remainder,  to  veft  the  remainder  in  them. 

And  IB  thofe  cafes  if  the  tenant  (hould  fay,  that  I  doe  attorne  to 
the  grantee  for  life,  but  that  it  (hall  not  benefit  any  of  them  in  re- 
mainder after  his  death,  yet  the  attornement  is  eood  to  them  all ; 
6  *  iw 
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for  luiving  attorned  to  the  tenant  for  Ufcj  the  law  (which  he  can. 
not  controll)  doth  vdt  all  the  remainder.  And  of  this  more  ihall  be 
(aid  hereafter  in  this  chaptef. 

Littleton  here  pntteth  fire  examplefl  of  ui  exprefle  attomement* 
but  of  them  the  laft  is  the  beft»  becaufe  the  eare  is  not  only  a  wit- 
neiTe  of  the  words,  but  the  e/e  of  the  delivery  of  the  penny,  &c..  ^ 

and  fo  there  is  di^um  4t  faSum.    And  anv  other  words  which  im* 
port  an  agreement  or  aiTent  to  the  grants  aoe  amount  to  an  attorne* 
ment.    And  albeit  thefe  five  exprefle  attornements  be  all  fet  down 
hytiitletoMt  to  be  made  to  the  perfon  of  the  erantee  [^]>  yet  an  r^]LiK««lbL 
attornement  in  the  abfence  of  the  grantee  is  lufficient ;  for  if  he  oS,  69. 
doth  agree  to  the  gran:  either  in  his  prefence  or  in  his  abfence^  '^^^yi  ^^ 

at  IS  fuficicnt.  AttorDement 

Bz.  40.        (lo.  Rep.  52*     Cra.  Car*  440.     2.  RolL  Aht*  3^0.    Dyer  29S.  a.) 
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TTEMj  ft  U  feignior graunt  Ufer* 
'*'  vice  de  fin  tenant  a  un  homey  et  puis 
per  um  fait  fortant  un  darreine  date  il 
granta  mefmes  let  fervices  a  un  auter, 
et  le  tenant  attarne  a  lefecond  grantety 
pre  le  dit  *  grauntee  ad  let  firvices ; 
€t  content  que  apres  le  tenant  voile  at-' 
tomer  a  le  primer  grauntee^  c^efl  clere- 
ment  void^  (fc* 


A  L  S  O,  if  flie  lord  grant  the  fcr- 
^^^  vice  of  his  tenant  to  one  man, 
and  after  by  his  deed  bearing  a  later 
date  hee  grant  the  fame  fervices  t« 
another,  and  the  tenant  attorne  to  the 
fecond  grantee,  now  the  faid  grantee 
hath  the  fervices;  and  albeit  afters- 
wards  the  tenant  will  attorne  to  the 
firft  grantee,  this  is  cicarely  void,  &a 


TJ  £  R  £  it  is  to  be  obferved,  that  Littleten  exprelleth  not  what 
*^  eftate  is  granted,  and  very  materially ;  for  if  the  former  grant 
were  in  fee»  and  the  latter  grant  were  for  life,  and  the  tenant  doth  (Cro.  Ctr«  %t^ 
firft  attorne  to  the  fecond  grantee*  he  canoot  after  attorne  to  the   i.RullAbr.^oo. 
fir  ft  grantee  to  make  the  &e  fimple  pafle,  for  that  (hould  not  be  ^^'  *96-  •«) 
according  to  the  grant ;  but  in  that  cafe  the  attornement  to  the    - 
firft  is  countermanded.     And  to  it  is  if  a  reverfion  expedUnt  upon 
an  eftate  for  life  be  granted  to  another  in  fee,  and  after  the  grantor 
before  attornement  confirme  the  eftate  of  the  lefTee  in  taile,  the  at- 
tornement to  the  grantee  for  the  fee  fimple  is  void. 

In  the  fame  manner,  if  a  reverfion  apon  an  eftate  for  yeeres  be 
granted  in  fee,  and  the  leftbr  confirme  the  eftate  of  the  leffee  for 
life,  he  cannot  afterwards  attorne* 

If  a  feme  fole  maketh  a  leafe  for  life  or  yeares,  referving  a  rent,  n .  H.  7. 19. 
and  granterh  the  reverfion  in  fee,  and  taketh  huft)and,  this  is  a  «.  K>-x-ubi 
countermand  of  the  attornement.  fupta,  , 

Where  our  author  putteth  his  cafe  of  the  whole  reverfion,  if  two 
coparceners  bee  of  a  reverfion,  and  one  of  them  granteth  her  moity  p     ph    11   4 
by  fine,  the  conufee  fliall  have  a  qtdd juris  clamat  for  the  moitie.        \^^  HcmliAg's' 

cafeubi  fopra.     (1.  Roll.  Abr.  199  ) 

If  in  the  cafe  that  onr  author  here  pntteth  of  feverall  grantees,  if  ts.H.7.  ti. 
the  tenant  attorne  to  both  of  them,  the  attornement  is  void,  becaufe 
it  is  not  according  to  the  grant.    H  a  reverfion  be  granted  for  life, 
and  after  it  is  granted  to  the  lame  grantee  for  yeares,  and  the  Ic^* 

iee 
•  dit^ecou4»  L.  and  M.  and  Rob. 
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fee  auorncih  to  I  cih  grants,  it  is  voida  for  the  incertaintie :  ^ 
rut  J  :i.yt!'iiy  if  il.t-  Jurd  by  onc  deed  grant  his  feigniorie  ta  /- 
\'.\  VI p  ot  London  and  to  his  heires,  and  by  another  deed  to/.  bi(hop 
of  Lonuon  and  to  his  fucceiforst  and  the  tenant  attome  to  both, 
grants,  the  attornement  is  void  ;  for  albeit  the  grantee  be  but  one» 
yet  he  hath  feverall  capacities,  and  the  grants  are  feverall,  and  the 
attornement  is  not  according  to  either  of  the  grants. 

But  if  J,  grant  the  reverfion  of  Black- Jcrt  or  WhiU'Jert^  and 
the  Icifee  attorne  to  the  grant,  and  after  the  grantee  maketh  his 
ch  dion,  this  attornement  is  good  ;  for  albeit  the  fiate  was  incer- 
taine,  yet  he  attorned  to  the  grant  in  fuch  fort  as  it  was  made  r 
and  fo  note  a  diveriity  betweene  one  grant  and  feverall  grants » 
and  obferve  in  this  cafe  an  attornement  good  in  expedation,  and 
yet  nothing  paiTed  at  the  time  of  the  attomement,  but  by  the  eledion 
fubfeijutat.  ^ 


Se<^*  553* 


.JTBM^fi  home  folt  feiftt  de  ttn  man'" 
.  «ir,  qtul  manfior  eft  parcel  en  de^ 
mejiuy  et  parcel  en  fervice^  s'il  voile 
^Itener  cj  manrtor  a  un  auter^  si  cO" 
vient  que  per  force  del  ail  nation^  que 
touts  lei  tenants  que  teignont  del  alienor 
€ome  de  fon  mannor  *  attornertnt  al 
jtilieneey  ou  auterment  Us  feruices  demurs 
ront  cofit'wualment  en  Vulemr^  forprife 
tenants  a  volunt  f ;  car  il  ne  befoigne 
que  terants  a  volunt  atturnent Jur  t'tel 
mlleiMtion^  Vc.  % 


A  L  S  O,  if  a  man  bee  (eifed  of  a  mati- 
'  nor>  which  mannor  is  parjcell  in 
demefne,  and  parcell  in  fervice,  if  l^ee 
will  alien  this  mannor  to  another,  it 
behoovcth  that  by  force  of  the  aliena- 
tion, all  the  tenants  which  hold  of  the 
alienor  as  of  his  mannor  doe  attorr.e 
to  the  alienee,  or  othcrwifc  the  fer- 
viccs  remaine  continually  in  the  alie- 
nor. Caving  the  tenants  at  wil) ;  for  it 
needeth  not  that  tenants  at  will  doe 
attorne  upon  fuch  alienation,  &c« 
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£  R  £  It  is  to  bee  obferved,  that  when  a  man  maketh  a  feoff- 
ment of  a  mannor,  the  i'eiviccs  doc  not  piiife,  but  remaine  in 
the  fecfFor  untill  the  freeholders  doe  attorne »  and  when  they  doe 
attorne,  the  .ittornement  ihali  have  relation  to  fome  purpofe,  and 
not  to  other.  For  albcic  the  attornement  bee  made  many  yearea 
after  the  ft^ofFment,  yet  it  (hall  have  relation  to  make  it  pafTe  out 
of  the  fecftor  ab  initio  even  by  the  liverie  upon  the  feoffment,  but 
not  to  charge  the  tenants  u  iih  any  meane  arrerages«  or  for  wade 
in  the  meane  time  or  the  like. 

If  a  reverfion  of  land  bee  granted  to  an  alien  by  deed«  and  be* 
fore  attornement  the  aiien  is  made  denizen,  and  then  the  attorne- 
ment is  made,  the  king,  upon  ofiice  found,  Ihall  have  the  land:  for 
as  to  the  eflate  betweene  the  parties,  it  pafleth  by  the  deed  ab 
initio*  (1) 

If  a  man  plead  a  feoiFment  of  a  mannor,  hee  need  not  plead  an 
attornement  of  the  tenants;  but  (if  it  be  materiall)  it  muil  be  de- 
nied or  pleaded  of  the  other  fide. 

And 


•  &c,  added  L.  and  M.  and  Roh.  que  'tis  tti^rnont  a  foolunte  pajfimf  alalienefer 

t  &c,  adiltd-in  L.  &nd  M.  and  Roh.  force  de  tiel  aiieMation,  aadcd  ia  h%  and  M. 

Xfurieo  que  iiufmcs  Lj  terns  tt  ttrunents      and  Roh.  and  in  MSS, 

(1;  [SccN©tca73.] 
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And  upon  confideration  had  of  all  the  bookes  touching  this  ii.H.  3.  47. 
pointf  whether  the  fcrviccs  of  the  freeholders  doe  pafTe,  wherein  34-  E-  3*  Double 
there  have  beene  three  feverall  opinions,  viz.  fome  have  holden  x^Anip.^. 
that  the  fcrvices  doe  pafle  in  the- right  by  the  livery  as  parcell  of  4.3!  AlT.p.  lOb 
the  i&annor»  but  not  to  javotv  without  attornement,  as  in  the  cafe  of  30.  £.  3. 
the  fine.     And  others  have  golden,., that  they  both  paffe  in  right  *9«  E-  3- 
and  in  ponbiTion  to  diftreine  without  Wtornement.     And  the  third  *^'  ^.'  ^r  ?^ 
^    opinion  is,  that  in  this  cafe  the  faid  fervices  paffs  neither  in  poffef-  g^  H.^Z'i?b. 
r?I  I  •  ^«J    fic>n  nor  in  right,  but  untill  attornement  remaine  continually  in  the  zz.  H.  4. 

alienor,  as  Littleton  here  holdeth.*    And  fo  it  was  reiblved  Pa/ch.  20.  H.  6  7 


but  in  the  end  the  judgea  concurred  with  our  author.  4.  E  6.  Atcorne. 

mentj  Br.  "fi^ 
Vid.  Hill.  14,  Eliz.  Rot.   508*  in  Commuai  Banctb 

And  where  our  author  fpeaketh  of  the  attornement  of  the  frce^  9-  ^-  *  t'^-  ^t- 

holders,  if  the  lord  make  a  leafe  for  yearcs  or  for  life  of  a  man-  ^,'^'"^"^1^3^*",**' 

nor,  and  the  freeholders  attorne  to  the  leiTee,  if  after  the  reverfion  ^^\  ^^  ^|  47'.'^ 

of  the  mannor  be  granted,  the  attornement  of  the  lefTee  for  yearcs  5.  h.  5.  i2.b. 

or  lifeihall  binde  the  freeholders:  for  by  their  former  attorne-  Vid. Lin?  Seft. 

ment,  they  have  pat  the  attornement  into  the  mouth  of  the  lefiee.  549-  ^  55^ 

*'  Fwfprtfi  tenant  a  'vdunty  He.**  Here  is  implied  tenant  at  will 
or  by  copie  of  court  roll  according  to  the  cuflom  of  the  mannor, 
ib  as  the  freehold  and  inheritance  both  of  lands  in  the  hands  of 
tenant  at  wiU.by  the  common  law  or  by  cullcme  (hall  paiTe  both  in 
right  and  in  pofleffion  without  any  attorneihent.  ( t ) 


Sed:.  554. 


/  T E  M^  Ji  foient  Jiigntor  en  tenanty 
et  k  tenant  lejfa  la  terre  a  un  outer 
fur  terme  de  v/V,  ou  dona  la  terre  in  le 
iailejavant  le  reverfion  a  luy^  i^fc,  fi  le 
feignior  tn  tiel  cas  granta  fonfeigniory 
a  un  auter^  il  covient  que  celuy  en  le 
reverfion  attuma  al  grauntety  et  ntmy 
le  tenant  a  terme  de  vie^  ou  le  tenant  en 
le  tailey  pur  ceo  que  en  eefi  eas  celuy  en 
U  reverfion  eft  tenant  al  feignior  y  et 
^•nemy  le  tenant  a  term^  ae  vuy  ne  le 
.tenant  en  le  taile. 


A  LSO,  if  there  bee  lord  and  te- 
nant, and  the  tenant  letteth  the 
land  to  another  for  term  of  life,  or 
giveth  the  land  in  taile  faving  the  re- 
verfion to  bimfclfe,  &c.  if  the  lord  in 
fuch  cafe  grant  his  feigniory  to  ano- 
ther, it  behoveth  that  hee  in  the  re- 
vcrfion  attorne  to  the  grantee,  and 
not  tl?e  tenant  for  terme  of  life,  or 
the  tenant  in  taile,  becaufe  that  in  this 
cafe  he  in  the  reverfion  is  tenant  to 
the  lord,  and  not  the  tenant  for  terme 
of  life,  nor  the  tenant  in  taile. 


17  OR  it  is  a  maxime  in  law,  that  no  man  fli all  attorne  to  any  (8. Rep.  41) 
■*•    grant  of  any  feigniorie,  rent  fervice,  reverfion  or  remainder, 
but  he  that  is.  immediately  privie  to  the  granior;  and  becaufe  in 
ihis  cafe  there  is  no  privitie  betweene  the  lord  and  the  tenant  for 

life. 


(1)  For  the  difference  between  reifm  an  J  attornement,  fee  Brcdiman'$  caf*:-,  6.  Rep.  56.  b. 


lib.  3.    Cap.  to.     Of  Attornement.        Sed.  SS^*  $5^* 

Hfei  or  donee  hi  taile,  bat  only  betweene  the  lord  and  him  in  the 
reverfion;  for  in  this  cafe  the  attornement  of  him  in  the  reverfion 
only  is  good. 

^  Savant  te  rrvtrfim  a  h^t  &<-**  That  is  to  fay»  withoat  Iimi«u 
Utf  on  of  any  remainder  over ;  and  this  is  bat  to  make  his  opaioa 
flaine  as  to  the  point  that  he  pntteth  iu 

Sea.  555. 

F  J\r  nutjitti  U  manner  eft  ku  font  T  N  die  (am*  nanner  i$  k  wbcie 
fngntour^  mefne  et  tenant^  ^  ji  U  ^  there  arc  lord,  mefne  and  tcnaAtf. 
fiigniour  VQtU  granter  Its  fervUts  del  if  the  lord  will  grant  the  fervices  of 
mefmf^  c$m$ni  qui  il  w/aii  afiun  men^  the  mefne,  albeit  hee  maketh  no  men* 
tiom  en  fan  grant  del  tr^fne^  uncore  il 
€§wnt  qui  li  mifne  atturmiy  f  &r*  it 
Mirny  li  tenant  peravaHe^  (^c.  pur  cee 
fttf  li  mrfni  efi  tenant  a  luy^  iic* 


tion  in  his  grant  of  the  mefne,  yet  the 
mefne  ought  to  attorno,  iic.  and  not 
the  tenant  peravaiie,  5tc.  for  that  the  f^II.bJ 
mefne  is  tenant  unto  him,  5k* 


Thia  ftandeth  opon  the  fame  reafon  that  the  next  precedent  cafe  di<L 


Scft.  556. 


M^i 


S  auterment  ejl  ku  certain^ 
terre  eft  charge  d^un  rent  charge 
itt  rent  feck  j  car  en  t'tel  cafe  ft  celuy 
que  ad  le  rent  charge  ceo  grant  a  un 
autery  il  covient  que  le  tenant  del 
franktenement  atturna  al  grantee^  fur 
ceo  que  leJranktemmnt  eft  charge  ove 
le  renty  Isfc,  Et  en  rent  charge  nul 
e%mvrie  doit  eftre  fait  fur  afcun  pirfon 
pur  le  dijlreffe  prife^  tf  r.  mes  il  avewc  ra 
le  prife  hone  et  droiturely  come  en  terres 
ou  tenements  ijftnt  charges  a  fon  dif 
treffiy  Uc. 


IJ  U  T  otherwife  it  is  wbcre  certaii>q 
land  is  charged  with  a  rent- charge 
or  rent  fecke  j  for  in  fuch  cafe  if  he 
which  hath  the  rent-charge  grant  this 
to  another,  it  behooveth  thac  the  te- 
nant of  the  freehold  attorn  to  the 
grantee,  for  that  the  fr^hold  is  ct)^g« 
ed  with  the  rent,  &c.  And  in  a  ren|- 
charge  no  avowrie  ought  to  be  made 
upon  any  perfon  for  the  diflrefle  taken, 
&c.  but  hee  (hall  avOw  the  prifel  to 
bee  good  and  rightful),  as  in  lands  or 
tenements  fo  chsu-^ed  widi  his.  dit 
trefle,  &c, 


(6.  R«^  59.  a.)  O  E  R  E  Is  to  be  obferved  a  divcriitic  betwcct^e  a  rent  ferW^ 

*-^  and  a  rent  charge,  pr  a  rent  fecke ;  for  as  to  the  rent  fervice^ 
no  man  (as  hath  beene  faid)  can  attorney  but  he  that  is  privie ;  k^ 

IX.  H.6.  ^.b.      in  cafe  of  a  rent  charfiCt  it  behooveth  that  the  tenant  -of  the  Ired* 

hold  doth  attorne  to  uie  grantee,  without  refpedl  of  any  prtvitie. 

[x.  Rep.  67.)       And  therefore  the  diflTeifor  on^ly,  in  the  cafe  of  a  grant  of  a  rent 

charge,  (hall  attorne,  becaufe  he  is  (a#  Littiitim  (kith)  tenant  of  \\ia 
freehold ;  but  in  cafe  of  a  grant  of  a  rent  £prvicet  the  attoraqptent 
of  a  diiTeifee  fufiiceth* 


•  A^et  t.  and  M,  and  Roh.  f  4*c,  net  in  L,  and  M.  nor  Roh. 


tib.  3;  Of  Attorrlcment.        '  Seft.  556.* 

If  there  be  lord  and  tenant  by  homage,  fealtie;  and  fent,  the  (6.  Rep.  3^.  *) 
tenant  is  dineifed,  the  lord  granteth  the  rent  to  another,  the  dif- 
feifee  attorneth,  this  is  void  :  bat  if  he  had  granted  over  his  whole 
feignioric,  the  attomement  had  beene  good ;  and  the  rcafon  of  this 
diver£tie  is  here  given  by  our  anthor,  for  that  when  the  rent  was  .   , 

granted  ohely,  it  paficd  as  a  rent  fecke,  and  confequenrly  the  dif- 
fcifor  being  tcrre-  tenant,  muft  aitorne.  But  when  the  feignioric  is 
granted,  then  the  difl'eifce  in  refped  of  the  privitie  may  attornc. 

« 

«*  Covient  fue  U  tenant  M  frsttiktenmenttkic,*^  And  thercfere 
if  the  tenant  of  the  land  charged  s^\t\i  a  rent  charge  or  a  rent 
fecke  make  a  leafe  for  life,  and  he  that  hath  the  rent  charge  or 
rent  fecke  granteth  it  over,  the  tenant  for  life  (hall  attorne>  for  he 
ts  tenant  of  the  freehold>  according  to  the  expreffe  faying  of  oar 
author,  and  (as  hath  beene  faid)  there  lieedeth  no  privitie* 

And  it  was  holden  by  Dytr  chiefe  juftice  of  the  court  of  Common  {x»tcoH.i<5til. 
pleasj  ^Xi^  Mcun/on  juftice,  in  the  argument  of  Bracehri^ge^z  cz.(& 
abovefald,  and  not  denied,  that  if  he  that  hath  a  rent  charge 
granteth  it  over  for  life»  and  the  tenant  of  the  land  attome  there^ 
unto,  and  after  he  granteth  the  reverfion  of  the  rent  charge,  that   ^ 
the  grantee  for  lire  may  attome  alone ;  and  that  thefe  wordi  of  ^    ' 
li/tieiom  are  to  be  underftood  when  a  rent  charge  or  rent  fecke  is 
granted  in  pofleflion:  and  therewith  agreeth  46.  J?,  j).  where  it    ...  • 
appeareth,  that  the  quid  juris  ckmmt»  in  that  cafe>  did  lie  againjl  tha  . 
grantee  for  life, 

A  man  maketh  a  leafe  for  life,  and  after  grants  to  J.  a  rent  4.?' S«  ?•  *7» 
tharge  out  of  the  reveffibn>  yf.  granteth  the  rem  over,  he  ift  the  vi  i,it^*a. 
reveriion  moft  attorne,  and  not  the  tenant  of  the  freehold;  fbf  thai  540.  &  555.*    \ 
the  freehold  is  not  charged  with  the  rent;  forarcieafc  made  to^ 
him  by  the  grantee  doth  not  extinguifh  the  rent.     And  hitthton  is  '    *. 
to  be  underifood,  that  the  tenant  ofthe  freehold  muft  atiurnc  when  ''•\'^'  :\ 

the  freehold  is  charged,  '      ' 


[312- »'] 


'*  Et  €H  mt  chflrge  nul  a^cfOirie  ^oit  efin  fait  fir  t^un  ferfon^,. 
'«  tiff.*'     This  is  the  reafon  that  Z/>//«r#« ,  giveth  of  the  difference 
bctweene  the  rent  fcr vice  and  the  rent  charge*     Now  it  may  bee   .  .   \ 

(liid.  that  this  reafon  is  taken  away  by  the  ilatute  of  2lv  /f.  8.  for  by  21.  M.  S.  uf» 
that  nature  the  lord  needs  not  avow  for  any  rent  or  fcrvice  upon  any  19*    Vide  5:ft«. 
perfon  in  certaine  j  and  then  by  LinUfoith  reafon  there  needcth  454* 
no  privitie  to  the  attornement  of  a  feigniorie  5  for  (fay  they)  csf- 
fantt  cauji  *vel  ratitme  kgis,  ^ffat  lex,  as  at  the  common  law  no  aid 
was  gran  table  of  a  firanger  to  an  avowrie  ;  bccaikfe  the  avowrie 
was  mftde  cf  a  certaine  perfon :  but  now  the  avowrie  beicrg  made^ 
by  the  faid  ad  of  21. //.  8.  upon  no  perfon>  therefore  the  reafon  tl.^^^-A*^' 
of  the  law  being  changed,  the  iaw.itfelfe  is  alfo  changed  ;  and  con>-'  ^9^*  *^  **•  •Sfc 
fequently^jn  aA  ayowne  according  to  that  ad»  aid  (hall  be. granted  ' 
cf  ai^'1ni:in»  and  the  like  in  man|r  other  cafes;    which  cafe  is 
>  .        .  granted  to  be  good  law  :  but  albeit  the  lord  (as  hath  beene  faid) 
nay  take  beacnt  of  the  ftatute,  yet  may  he  avow  (till  at  his  elediom 
lipon  the  perfon  of  his  tenant.     And  albeit  the  manner  of  th« 
avowrie  be  altered,  yet  the  privitie  (which  is  the  true  caufe  of  the 
iaid  difference)  remainelh  ilill  as  to  an  attornement. 

"  Rent  charge,  ISc**    It  is  to  be  obferved,  to  what  kinde  of  in* 

lieritances  being  granted>  an  jittornement  i^  requifiie*    And  in  this 

Vol.  iU  U  chapter 
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f.H.  5.  !• 

37.  Afr  14. 
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Actornement 
Br.  59. 
(Aau  303.  b.) 


chlkpter  Lhtktnk  fpeaketh  of  five.  Firft»  of  i  feigtiiorie»  rent  fer« 
Yice>  ^c.  Secondly,  o^  a  xent  charge.  Thirdly,  of  a  rent  fecke*^ 
And  hereafter  in  thU  chapter  of  two  more,  viz^  of  a  reveriion  andi 
remainder  of  lands;  for  the  tenant  (hail  never  need  to.atcorne  bat 
y^here  there  is  tenure^  attendance,  remainder,  or  payment  of  a  renti 
out  of  land.  And  there  fore  if  ao  annuitie,  comifipQ  of  pafturef^ 
common  of  eflovers,  or  the  like,  be  granted  for  life  or  yeeres,  &c. 
the  rcveHion  may  he  granted  without  any  attorneme^it;  and  albeit) 
fometimes  in  fome  of  thefe  cafes,  or  the  like,  an  atcornement  be 
^aded,  yet  it  is  fpr^lufage,  and  moretiian  needeth,  becaufe  in 
.iione  of  them  there  it  any  tenurcij  attendance,  remainder,  or  pay- 
^^ent  out  of  land. 


T  T  E  My  J!  &lt  fiignUr  et  tenant^  et 
U  tenant  u£a  Jon  tenement  a  un 
outer  pur  ttnm  de  v/>,  le  remainder  a 
un  auter  en  fie^  et  puis  le  feignior 
granta  lesfervices  a  un  auter,  {fir.  ei 
U  tenant  a  terme  de  vie  attorna^  ceo  eft 
ajfets  bone,  pdr  ceb  que  le  tenant  a 
terme  de  vie.  ejl  tenaunt  en  cell  cafe  al 
fetgnidr^  l^c^  etceluy  en  le  remainder 
*ie.poit  ejlre  dit,  tenant  al  Jtignior, 
quant  a  xerektentyf^rjque  aprcs  lamort 
le  tenant  a  ieymc  d^  vie:  uncori  en 


SS7' 

ALSO,  if  thcjre  be  lord  and  te- 
'^  n^t,  and  the  tenant  letteth  hi» 
tenement  to  another  for  terme  of  lifey 
the  remainder  to  another  in  fee,  and 
after  the  lord  grant  the  fervices  to 
another,  &c.  and  the  tenant  for  life 
attorne,  this  is  good  enough,  for  that 
the  tenant  for  life  is  tenant  in  thli 
cafe  to  the  loiid,  &c.  aipd  he  in  the  re-, 
maindcr  cannot  be  Mi  to  be  tenant 
to.  the  lord,  a$.  to  miS;  intent,  untiU 
after  the  depth  of  the  teiiant  for  Hfe: 
cejl  cafe  ft  celuyi  en  le  remainder  ntfiruji .  yet  in  this  cafe  if  hee,  in  the.  remain* 
^fans  beire,  le  feignior  avera  le  remain^     der  dieth  without  heirc,  the  lord  ihsdl 


der  per  voy  d'efcheate,  pur  ceo  pie  co- 
ment  que  le  feignior  en  iiei  cas  ^.co'^ 
vient  d'avowerfur  le  tenant  ,a  terme 
divie^i^cuncon  tout  rentier  tene^ 
ftUnfyfuani  a  touts  les  e/latcs  dafrank- 
ienenunt  ou  de  fee  fimpUy  ou  auterment, 
l^c.  en  tiel  casfont  enfernble  tenus  de 
li  feignior  J  £5ff» 

f  Mes  nem^  Ae  faire  *avQwrie  fur 
iux  touts  enfemble.     M.  3.  H.  6, 


have  the  remainder  by  way  of  efcheat^  ] 

becaufe  that  dbeit  the  lord  in  fuch  ' 

cgjfe  ought  to  avow  upon  the  tenant 
for  lifc'i  &c.  yet  the  whole. entire  te- 
nement, as.  to  all  the  eftates.of  the 
freehold  or  of  fee  fimple,  or  otheC"* 
^ifc,  &c.  in  fuch  cafe  arc  together 
hold^n  of  the  lorJ,.  &c.  ,  -1 

But  not  to   make  avowrie  upon  [jn^D.J 
them  all  together.     AL  3.  if.  6. 


»5.«.-5.  Atrwn.   »*-    j^^  /^  ^^  ^  ^^  ^^^  attorna,  bfr,''     For  he  that  is  (i$ 


4-4- 
lo.  n.  o«  2* 

9.  E.  a.  tit. 

Attorn.  iS. 

s8.  E.  4.  7» 

Tempi  £.  i. 

Attorn*  22* 

Vide  ScA.  ^o. 

(3.  Rep.  ^6. 

Ant.  310.  t.' 

Poi^.  32q^b.)       ^  .'      .     . 

*  covient  Jtanwmir^^ofvowefdi  Sr«  aad 
M.  andKofa,    '.  ;.  -. 


•^-^  hath  beene  faid)  privie  and  immediately  tenant  to  the  lord 
muftattOrne;  and  that  is  in  this  caf* :  the  tenant  for  life,  and  fd 
of  the  other  fide  if  a  fcigniorie  be  granted  to  one  for  life,  the  re- 
mainder-to another  in  fee,  the  attorncmeht  to  the  tenant  for  life  1* 
aft  attorticment  to  the  remainder  .alfo;  unlelTc  it  be  that  thVjr  ifi  th^ 
Iremainder  ou^ht  to  have  acquit  all,-  or  other  p'rivilei^e  (whereof 
they  ihould  be  prejudiced)  ;^a'hd  then  albeit  an  kttomement  be 

•  '.'f  This  paragraph  not  in  L.  and  M.  nti" 
R#h.  *     *     * 
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had  to  the  tenant  for  life,  and  he  acknowledge  the  acqu'itaU)  &c« 
yet  after  his  deceafe^he  in  remainder  iball  not  diftreyne  vntill  he 
acknowledge  the  acquitall,  notwithdanding  the  attornement  of  the 
tenant  for  tife. 

**  Jverale  reminder  per  tfcy  £ tfchtau^^    For  the  remainder  is  (9.  Rep.  134.  K 
holden  of  the  lord,  but  not  immediately  holden  ;  and  in  this  cafe*  Ant.  aSo.  a.) 
by  the  efcheat  of  the  remainder  the  feigniprie  is  extin^l ;   for  . 
the  fee  fimple  of  the  fdgniorie  bSih^  extindl,  there  cannot  re- 
maine  a  particular  efiate  for  lif&  thereof,  in  refpefi  of  the  tenure  3.  H.  6.  i*  Old 
and  attendance  over ;  and  of  this  opinion  Is  £////</ j»,[^]  himfelfe  in  Tenures, 107^ 
Ottf  bookes.    Bttt  6ffifeHrifc  it  Is  of  a  rent  charge  ih  fee;"  for  if  ^J ^ i5;if;i|;)" 
/    tbat  be  gfantcd  kit  Hft,  and  afite^  he  in  the  revei^on  purchafe  the  ^  ' 
]aiid«  fo  as  the  r^vei'fion  6r  thti  ren<  charge  is  extind,  yet  the 
grantee  kit  life  {hal^  enjoy  the  rent  during  his  Iife^  fbf  there  is  no 
teniue  or  attendance  iii  this  ciUer 

•     •  • "  • 

•*  Mej  nt»f  diftau  ofivnprit*^^    This  is  added  to  Uttkim^  but  it  M.  3.  H.  6.  n 
is  cbnTonani  to  law^  and  thcauthoritie  truly  ciced^ 

r 

Sed.  558.         "  . 

J T E Aty^ foit  Jeignhr  H  Unantj  ALSO,  if  theife  be  lofd  aud  te- 

^  dte  iinaki  hjfa  Its  ttnemenU  a  un  "^  nant,  and  the  teinant  letteth  the 

feme  pkr  ttrtni  de  tJfo,  U  rerftainder  tehements  to  a  woman  for  life,  the 

pufier  tnfee^  et  la  feme  frent  barcrti  et-  remainder  over  in  fee,  and-  the  woman 

puts  Ufetgnior  grantd  tesjervices^i^c,  taketh  hufband,  and  after  the   lord 

a  It  baron  et  Jes  heires  ;  eH  teji  cafe  grant  the  ferviccs,  &c.  to  the  hufband 

leftrvice  eft  iroV  en  fufpence  durant  le  and  his  heires ;  in  this  cafe  the  fer- 

eeverturt^  Mtsfi  lajeme  dtvie  vivani  vice  is  put  in  fufpfcnccr  during  the  co- 

//  barcn^  k  baron  etfes  htiriS  ovtrtni  Verture.     But  if  the  Wife  die  living 

•/r  rent  de  ceusc  enie  rtmahdery  &c»  thfe  hufband,   the  huftand   and  his 

£t  en  ceo  cafe  Hat  bejhigne  afcvm  at*  heires  (hall  have  the  rent  of  them  in 

tornement  ptr  parol<y  &c*  pur  cto  que  the  remainder,  &c.     And  in  this  cafe 

le  baron  que  doit  attorney  accepta  lefait  there  needeth  no  attornement  by  pa- 

delgrauntdelesfervicesy  tfr.  le  quel  roly-.&c.  for  that  the  hufband  which 

acceptance  eft  un  -  attornment    en  la  ought  to  attorne,  accepted  the  deed  of 

Ity*  grant  of  the  fervices,  &c..the  which 

acceptsmee  is  an  attornment  in  the 

law. 

*•  JT  ^  qH^  Occeflitnct  eft  un  atterhinent  en  la  ley,  i^c.**     Lhthton 

•^-^  having  ^)Okht  (as  hath  beene  faid)  of  atiomements  in  deed,  f* /£ I' ***At- 

fo  exprelie,  now  commetb  to  fjf^ake  i)f  attbmertents  in  law,  or  im-  torncmeftt,  n. 

pUA;  and  hating^ before  iet  downe  five  exprelTe  attomemehts  in  (6.  Rep.  63. 

deed,  doth,  in  this  chapter  enittoi^rate  fcven  attornments  in  law.  9.  R«p.  85- 

-  Here  it  is  to  be  tmderftpod,  tiwK  the  expreile  attornement  of  the  a^o"*  Aw. 

l3^  3*  ^* J    ^"'^^^l  ^^^  binde^^ the  wife  after  the  coverturcy  and  in  a8\qnach  as  J*^£  ^^  ^^ 

this  acceptance'  of  the  grant  is  an  attocnement  in  law,  without  a  yipe,  37. 

^ord  of  actoraement  the  feigniorie  IhaA  pafTe.     And  this  is  the  tx.E.  4«'f« 

firft  example  that  Iktkton  putted  Of  an  attotnemeht  in  law,  which  ( r.  RoU.  Abr« 

•U  a  ampunte(h  3^3«) 


Lib.  3.    Cap*  10.    Of  Attorncmcnt,         Scft.  559^  560. 


(Ant.  «So.  a. 
301.  310.) 


amountcth  to  an  exprefle  attornement^  for  that  it  is  an  agreement 
to  the  grant. 

If  the  lord  grant  his  feigniorie  to  the  tenant  of  the  land»  and  to  a 
ftranger»  and  the  tenant  accept  the  deed,  this  accepunce  is  a  good 
attomement  to  exdnguifli  the  one  moitie,  and  to  reft  the  other 
inoitie  ia  the  grantee,  as  hath  beene  faid. 


Sed*  559< 


Xf  N  miftm  le  manmr  ^,  Ji  fiyint 
^^  feigmor  it  tenant^  it  U  tgnani 
fnntfeme^  it  puis  U  fiigitwr  gr9Ht»  la 
fervica  a  la  fiim  it  fit  biint^  it  li 
bann  acapta  Ufait\  in  Cift  cas  apns 
la  mart  li  barortj  la  finm  it  fa  kiint 
4fUiront  ktfirvices^  t^e*  cat  pir  li  ae* 
ceptanci  ♦  del  fait  pir  U  barony  Ci$  ift 
bini  attofmminty  &c.  conunt  qui  w^ 
rant  U  covirtun  Us  firviasfont  mis 
infufpinciy  bfc. 


T  N  tht  fame  manner  is  itt  if  there 
^  be  lord  and  tenant,  and  the  tenant 
taketb  wUt|  and  after  the  lord  grant 
his  ferviecs  to  the  wife  and  his  heires, 
and  the  huiband  accepteth  the  deed  i 
in  this  cafe  after  the  dic^ath  of  the  huf* 
band  the  Wife  and  her  heires  (tiaU 
have  the  fenicc^  &c.  for  by  the  ac- 
ceptance of  the  deed  by  the  hu(band, 
this  is  a  good  attornement,  &c.  albeit 
during  the  covertiire  the  fervices  £hatl 
be  put  in  fulpence,  &c. 


(i.  Roll.  Abr.  TT B R 2  is  the  fecond  example  that  Littlitem  patteth  of  an  at* 
93^9  939»94<30  '^  tornement  in  law,  and  ilandeth  upon  the  former  reafom 

(Ant.  f  4S.  b.)  *'  Sont  mifi  en  fuffinei**  Sofpence  commeth  offuJ^indiOt  and  in 
(4.  Rep.  51.)  legal!  underftanding  is  tuken  when  a  feigntorie»  renr,  profit  appren- 
(Cro.  Lir,  loi.)  ^^j.^  ^^    jjy  rcafon  of  Bniiic  of  poiTeflion  of  the  feigniorie.  rent, 

^c  and  of  the  land  oot  of  which  they  iiTae*  are  DOt  in  ^  for  a  time, 
it  tunc  dormiuntf  but  may  be  revived  or  awaked*  And  they  are  faid 
to  be  extinguifhed  when  they  are  gone  for  ever^  a  tunt  marinntiir, 
and  can  never  be  revived ;  that  is,  when  one  man  hath  as  high  and 
perdurable  an  eftate  in  the  one  as  in  the  other*  • 


Scd.  560* 


/  TE  M'i  ft  foyent  kignioT  et  ttnanty 

it  li  tenant  grama  lis  tenements  a 
un  home  pur  tirnu  de  fa  v!i^  li  n^* 
mainder  a  un  auttr  in  fa-^Ji  fi  fcigm 
i/tffr  granta  lesferviciS  a  U  tenant  a 
terme  de  ijie  f  in/ei^  en  ceji  cas  U  te-* 
nant  a  terme  de  vie  ad  fa  en  les  fir- 
vices  j  mes  les  fervicisjont  mis  en  fuf- 
fence  durant  Ja  wV»  Mes  Its  biins 
X.  Ic  tenant  a  termt  df  vie  averont  ks 

fmiicei 

.'  •  ik/3^»r^naiinL»andM.norR0h« 
*    \  en  fa  ««>t  in  L.  aad^,  nor  Koh/ 


A  L  S  O).  if  there  be  lord  and  te-* 
•^^  nant,  and  the  tenant  grant  the 
tenements  to  a  man  for  terme  of  his 
life,  the  remainder*  to  another  in  f(», 
if  the  lord  grant  the  fervices  to  the 
tenant  for  lite  in  fee,  in  this  cafe  the 
tenant  for  terme  of  life  hadi  a  fee  in 
the  fervices  \  but  the  fervices  are  put 
in  fufpence  during  his  life*  But  the 
,Keires  of  the  tenant  for  life  (hall  have 

the 

X  U tenam  a  tirmidivii^  nat In Xi« aad 
M«  nor  Rob* 


Lib«  3« 


'Of  Attomcment. 


Scd.  561,  562. 


firvlces  apns  \  fin  deceafe^  &fc.  J  2?/ 
en  cefl  cas  il  ne  hefiigne  §  attorntment^ 
car  per  P  acceptance  del  fait  de  celuy 
que  doit  attournery  iffc,  ejl  ceo  attourne-"^ 
ment  de  luy  mefme  \. 


H 


the  fervices  after  his  deceafe,  &c. 
And  in  this  cafe  there  needeth  no  ac^ 
tomement;  for  by  the  acceptance  of 
the  deed  by  him  which  ought  to  at* 
torne,  &c.  .this  is  an  attornement  of 
it  felfc* 


ERE  is  the  third  cafe  that  Littletw  patteth  of  an  attornement 
in  law.  And  it  is  to  bee  obferved,  that  albeit  a  grant,  as  hath  * 
beene  faid,  may  enure  by  way  of  releafe,  and  a  reieafe  to  the  tenan| 
for  life  doth  worke  an  abfolute  extinguifhment^  whereof  he  in  the 
remainder  fliall  take  benefit,  yet  the  law  ihall  never  make  any  con- 
ftrudion  agunft  the  purport  of  the  grant  to  the  prejadice  of  any^ 

f  2 1 3*  ^'•J  ^  againft  the  meaning  of  the  parties  as  here  it  fiioold ;  for  if  by  (Siderf.  25.) 

conftrodion  it  (hoald  caure  to  a  reieafe^  the  heires  of  the  tenant  for 
life  ihould  be  diflierited  of  the  rent ;  and  thierefbre  LittUten  here 
iaith,  that  the  heires  of  the  grantee  fliall  have  the  feigniorie  after 

0  his  death.    And  here  is  an  attornement  iii  law  to  a  grant  fuf- 

pended  that  cannot  take  effeA  in  the  grantee  fo  long  as  he  liveth, 
out  (hall  take  effedl  in  his  heires  by  defcent ;  for  the  inheritance 
of  the  feigniorie  was  in  the  tenant  for  life,  and  the  fufpenfion  ohely 
during  his  life. 


Scd,  561. 


(Ant.  179.) 


JVf  £S  lou  le  tenant  ad  cy  grand  et 
haut  ejlate  en  let  tenements  Jicome 
le  fiignior  ad  en  le  feigniory ;  en  tiel 
cafeyfi  le  fiignior  graunta  lesfirvices 
at  tenant  en  fee j  ceo  urera  per  yoy  d'ex" 
tinguifhment.  Caufa  patct* 


DUT  where  the  tenant  hath  as 
great  and  as  high  eftate  in  the 
tenements  as  the  lord  hath  in  the  feig- 
niory; in  fuch  cafe,  if  the  lord  grant 
the  fervices  to  the  tenant  in  fee,  this 
fhall  enure  by  way  of  cxtinguiflnpent. 
Caufa  patet* 


ILJ  £  R  E  Littleton  intendeth  not  onely  as  great  and  high  an 
^^  eftate,  but  as  perdurable  alfo,  as  hath  beene  faid  ;  for  a  dif* 
feifor  or  tenant  in  fee  upon  condition  hath  as  high  and  great  an 
eflate,  but  not  fo  perdurable  an  eftate,  as  (hall  make  an  extin« 
guiihment.  ' 


Sedl.  ^62. 


T  TE  My  ft  foyent  fiignior  et  tenanty 

et  le  tenant  fait  un  leas  a  un  home 

fur  terme  de  fit  vicy  favant  le  rever-- 

Jion  a  luyy  fi  te  fiignior  granta  lefiig-* 

niorie 

f  fon  not  in  L.  and  M.  nor  Roh« 
X  df  r.  not  in  L.  and  M.  nor  Rob* 


ALSO,  \(  there  bee  lord  and  te* 

nant,  and  the  tenant  maketh  a 

leafe  to  a  n>an  for  terme  of  his  life, 

(aving  the  reverfionr  to  himfclfe,  if  the 

lord 


$1  etfam  added  L,  and  M.  and  Rolu 
\  e^r.  added  L.  and  M.  and  Roh. 


U  J 


Lib.  3«    Cap. .  I  o.       <  Of  Attorncn^t.  Se£t  ^i^j. 

nhrU  a  k  tenant  ^  t/rme  4i  vie  ej^  l^rd  granjt  the  feifniory  to  (ei)9j|t  ffur 

y2»tf ;  en  ceji  cafe  il  cavierit  qutceluy  en  life  in  fee;  in  this  caje  it  1>ebov^th 

,  U  reverfion  atforna  al  tenant  a  termf  that  he  in  the  rcvcrfjgn  itlnft  attqrne 

»4^  vie  fer  force  de  eel  grants  eu  auter*  to  the  tenant  for  life  by  force  of  this 

tnent  te  grant  eft' v^ide^  t^^  ^^^  i^  grant,  or  otherwife  the  jgrarit  is  voi4c, 

ceJuy  en  le  reverftoH  ejl  tenant  al  feig*  for  that  hee  in  die  reveriion  is  tenant 

niory  ^c.  to  the  lord,  &c.                                                     | 

*  £t  uncord  il  ne  tiendra  del  tenant  *  -Yet  bee  iba)!  net  hold  ^  t^ 

^  tervu  de  V'^  durantfa  yie*    C^viifa  tenant  for  life  during  his  life.    Cauja 

patct,  patet^  ifc. 

HE  R  E  in  this  cafe  he  b  Uii»  rerexioii  of  the  tena^oy  muft  at- 
torne,  becaufe  he  is  the  tenant  to  the  loid ;  and  yet  the  feig* 
«  . «     piorie  (haU  be  fufpended  doripg  the  life  of  the  grameei  beeaufe  hoe 

hath  an  eltate  ht  life  in  the  (cnancie«  b4t  bis  heires  fluill  tB^iXf  the 
ieigmcrie  by  difcent« 

«'  Umcere  il  me  tient,  lie.''    This  is^ddrd.  and  not  in  the  origi-    [314. 3(1 
.nalU  and  is  agntoft  lawy  and  therefort  to  be  rejected.  T 

**  TefOMi  alfeigtii^r,  ^c."    Hene  is  to  bee  underftood  a  direr- 

iity  when  the  whole  eflate  in  the  feigniory  is  fofpended*  and  when 

but  part  of  the  eflate  in  the  feigniory  is  fufpended.     And  in  this  * 

la]  34,  AfT.  p.     cafe  tlie  feigniorie  is  fufpended  but  for  teroie  of  life ;  [a]  and 

15*  therefore  as  to  all  tbinffs  concerning  the  right  it  hath  his  being ; 

but  as  to  the  poiTeflion  during  the  particular  eflate  the  grantee  (hall 
take  no  benent  of  it ;  therefore  during  that  time  he  fliall  have  po 
rent«  fervicey  wardfliip,  releafe,  harriot*  or  the  Kkc»  becaufe  th^(e 
16.  C.  3.  tit        belong  to  th^  ppffeflion:  Kat  if  the  ^nant  dieth  without  heire,  the  i 

Ytuther  88.        tena^cie  ftiall  eicheat  untp  the  graqtee,  fpr  that  is  in  the  right;  J 

and  yet  when  the  feigniorie  h  revived  by  the  death  of  the  tenant^ 

there  fiiatl  be  wardship  \  as  if  the  tenant  marry  with  the  feignioreiie 

and  dieth,  his  heire  within  agCi  the  wife  llhal]  have  the  wardfliip  pf 

'     •  the  heire.     Alfo  in  tl^  cafe  that  hittUtom  here  pntteth,  albeit  the 

feigniorie  be  fiifpended  bnt  for  life,  yet  feme  hold  that  he  cannot 

grant  it  over*  becaufe  the  grantee  tooke  it  fufpended*  and  it  w^s 

5.  B. ).  Tw»ng*s  J^cver  in  ejje  in  him.     But  if  the  tenant  make  a  Jeafe  for  ycarcs  pr 

ofe,  for  life  to  the  lorcj,  there  the  lord  may  grant  it  over,  becaufe  the 

(Anu»98.  b.)      feignioric  was  in  ej^e  in  him,  and  the  fee  fi^nple  of  the  feigniorie  is 

not  fufpended.  But  if  the  lord  difTeife  the  tenant,  or  the  tenant  en- 
feoiffe  the  lord  up6n  condition,  there  the  whole  eflate  in  the  feig- 
niorie is  fufpended,  and  therefore  he  cannot  during  the  fufpenfioa 
^e  benefit  of  any  efcheat,  Qr  grant  over  his  feigniorie. 


Scd.  563, 

/T  E  M^  Ji foient  feigmor  et  tcKant^  ALSO,  if  there  bee  lord  and  te* 

et  le  tenant  tlent  del  feign  tor  per  "^  nant,  and  the  tenant  holdeth  of 

xx.  maners  des  fervices^  et  lefeignicr  the  lord  by  xx.  manner  of  fcrvices^ 

frant(i  fon  feigniory  a  un  outer ;  ft  le  and  the  lord  grant  his  feigniory  to 

tenant  another^ 

*  This  paragraph  not  iu  Lt  and  M.  nor  R«h* 


I 

f 


.Lib.  3.  ^-  .*Gf  Attomcnicht.      ,-^       "^ca*  564:. 

^tehant  f aja  tn  fad  tijcnn  pared  J^ af- .  aitocher;  if  the  tenant  pay  In  <teed 

cun  di  les  fervices  al  grauntee^  tea  eft  any  parceU  of  any  6f  thfe  fervi6es  t*Q 

'hone  aftorftmenty  Je  et  puY  touts  tesfer-  the  grarttfe^,  tbrs  is  a  good  att&ne^ 

viciSj  content  que  Ventent  de  le  tenant  ment,  of  and  fdr  aU  |hc  ferviCcs^  a^- 

fuli  d^attiurner  forfque  de  eel  parcel^  belt  the  intent  of  the"  tenant  was  ^ 

piir  ceo  que  le  Jeigniory  eft  f  entierj  attorne  biit  for  this '{^arcell,  for  that 

cement  que  Us  font  divers  maners  des  the  feigniorie  iis  intire,  although  tli^j?© 

fervices  que  le  tenant  doit  fair  e^  &c,  bee  divers  manner  of  ^fervices  .which 

the  tenant  ought  to  doe,  &c.        ■  • 

TJ[  E  R  E  it  appeareth  that  an  attomement  being  nnade  for  parcel^  4*  ^*  3-  55* 

-"  is  goo4  for  fhe.whole  ;  for  feeing  hee  ha^h  attorned  for  part,  Malman's  cafe. 

it  cannot  bee  void  for  that,  and  good  it  banftflt  be  unlefle  it  be  for  ^£.4:1  ?*  • 

the  whole:  but  of  this  fuiHcient  hath  beene  faid  before  in  this  22.  AIT.  66. 

^chapter*  ,..,*.         -         -  7.  H.-j^to. 

'     *35,  H..  6.  8.  per  ^ifott        (Ant.  369.  iu) 

,  i     o  paya  aftitnparcell  desftrvicei**   'Here  Is  the  fb'nrth  example  4o-K-  3-  34-  • 

of  an  aitornement  in  faw ;  for  paymeftt  of  any  parcel!  of  the  for-  (*•  ^^''  ^V 
^ces  is  an  agreement  in  law  fo  the  grant* 

.  .  .  •  '  .  •        •  ,     •» 

<'  CowMet  que  Ventent  del  tpumt , fiat  d^Mttorifer^  l^c**  ^i0  in^  (^d^  ^^i.  . 
[114. b.l  tinti^  ii^ernfire  debet  legihuf^  non  leges,  inunti^ni.  .And  yet  aj  farre  4,  Rep.,85.»,) 
^"^  as  it  may  ftand  with  the  rule  of  lawj,  it  is  honourable  for  all  judges  ao.  H.  6.   .    . 

to  judge  according  to  the  intention  of  the  parties^' and  {o  iney  (»•  Rcp»  ^9,^\* 
ought  to  doe.  And  of  this  fomcwhat  in  this  chapter  hiath  Beene  J?1*\J™^^^ 
;M  before.  ^  4.  RqU^Ajbr. 

^[^lo.        Cro.Car.  1. 40T.       Dyer 4.  a.' .  '^oft.  3I67.  a. ,     Ant.  20. 47.  H*  48. 1>.        Z.  Rejf^ 23. 
-4.Kep.Sz.  a.    Ant.  44.213.  a.      217.  b.    22a,  bV  229..a.'     1.  Roil.-Abr.joj;)    •      -        *;  . 


.% 


s<4. 564.      •     :    •■-    ■■> 

J  TE Myftfoit  feignior  et  fenatk^  A^^ ^*  '^  *^^^  ^^^  ^^^^  *"^  ^^* 
^  et  le  tenant  tient  del  feignior  .per.  •^*:  pant,  and  thcr  tenant  hojd^^h  of 
flufors  maners  des  frrdicesy  et  le  feignior  the  lord  by  many  kihde  of  fervicq?, 
gran^a  les  fervices  a  un  auterfer  ftne\  and*  the  lord  gratit  the  fervices  to  ano- 
fi  le  grantee fua  un  fcire  facias  hors^Hel  ther  by  fine ;  if  the' grantee  fuc  difcire 
mejme  fine  pur  ajcun  parcel  d/'  Us  facias  out  bf  the  lanae  fincf  for  ariy 
fervices  et  ad  judgement  de  recover^  parcell  of  the  tervices,  and  hath  judg- 
celjudgemen  .eft  bone  attofiument  en  mept  to  recover,  tbw  judgment  is  a 
ky  pter  iouts  lesjirvices.  *  good  attornement'  ifl  laUr  for  all  the 

fervices. 

HE  R£  is  to  be  obfervcd,  that  this  judgment  in  the  ftdre  facias  4^-  -E.  3.  •4* 
(which  is  no  more  but  ;hat  the  demandant  fliall  have  exe-  ?•  f  3-  q««i 
cution  ,&c.)  16  a  gooa  attornemeiM,  albtit  it. is  preiuraed  that^^^/-  ^.g.  3.^^^^ 
^ma  redditurin  invitum,  and  that  an  attomement  in  law  of.  any  37  h.  6  14/ 

part  per  Moyte. 

'     ifirfquc  un  et  added  L.  and  M.  and  Roh.        •  &c.  added  in  L.  and  M.  and  Rol^ 

U  4- 


1 


Lib.  3;    Cap.  io«        Of  Attomement. 


Scd.  555* 


(Ant.  14S.  b< 
6.  Kcp,  04.  k.) 

(5.  Rep.  1J3. 
SeA.  551. 
Cra  Car.  s84« 
S.  Rep*  6f  •  b. 

j.HQU.Abr<a94« 
Ant.  309.  a.) 
( I.  SU.  1 39*  * 


part  is  good  for  the  whole. '  And  this  is  the  iftfa  example  that  U$* 
ti$t§n  putteth  of  an  attornment  in  law. 

Note,  th^t  in  cafe  of  :£  deede  nothing  paiTeth  before  attomementt 
as  hath  beene  faid.  In  the  cafe  of  the  fine,  the  thing  granted  paf- 
feth  as  to  the  (late,  but  not  to  diflraine,  &c.  without  attornemeot. 
In  the  9are  of  the  king  the  thing  granted  doth  pafle  both  in  eftate 
and  in  privitle  to  diftraine,  &c.  without  attomement,  QnlefTe  it  be 
of  lands  or  tenements  that  are  parcell  of  the  dutchy  of  hancafitw 
and  lie  out  of  ^e  cpanty  palatine^  (i) 


(Ak.  159.  V< 

s6o.  a.) 


Scft.  565. 


T  T EM^  fi  U  felgntqr  (Pun  rfnt 
firvice  graunta  Usftrvices  a  un  au* 
iify  it  li  Unani  attorna  ptr  un  denier,^ 
et  puis  li  grantii  difiraim  puf  U  rtnt 
ann^  it  U  tinant  a  luy  fait  refcous\ 
in  cio  cos  li  graunta  n^avira  affifi 
dil  nntf  fi^fl^^  briefe  di  nfcous^  pur 
Ci9  qui  li  dom  dil  diniir  pir  U  tinant 
+  m  fuit  forfqui  pir  vey  (P attorney 
nunt^  (sTc,  Metfili  ttnant  avoit  done 
a  U  grmtntii  li  dit  dinier  corm  parcel 
^di  li  finty  ou  un  mpili  ou  un  farthing 
per  voy  di  ffijin  dil  nnt^  donqui  ceo 
efl  hwii  attormminty  it  auxy  eft  bon 
Jiifin  al  graunta  del  nnt;  et  donques 
fur  tiil  nJcQus  li  granta  avera  ajjifi^ 


ALSO,  if  the  lord  of  a  rcntfcr- 
"^  vice  grant  the  fervices  to  ano- 
ther, and  the  tenant  attorne  by  a 
pei^n/)  ai^d  after  the  grantee  diftraiAjC  . 
for  the  reo(  b^hinde,  and  the  tenant' 
make  refcous  \  in  this  cafe  the  grantee 
Iha]!  not  have  an  alTife  for  the  rent,  ^ 
but  a  writ  s&  refeoufe,  becaufe  the 
g;iving  of  the  penny  by  the  tenant 
was  not  but  by  way  of  attornemcnt, 
&€•     But  if  the  tenant  had  given  to 
the  grantee  the  faid  penny  as  parcell 
of  the  rent,  pr  a  halfe  penny  or  a  faf-  \\\t%  i\ 
thing  by  way  of  fciiin  of  the  rent,  *• 
then  this  Is  a  good  attomement,  and 
alfo  it  is  a  good  feifin  to  the  grantee 
of  the  rent  J    and  then   upon  fuch 
refcbus  the  grantee  (hall  have  an  af« 
fife,&c. 


19.  K.  6. 3. 26. 

j.    \%    ^*  la 

ViJe8?a.»35, 

49' B.J.  15. 
37.  H.  6.  39, 
49  Afl*.  p.  6. 
34'  H.  ^  41, 
J5.E.  3.   fxc* 
ciiftion  63* 
40.  E.  3*  %%• 
28.  H.  6«  6.  ba 
7*  H*  4«  a*  tit. 
Attorney  Br.  97. 
;b    Rep.  59.) 


TJEREUPON  is  to  be  obferved  a  diverfitie  bctweene  money 
^^  given  by  way  of  attomement,  and  where  it  i$  gi^cn  as  parcell 
of  t}}e  rent  by  way  of  feiiin  of  the  rent.  For  albeit  the  rent  be  not 
due  before  the  day,  yet  a  payment  of  parcell  of  the  rent  before- 
hand is  an  ^dtuail  feifin  of  the  rent  to  have  an  aflife.  And  lb  it  \% 
if  he  give  aii  oxe,  a  horfe,  a  iheepe^  a  knife,  or  any  other  valuable 
thing  in  name  of  feifin  of  the  rent  before-hand»  this  is  good. 
And -therefore  a  payment  in  name  of  feifin  is  more  benefictaJl  fpr 
the  grantee,  bccaufe  that  is  both  an  adluall  feifin  and  an  attorne- 
menc  in  law  ^  and  yet  being  given  before  the  day  in  which  the  rent 
is  doe,  it  ihall  not  be  abated  out  of  the  rent.  So  as  to  give  fei^ 
of  the  rent,  it  is  talcen  ibr  part  of  the  rent;  but  as  to  the  payment 
of  the  rent,  it  is  accounted  as  no  part  of  the  rent ;  and  the  reafoti 
of  the  diveriitie  is,  for  that  xemeaie&  to  cpme  to  rights  or  duties  ^r^ 
ever  taken  favourably.  Here  alfo  appeareth  that  there  is  an  a^usdl 
feifin,  or  ^  feifin  in  d«£4  ^^  ^  f^^t«  whereof  (as  UttUton  here  fpeak- 

•cth) 


(x)  %<$  PI.  Cem.  %%%•    4.  Ittft.  io|«         f  4i#  not  in  L«  and  M.  oor  Rulu 
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cth)  an  affife  doth  li« ;  and  a  feifin  in  law  which  the  gfantse  ioA 
by  attornemeat  before  aftuall  pofleffion.  (i) 

Soft.  566.        

I 

T  TEM^  Ji  font  plufors  jointtnants  A  LS  O,  if  there  bee  many  jointo«' 

•  que  ieignont  per  certaine  Jervices^  .  ^^  nants  wbich  hold  by    certaiiie 

€t  le  pignior  graunta  a  un  auter  les  fervices,  and  the  lord  grant  to  anwr 

fervicesy  et  un  de  Us  jointenaikts  aftorna  tber  the  fervices>  and  one  of  the  joyn- 

al  grauntce^  ceo  eft  auxy  hon^  Jicoine  'tenants  attorne  to  the  grantee^  this  it 

touts  f  ujfent  attorney  pur  ceo  que  U  as  good  as  if  al^  had  attorned,  for  that 

Jeigniory  eft  entier^  l^c.  the  feigniory  is  entire,  &c* 

TT  ERE  is  to  be  obferved  what  manner  of  tenants  Ihali  attorne  to  (x*  RoH  Akt. 
^^  the  grant.     And  firft,  \h\  if  there  be  two  or  more  jointenants,  p*-) 
and  one  of  them  attorne,  it  is  fufficient:  for,  as  it  hath  beene  of*  jiifj^f^^^^ 
ten  faidy  there  cannot  be  an  attomement  in  part.    And  albeit  there  ^6. 
is  great  Mthoritie  againft  Littleton ^  yet  the  law  hath  beene.  ad«  $eeTookn-*«  . 
judged  according  to  Littletvn^s  opinion^  as  it  hath  beene  in  other  ««fe  ubi  fupr«,^ 
of  his  cafes  when  they  have  corae  in  queftion :  and  as  it  is  of  an  *"^  ^kiriS!?"' 
.  attornecpent,  fo  it  is  of  a  feifin;  a  feifin  of  a  rent  by  the  hands  of  '     ^  .  ^. 
one  joyn tenant  is  good  for  all^  and  a  feifin  of  part  of  the  rent  is  a  v^*    ^^  ^* 
good  feifin  of  the  whole.  b,) 

[f]  If  either  the  grantor  or  the  grantee  die,  the  attornement  is  f^]  Vt4.Ub«4. 
countermanded;  but  if  the  tenant  die,  he  that  hath  his  edate  may  f<A.%.   Ub.  £• 
attorne  at  ahy  lime.  If  the  tenant  grant  over  his  eflate,  his  aifignee  J>'»  57*  ^  #• 
may  attorne.  l^B^i 

[d]  If  an  infent  hath  lands  by  purchafe  or  by  defcent,  he  fliall  ,j.  z.^t^ 
be  compelled  to  attorne  in  a  per  qua  fer<vitiat  and  no  mifchicfe  to  [i]  43U  E.  j. 
the  infant ;  for  when  he  commeth  to  full  age,  he  may  difdaime  Age  33. 
^  to  hold  of  him,  or  he  may  fay  that  he  holds  by  leffer  fervices :  *^"  ^*  |'^** 
but  there  IhouM  be  a  greater  mifchiefe  for  the  lord  if  the  attorne-  Attorne?  Br? 
ment  of  an  infant  ihould  not  be  good,  for  he  ihould  lofe  his  fer-  ^6.  E.  3. 6au 
vices  in  the  mcane  time*  a6.  AO*.  27. 

If  an  infant  be  a  leiTee,  he  (hall  be  compelled  to  attorne  in  a  3*-  ^' 3:^'t<^C^ 
quid  juris  clamutn     The  attornement  of  an  infant  to  a  grant  |y  •^'»«^«rv»««9» 
deed  is  good,  and  (hall  binde  him,  becaufe  it  is  a  lawfall  adt,  albeit  ActoriLTS. 
he  be  not  upon  that  grant  by  deed  compellable  to  attorne.     Of  a.  E.^lbii^T^, 
baron  and  fern  LittletoM  putteth  many  cafes  in  this  chapter.  iS.  H.  6.  %. 

{e}  A  man  that  is  deafe  and  dumbe,  and  yet  hath  onderfland-  Ljb.9.f.S4,S5* 
ing,  may  attorne  by  fignes :  [/]  but  one  that  is  not  compos  mentis  ?  ^,^.0^%- 
cannot  attorne,  for  he  that  hath  no  underftanding  cannot  agree  to  21. £.3.  Agels* 
the  grant.  7.£.ft.  Agti^cu 

What  conveyances  Ihall  be  good  without 
be  faid  in  this  chapter  in  his  proper  place. 

f  jue--^et,  L.  and  M»  and  Rob.      f  uffht  attom^-'riftfonterentt  ^'  sind  M.  and  Roh. 

(1)  [Sec  Note  174..J 


What  conveyances  Ihall  be  good  without  attpri^ments  more  ihall  M  ^^•^'  3*  ^U 
I  faid  in  this  chanter  in  his  orooer  olace.  I/J  '^-^-S-S}* 


Scft* 
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Sea.  567.  .     .  j^j^  i,,j 

T  TE  M^  Ji  homi  hjfa  tenements  \r    *  A -L  S  O,  if  a  man  Icttcthrtenemcnts 

f^nnr  d'ansy  per  force  de  quel  leafe     ^   for  terme  of  yeares,  by  force  of 

J^le kff^e  ^ leijie^ji  puis  k  Iftfj^r ^er    which  leafc  the  leflce  is  feifed^  and 

'JinftritgranUil'rev.erfmaauter^p^r    after  the  leflbr  by  his  deed  grant  tbc 

'  i^rmr  de  t//V,  'w<  rw  /tf//^>  Qu  en  fp: »  //    revcrfion  to  another  for  terme  of  lifc> 

'  iovient,  in  iiel  c'afi.'^tie.letenantjs  .  oi;  in  talje,  or  in  fee;  it  behoveth  m 

tecme  d*ans  athrnd^  ou  autemient  rlln  .  fuch  caf^  that  tbe  tenant  for  yeares 

filfera  c  tiel  grauntee  per ^  tlel  faiU  ^attpmc,*  or  othgrwiic  nothing  Ihall 

Et  fi  en  cefi  cafe  le  Unani  Q  terniid' Qigs  **pafle  to' fuch  grantee  by  fuch  deed. 

ctiwrna  at  graniee^  dohquc  malnteru^t    And  if  in  this  cafe  the  tenaunt  for 

pe^ra  ie  frankeUnemeni  eU  graunUe    yeares  attorne  to  the  grantee^  dien 

per  tiel  atturnem^nt  fauns  cffcun  liverie    the  freehold  ihall  prefently  ppAe  to 

^ejeijiny  i:fc,  pur  ceo  que  ji  ajcun  A-     the  grantee  by  fuch  attornement  witb- 

verie  de  feififty  f  i:Se,ferra  su  hefrigne    out  any  liverie  of  fetfiii.  Sec.  becaufe 

dfe/ig  fait  en  eel  cafe,  danque  le  tenant    if  any  liverie  of  feifin,  &c«  (botfld  be 

a  terme  d^lmsferroit  al  temps  de  liverie    or  were  needfull  to  bee  made,  then 

d^fiifin  9kfie  defm  poffemony  %  le  quel   the  tenant  for  yeares  fhould  be  at  the 

ferxM  encmnter  reajon^J^c^  time  of  the  Kvery  of  feifin  oufted  df 

his  pofTeffion,  which  fliould  bee  agalnft 
rcafon,  &:c, 

-     XJ  ERE  l^iuhtm  liaving.  fpoken  of  grants  of  feigniorics  and  , 

^  ^   rent  charges,  and  renrs  tecke  iiTuing  oat  of  lancH  here  treat-  ' 

eth  of  a  grant  of  a  reverfion  of  knd  opon  an  eftate  for  yeares; 
feeing  this  grant  of  the  rever£ton  muft  be  by  deed*  and  the  ame- 
ment  of  the  leiTee  for  yeares  requifite  thereunto^  the  freehold  and 
inheritance  doe  paiTe  thereby*  as  well  as  by  liverie  of  feiiin^  if  it 
were  in  poiTelfion :  and  the  grant  of  the  reverfion  by  deed  with 
the  attornement  of  th^.lcfTee,  doe  counter vaile  in  law  a  feoffinent 
by  liverie*  as  to  the  palling  of  the  freehold  and  inheritance. 

Il3  6.  E.  j»  55. '     ^'  A  terme  iPansV  []^]  And  yet  a  tenant  l^  ftatute  merchant*  or 

^5.  K.3.53.  tenant -by  ftatute  ibple*  or  by  elegO,  muft  ahb  attorne;  for  the 

Brook,  ti^  g^antec  saay  have  a  <uenhe facias  ad  comfutandum^ox  tender  the  mo- 

%'L^xH^*.  ^^y»  *^^'  **^^  difcharge  the  land ;  and  if  the  reverfion  be  granted 

tatcioi.  by.  fine*  they  (hair  be  compelled  to  attorne  in  a  quid  juris  clamai* 

Dy.  X.  2.  And'  fo  the  executors  that  have  the  land  until!  the  debts  bee 

<-^««f  «i3-  ^  paid  ,inuft  attorne  upon  the  grant  of  the  reverfion*  although  they 

i&i.b.)  XiZHt  not  any  ccTtainc  tcfmc  fox  yeares. 

.  •  U kffte  not  in  L.  and M.  nor  1^ oh*  %U qpelr-*^,  !••  snd  M.. and Rob|    ^ 

't*  &c,  not  Ln  L.  and  M.  nor  Koh* 


Sea, 
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At      > 


TTEMy  ft  temments folent  leffis  a 
un  home  tur  terme  ae  vie^  eu  done 
in  le  taile^favant  le-feFuerfton^  l^c.  fi 
cehty  en  le  reverjion  en  tiel  caje  granta 
le  reverjion  a  un  outer  per  fonfaity  it 
€ovient  mte  le  tenaunt  de  la  terre  af^ 
fourna  al  grantee  en  la  vie  le  grantor^ 
0U  autermeni  le  graunt  efi  voyd.  ♦ 


ALSO,  if  tenements  be  letten  to 
a  man  for  terme  of  life,  or  given 
In  t?iile,  faving  the  reverfion,  &c,  if 
hee  in  the  reverfion  in  fuchcafe  grant 
the  reVerfion  to  atK>tber  by  his  deed^ 
it  behooveth  that  the  teniint  ef  8ie 
land  attorne  to  the  grantee'  in  ibe  nFe 
of  the  grantor,  or  otherwifc  the  ^;rttt 
is  yoyo. 


[316- a.] 


HERB  Li^kt&H  fpeaketh  of  a  re?eriicin  tJCftOzxit  apoft  an  e(lat« 
for  life>  or  a  gift  in  uile.        • 

**  II  eovient  que  le  tenemt  df  /f  ffrre  attorne  algrauntee,  ^cJ*    l»et  ^ 

Q8  therefore  fpeake  firft  of  tenant  for  hfe:  and  yet  in  fome  cafe  al* 
bmt  t«99U|t  £^  U&  ^^  granted  orer  hk  eftate>  yet  he  (hall  aKinpe. 
{al  As  if  tcoaiu  in  dowe^  or  by  the  ciirtefie  grant  orer  his  or  ker  If^  ^0-^*4-^ 
^ate^  .9^  the  hei^e  grant  over  the  reverfion,  the  tenant  in  dow^r  ,  ,^^'/  ^ 
.V..J&  ^  cort^  m^y  aittncne,  becaaie  at  the  time  of  the  grapt  30! £.'3.1$.   ' 
.l^jpjf  th^y  were  ^^uendant  to  the  heire  i^  reverfion,  and  the  grantee  3^.  %,  3.  33. 
^^ppt  ]ip  uoant  ip  dower,  or  tenant  by.t^  cnrtefie.     AaA  if  the  <^-  ^*  3-  3-    . 
feverfion  be  graoned  by  fine,  the  fin^\jp^ft  fuppofe  Jth^t  th^.icaant  '^^^jfl^j 
in  dpw^r  or  by  the  curtefic  did  hold  the  land,  iilbeit  they  had  for-  ^^"e^s*.  x^^'' 
merly  granted  over  their  eflate,  and  s^Ibeit  the  reverfion  ^oth  pa^e  TemptE.  u^ 
by  4^  fipe  i  yA  the  quid  juris  tlamat  nauft  he  brought  againU  him  Waft.  112. 
ihi^as  teoj^Dt  at  the  time  of  the  Jiote  levied.    But  yet  after  tbe  (Ant.  54. «.)  . 
jtverfion  is  granted  over,  the  grantee  QiaU  not  have  any  adion  of  1=^*N.  $^5^  %^ 
wafte  againft  the  tenant  m  dower  or  by  the  curtefie,  but  the  adion  of  ^^*^  ^-7^ 
waft  mofi  be  brought  againil  their  affignec,  and  not  againft  them-  ^     ^' 
fe]ve«;  for  tenanx  by  the  curtefie  or  tenant  in  dower  cannot  hold  of  (S'^cp^^^.b.^ 
any  bot  of  the  heire :  and  thatefore  in  refpe^  of  the  privide,  they 
ftiiSL]^  attc^e  ^d  be  fubjed  to  an  9£(\qa  of  waft»  as  long  ;u  the 
reverfion  runainetb  in  the  heire,  albeit  they  have  granted  over 
their  whole  eftate.     And  it  is  worthy  of  the  obfervation,  that  if 
the  grantee  of  the  reverfion  doth  brin^  An  adUon  of  waft  againft  the 
ailignee  of  the  tenant  by  the  curtefie*  [a]  thepl.  siuft  rehearie  the  ftat.  {hi]  Regift.  71. 
which  proveth  that  no  prohibitioli  of  wafte  in  that  cafe  lay  at  the 
common  law,  as  it  did  if  the  heire  had  brought  it  againft  the  te- 
nant by  the  cstrtc^e  itfeUe :  and  thor^orcf.fQine  doe  hold^  that  if  the  4 
heire  doe  graut  aver  the  reverfLon*  thauhe  attornment  of  the  afitgnee 
of  the  tenant  by  the  curt«:fif,  or  pf  tenant  in  dower  is  fufficient, 
becaufe  they  afterward  muft  be  attendant  and  fuojedt  to  the  a^Uoii 
ofwaftie. 

If  the  reverfion  of  leffee  for  Hfe  be  granted,  and  lefTee  for  life  iS.E.  4«ie.  b« 
affigue  over  Jii5  eftate,  the  leflee  caiinot  attome ;  but  the  attorne-  a6«£«3-6»» 
meot  of  the  affignee  is  good,  becaufe  (as  Littleton  here  faidi)  if  be-     •    '    • 
booveth  that  the  tenant  of  the  land  doe  attorne,  and  ai  ter  the  alfigne- 

mcot 

■ 

I         -  *  9c*  added  L*  and  M,  and  Roh* 


n 
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S*R«s*  >^ 


mcnt  there  is  no  tenure  or  attendance,  8cc.  betweene  the  lefiee  and 
htm  in  rever/ion. 

If  leflee  for  life.affigneth  over  his  eftate  upon  condition,  he  hav- 
ing nothing  in  him  but  a  condition  ihall  not  attome ;  but  the  afigoee 
nay  atcorne,  becaufe  he  is  tenant  of  the  land. 


Sefl:.  569. 


17  JV"  me/me  U  mantr  efl^  ft  tern 
•^^  foit  t  i»ne  en  taiUy  ou  Itjfe  a  un 
b§mepur  Urme  de  viV,  le  remainder  a 

mn  outer  %  ^  f*h  fi  ^^^^J  '»  ^  '*'- 
waimUr  voile  granter  ceft  remainder 
0  mn  autery  Hc.fi  k  tenant  de  la  terrt 
0ttMrna  en  la  vie  le  grantor^  donques 
le  grant  de  tiel  remainder  ejl  bony  ou 
autermtnt  nemj. 


T  N  the  fame  manner  is  it,  if  land  fa^ 
granted  in  taile,  or  let  to  a  mao 
for  terme  of  life,  the  remainder  to 
another  in  fee,  if  he  in  the  remainder 
will  graunt  this  remainder  to  another, 
&c.  if  the  tenant  of  the  land  attorae 
in  the  life  of  the  gcantor,  then  the 
grant  of  fuch  a  remainder  is  good,  or 
otherwife  not. 


3r  £•  4*  I  !• 

43-  «•  3-  »• 
46.1.3.  13- 
f^  Rep.  85.  b.) 
f  Ant.  17.  U) 
5.H.  5. 
Iffi.Rep.  7^) 
sc.  £•  3*  quid 
jvritcUm.  50. 
(rj  Seethe  chap. 
«f  tenant  in  taile 
ifter  pcfitbilitie 
of  iiVueextinA) 
aa^Ewio'iorfe 
there  cited  to  be 
tdjiidfed. 


T  ITT L  ETON  alfofpeaketh  here  of  an  attomement  by  tenant 
^^  in  taile ;  and  trae  it  is  that  he  may  atcorne ;  but  where  the 
reverfton  is  granted  by  fine«  he  is  not  compellable  to  attorn,  be« 
caafe  he  hath  an  eftate  of  inheritance  which  may  continue  for  eVet. 
And  fo  it  is  of  a  tenant  in  taile  after  pofiibilitie  of  ifloe  extindt,  be 
(hall  not  be  compelled  to  attorae  for  the  inheritance  which  was 
once  in  him.  [r]  But  if  tenant  in  taile  after  poflibiHtie  of  iflae  ex- 
tindl  grant  orer  nts  eflate,  his  afiignee  fhall  be  compelled  to  attorn, 
becaofe  he  never  had  bnt  a  bare  ttate  for  life.  /  l  1 

But  as  to  tenant  in  taile,  note  a  diveriitie  betweene  a  ^uid  juris  [316*  b«J 
clamaf,  and  a  qnem  redditum  redditf  or  a  per  qu^/er^da ;  tor  againft 
a  tenant  in  taile,  no  quid  juris  clamat  lieth,  as  is  aforefaid.  But  if  a 
man  make  a  gift  in  taile,  the  remainder  in  fee,  and  the  feigniorle 
or  rent  charge  lifaing  oat  of  the  land  be  granted  by  fine,  the  connfee 
fhall  maintaine  a  per  qu^fervicia,  or  a  quern  redditum,  and  compell 
him  to  attorne ;  for  herein  his  edate  of  inheritance  is  no  privilege 
to  him,  for  that  a  tenant  in  fee  fimple  (as  his  eflate  was  at  the 
common  law)  is  alfo  compellable  in  thefe  cafes  to  attorne. 


(II.  Rep.  79.) 

♦  P     12.  E.  4.     Et  la  eji  tenus  per 
•    tout  le  court y  que  tenant  en 
talk  ne  ftrra  ar£i  d'atturnery  fnes  s'il 
atturna  gratis,  c*ejl  ajfets  bone* 


f  dene  en  taile  ou,  not  in  L.  and  ^{.  nor 
Koh. 
I  enfee'^^Cf  L.  and  M« 


Sc6t.  570< 


D  12.  Edw.  4.  It  is  there  bolden 
**  •  by  the  whole  court,  that  tenant 
in  taile  (hall  not  be  compelled  to  at- 
torne, but  if  he  will  attorne  ^r^/Zx,  it 
is  good  enough. 

*  This  paragraph  notia  L«  and  M.  nor 
Roh« 


THI$ 


3*  Of  Attomcment.  Scft.  ^yif  572^ 

nr  H I  S  19  added  to  Littleton^  and  therefore  though  It  be  good   ii.  £•  4«  3*  4*  \ 
^    law>  and  the  booke  truly  ciiedy  yet  I  pafle  it  over. 


Sedl.  571* 


J  TE  M^fi  urn  fait  lefi  a  un  home 
^  pur  terme  JPans^  le  remainder  a  un 
outer  pur  terme  de  v/V,  refervant  al 
lejjbur  un  certaine  rent  per  an^  et  it- 
verie  defelfinfur  ceo  ejifait  al  tenant 
pur  terme  d'ansi  ft  ceftuy  en  U  rever^ 
jion  en  ce/t  cafe  granta  Je  reverfion  a 
un  auter^  f  i^c.  et  le  tenant  que  eji  en 
It  remainder  apres  le  tenne  ^ans  %  foy 
attournoy  ceo  eft  bone  attournement^  et 
celuy  a  que  ceft  reverfion  eft  graunt^ 
perforce  de  tiel  attoumement  diftrey- 
nera  le  tenant  d  terme  d* ans  pur  le  rent 
due  apres  tiel  attornment^  cement  que 
ie  tenant  a  tenne  d^ans  ne  unques  at* 
toumafi  a  luy,  Et  la  caufe  eft^  pur 
ceo  que  lou  le  reverfion  eft  dependant 
fur  Peftate  del franktenement^i  fuffift  que 
ie  tenant  del  franktenement  attourna 
fur  tiel  grant  del  reverfion^  £5f  r. 


ALSO,  if  land  bee  let  to  a  man 
^^  for  years,  the  remainder  to  ano- 
ther for  life,  refervin^  to  the  le^  a 
certaine  rent  by  the  yeare,  and  liretie 
of  feidn  upon  this  is  made  to  the  te- 
nant for  ycaresj  if  hee  in  the  rcvcr- 
itbn  in  this  cafe  erantthe  reverftoa  u> 
another,  &c.  and  the  tenant  which  is 
in  the  remainder  after  the  terme  of 
yeares  attorne,  this  is  a  good  attorne* 
ment,  and  bee  to  whom  this  rcverficii 
is  granted  by  force  of  fuch  attorne- 
ment  ihall  diftreine  the  teaaat  for 
yeares  for  the  rent  due  after  dtch  at* 
tornement,  albeit  that  the  tenant  for 
yeares  did  never  attorJie  unto  him* 
And  the  caufe  is,  for  that  where  the 
reverfion  is  depending  upon  an  eftatc 
of  freehold,  it  fufficeth  that  the  tenanfi 
of  the  freehold  doe  attorne  upon  (iich 
a  grant  of  the  reverfion,  &c« 


**    OUFFIST  que  le  tenant  del  franktenement  aitorna!^  (l)  Notc^ 
^  Littleton  faith  not  here^  that  the  tenant  of  the  franktenement 
f  717.  a«1   o^K^^  ^"^  ^1^^^  ^^  ^^  attorney  but  that  it  fufiiceth  that  he  doth  at- 
•"^  '  *    *-*  tome.     And  I  heard  iir  Jamet  Dier  chiefc  jullicc  of  the  common  Prfck  f  ;.€!«, 
pleas  hold,  that  in  this  cafe  if  the  tenapt  for  yeares  did  attorne,  it  >«  Sra*ritc^'» 
would  veft  the  reverfion ;  for  feeinf'tbe  cftate  for  yeares  is  able  to  ^'j^/y^^y*  ' 
fupport  the  ellate  for  Ufe^  he  IhalTbinde  him  in  the  remainder  by 
his  attornement  in  refpedl  of  his  eflate  and  privitie. 


Sedt*  572. 

(Ant  143.  •• 
150.  b.  »47.  a.  30S.  i.)      (1.  RoU.  Abr.  6a  ^%^\ 

T\T  eft  afcavoiry  que  lou  un  leas  a 
"*^  terme  d^ans  ou  a  terme  de  w. 


§u  done  en  taile^  eft  fait  a  afcun  homij 
refervant  a  tiel  lejfor  ou  donor  un  <^r« 
taine  renty  Wc .  Ji  tiel  leffor  ou  donor 
grauntafon  reverfion  a  un  auter^  et  le 
tenant  del  terre  aitot^rnay  le  rent  faffa 

al 


A^N D  it  is  to  be  underftood,  that 
^^  where  a  leafe  for  yeares  or  for 
life,  or  a  gift  in  taile,  is  made  to  any 
man,  referving  to  fuch  leflbr  or  donor 
a  ceruine  rent,  &c.  if  fuch  leflbr  or 
donor  grant  his  reverdon  to  another^ 
an4  the  tenant  of  the  land  attora^,  th^ 

rent 


t  9ic,  not  in  L.  and  M.  nor  Soh.  {  y^  notin  L.  and  M.  nor  Rob* 

< 

(1)  [Sec  Not|  17|.] 


n 


tis:  i. 


6f  Attdmemctitl 


Cap.  10.       Of  Attdmemctit'.  Scft;  gy^^ 

al  grduniee^  cormrtt  que  en  U  fait  del    rent  pafleth  W  Ae  grantee,  although' 

grant  de  reverfan  nul  mention  foit  fait    that  in  the  rfeed  of  the  grant  of  the 

de  le  renty  pur  ceo  que  le  rent  ejl  snci^ 

dent  al  reverfton  en  tiel  eafe^  et  nemy 

e  converfo,  &c.     Car  ft  home  voile 

graunter  le  rent  en  tiel  cafe  a  un  auter^ 

nefn^emia  luj- k  teviffion' dd  tertey 

CMfieHt  qm  le  temmt  atiorna  a  le  grairn^ 

tee^  ee$  jerra  ferfque  un  rent  feeke^ 


reverfion  no  riiention  be  made  of  the 
rent,  for  that  the  rent  is  incident  to 
th?  reverfton  in  fuch  cafe,  and  not 
e  converfoy  tfc.  For  if  a  man  will 
fnaM  tlie  rent  ill  ilich  cfl&  ta  another^ 
referving  to  him  the  reverfion  of  thip 
knd,  albeit  the  .tenant  attorne  to  th^ 
^antee,  tbi$  ihall  ^ee  but  1  reiii 
fecke^  &c. 


Of  thifi  LittUtcm  hath  fpoken  before  ia  the  chapter  of  Rents^ 


(t^bw^  25.  V) 


I 


Sed.  573. 


TEMy  ft  home  Uffa  tern  a  un 
outer  pur  terme  deja  vie^  et  puis  il 
€9nfirmet  per  fen  fait  feftate  del  tenant 
tf  terme  de  vie^  le  remainder  a  un  au-^ 
$et  eftfee^  et  le  tenant  a  terme  de  vie 
4iecipta  it  fak^donqtees  eft  le  remainder 
enfait  en  Celuy  •  a  ejfUi  le  remainder  efk 
dene- oukmitte  pet  mefms  le  fait.  """Car 
per  taueptance  del  tenant  a  terme  die 
vie  \  de  le  faity  ceo  efi  un  agreernent 
de  luy^  £t  fjfmixm  attc^-nemitnt  en  ley^ 
Mes  uncore  celny  en  le  remf^inder  n^a* 
vera  afcun  .a^ion  de  wafle  ne  attttr 
Anefit  per  tiel  rcrnaiftderyfi  non  que  il 
avmt  ie  ditfatt  en  poigne^  pef  que  le 
rrmeiinder  fuit  taiie  0^  grnunt  a  luy. 
Et  fur  ceo  que*  en  tiel  cas  le  tenant,  a 
terme  de  vie  voile  per  cas  X  rctcigner 
le  fait  a  luy^  a  eel  entente  que  celuy  en 
le  remaiyider  rCaverolt  afcun  a.i'i^ffde 
tvafte'envcrs  luy^pur  ceo. que  il  ne  pcit 
vencr  d'avcr  le  fait  en  fa  pcjpjjion^ 
^B  il  ferra  bone  %  et  fufe  cbcfe  en  tiel 
'cus  p^r  celuy  en  le  remaimler^  que  un 
fait  endent  fort  fait  per  celuy  que  voile 
Yaire  tiel  eonfirmatiori^  et  le  remaynder 
enfter^  l^e,  et  •  que  celuy  que  fait  tiel 
'ionfirmht^on' delivera  un  part  del  in^ 
tUnttere  tf/  tenant  a  terme  de  vie^  W  fc 
•   '•  outer 

•  Car^kvn  L.  imd  W*.  tior  KoK.  .  - 
f  de  lefait  not  in  L.  and  M.  n»r  Roh. 
X  reteigmr — ref^eii/eri  L.  and  %t,    a!»d 


A  L  SO,  if  a  nan  let  land  t6  ano^ 
•^  thcr  for  his  life,  and  after  he« 
confirme  by  his  deed  the  eftate  of  the 
tenant  for  life,  the  remaynder  to  ano^ 
ther  in  fee,  and  the  tenant  far  life  ac-^ 
ceptetli  t[m  deed,  then  is  die  T^ayn-^ 
der  in  fait  in  hitn*  to  whbnt  the  re<» 
mayndcr*  is  ffiyen  or  limited  by  the 
fame  deed.     For  by  the  acceptance  of 
the  tenant  for  life  of  the  deed,  this  is 
an  agreentent  of*  him,  and  fb  an  ar- 
tOf  nement  in  laW;   But  yet  hee  in  the 
remaynder  fhall  not  have  aitV  aAiort  [jl/t  b«J 
of  waftc  nor  other  benefit  oy  fuch 
rema/nder,  unle'fle  th«tC  hec  hath  the 
faid  deed  in  hand,  whereby  the  re- 
maynder was  entayled  or  granted  to 
hfm.     And  bccdulc  that  in  fuch  cafe 
the  tenant  for  life  peradventure  will 
rctitne  the  deed  to  him,  to  this  intent, 
that  he  i'li  the  remaynder  Ihould  not 
have  any  action  of  waftc  againft  him, 
for  that  hec  canhot  cofne  x6  have  Ac 
deed  in  his  poflefllon,  it  will  be  i  good 
and  fure  thing  in  Aatrh  cafe  for  him  in 
the  rcnrmynder,  that  a  deed  indent<5d 
bee  madt5  by  him  which  will  mak^ 
fuch  confirmation,  and  the  remiynddr 
over,  &c.  and  that  hee  which  mftteth 

fuch 

II  et  pur  ceo  id^cd  L.  and  M.  and  Roh. 
^etjdreclfo/e  not  in  L,  and  M«  nerRotu 


Lib.,  J."  Of  Attofaement.     •'*   '  •  SeiJi;. 5^4) 

outer  part  a  ceiiiy  qui  avera  le  rematn--  fuch  conffrmation  deliver  one  pax^  of 
der,  Et  donque  tl  fer  monjlrance  de  the  indenture  to  the  tenant  fcrlife^. 
le  fart  del  indenture  pott  aver  aSiion  and  the  other  part  to  him  that  fhalf 
de  waft  envers  le  tenant  a  terme  de  have  the^remaynder.  And  then  he  by 
%;/V,  et  touts  auters  advantages  que  ce^  (hewing  of  th^t  part  of  the  indeatiice} 
luy  in  le  remainder  poit  aver  en  tiel  may  have  an  adtioa  of  waftc  againft 
cafe^  ^c.  the -tenant  for  life,  and.  all  other  ad-' 

vantages  that-  he-  in«  the  remainder 
•  may  have  in  fuch  a^  cafe,  &c. 


TJ  B  R  E  Littleton  patteth.  a,  cafe  of  a  remainder  where^ntp  an  ( » •  R^  Alw  # 
*^  attornement  is  reqoiilte.  Aod  this  is  the  fix(h  .example  •i  anr  |?i*  c^a  ' 
attoniement  in.law.  v,^- Sc«,  S^S*  2 

•  VWcPI.  Com. 
,  **  RemajndiT  a  un  auter^  i^e.**    Of  this  fofficient  hath  betne  in  Cuhhirft's 
faid  in  the  chapter  of  Confirn^atipn,  Scd.  cac,.  -    ^^^  ^^^  *«* 

^    '^  Stud.  cap.  20. 

«*  SinoMqueila^itle/aiteiif9igne,**     And  albeit  he  Kath  nOy  g^rffltlnvSiflfeJ 
remedy  to.  come  to  the  de^d  durine.the  life. of  tenant  for.  life*  yet  in  Hvr^'ercrite. 
becaaie  l^e  is  privieia  eftate»  he  ftiall  not  muntaine  an  adiion  of  17.  £.  3. 
VfSL&e  wlthoot.  fliewing.the.*deed ;.  bat  when  the  reaiaindf;r  is  once  ^^'^^^l^^'.^-  ^- 
executed,  he  ihall  not  nccrf. to  ihcw  the  deed..  H.H.s/ 

PL  Coma  i49>ia<Thr«ckmorCon*s  cafe. 

*\Ilferm'b9n$.  et  fwre  ebojii  ^c**    Hereby  it  appeareth  how  4S-^:'3.y4\»5^, 
neceffary  it.is.  to  ufe  learned  advice  in  a  man '6!  conveyance^  for  ii*'^-'4*'39- 
ther eby. (hail  be  prevented  mao^qucftioBdr. and  not' to  folltow  the  /Ant.*io.a!i 
^yi^  of-.him^  that  is  experi  Bunted  only.    Fof:  as  in  phyAckei;* 
Nullum  medicamentum  eft  idem  omnihusy  fo  in  law  one  forme  or  pres^ 
itdentof  cpaveya^cewin-apt'^t  all-cafe^..  *  /  *" 


hi 8.  a.)  ,  ,  :    Sa^-574*' 


.  <• 


M 


T  TEM^,Ji  deux,  joyntenants  fqnt^  A  LS£)^  if  two  jpynftlnantsbe,  who 

T^  ks  quiux  Ufforh  Uur*terre'  aundvP-  *  let  their  land  td  another  for  terme 

ter  pur  terme  de  vijy  rendant  a  eux  et  of  liCe,^rendr.ing  to  ..them  and  to  ^Oifi 

adgur  heires.  certaine  rent  per.  an\  en  .  hcires  a;certaine.yearely  rentj  in  thrsi 

ceft  cafe'Ji  un  desjoynteniints  in  k  re-  cafe  if  one  of  the  joyalenants  inthft' 

V^Jfft%n.reUj[jla-  a  Pouter^  joyntenanten  rcycjcflon  rekife  <o  the  other  joynte-^ 

mejme  k:.rey^Jipn^  Hiftxik^  eft'hni%..:  nantid  thitiaaica^verfi^n, this  relcafii 

et  celuy  a  que  le  releas  eft  fait  avera  is  good,  and  he  to  whom  the  releafe 

folenient  le  rent  del  tenant  a  terme  de  is  made  fliall  have  only  the  rent  of  , 

\  v/V,  et  avera  Jolement  un   Iri^'^dne  .tRcji^nant  for  life,  and  fhall. only  hava 

'  wafte  envers  luy^  coment  que  il  ne' uri"  a  writ  of  wafte  againft  him,  although 

ques  a\toxneroit  perforce  d^  tiel  re/caif  hep  never  ^ftorned.^by.  force .  of  •  fuch 

•  fcfr.'     Ei la^aiijeeftfl pur  U^rivi^  Mefafe^SJc.'  And  the  reafon  is,  fbfc 

que  u^  fohs  fyii perenteh  le  tenant  q  Ifie  ^rivitie  which  orice  wa^  betwesne^ 

tehfie  de\jie^\et  eux  en  le  reverfiph^  ■"*  the  fenailf  for  life  and  th^m  in  the  re- 

'■  ^-    ^  ' ;  ■  '                 -    •  verfibn.      . 


V  «•  I  f  &c,  not  in  L«  and'.M.  nor  Rob. 


Lib.  3»    Cap*  10.       Of  Attorncmcnti  Sc<5L  57^^ 

(6.  Rrp.  7%.       "   P)^  U  X  jointeMonts,**    And  fo  it  is  (as  it  is  here  to  be  under- 

** ***^*^'  ^^  ftood)  albeit  there  be  three  or  more  joyntcnants,  and  one 

40V       «•  i93^   Qf  ijjcm  releafeth  to  one  of  the  other. 

]t  is  true,  that  there  is  a  difference  betvtreene  thefe  releafes ;  for 
the  releafe  in  the  one  cafe  nraketh  no  degfeC*  but  hee  to  whom 

(Aai.  a)S«)        the  releafe  is  made  it  fuppofed  in  from  the  firfl  feoffor ;  and  in 

the  other  it  worketh  a  degree,  and  hee  to  whom  the!  i^leafe  is 
made  is  in  the  per  hj  him ;  yet  in  nesther  of  thefe  cafes  there 
is  reqaifite  any  attoraement,  for  both  of  them  are  within  Littktom'B 
reafon  (for  the  privitie,  Uc) 

«•««.  Dter.  ••  Pmr  lifriwth,  f^f."    For  if  one  joyntcnant  make  a  Icaf<?  fo^ 

il^  t      ^     yttLTc%f  refer ving  a  rent,  and  dieth,  the  forvivor  ftall  not  have  the 
lAafe  sas*  1.)     j.ppj .  ^^j  therefore  Littleton  here  addeth  materiailyi  for  the  privitie 

that  was  betweene  the  tenant  for  life  and  them  in  the  reverfton. 

And  here  it  is  good  to  be  feene  whit  grantors  or  others  that 
snake  conveyances,  &c.  are  fuch  as  their  grants  or  conveyances  are 
either  good  without  attornement,  or  where  the  tenant  is  no  way 

tjvE.}.  ^b.  compellable  to  attorn.  Tenant  for  life  fiiall  not  be  compelled  to 
li^'^^k^**'*  tttome  in  a  pud  juris  clamai  upon  a  grant  of  a  revcrfion  by  fine 
foL  f  6.  iuftlce  ^Wcn  of  the  king  in  chiefe  without  licence ;  but  the  reafon  hereof 
Wiiidtwn*t  ^'  '^  beeaofe  the  tenant  for  life  mieht  be  charged  with  the  fine* 
caiie.  for  his  elUte  was  more  ancient  than  the  fine  levied,  but  becaufe  the 

court  wtU  not  fafler  a  prejudice  to  the  king,  and  the  king  may  fcife 
the  reverfion  and  rent,  and  fo  the  tenant  fhall  be  attendant  to 
n  ^  Abr*      *'"^^^'^'     Alfo  it  is  a  generall  rule>  that  when  the  grant  by  fine  is 
^'.  j   '       *      defeafible,  there  the  tenant  Ihall  not  be  compelled  to  attorne. 

As  if  an  infant  levie  a  fine,  this  is  defeafible  by  writ  of  error 
during  his  minoritie,and  therefore  the  tenant  fhall  not  be  compelled 
to  attorne. 
5.  IE.  3. 15.  ^o  if  the  land  be  holden  in  artcient  demefne,  and  he  in  the  rerer- 

3rK^antient  fjQp  levieth  a  fine  of  the  reverfion  at  the  common  law,  the  tenant 
'  *  ihall  not  be  compellable  to  atiorne,  becaufe  the  eflate  that  paflcd 
is  revprfible  in  a  writ  of  deceit. 
t4«  Z.  1. 15.  b.  So  if  tenant  in  taile  had  levied  a  fine,  the  tenant  fhould  not  be 
37.  H.  6. 33.  compelled  to  attorne,  becaufe  it  was  defeafible  by  the  ifTue  in 
4I.  E.  J.  »3.       laile. 

But  now  the  flatutes  of  4.  fil  7.  and  32.  H.  8.  having  given  a 

further  flrength  to  fines  to  b^fc:  the  ifTue  in  taile,  the  reaion  of  the 

C*)  Lib.  3.  UL     common  law  being*  taken  away,  the  tenant  in  this  cafe  fhall  be  com- 

86.  jufticc         pelled  to  attorne,  «s  it  was  adjudged  (*)  in  juflice  Windbam\ 
Wi.dlumt        ^^^^ 

17.  E.  3.  7*  ^^  ^  alienation  be  in  roortmaine,  the  tenant  fhall  not  be  com* 

%%.  z.  3.  i*S.      pelled  to  attorne,  becaufe  the  lord  paramount  may  defeat  it. 


(i.  I^oIU  Abr. 
301.) 


Sea.  575.  t3i8.b.] 


/T  ^  fnefme  le  maner^  it  pur  mefnu  T  N  die  fame  manner,  and  for  the 

la  caufey  5/?,  ku  home  bffa  tern  •*  fame  caufe,  is  it,  where  a  maa 

a  un  outer  pur  terme  de  v/V,  le  re-'  Icttcth  land  to  another  for  life,  the  re* 

mainder  a  un' outer  pur  terme  de  v/V,  maindcr  to  another  for  life,  rcfcrving 

refervant  U  reVerftm  al*  lej/iuf,  en  the  revcrfion  to  the  teiTor)  in  thia 

*  Iffilr^Juy^  Lf  and  M  and  kohl 


> 

i 


Lib.  3 


Of  Attornemeht* 


Seft.  ^y6. 


te/I  casfi  celuy  in  le  reverjkn  reUJfa  a 
celuy  en  U  remainder  et  a  fcs  htires 
tout  fan  droity  Cs^r.  donques  celuy  en  le 
remainder  ad  unfee^  ^r*  et  il  dvira 
kn  hriefe  de  waft  envers  le  tenant  a 
terme  de  vie  fans  afcun  atternement  de 


cafe  if  hee  in  the  reverfion  releafeth 
to  hxtti  in  the  remainder  and  to  his 
hetres  all  his  right,  &c.  then  he  in  the 
remainder  hath  a  fee,  &c«  and  hee 
ihalJ  have  a  writ  of  waft  againft  the 
tenant  for  life  without^/  attorney 
fnent  of  him,  &c*  %> 


This  needeth  nO  expllcfttiom 


Sedt.  576* 


# 


Vids  Sea.  549. 


f  %E  Mj  ft  home  hjfd  ttrres  ou  te- 

nMnents  a  un  outer  pur  terme  des 

^nSy  et  puis  il  oujfa  fan  termour^  et  ent 

^  tnfeoffa  un  auter  enfee^  ei  puis  le  //- 

nant  a  terme  tans  enter  Jur  le  feoffee^ 

en  claimant  fan  terme^  ^c*  et  puis  fait 

waft\  en  ceft  cafe  le  feoffee  aver  a  per 

la  ley  un  brief e  de  wcift  envers  luy^  et 

uncore  il  tCattomaft  pas  f  a  luy*     Et 

la  caufe  eft^  come  jeo  fupft^  pur  ceo 

que  celuy  que  ad  droit  de  awf  terres  ou 

tenements  pur  terme  d^ans^  J  ou  auter- 

inenty  neferroit  per  la  ley  mifconufaHt 

de  les  feoffments  que  fuerontf aits  de  et 

fur  mefmes  les  terres,  iitc»     Et  entant 

que  per  tiel feoffment  le  tenant  a  terme 

d^ansfuit  \  mis  hors  de  fon  poffeffwn^ 

et  per  fon  entre  il  caufaft  le  reverfion 

d^efire  a  celuy  a  que  le  feoffinent  fuit 

faity  ceo  eft  bon  attomement ;  car  celuy 

a  '  que  le  feoffment  fuit  fait,  avoit  nul 

reverfion  devaunt  que  le  tenant  a  terme 

ifans  avoit  enter  fur  luy,  pur  ceo  que 

il  fuit   II  en  poffeffon  en  Jon  demefne 

come  de  fee,  et  pur  Ventrie  del  tenant 

a  terme  dans  ily  adforfque  un  revere 

fion,  quel  eft  per  le  fait  le  tenant  a 

terme  d^ans^  fcilicet^  per  fin  entrie^ 

Vc* 


t^  aiify  not  in  L,  and M.  tior  RoH. 
X  OM  outertMent  not  in  L.  and  M.  ilor 
Hoh. 
4.  Mis  bars  definjoff^w^  it  per  fin  entrie 


BtXj  S  O,  if  a  man  lett  larids  or  te- 
nements to  anothci:  for  tern^e  of 
yeareSj  and  after  j^e  oufl^is  termor, 
and  thereof  enfeoff  a^M^her  in  fee, 
and  after  the  tenant  fonyeared  enter 
upon  the  feoffee,  clayming  his  term, 
&Ci  and  after  doth  wafte ;  ill  this  cafe 
the  feoffee  fliall  have  by  law'a  writ  of 
wafle  againft  him^  and  yet  hee  did  not 
attorne  unto  him.  And  the  caufe  is, 
as  I  fuppofe,  for  that  he  which  hath 
right  to  have  lands  or  tenements  for 

Jreares,  or  otherwife,  (hould  not  hy 
aw  bee  mifconufant  of  the  feoffments 
which  were  made  of  and  upon  the 
fame  lands^^c.  And  inafmuch  as  by 
fuch  fi|rifoint  the  tenant  for  yeares 
was  (Pnout  of  his  pofleffion,  and  by 
his  entrie  he  caufed  the  reverfion  to 
bee  to  him  to  whom  the  feoffment 
was  made,  this  is  a  good  attornement; 
fo^fee  to  whom  the  feoffment  was 
had  tio  reverfion  before  the  te- 
Tor  years  had  entred  upon  him, 
for  that  he  was  in  poffeflion  in  his 
demefne  as  of  fee,  and  by  the  entrie 
of  the  tenant  for  yeares,  hee  hath  but 
a  reverfion,  which  is  by  the  z&  of 
the  tenant  for  yeares,  fcilicet,  by  his 
etitriej  &c« 

il  caufa  h  r^erjion  deflrt  a  M^  a  qae  li 
feoffment  fu^,  not  in  L.  and  M«  nor  Roh. 

0   en  poje^oa^eifieg  L.  and  M*  and 
Roh, 


Vol,  il 


\ 


Sed, 


I  1 

Lib.  3..  Cap.  10.         Of  Attornement.  ScA.  577. 

Sea.  577.  ^ 

TLf  ESME  la  lej  ejly  cme  il  fern-  'T'HE  fame  law  is,  as  it  feemcth, 
•^   ^   bU^  buun  If  as  e/i  fait  pur  terme  where  a  Icafe  is  made  for  life, 

de  wV,  /avaufVe  reverfton  al  hjfour^  ft  faving  the  reverfion  to  the  leflbr,  if 

le  Uffour  dijjtlfijl  U  Uffee^  et  fait  feoff- '  the  leflbr  difleife  the  leflee,  and  make 

tnent  infee^Ji  U  tenantj^erine  de  vie  a  feoflTment  in  fee;  if  the  tenant  for 

enter  etfuit  woji^  U^cffee  avera  life  enter  and  make  waft  e,  the  feoffee 

hriifi  de  iLaJieJajfs  afcun  outer  at*  (ball  have  a  writ  of  waftc  without 

tourmmenty  cauia  Aa  fupra,  &c.  any  other  attornement,  caufi  qua  fu- 

¥  />r<7,  fcfr.  ( I ) 

(6.  Rep.  69.  a.)  ipHERE  have  been  now  in  all  feven  examples^  that  Littleton 

^    pucctchofan  sA^^nement  in  law,  and  here  he  putteth^wo  | 

cafes  alfo  of  a  notice  in  law.     And  the  reafon  of  both  thefe  ar^Aere  \ 

rend  red  by  Littleton.     Firft  for  the  notice,  Littleton  faith  that  the 
%leffec%»a]l  not  by  law  be  mifconufant  of  the  feoffments  that  wcrc^^ 
4.6.  E.  3»  -o.  b.    fcnad^  of  and  upon  the  fame  land.     And  the  reafon  of  the  attorne-  9 
a.  H.  5. 4.  ment  is,  becaafe  the  whole  fee  fimple  palfeth  by  the  feoffment,  and 

3.  H.  5. 12.        the  leffee  by  his  regreflc  leaveth  the  reverfion  in  the  feoffee,  which 
3  J  E^"^Z         (faith  Littleton)  is  a  good  attornement.    The  (amc  law  it  isofa    r  * 
e  '"».€.  16.*        tenant  by  ffatute  merchant  or  Itaple,  or  elegit^     And  fo  it  is  of 
(5.  Rep.  113  b)  ^  leafe  for  life,  as  Littleton  here  faith ;  and  fo  it  was  refolved  [r]  in  ^  « 

[/  Brafl>iiiche*s  Brcjhntehe^i  cafe,  and  after  in  the  (k|fer  of  PauPs  his  cafe  m  the  [3^9*  ^* 
«ic  P.  I  ^  E;i«.  common  place.  But  (hall  the  leffee  iil^s  cafe  whether  hee  will  or' 
cafe"*  o!  Eh»  '  ^^  ^^  *"  *^  ^^*'  amounts  to  an  attornement,  viz.  by  his  regreffe, 
(34.  H.  V  7.)  ^^  cl^^  ^^f*  ^^^  profit  of  his  land  ?  And  fome  doe  hold,  that  in  that 
.fafe  if  the  leffee  for  life  doe  recover  in  an  affife,  this  is  no  attorne- 
ment, becaufe  hee  comes  to  it  by  courfe  of  law,  and  not  by  his  vo« 
t/]  18.  E.  3.  luntary  adt.  ,  And  yet  in  that  cafe,  as  in  the  cafe  of  the  fine,  the 
48.  b.  Lib.  6.  ffatc  of  the  reverfion  is  in  the  feoffee.  [/]  But  others  doe  hold  it 
ful  60.  b.  all  one  in  cirfiBfl^  recovery,  and  a  regreflc. 

Finchp\  cafe  U^  If  the  l3Pr  diffeife  tenant  for  life  or  oufte  tenant  for  yeares, 

frl  9.  H.  €.  16,  ^"^  maketh  a  feoffment  in  fee,  by  this  the  rent  referved  upon  the 
Vctnc  ot  Pjiil'a  leafe  for  life  or  yeares  is  not  extinguifhed,  but  by  the  regreffe  of 
caic,  ubi  fopra.     the  loffce  the  rent  is  revived,  becaufe  it  is  incident  to  the  revcr- 

re^'SL^*'  ^^  \  ^^'  ^^^  fo  Jiath  itj^ene  adjudged.     But  if  a  man  be  fcifcd  of  a 
{t.  jup.  70.  M.)  ^^^  jj^  ^^^  ^^^  dimfe  the  tenant  of  the  land,  and  make  a  feoff- 
ment in  fee,  the  tengrore-entreth,  this  rent  is  not  revived.     And 
fo  note  a  diverfitie  between  a  rent  incident  to  a  reverfion,  andi 
rent  not  incident  to  a  reverfion. 
(Ant.  197.  ^.  If  i^Q  joynt  leffeesfor  yeares  or  f^r  life  be  ouffed  or  difTcifed 

*•  '^^P*  ^7-  ^)     by  the  leffor,  and  he  enfecCe  another,  if  one  of  the  leffees  re- 

enter,  this  is  a  good  attornement,  and  (hall  binde  both;   for  anit* 
tornement  ia  law  is  as  ffrong  as  an  attornement  in  deed, 
(f. Rep. 69.  Mo.       If  a  man  inake  a  lea^  for  life,  and  then  grant  the  reverfion  for 
99.  Ant.266.a.)  life,  and  ifce  leffee  attorne,  and  after  the  leffor  diff-.ife  the  leffee  for 

life,  and  ^s^ifi  a  feofFznent  in  fee,  and  the  leffee  re-enter,  tliis 
fhall  leave  a  |;everfion  in  the  grantee  for  life,  and  aofjther  rever- 
iion  10  the  feoffiee,  and  yet  this  is  no  atioxncment  ^  law  of  the 

^  grantee 

(x)  [See  Note  276.3 


?. 
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Of  Attorncment.  Seft.  578^ 

grantee  for  life,  becaafe  he  doth  no  a£t,  nor  aflcnt  to  any  which 

might  amount  to  an  attorn emcnc  in  law.     Et  res  inter  alios  aiia  aU  | 

teri  Hocere  ncn  debet.     Neither  hach  the  grantee  for  life  the  land  in 

poiTeffion,  fo  as  he  may  well  be  roifconuiant  of  the  feoffment  made 

upon  the  land,  and  fo  out  of  the  reafon  of  Littleton,     But  yet  the  (**  ^*P'  ^7i-) 

rever^on  m  lee  doth  paiTc  to  the  feoifee. 

[319.  b.]  ♦  SecSli.  578. 

JTEM^fi  leas  foitfalt  pur  terme  ALSO,  if  ^   leafe  be  ^fit  for 

de  vie  J  le  remaimtr  a  un  outer  en  life,  the  remainder  to  snolhcp  in 

/p  taiUy  le  remainder  ottjUr  a  les  droit  taile,  the  remainder  over  to  the  rli^ht 

heires  le  tenant  a  tertnede  vle\  en  ceji  heires  of  the  tenant  for  life;  in  this 

cafe^fiU  tenant  a  terme  de  vie  granta  cafe,  if  the  tenant  for  life  grant  his 

j'on  remainder  en  fee  a  auter  per  fan  remainder  in  fee  to  another  by  his 

fait^  eel  remaindt^r  maintenant  pajfa  6zqAc^    this     remainder    maintenaut 

per  le  fait  fans  afcun  attourmncnt^  paffcth  by  the  deede  without  any  at- 

*  &c,  car  ft  afcun  doit  attorne  en  cejl  tornement,  &c.  for  that  if  any  ottght 

cafe^  ceo  ferroit  le  tenant  a  terme  de  to  attourne  in  this  cafe,  it  fhotild  be 

viey  et  en  vain  ferroit  que  il  atturneroit  the  tenant  for  life,  and  in  vaine  it 

fur  fan  grant  demefne^  ^e*  were  that  be  (hould  attorne  upon  hi« 

owne  grant,  £s^r# 

ILf  ERE  it*appeareth,  that  where  the  tnceftor  taketh  an  edate  of 

'*•   ,   freehold,  and  afier  a  remainder  is  iimiied  to  his  right  heires,   (Ant.  13.  h. 

that  the  fee  fimple  vcfteth  in  himfelf,  as  well  as  if  it  had  beene   '•  ^^^^'  ^^r- 


f 


V 


limited  to  him'  and  his  heires ;  for  hij>  right  heires  are  in  this  caHp^*^*^ 
where  the  anccnor  liiketh  bur  an  cftate  for  yeares ;  as  if  a  leaf^ef&r 


words  of  limit^^n  of  ellate,  and  not  of  purchafe.     Othervvife  it  ilW'«  ^^P*  ^*) 


it  'iwm,i» 


t 


yeares  be  made  10  A.  the  remainder  to  B,  in  cayle,  the  remahidelf^^ 

to  the  right  heires  of  A.  there  the  remainder  vcfteth  not  in  A.  but^ 

the  right  heires  &all  take  by  purchafe  if  A,  di^  (}hri||i  the  ellate 

tailc :  for  as  the  anceftor  and  the  hcire  are  correlati'^  of  inheri-  (Ant  54*  bj 

tances,  fo  are  the  tcflaior  and  executor,  or  the  iniellate  and  admi- 

i)i/lrator  of  chattels.     And  fo  it  is  if  A.  make  a  feoffment  in  fee  to 

the  ufe  of  5.  for  life*  and  after  to  the  ule  of  C.  for  life  or  in  taile, 

•nd  after  to  the  ufe  of  the  right  heires  (  i  B,     B.  iMfthc  fee  fim-   (»•  ^oU-  Abr.. 

pie  in  him,  as  well  when  it  is  by  way  of  lixnitatioa  of  ufe,  as  whea  ***70 

it  is  by  adl  executed.  ( i ) 


r 


•*  En  ^vaine ferroitj  ^f."     ^'W  njanum  et  inutile  eft  lex  non  rf-   VJd.  Sc£l.  194. 
^uirit*     Lex  ejt  ratio  Jumma,  qua^  jubct  qua  funt  utilia  et  necrj/ai  ia,   173- 
/  cotttrxiria  probibet ;  and  arguments  dravvnc  from  hence  are  for- 
^cibie  in  law. 


•  £ff .  not  in  L.  and  M.  nor  Roh. 


(i)   The  obfervation   of  Mr.  Douglas     Kcports)  defervcs  the  rcade;*«  mod  £erIou* 
tx)l<kix  this  point  (note  10  pa^c  506  of  hi^     auco^l^* 


f 
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Lib*  3*    Cap.  lo.      Of  Attorncment.       Scdt.  579*  580; 

Scdt*   579* 

T T E M^ Ji foit fiignior  et  ienanty      ALSO,  if  there  be  ford  anrf  fe- 
et  le  tenant  tient  del  fetgn'dt  per  nant,  and  the  tenant  holdeth  of 


et  le  tenant  tient  del  feignj^  per 
certaine  rentj  etfervice  de  chivatery  fi 
le  feignior  granta  les  fervtces  de  fin 
mej  les  firfmces  fint  m0n^ 


mor  gi 

m 


tenant  ^^ 

tenant  ^^  grantee  perforce  diljine ; 

mes  uncore  le  feignior  ne  poet  pas  difi 

treyne  per  afiun  parcel  de  les  firvices 

fans  attoumment  :  mesji  le  tenant  de- 

via  (fin  heire  deins  age)  le  feignior 

avera  le  gard  del  corps  del  hetrcy  et  de 

fis  terreSy  i^c,  coment  que  it  ne  unqui 

atturnajly  pun  ceo  que  le  feigniorie  fuit 

gn  li  grantee  maintenant  per  force  del 

fine.     Et  auxy  en  tiel  caSy  fi  le  tenant 

fnorsift  fans  heircy  le  feignior  avera  les 

tenements  per  voy  d^efcheat. 


the  lord  by  certain  rent,  and  knight's 
fervice,  if  the  lo^  grant  the  fervictfs 
of  his  tenant  by  fine,  the  fervices  are 
prefcntly  in  the  grantee  by  force  of 
the  fine;  but  jfl  the  lord  may  not 
diftreine  for  any  parccll  of  the  fer- 
vices, without  attomement:  but  if 
the  tenant  dieth,  his  heire  within  age,  j 

the  lord  fhall  havQ.  the  wardfhip  of  [32O.  a<rj 
the  bodie  of  the  -heire,  and  of  his 
lands,  &c.  albeit  he  never  attorned, 
becaufe  that  the  feigniorie  was  in  the 
grantee  prefently  by  force  of  the  fine. 
And  alfo  in  fuch  cafe  if,  the  tenant 
die  without  heire,  die  lord  fhall  have 
the  tenancie  by  way  of  efcheat. 


ti 


IJ  ERE  Littletom  beginneth  to  (hew  what  advantages  the  conu- 
''*  ^   fee  of  a  fine  may  take  before  attornement,  and  what  not. 
[/>]  8.  E.  3.  44.       [h\  Firll,  he  cannot  diflreyne>  becaufe  an  avowrie  is  in  lieu  .of 

adti( 


*^"  H  i  ^A  an  adiion ;  and  thereupon  privitic  is  rcquifitc.  So  likewife,  and  for 
'^  H  6  7  *^*  ^^'"^  caufc,  he  can  have  no  aAion  of  wafte,  nor  writ  of  entric, 
ii!e.4.  4.'  <•  ^^  communem  legem,  or  in  confimili  cafu^  or  in  cafirpro'vijo,  writ  o£ 
40.  £.  3.  7«  JHuftotties  and  fervices>  nor  writ  of  ward,  &c.  ( i ) 
5.  H.  5.  la.  J^  But  if  a  man  make  a  leafe  for  yeares*  and  grant  the  reverfion  by 
*^E^  d  -^  **'  ^^^*  *^  the;Jcfice  be  oufted,  and  the  conufee  difl'eifed,  the  conufee, 
(F.  m!b?6V^    without  attornement,  ftiall  maintainc  an  afiife  ;    for  this  writ  is 

maintained  againll  a  ilranger,  where  there  needeih  no  privicicv 
And  fuch  things  a^  the  lord  may  feife,  or  enter  into  without  fuing 
any  adion,  there  the  conufee,  before  any  attorncment,  may  take 
benefit  thereof r-as  to  feife  a  ward  or  henot ;  or  to  enter  into  the 
lands  or  tenements  of  a  ward ;  or  efcheated  to  him ;  or  to  enter 
for  an  alienation  of  tenant  for  life  or  yeares ;  or  of  tenant  by  lla* 
tute  merchant,  flaple>  or  elegit,  to  his  dilherifon* 


Sc^.  564. 
4.  InfV.  209, 
2X0.) 


f 


Sed.  580,  581,  582. 


% 


17*  N  mefme  le  manner  efty  fi  home 
*^  granta  le  rcverficn  Je  fin  ^^nt 
a  terme  de  vie  a  un  outer  per  fkstf  le 
reve^fiQn  pajfa  niaintenant  al  grantee 

per 


T.N  the  fame  mailner  it  is,  if  a  man 

"*•  graont'the  reverfion  of  his  tenant 
for  life  to  anotl||r  by  fine,  the  rever- 
fion mainlfiiaiRfefctli  to  the  grantee 

(0  [See  Note  177.J    tL^  ^ 


• 


«t 


ib.  3, 


Of  Attornement. 


Sc<a.  581, 582. 


pif^/crce  delpney  mes  le  grantee  jammes  by  force  of  the  fine,  but  the  grantee 

tCavera  a^ton  de  wafl  fans  atturn'-  (hall   never  have  an  a£lion  of  waft 

menty  ^c.  without  attornment,  &g. 

Sea.  581. 


JLf^^  S  uncorejile  tenant  a  terme  df 

vie  alienaji  enfee^  le  grantee  poet 

^ntery  •  fcf^,  pur  ceo  que  le  reverjion 

fu'tt  en  luy  fer  force  del  fne,  et  tiel 

alienatiqnfuit  afon  dijheritance* 


"DUT  yet  if  the  tenant  for  life 
alieneth  in  fee,  the  grantee  may 
enter,  &c.  becaufe  the  rcverfion  was 
in  him  by  force  of  the  fine,  and  fuch 
alienation  was  to  his  difheritance* 


\ 


*Sea.   582. 


4/ 


ES  en  \  ceo  cas  lou  le  fetgnior 
granta  les  fervices  de  fon  tenant 
per  fincy  £^enant  devie  (fon  heire 
ejieant  de  ^in  age)  le  grantee  ter  le 
fine  n*avcra  reliefey  ne  unques  dtflrey^ 
nera  pur  reUefcy  finon  que  il  4-  avoit 
P attornement  del  tenaunt  que  morufl : 
X  car  de  tiel  chofe  que  gift  en  dijireffcy 
fur  que  le  breve  de  replevin  efifuCy  ^c. 
home  doit  et  covient  d^avower  le  prifel 
hone  et  droiturely  l^c.  et  la  covient  ejlre 
attornement  del  tenant^  coment  que  le 
graunt  de  tiel  chafe  foit  per  fine :  mes 
d^aver  le  gard  de  les  terres  ou  tene- 
ments ifftnt  tenus  durant  le  nonage  le 
heirey  ou  de  eux  aver  per  voy  d*efcheaty 
la  ne  befoigne  afcun  diftreffcy  i^c*  mes 
un  entrie  en  la  terre  per  force  de  le 
droit  delfeigniory  que  le  grantee  ad  per 
force  del finey  i^c.  Sic  vide  divcrfi- 
tatem  §• 


DUT  in  this  cafe  where  the  lord 
granteth  the  fervices  of  his  te-> 
nant  by  fine,  if  the  tenant  die  (his 
heire  being^f  ful  age)  the-^rantee  by 
the  fine  ihlHAot  have  reliefe^  nor  (hal 
ever  diftreine  for  reliefe,  untefTe  that 
hee  hath  the  attornement  of  the  tenant 
that  dieth :  for  of  fuch  a  thing  which 
lieth  in  diftrefle,  whereupon  the  wrU 
of  replevin  is  fued,  &c.  a  man  muft 
and  ought  to  avow  the  taking  good 
and  rightful),  &c.  and  there  there 
ought  to  be  an  attornment  of  the  te- 
nant, although  the  graunt  of  fuch  a 
thing  be  by^  fine:  but  to  have  the 
wariyip  of  the  lands  or  tenements  fo 
holSlduring  the  nonage  of  the  heire, 
"or  tonave  them  by  way  of  efcheat, 
there  needs  no  diftreiie,  &c<  ^t  an 
entrie  into  the  land  by  force  of  the 
right  of  the  feignione,  which  the 
grauntee  hath  by  force  of  the  fine, 
&c.     Sic  vide  diverfitattm^  isfc» 


T  T  is  faid  in  our  books  that  if  tenaant  for  life  ha^K  privilege  not  40.  B.  3.  7. 
^  to  be  impeachable  of  walle,  or  any  other  privil^c,  if  he  doth  43*  |-  3-  5» 
attome  without  faving  his  privilege,  that  hee  hath  loft  it ;  which  j^'  £•  5'  J* 
is  fo  to  be  underftood,  where  he  attornes  in  a  quid  juris  clamat  2i,^,X^%, 
brought  bAfHe  conufee  of  a  fine^  that  if  he  daimeth  not  his  privi-  14.  e.  3.  32. 


\ 


&c.  not  in  L«  a 
^e§  not  in  L.  and 

.avast   r attornement'^ ufoit 


^^|^1.  nor  jp.oh. 
uf  M.  nor  Roh. 


lege,  39.  H.  6.  25. 

mentf  L.  and  M.  and  Rok. 

X  &c,  adde^  L.  and  M.  and  Roh. 
attoumi'        §  &c.  added  L.  and  M*  axKi  Mo* 

X  t 


r 


,    •  •   •  A      • 

Lib.  3.      Cap.  TO.         Of  Attorncmcnt-  Scd.  5^2^ 

T.  K.  B.  136.  b.  Jcge,  bnt  attome  generally,  his  privilege  is  Joft^,  for  that  the  ^t 
(3.  Rep.  S6.  fuppolcth  him  to  be  but  a  bare  tenant  tor  life ;  and  by  his  generall 
s!  R4E*Abr.  attornemrnt,  according  to  the  writ,  he  is  barred  for  ever  to  claiaie 
412,  »96.  any  privilege  but  a  bare  elate  for  life.     But  if  upon  a  grant  of 

AaM^^  i*y      the  reveriion  by  deed,  the  IRiant  for  life  doth  attorne,  he  lofeth  no 

privilege ;  for  there  can  be  no  conclufion  or  barre  by  the  attorne- 
^  ment  i«  paiis :  and  fo  it  is  of  an  attornement  in  law.     As  if  the 

leiTor  diifeife  the  leffee  for  life,  and  make  a  feoffement  in  fee,  and 
the  leflce  re-enter;  this  is  an  attornement  in  law,  which  ihall  net  ^         .  . 
prejudice  him  of  any  privilege:  fo  it  is  if  the  leiTor  levie  a  fine  of  l3^^^  *^ 
the  reveriion,  and  the  conulee  die  without  heire,  whereby  the  re^ 
veriion  efcheateth,  in  this  cafe  the  law  doth  fupply  an  auoroment^ 
(5.  Rep.  39.  b.)  and  therefore  the  leiTee  (hall  lofe  no  privilege.     But  in  the  qw'd 

Juris  ciamat,  if  the  lefTee  (hew  his  eftate  and  his  privilege,  aad  is  I 

(Ant.  157.  b)      ready,  faving  to  him  his  privilege,  &c.  to  attorne,  hereby  either 

his  privilege  diall  bee  allowed  an«^cntred  of  reoyd,  or  he  (hall  not 
[&]  43.  E.  3. 5.  be  compelled  to  attorne  :  [6"]  and  tf  the  plainci|Fbe  within  age,  fo 
(6  Rep  4.  a.  ai  hee  cannot  acknowledge  thM||vilegc,  the'ienant  (hall  not  be 
^.  Rep.  S5.  b.)    compelled  to  attorne  untill  his  fmfage,  when  he  may  acknowledge  ^ 

4.C. £.  3.   IT. ••  ^^'     Bur  otherwife  it  is  (as  fonie  hold)   if  sl  quU  jttris  clamai  oc  I 

Vet.  K.  fi.in  brought  by  baron  and  feme,  the  privilege  (hall  be  entred  into|khe 
pcrqu«ferTi:ia.  jollc,  notwith landing  Ihee  is  a  feme  covert.  And  ^a  per  qtut 
5*  ^- 3'  ^^^  /er<uicia  bro^hi  by  the  coni^  of  the  mefne ;  the  tenlkt  may  (hew 
fervicia'^16.  ^^**  '^^  Hfeir  by  homage  auncedrell,  and  (aving  to  him  bis  war- 

37.  H.  6.  33*       rantie  and  acquiull,  he  is  readte  to  attorne.     ]n  the  fame  manner, 
39.  H.  6. 25.       if  the  tenant  hath  any  other  acquitall,  and  the  m^fnc  levie  a  (ine  to 
iS.  E.  4.7.         Qne  for  life,  the  remainder  to  another  in  fee,  the  tenant  for  life 
(7-  Rep.  4-  *> )     bringeth  a  per  qtuefiwida^  and  the  tenant  is  ready  to  attc|me,  fv- 
VU.  Sea.557.    ing  his  acquitall,  and  the  plaintife  acknowledgcth  it,  aAl  there- 
upon the  tenant  arcorne,  tenant  for  life  dieth;  in  this  cafe  albeit 
regularly  the  attornement  to  the  tenant  for  life  is  an  attornement 
to  him  in  the  remainder,  yet  in  this  cafe  hee  in  the  remainder  ihall  ^ 
not  diAreine,  till  he  hath  acknowledged  the  acquitall,  which  mull 
be  in  a  ptr  qua/er^icia,  brought  by  him' again ll  the  tenant. 


'«  Jlien  enpe^  ^."     Of  this  fufiicieiit  bath  beene  faid  in  the 
pext  precedent  SaJBon. 


* 


"  N^aiera  reliefe,  Ifc.**     Of  this  Sufficient  hath  beene  faid  in 
the  next  precedent  Sedion, 


Sea.  583.  [321. 

T  TE  My  ft  foli  feigmo^mefm  et      A  L  S  O,   if  there  be  lord,  mefne 

"•    tenant^  it  U  mejne  graunta  per  fine  -^^  and  tenant,  and  the  mefne  grant 

lespruices  defon  tenant  a  un  outer  en  by  fine  the  fer vices*  of  his  tenant  to 

fce^  et  puis  U  grantee  moruji  Jam  htircy  another  in  fee,  and  after  the  grantee 

ore  Uijervices  del  mefKaltie  dtvitndront  die  without  heire,  now  thf  fer  vices  of 

et  efcheate  al  feignior  faramont  per  the  melhal tie  (hail  come  and  efcheate 

voy  iicjcbect-^'^  etji  apra  Usjervices  to  the   lord    paramont    by  way  of  I 

del  cfchcati         <  , 


*  «f  not  in  L*  and  M.  nor  Roh. 


I 


1 


k 


f 


I 


t 


• 


i 


[jJl.b.] 


ft 


'•■*,^-:. 


Lib.  3, 


ft 


k 


Of  Attornement. 


Sc<a.  583. 


Al  mefnaltu  font  aderire^  en  ceji  cas 
ce^  que  futt  feignior  paramont  pott 
J^reiner  le  tenant^  nient  ob/l.mt  que 
le  tenant  ne  unques  atturncjl :  et  le 
caufe  efty  pur  ceo  que  le  mefnalt'ie fuit 
en  fait  en  le  grantee  per  j  ore  e  de  le 
f  ditfiney  et  UfcignLr  paramont  puif-^ 
Jolt  avower  fur  U  grantee^  pur  ceo  que 
ilfuit  Jon  tenant  en  fatty  cointnt  que  il 
neferroit  a  ceo  coi 
le  grantor  en  ceft 


efcheati  and  if  afterwards  the  fervices 
of  the  meiiialtie  bee  behind,  in  this' 
cafe  hee  which  was  lord  |i^rafnont 
may  didreine  the  tenant,  nc^^th* 
flanding.  tha^the  tenant  did  ne^Bt- 
torne :  and|Jhe  caufe  is,  for 
mefAaltie  ^s 


xlle. 


iffc.     Ales  ft 
deviajifans  heire 


tee 
nanc, 


en  Ja  vie  le  granfffy  donque  il  ferroit 
eompi 


graunt  fait  per  fit^  levie  per  le  mefncy 
X  mes  per  vertue  de  fen  feigniorie 
paramonty  ||  fcilicct,  per  voy  d^ef 
dffaty  il  avowa  fur  le  tendht  pur  Jes 
fervices  que  le  fmfne  avoity  ^a  co^ 
ment  que  U  tenant  ne  unques  atijM^ 
fas*  ^^. 


in  deed  in  the  ^luiP 

by  force  oi  the  faid  fine,  and  thcjMl 

paramont  may  avow  Upon  the  giih- 

,  becaufc  in  dee(j  hee  waf  his  te* 

albeit  hee  {hail  not  be- com* 

pell ed  to  this,  &c,   BuBt  the  gran tOT 

elle  d*  avower  Jur  le  grantee 'y  et     in  this  cafe  had  died  vMhout  he  ire  in 

auxy  entant  que  le  feigniaur  paramoitt    the  life  of  the  erantee,  then  he  ihoulll 

ne  clairtie  le  mefnaltie  per  force  del    be3  compelled  to  avow  upon  the  gran* 

tee  ;  and  aifo  in  as  much  the  lord  p^a* 
ramont  doth  not  claime  the  mefnaltie 
by  force  of  the  grant  made  by  fine 
levied  by  the  mefne,  but  by  vertue  of 
his  feigniorie  paramont,  viz,  by  way^ 
of  efcheat,  he  ihall  avow  upon  the  te- 
nant for  the  fervices  which  the  mefhe. 
had,  Sec.  albeit  that  the  tenant  did 
never  attorne. 

TJE  M^^itileton  putteth  the  cafe  where  fKt  that  cl&imeth  under  4S-  ^«  S-^ 
*•  *  a^PRfee  by  fine  may  diftraine  or  maintamc  any  adion,  albeit  34*  W*  6. 7* 
there  was  never  any  attornement  made  to  the  conuiee,  or  to  him  Y^  Vt'  ;  ^ 
that  hath  his  cflate.  •    5.  h.  7.  i«.  per  curi-ni." 

And  here  is  a  diverfitie  betweene  an  afl  in  law  that  giveth  one  1^1^.  6.  fol.  68. 
inheritance  in^u  of  another,  and  an  a£l  in  law  that  conveyech  ihc  SirMoyle 
cflate  of  the  flpufee  only.     Of  the  former  Littleton  here  puiteth  an  Finchc'*  cafe, 
example  of  the  efcheat  of  the  mefnaltie  which  diowneth  the  leig. 
nlorie  paramont;  and  therefore  realon  would  that  the  lord  by  this  a£t 
in  law  (hould  have  as  much  benefit  of  the  mefi^hie  elcheated,  as  he 
had  of  the  feigniorie  that  is  drowned ;  and  the  rather  fur  tha#thc 
law  cadeth  it  i|^  him,  and  hee  hath  no  j|rAedie  to  compell  the         >» 
tenant  to  attorne.     Another  reafon  hereof  Jm/g;g/r  here  yeeldcth, 
becaufe  the  lord  commeth  to  the  mcfnaltiflly  a  feiguioiie  para-       *^ 
jnont,  and  therefore  there  nccdeth  no  attornement.  [#]      As  if  leffee  [c]  Temps  E.i» 
for  life  be  of  a.  manner,  and  he  furrcnder  his  etlatc  to  tife  leilor,  Actorn.  18. 
there  needctl^mp  attornement  of  the  tenant's,  becauie  the  leflbr  is  in  ^^^  p -jo*^^* 
by  a  title  p^uAount.     But  if  the  conufee  di&ih^  and  the  law  cailcth 
his  feignioriWpon  his  heire  by  defcent,  he  (hall  not  be  in  any  better  (Anc  104.  U 
efiate  than  his  a^eitor  was^  becaufe  he  claimeth  as  heire  meerely  3^0 1>) 
by  the  con u fee. 

So  it  is  (as  hath  becne  faid)  if  the  conufee  of  a  fine  before  at-  (5.  Rep.  1x3.) 
tornement  bargaineth  and  felleth  the  feigniorie  by  deed  indented 
and  inrclled,  the  bargainee  (hall  not  diilraine*  becaufe  the  bargainor, 
finom  whom  the  feigniorie  moveth,  had  never  aduall  poifeflion. 

So 


^  i(^  not  in  L.  and  M.  nor  Roh. 
^  fiff*  added  L*  and  M.  and  Ron. 


I  fdlicetf  not  in  L.  and  M.  nor  Roh» 
X  4 


•1 


1 


Lib.  3.    Cap.  10.        Of  Attorncment. 


Sea:.  fl4^ 


SirMWjle 
Finche*f  caic^ 
iibi  fttpra* 


% 


So  tnd  for  the  fame  reafon  if  a  reverfion  be  granted  by  fine,  and 
the  conufee  before  actornement  difleiie  the  tenant  for  life  and  make 
a  feof  ment  m  fee,  and  the  le/Tee  re-enter*  the  feoffee  ihall  ^t 
diHraine.  # 


Sc^.  584. 


4 


^  ver/on  d'un  tenant  n  terme  de  vie 
fitt  grant  per ,  fine  a  un  outer  en  fee^ 
it  le  grantee  mrei  moruji  Jans  heirey 
ere  le  feignhrwk  le  reverjion  per  voy 
iPefcheat ;  //  Ji  apres  .  le  tenant  fait 
wajly  lijeignior  avera  hriefe  de  waft 
envers  fuy^  nient  eontrijleant  que  il  ne 
at^gues  atturna^  cauQ  qui  fupra.  Mes 
ku  un  bmie  chime  per  force  del  gr aunt 
fait  per  le  fine^  fi  fcilicet,  come  heircy 
6u  come  afftgneey  ^c»  la  il  ne  di/ireinera 
X  ne  avoweWy  ne  avera  aSion  de  wafly 
i^cfani  attornement. 


(Ant  104.  t>.) 

34.  H.  6.  7. 

;.  H,7.  18 


TN  the  fame  manner  it  is,  where 
the  reverfion  9§^  tenant  for  life  is 
granted  by  fine  ti^Snother  in  fee,  and 
the  grantee  after\^ds  dieth  witJKfut 
hei/e,  now  the  lord  hath  the  reveraon 
by' way  of  efchcat;  and  if  after  the 
tenant  makcth  waft,  the  lord  fhall 
have  a  writ  of  wafte  againft  him^  not- 
withftanding  that  he  never  attorned, 
caufa  quifupra.  But  where  a  man 
claimeth  oy  force  of  the  grant  made 
by  the  fine,  fciL  as  heire,  or  as  affig- 
nM|2S:c.  there  bee  ihall  not  diftraine 
noPavowe,  nor  have  an  atSlion  of 
wafte,  &c.  without  attornement. 


5.  fi«  7*  IB  per 
can  am. 
i3.H.4»  avowrie 

Z  J;    . 

(4.  Rep.  64. 
]. Roll.  Abr.  193. 
Ant.  15V  a.) 
Lib.  6.  fol.  6S« 
10  Sir  Moyle 
Finche*a  cjife.     , 

(Ant.  309. 
1.  Cro.  i93« 
5.  Rep.  1 13.  lu 
iL  Rep.  6S.  b. 
JO-  Rep.  45.) 


partly  by  ad  in  law»  and  partly  by  the  a£t  of  the  party ;  as  if  the 
conutee  of  a  (latute  merchant  extendeth  a  feigniorie  or  rent,  hee 
(hall  diftraine  without  any  attornement«  If  a  man  ftiake  a  leafe  for 
life  or  yeare.Sy  and  after  levie  a  fine  to  A.  to  the  afe  of  B,  and  his 
heiresy  J?,  (hall  diftraine  and  have  an  adion  of  w|Aey  albeit  the 
conufee  never  had  any  attornement,  becaufe  the  rei^Kon  is  veiled 
in  him  by  force  of  the  ftatate^  and  hath  no  remedy  to  compell  the 
Icft^e  to  attorne. 
(K|^  92. 6S.)        17.  H.  8.  cap.  10. 

And  To  it  it  of  a  bdgaine  and  fale  by  deed  indented  and  inrolled, 
but  ^his  is  by  force  ofjUUcttte  fince  LitiUien  wrote. 

Secondly,  where  he  mat  commeth  in  by  »Gt  in  law  is  in  the  ptr, 
as  the  h|0re  of  the  conafee,  who  fetteth  in  hit  anceftor's  feat,  tanquam 
fan  anucrferit  de /anguine,  and  the  lord  by  efcheajc.  which  is  aa 
cltriingerf  and  commeth  in  meerely  in  the  fiji. 


f  &c,  added  L.  and  M.  and  Roh. 

X  nt  awuitra  pgt  in  L.  and  M.  n«r  Roh.  nor  in  litSS. 


■  i 
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\ 
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Sed. 
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1 


«#^ 
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Lib*  3*         #      ^f  Attomempnt,    iL     Sea.  .585,  586. 


I 


Sea.  585. 


I322.  a.] 


jTEMj  in  ancient  ^froughs  et  ^   ALSO,  in 

•^    cities  J  Uu  terres  et  tewifunts  deinf'  "^^''citieSjWhere  lands  and 


mefme  les  boroughes  et  cities  font  devtja^    widiin  the  feme  boroughcs 

He  per  teftamentper  cuft(mu  et  ufe^(^c»    ve  devifable  by  teftament  by  cuf- 


(F.  N»B.  I2f.ii.) 

ancient  borousM^and 

ents 
itps 


it 
f 


teSle 

am^ii 


Ji  ^^.Mm  %  borough  ou  citie  homefoiiJ  tome  and  ufe,  &c.  if  in  fuch  borqugh 
feifte  aerent  fervicey  ou  de  rent  thftjl^y  /• -^  .     ^ 

//  devifa  eel  rent  oufervice  a  urnMRr 


perfon  tefiament  ei  mnrvji  \  en  cefl  cas 
cemy  a  que  tiel  devife  ejl  fait^  pojUttif" 
treiner  le  te?iant  pur  Je  rent  ouJsKce 
adererC'^  cement  que  le  tenant  n^atWna 
pas* 


» 


€# 


or  citie  a  man  be  feifcd  of  a  rent 
fervice,  or  of  a  rent  charge,  and  de- 
vifeth  fuch  rent  or  fervice  to  another 
by  his  teftycnt  and  dieth ;  in  this 
cafe,  he  to  ^om  fuch  devife  is  made, 
may  diftreine  the  tenant  for  the  r 
or  fervice  arcre,  although  the  tcj^^^ 
did  never  attorne.  Jt  flt 


4 


%■ 


HERE  doth  Littleton  oat  a  cafe  where  a  man^ay  have  a  feig-  i^K^ 
ntory,  rent,  reverfionjfor  remainder  mecrely  by  the  aA  of  the  ^^^ 
party,  and  may  diftraine»  and  have  any  a£iion  wichoat  any  attorne*  '^-'  ^^  i^%^ 
ment»  and  that  is  by  devife  of  lands  devifable  by  cuftome-^l^hMi  %.N,B«iai. 
Littleton  wrote*  by  the  laft  will  and  teibunent  of  the  owner*   ;fy^ 

#  Igk.  586. 

f.  16. 8x.)  (8.  Rep.  94  )  (xo.  Rep.  46.  %i^  ( 
lou  home 
**~r  lejp2  tiels  tenements  devifables  a 
un  outer  pur  terme  de  vie^  ou  pur  terme 
etartSy  et  devifa  U  reverftongfer  fin 
tefiament  a  un  auter  enfecy  oik  en  fee 


«<» 


(j.Repr'no*    3.Rep«  19* 


T  N  the  feme  manner  is  it,  where  a 
man  letteth  {||ch  tenements  de- 
vifable to  another  for  life,  or  for 
veares,  and  devifcth  the  rcverfion  by 
his  teftament  to  another  in  fee,  or  in 


taiUy  et  morujiy  et  puis  le  tenant  jUi^  fee  taile,  and  dyeth,  and  after  the  te- 
wqfty  celuy  a  que  le  devife  fuit  fait    nant  commits  wafte,  he  to  whom  the 


avera  hriefe  de  wajly  coment  que  le 

tenant  ne  unque  attorna.     Et  la  caufe 

ifly  pur  ceo  que  la  volunt  le  devifoter 

fait  per  fon  tejlament  ferra  performe 

folonque  fentent  del  de^ifour ;  etfi  Fef- 

fe£l  de  ceo  girroit  fur  P attournement 

del  tenanty  f  donqucs  per  cafe  le  tenant 

ne  voyle  unques  atturnery  et  donques  le 

volunt  del  devifor  neferroit  unque  per- 

formcy  X  ^c,  et  pur  ceo  le  devifee  dif 

treinerajjfc.  ou  avera  ailion  de  wafiy 

fcfr.  fanrmtournement.     Car  ft  home 

devifa  tiels  tauments  a  un  auter  per 

fon 


§  ceu  aided  L.  and  Ml^nd  Roh. 
^  &c*  added  L.  and  M;  and  Rub. 


devife  was  made  (hall  have  a  writ  of 
wafte,  although  the  tenant  doth  never 
attorn^  And  the  reafon  is,  for  th2it 
the  will  of  the  devifor  made  by  his 
teftament  (hall  bee  performed  accord- 
ing to  the  Intent  of  the  deviibr ;  and 
if  the  effefl  of  this  fhould  lye  upon 
the  attornement  of  the  tenant,  tUm 
perchance  the  tenant  would  never  at- 
torne, and  then  the  will  of  the  devifor 
fhould  never  bee  performed,  &c.  and 
for  this  the  devifee  fhall  diftraine,&c. 
or  he  (hall  have  an  adion  of  wafte, 

&c. 

X  &c*  not  in  L*  and  M.  nor  Roh. 


•a 


f 


1^ 


lab.  3.   Cap.  la.  *<F  Of  Attornement. 


f 


Sea.  587. 


fin  iefiantinf^  habendum  fibi  imperpe- 
tuuin^  tt  morufl-i  et  U  devijee  enter^  il 
ad  f^f  Jimpliy  cmCk  f^u'X  (upr^L  i  *  un^ 
€3r€  ^  ft  fat  di  feoffment  uft  ejle  J 


&c.  without  attornement*    For  if  a 
man  devifeth  fuch  tenemqnts  to  ano- 
ther by  his  tefiament,  haocndum  ftbi  \yil%^\ 
imperpetuunu  and  dieth,  and  the  de^ 


fait  a  iuy  per  le  dcvifor  en  fa  vie  de  ^e  enter,  Mp^hath  A  fee  fimpic)  caufo 
mefnus  ies  tenementSy  habendum  (ibi  ^»^y^^;v7;  yet  if  a  deed  of  feoffment 
impcrpetuum,  et  livery  de  fifen  fur  had  bcene  made  to  him  by  the  dcvifor 
teo  fuit  fatty  il  n*averoit  eflate  forfque  ^the  fame  tenements,  habendum  Jihi 
fur  Umu  defa  vie.  rn^erp^uumy  and  livery  of  fei|H^ere 

^pon  this,  hee  Ihould  have  an 
but  for  terme  of  his  life. 


B 


ron 
f,  il,  U  f.  6c» 

fleralib.  2.  cap. 
yc«   BriCTOnfol. 

(^,Krp.  23. 
AftC.9.b.)^ 


54.  H.  6.  7. 

1 5«  H.  7*  1  a* 
S9.  U.  ft.  4. 


¥M4Scd.i67. 


OTH  ^i»  and  the  prcced4p|xsfe  fland  upon  one  and  the  fame 
reafon«  which  Littleton  herakctldcth,  viz.  becaufe  that  the  will 
of  the  devifor  exprcfled  by  his  tcftament  Ihall  be  performed  accord- 
ing to  the  intent  o(.  the  dcvifor ;  anii  it  ihall  not  lie  in  the  power 
of  the  tenant  or  leflee  to  fruflrate  \,\^  Wi]I  of  th^evifor  by  denying 
W^  attornment.  Here  Littleton  meljioneth,  a  maxixne  of  the  com- 
mon ]aw>  viz.  ^jfod  ultima  'voluntas  tefiatotis  eft  perimplenda  fecun^ 
dum  1/eram  intent lonemjuam ;  and>  ReipuSll^  intereft  Juprema  bominuae 
ife/Iamenta  rata  babtru 

^Wmfjlanunt t^'*  Teft amentum,  /.  e.  tftatio  mentis^  whidi  is  made 
nullf^r^fentis  mnu  periculiy  fed  fUd  cogitqfjjukt  mortaliiatis^  On^ 
ieftamentum  morte  con/ummatum,  w  f^ 

**  Car  ft  home  de^vi/a  tieh  tenements  a  un  outer ^  ^c, "     Here  Lie* 

.   tietcn  putteth  a  cafe  where  the  intent  oiMe  tellator  (ball  be  taken^ 

viz.  where  a  man  by  devife  (hall  havflPfee  fimple  without  thifc 

words  (heires)  ;  and  here  Littleton  putteth  the  diveriilie  betwee|fe  a 

will  aod  a  feoffment, 

•  Now  by  the  ftatute9  of  32.  rnd  34.  H,  8.  (as  hath  beerie  faid  in 
the  chapter  of  Burgage)  lands,  teivnj^ents^  and  herediumenis  ate 
dcvii'able»  as  by  the  faid  ad&  doc  app>:are. 

Sea.  587. 


T  7E  My  ft  home  feifie  d'un  mannor 
•*  quel  ejl  parcel  en  demefne  et  parcel 
en  jerviccy  et  ent  foit  dijjeiftey  mes  les 
tenants  que  teignont  del  mannor  ne  un- 
fee  attournant  %ale  dijfeifor ;  en  cefl 
ca$^  coment  que  le  dijfdfor  moruft  feifiey 
€t  Jon  heire  Joit  eins  per  difcenty  6ff . 
uncore  poit  le  diffeifee  diflreine  pur  le 
rent  arerey  et  aver  let  fervicesy  l^c. 
Mesfi  les  tenants  viendront  al  diffti^ 
firy  et  dioniy  Nous  deveign&mus  voftre 

te^antSy 

*  et  added  L.  and  M.  and  Roh. 
t  ft-^le^  L.  and  M.  and  Koh. 


ALSO,  if  a  man  bee  feifed  of  a 
■^  mannor  which  is  parcell  in  de- 
mefne and  parcell  in  fervice,  and  is 
thereof  diffeifed,  but  the  tenants  vi^ich 
hold  of  the  mannor  doe  never  attorne 
to  the  diffeifor ;  in  this  cafe,  albeit  the 
difTeifor  dieth  feifed,  and  his  heire  is 
in  by  difcent,  &c.  yet  may  the  diflei- 
iee  diflreine  for  the  rent  b^fbdc,  and 
have  the  fervices,  &c.  B»if  the  te- 
nants come  to  the  diiKfor  and  fey. 

We 

X  It/7  ^/^-:/itf/,K»  and  M. 

\  a  U'^de  le,  L.  and  M,  and  Rob« 


r 


{ 


I 


•l-. 


«4:. 


Lib.  3 


Of  Attorncment. 


Sea 


.%^. 


tenants^  fA.  ^u  outer  attournement  a  We  becon(p  your  tenants,  &c.  or 
luy  fcfoy,  ntj  ^c.  et  puis  le  dijfeifor  ino-  make  to  him  feme  other  attornement^ 
ruft  Jeij.e^  donque  le  diffijee  ne  /i^/i^C&c.  and  after  the  diffeifor  diethfeifed, 
dijireine  pur  ie  renty  -^  t.  pur  ceo  qu^k\\tx\  the  diflsifee  cannot  dillraine  for 
tout  le  manor  dijcendijl  al  htirAle  dif-     the  rent,  &c.  for  that  all  the  mannor 

^  dei'cendetn  to   the  heirc  of  the  dif- 

feifor,  &c. 


Jeijor^  ^c. 


'[323- 


caufe  boi 
oor,  an 
rents  an 
rth  us. 


k    ^ 


LITTLETON  having  fpoken  of  cllates  gained  by  lawful  con-  (6.  Rep.  69.  t.) 
veyanccs,  doth  now  Ipeake  of  eitates  gained  by  wrong;  and    .  • 

here  putteth  a  caie  of  a  dilfcuin  of  a  mannor,  where  it  appeareth, 
that  the  difleifor  cannot  difldfe  the  lord  of  the  rents  or  fervices 
a.l    without  the  attornment  of  the  tenants  to  the  difleilur ;  for  feeing  an 
attorneraent  is  requilire  to  a  feoffment  and  otncr  lawfull  convey- 
ances, afcrtiorh  a  diffeifor  or  other  wrong  dopr  ihall  not  gaine  them 
without  attonierr.ent.    Tuc  like  law  is  of  a^batnr  and  an  intrudor.  6.  H..7. 14. 
BuWbeit  the  dllfeilor  hath  once  gotten  the  aitomement  of  the  te-   'J-Ji-^  *  ^ 
nants  and  payment  of  their  rents,  yet  may  they  rcfuic  afterwards  J^.^^'^.'^^r^ 
for  avoiding  of  their  double  charge.     And  here  the  attornenit-nt  ot  ^,^  ^g^^ 
the  tenant  of  a  mannor  to  a  diffeilor  of  the  demeanes  Ihall  dilpof- 
fede  the  lord  of  the  rents  and  fervices  parcel!  of  the  mannor,  be- 

"  '     ''^'      canes,  rents  and  fervices  make  but  one  entire  man.  (1.  Roll.  Abt. 
iemeanes  are  the  princip.all :  but  otherwife  it  if  of  662.) 
;s  in  groffe,  as  in  this  next  SeOjga  our  author  teach- 

RulU  Abr.  6sS«) 
F.N.B.  i79.k,         (Ant.  180.  b.     ».  Sidcrf.  75.) 

r)  U  T  if  one  holdeth  of  mee  by 
^  rent  fervice,  which  is  a  fcrvice  in 
grofl'e,  and  not  by  reafon  of  my  man- 
nor, and  aM^ier  that  hath  no  right, 
claimeth  the  re^t,  and  receives  and 
taketh  the  fam^Tent  of  my  tenant  by . 
coertion^fdiftrefle,  or  by  other  forme, 
and  danpth  mejtt|y  fuch  taking  of 
the  re^ralbeit  A  difleifor  dieth  fo 
feifed  in  taking  oTthe  rent,  yet  after 
is  death  I  may  well  diftreine  the  te- 
.int  for  the  rent  which  was  behinde 
before  the  deceafe  of  the  difleifor,  and 
alfo  after  his  deceafe.  And  the  caufe 
is,  for  that  fuch  difleifor  is  not  mv 
diffeifor  but  at  my  eleftion  and  will. 
For  albeit  he  taketh  the  rent  of  my 

tenant, 

J  et  recetve-^a  receiver^  L.  and  M,  and 

11 ' deceafe^difirefs^  L.  and  M  and  Roh. 
6 


f 


.  7[/fE  S  ft  un  tlent  de  moy  per  rent 
^^^  fervice^  le  quel  eft  un  fervice  en 
grojfe^  *  et  nient  per  reafon  de  mon 
mannor^  et  un  outer  que  nul  droit  ad^ 
f  claima  le  rent^  %  et  receive  et  prent 
tnefme  le  rent  de  mon  tenant  per  coher^ 
fion  de  diftres^  ou  per  outer  forme^  et 
diffeiftft  moy  per  tie  I  p  render  de  rent ; 
'coment  que  tiel  dipifor  moruft  ijfmt 
feifie  en  pernani  de  r^t^  uncore  apres 
fomortjeo  puifoy  bien  diftreiner  le  t^'Jj^  ^^ath  In 
nant  pur  le  rent  qm  fuit  aderere  ^^-^Rmt  for  the 


vant  le  ||  deceafe  del  dijfeifor^  et  auxy 
apres  fin  deceafe.  Et  fkcaufe  eftj  pur 
eeo  que  Uel  diffeifor  n'ejt  pas  mon  dif- 
feifor forfque  0  ma  election  et  ma  vo^ 
lunt.     Car  coment  que  il  prent  le  rent 

de 

rfJ^A     ♦  et  ment  per  reafon  de  mon  mannor^  not 
^  ■    in  L.  and  M.  nor  Koh. 

t  elaima^lammt  mefme^  I**  and  M» 


fiDd  Roh, 


t 


*• 


Uff.  3.    .Cap.  10.       Of  Attomement. 


a  ttuis 


Seft.  589. 

fl  all  t]nl9 
the  rent  be- 


mm  tenant^  fSc.  nncarejeo  puijp/f    texont,  &c«  jet  I  may 
'9uts  foiis  dijireiner  rnm  tenant  pur    diftreinc  my  tenant  for 
U  nnt  arere  §,  ijjint  que  il  eji  a  fntf\  hinde,  fo  as  it  is  to  mee  but  as  if  ( 
firfque  Jicome  je»  voile Juffcrcr  U  /^«^7nif  Jrwill  fuffer  the  tenant  to  bee  fo  long 
ejin  per  tant  it  temps  arere  4  pur    lime  behinde  in  payment  of  the  (am« 
faier  a  moy  mane  U  renty  Ufc»  rent  tito  me^  &c« 


(j.  »ep,  77.) 


Seft.  589* 


f^AR  U  payment  it  men  tenant  a  un 
auter  a  que  il  ne  ioit  pas  payery 
w^efi  pas  iijjeiftn  a  moy^  ne  oujia  moy 
fas  ie  men  rent  fans  ma  volunt  %  et 
nsa  eie3iony  t5fc.  Car  camtnt  que  ^ 
fnijfoy  aver  afpfe  envers  tiel  pernor^ 
wjuore  eeo  efi  a  mon  eleitionyji  je9  voile 
frenddr  luy  cnnt  mM  iij/iijirj  ou  nom* 
Jffint  tiels  iifcrnts  ie  rents  en  frros  ne 
mufieront  pas  Ie  feignior  ie  dijlreynerj 
Mses  a  chefcun  temps  Us  poyent  bien  iif- 
freiner  pur  Ie  rent  arere^  ^c.  Et  en 
cafeji  apres  Ie  ii/ireffe  itMf^  que 


torciotcfmem;;' pri/i  Ie    rei^  je$^ 


p^OR  the  payment  of  my  tenant  to 
another  to  wkam  hee  ought  not 
to  pay,  is  no  difl'eilm  to  me,  nor  {hall 
ouil  me  of  my  rent  without  my  will 
and  ele£lion>  &c.  For  althoi^i  I 
may  have  an  aiHie  agalnft:  fucifl^cr- 
nor,  yet  this  is  at  my  elcSion,  whc-  r*i 
ther  I  will  take  him  as  my  difleifor,  ^ 
or  no.     So  fuch  difcents  of  rents  in 

froiTe  Aall  not  ouil  the^wd  of  his 
iftrefTc,  but  at  any  tim^^bnay  well 
didreyne  for  the  rentJpBnde,  &c« 
And  in  this  cafe  if  after  the  diftrefle 
of  him  which  b   wrongfully  tooke 


23-  b.] 


t  per  mon  fait  Ie  fervice  a  tfvJkhe  rent,  1  grant  by  my  Uced  tiie  fer- 

^^■^vic 


0Uterj  et  Ie  tenant  attournoy  ceo 
esffets  bone^  et  Usjervices  per  tiel  grant 
et  attournement  maint'enant  font  en  Ie 
grant^ey  Wr.  Mes  auterment  eJi  hu 
k  rent  efi  parcel  iel  manory  et  Ie  if" 
Jei^r  moru/l  ftifie  iel  manor  entiery 
emit  en  k  caje  procbeine  ayant  eft  iit^ 

t:e. 


vice  to  anotti^  and  ^^  tenaunt  at- 
torney this  tdl§ood  e^pl^h,  and  the 
fervices  by  fuch  grant  and  attome- 
ment are  prcfenily  in  the  grantee, 
&c.  But  otherwifc  it  is  where  the 
rent  is  parcell  of  a  mannor^  and  the 
diifcifor  dieth  feifed  of  the  whole  man- 
ner, as  iii  the  cafe  next  before  is  fayd, 
&c. 


9  Rep.  51. 


RE  LitttOm  putteth  a  diverfitic  bftiveene  a  rent  fervice 
Lfcel  of  *a  Wannor,  whereof  he  had  fpoken  before,  and  a  rent 
fervBP  in  grofie*    For  a  ninn  cannot  be  diflcifed  of  a  rent  fcrvicc 
in  grcfl*'!,  rent  charge,  or  j^ent  iecke,  by  attomement  or  payment  of 
the  rent  to  a  ftranf;cr^|i|ut  at  his  ele^ion ;  for  the  nUe  of  law  is» 


imfi 


•  Vid.  Sr^. 
3t57,  a;S,  239, 


Kemo  redditum  alter: us  imnio  domwno  percipfre  out  pofflJere  pouft  \  and 
our  author  hatli  before  *  taught  us  what  be  dilieilins  of  rents  fer^^ 
vices,  rents  char^  .-s,  and  rent  fecks^  and  [^lyment  to  a  ftrangtr  i* 
none  of  them,  but  at  the  lord's  eledion,  as  our  author  here  (alth* 


^.  E.  5.  5. 

Sec  the  autborl-  poffcffion.' 
ties  there  follow-  ' 
i»(  in  the  neit 


"  PerMor,y  i.e.  the  taker  of  my  rent.     But  if  the  diirc;ifee  brine 
an^flUe  againd  fuch  a  pernor,  then  he  doih  admit  himfelFe  out  of 

D{fcentsJ^ 

^  €t'~ou/4iins,L  and M, mkLRoIu 


4* 


§  &c.  added  L.  and  M.  and  Roh, 
4.  fur^det  L*  and  M.  and  Relv 


* 


w 


Lib.  3*^  Of  Attomcment.  ^.   Scft.  590* 

0^  Di/c^m^*     A  difccnt  of  a  rent  in  ^rofle  bindeth  not  the  iflc  ptrolTc. 
o#ner  but  tfiat  he  may  diftreyne,  albeit  he  admitted  himfcUeoSt  5*  ^  4-  «•, 
of  pofleffion,  and  determined  his  clcaion,  as  by  bringing  of  an  affife,  ^^^'  '*  ^ 

If  the  tenant  of  the  land  pay  die  rent  to  a  ftranger  ii^hlcli  hath  16.  Aff.'^^'^ 
no  right  i^ereuhto,  and  the  righf  owner  releafe  to  him,  this  releafe  »^-  E-3-  Releais 
is  good,  eecaufe  he  thereby  admitted  himrfelfc  to  bee  out  of  pof-  S^   '•^'  SS- 
feflion.     But  if  the  tenant  had  giveti  him  any  thing  in  narte  of  f 5  iVlf 
acornement,  and  the  right  owner  had  releafed  to  him,  this  releafe  Flat,  1^4.  c«.f^ 
||^  h|id  beene  vc«d,  becaufe  an  attorneoicnt  only  can  be  no  difleiiia, 
0}  the  rent. 


^  *'  Jeo  ^ant  fer  man  fait 
right  ovCrner  is  hot  oat  of  pi 
demonAration  of  his  eledion 


This  alfo  proveth>  that  the  (Aat.Sed.54L.} 
on,  and  that  this  grant  over  is  a 
at  hec  is  in  poiTeflioiu 


f 


Seft.  590. 


[324.  a.] 


) 


f 


(Cro.  C».  ^.)      (S.  Ri^.  S9.I 

ALSO,  if  I  be  feifed  of  a  nun- 
'^  nor,  parceH  in  demefne,  and  par- 
cell  in  fervice,  and  I  give  certainc 
atres  of  the  land,  parcel!  of  the  de* 
n^efnr  pf  th6  fame  mannor,  to  anothec 
iti  taile,  yeelding  to  mee  and  to  mf 
heires  a  certaine  rent,  &c.  if  in  this 
cafe  I  be  diiTeifed  of  the  mannor,  aisd 
all  tihe  tenaunts  attorne  and  pay  their 
rents  to  the  difleifori  and  alfo  the  f^yd 
tenant  in  taile  pay  the  rent  by  n3^  re-^ 
ferved,  to  the  difleifor,  and  after  die 
dliTeifor  dieth  feifed,  &c.  and  his  heirer 
enter,  and  is  in  by  difcent,  y^t  m  this 
cafe  I  may  wcl  diftreyne  the  tempt 
in  taile,  and  his  heires,  for  the  %k 
by  me  referved  upon  the  giftyfciliaO^ 
as  well  for  the  rent  being  behinde  h^  * 
fore  the  difcent  to  the  heire  of  the 
eifor,  as  alfo  for  the  rent  whtdi 
peth  to  be  behind  after  tke  iame 
cent,  hotwithftanding  fuch  dying 
'quanibonu'dona  tenements  \  en U  taiUy  feifed_ of  the  difTeifor,  &c,  '  And  Ae 
JavaTJli  U  revcrfton  a  luy^  it  ilfur  U  reafdn  is,  for  that  when  a  man  giveth 
dit  done  referva  a  luy  un  rent  ou  au^  lands  in  taile,  faving  the  reverfion  to 
t^rs  ferviceS'i  tout  le  rent  et  les/ervicei  bimfelfe,  and  hee  upon  the  iaydgift 
fqnt  incidents  a  la  reverJion\  et  quant  ^efervcth  ta.hlmfelfe  a  rent  or  other 
un  home  a^Mn  reverfion^  il  ne  puijfott  Xrvices,  all  th^  rent  and  fervices;are 
eftre  ou/ie  de  fon  reverfion  per  li  fait    incident  to  the  reverfion  \  ^  when 

£un  a  man 

*.  &<^ttot4aX«.tniiM.norRoh«  .     f  ajcffmr/^addlrinX*  aiuiM.  aadHak 


* 


T  TE  My  Ji  jeo  fue  feijie  tun  manor^ 
parcel  en  demefney  et  parcel  enfer^ 
vicey  et  jeo  3cne  certaine  acres  del 
teffcj  parcel  de  demefne  de  mefmc  le 
tnanory  a  tin  aitter  en  le  tailcy  rendant 
a  moy  et  a  mes  heires  un  certaine  rentj 
tffcji  en  ceft  cafe  jeo  fue  difjeifie  de  la 
manor^  ct  touts  fes  tenants  atturnorft  et 
payont  lour  rents  al  dijfeifor^  et  aumJe 
dit  tenant  en  le  taile  paya  le  rent  per 
moy  rfferve^  al  dijfeifor^  et  puis  le  dif* 
feifor  morujl  feijuy  ♦  l^c.  et  fon  heire 
ehtra^  et  efi  eins  per  difcent^  uncore  en 
cejl  cafe  jeo  puiffe  bien  diflreigner  le 
tenant  en  le  ia'ile^  et  fes  heires^  pur  le 
rent  per  moy  refervefur  le  done^  fci- 
licet,  auxy^bien  pur  le  rent  ejieant 
aderere  devant  le  defcent  al  heire  le 
diff^r-i  et  auxy  pur  le  rent  que  happa 
Jtcflre  aderere  apres  mefme  le  difientJftJtSi 
riient  ohjlant  tiel  morant  feifa  del  ^^^^K>1 
feifor i  &Cm    Et  la  caufe  ejl^  pur  ceo  que    mfci 


•f 


•»• 


*. 


Lib.  3.     Cap.  10.       Of  Attorncmcnt. 


«finon  que  le  tenant 
te  et  po^  rejfton^  fsTr, 


^wt  fftrnn^e 

foit  ou/h  de  (on  ^ 
Car  fi  lonj^emeitt  •  que  le  tenant  en  le 

Mile  etfei  heires  continuant  lour  poj/ef- 

JW«  perforce  de  mom  done^  cy  longement 
eji  U  reverjion  en  rmy  et  en  nui  heires  : 
it  entant  que  le  rent  et  lei  fervices  re- 

ferues  fur  tiel  done  font  incidents  4t 
dependants  al  reverjmo^  queeunqme  qw 
gul  le  rever/iony  aver  a  nufmi  h  rent  et 

fervicesy  €5  f. 


Scd.  591. 

a  man  hath  a  reverflon  Mi|knnot  bft 
oufled  of  his  reverfion  bj^lhc  a£t  qP 
a  ftranger,  unleflc  that  the  tenaunt  be 
oufted  of  his  cftate  and  pofleilion,  &c. 
For  as  lon^  as  the  tenant  in  taile  and 
his  heires  continue  their  po/&i1ioQ  by 
force  of  my  gift,  fo  L>ng  is  tne  rever- 
fion in  me  and  in  my  heires :  and  in 
ts  much  as  the  rent  and  fervices  re<* 
ferved  upon  fuch  gift  be  incident  and 
depending  upon  the  reverfton,  who* 
foever  hath  the  reverfion,  (ball  have 
the  iame^^t  and  fervices,  &c« 


i 


Sedl.  591 


r  JVr  mefme  le  maner  ejl^  loujeo  lejfa 
•^^  parcel  del  demefne  del  manor  a  un 
auter  pur  terme  de  vlcy  ou  pur  ternu 
eTansy  rendant  a  moy  certaine  rent^  Gfr. 
coment  que  jeo  fiy  dijfeifte  del  manor^ 
(^c.  et  le  dijptjor  morujl  feifie^  f  l^c. 
et  fin  heire  4-  ejleant  eins  per  difcenty 
uncore  Jeo  dijlreiner  pur  le  rent  arere 
ut  fupra,  nient  objfant  tiel  difcent ;  car 
quant  home  ad  fait  tiel  done  en  tailr^  ou 
tiel  leas  pur  terme  de  vicy  ou  pur  terme 
d^ansy  del  parcel  de  le  demefne  de  un 
manory  i^c*  favant  le  reverjion  a  tiel 
donour  ou  k^oury  iffc.  et  puts  ilfoit  dif^ 
feifee  de  la  manory  Wf .  tiel  reverfion 
apres  tiel  dijfeiftn  eft  fever  del  manor 
in^Mty  coment  que  ne  foit  fever  en 
droit.  X  ^'  ifjintpoyes  veier  (monfits) 
diverfitiey  lou  il  y  ad  un  manor  parcel 
ed  demefne  et  parcel  en  fervices^  les 

I  del 


[324.  b.] 


T  N  the  (amc  manner  is  it,*jrhere  I 
let  parcell  of  the  demefne!  of  the 
mannor  to  another  for  terme  of  life, 
or  for  terme  of  yearcs,  rendring  to 
mee  a  certaine  rent,  &c.  albeit  ihc 
difTeifed  of  the  mannor,  Sic.  and  tne 
difleifor  die  feifed,  &c.  and  his  heire 
bee  in  by  difcent,  yet  I  may  didreine 
for  the  rent  arere  ut  fuproy  not  with- 
ftaniing  fuch  difcent;  for  when  a 
maWiath  made  fuch  a  gift  in  taile,  or 
fuch  a  levife  for  life,  or  for  yeares,  of 
parcell  of  the  demefnes  of  a  mannor, 
&c.  faving  the  reverfion  to  fuch  donor 
or  leiTor,  &c.  and  after  he  is  difleifed 
of  the  mannor,  &c.  fuch  reverfion  af- 
ter fuch  difleifiii  is  fevered  from  the 
mannor  in  deed,  though  it  be  not  fe- 
vered in  right.  And  fo  thou  mayft 
fee  (my  fonne)   a  diverfitie,  wbprc 

^^. j„ j^..  ^-, .-  ...J — '^J^cre  is  a  mannor  parcell  in  demefne 

manor  ultent  incidents  a  afcun  r^vrrJHfcidiparcell  in  fervices,  vvhich  fervices 

Jidny  iffc,  et  lou  ils  font  inUd.nts  al  ivivarc  parcell  of  the  fame  mannor  not 

verfiony  tfr.  incident  to  any  reverfion,  &c.  and 

where  they  are  incident  to  the  rever- 


k 


queux  fervices  font  parcel  de  mcfne  U 


fion,  &c. 


fCro.  Car.  303.  TJ  ERE  Ltitletou  putteth  a  diverfitie  bctwcene  rents  an 

1.  Roll.  Abr.  11  parcel?  of  a  mannoly|^vhe^eof  he  had  fpoken  before) 

^7  48"pu>wd.  »ndfcrvicc»  incident  toV  reverfion  parcell  of  a  nunnor. 
197.  b.)  :.g^ 


d  fervice* 
and  rents 


At>d 


*  en  eeo'eat  added  L.  and  M*  and  Roh, 
t  fiiTc.  not  in  ^.  and  M*     ^ 


4*  efieant  not  in  L.  and  M.  nor  Roh« 
X  &c*  added  L.  and  M.  and  Roh* 


i 


f 


i 


%♦ 


*  i 

Lib.  3.  Of  Attomemcnt.        ~       Scft.  591* 

And  the  reafon  of  this  divc*tie  is,  for   that  as  1o%  as  -jOie      f^  p 
donee  in  taile»  lefTee  for  life,  or  lefTee  for  yeares,  are  jitt|oire(l!on,  ^      -^ 
they  prefer ve  the  reverfion  in  the  d^^fPC  ^^  lefibr ;  and^  long  as  j^  . 
the  reverfion  continue  in  the  donor  orneflbr,  fo  Itng  do  the  rents  ^ 
and  fervices  wluch  are  incident  to  the  reverfion  belong  to  the  ^eor 
.  9T  lefibr.    Neither  can  the  donor  |a  leiTor  be  put  out  9^.  hSe- 

'  verfion,  unlefie  the  donee  or  leiTee^e  put  out  of  their  poneRn  ; 

and  if  the  donee  or  lefiTee  be  put  o«t  of  their  pofTefnoD,  Aen  con-  ^ 
fequently  is  the  donor  or  lefibr  put  out  of  their  reverfion.  But  if  B^: 
the  donee  or  lefTee  make  a  r^^refle,  and  regatne  their  ellate  and      ^ 

%poireffion,  thereby  doe  they  .//yd  y«j/«  ftvtH  the  reverfion  in  the 
ydonor  or  leiTor.  f. 

n    And  here  is  to  be  obferved,  that  wh^  a  man  is  felfed  4f  a 

mannor,  and  maketh  a  gift  in  taile,  or  leafe  for  life.  Sec.  of  parcell  Jjk 

of  the  demefne  of  the  mannor,  [a]  the  reverfion  is  part  of  che  f^l  *|i;^JP^ 
nannor,  and  by  the  grant  of  the  mannor  the  reverfion  (hall  paflc  3 J*  ^^  35- 
A       with  jha  attornement  of  the  donee  or  leflTee.     fiut  if  the  lord  make  meraoM'sclfe 
^      a  gifTiff  t^le,  or  a  kafe  for  life  of  the  whole  mannor,  excepting  203.    Li^  $. 
Biacit'Acref  parcel!*  the  demefnes  of  the  mannor^  and  after  he  foi.  11, 12.  25. 
*  -   granteth  away  his  mannor;  Blackt^Acre  (hall  not  pafle;  becauA;  19  E.  a.  Briefc 

[325.  a«J   during  the  cflate  taile,   ctf  leafe  for  life,  it  is   fevered   from  the  etfcVc'^il"^ 
^.<  mannor.     And  fo  note  a  diverfitie,  that  a  reverfio^of  part  may  be  (p^ft.  34Z'  ii« 

'  parcell  of  a  mannor  in  pofieifion,  but  a  part  in  pdHCon  cannot  be  Rep.  50.  b.) 

parcell  of  the  reverfion  of  a  mannor  expedlant  m^  any  eftate  of 
freehold.  But  if  a  man  make  a  leafe  for  yeares  cNa  mannoiy*^!^ 
cepting  Blacke  Acre,  and  after  granteth  away  the  mannor,  BI4K 
Acre  (hall  pafiie,  becaufe  the  freehold  being  entire,  it  remaineth  par-  ^^ 

cell  of  the  mannor,  and  one  precipe  of  the  whole  mannor  (hall  ferve.  ^|||^ 

But  otherwife  it  is  in  cafe  of  the  gift  in  taile  or  leafe  for  life  except- 


ing any  part,  there  muft  be  feverall  writs  oi  pnccipe^  becaufe  the 

»r 


freehold  is  ktaKdl.  ^P  ^ 


t 


s 


\ 
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Lib.  3*^'  Cap.  1 1.    Oi  E>i&ontm^nce«  ^e£t  ^gi. 

CHAffftii.        '  Of  Difcontinuahcc^  Scft.  592. 

T\Ifc{mtinuancw^  tm  ancient  parol  IjWrcontinaance  is  an  ancient  word  % 

■^^^  en^la  leyy  et  ad^  divers  ftgnifica-  ^^  in  the  law,  and  hath  divers  fig-  I 

ttoniy  QMB   Mes  quant  a  un  entent  il  niHcations,  &c«    But  as  to  one  intent 

ad  tielJi^ttfication^fciUcet^  lou  un  home  it  hath  this  fignification,  vi%.  where 

ad  alien  a  un  auter  certaine  terres  ou  -a  man  (ath  aliened  to  another  cer- 

tenements  et  maruji^  ei  un  auter  ad  taine  lands  or  tenenfients  and  dieth^ft 

droit  de  aver  meflhes  les  terres  ou  tene^^  and  another  hath  right  to  have  thdOT 

^  /^  mes  il  ne  pott  entrer  en  eux  fame  lands  of  tenements,  but  hee  may 


# 


catd^de  tiel  alienatiorsy  bfc.       -       not  enter  into  them  becaufe  ot  fuch 
^  an  alienation,  &c. 


f. 


Tide  $6^637.    «    r\I/continuance**  is  a  word  compounded  s£  de  iind  conttma,  for 

"^^  coatinuare  is  to  continue  wichout  intew^on.  Noty  by  ad- 
dition of  de  (eupbonite  gratia  dis  to  il)  which  is  a  privative,  it  figni- 
fietb  an  intermlfllon.     Difcontinuare  nihil'  ahud  fignificat  quam  inters 

f#]8.H.4.  8.b.  mittere^  defuefcem^nterrumpere.     And  as  our  author  faitb»  [a]  it  is  a 

II.  H.  4.  85.  b.    yg,.y  ancient  wJBa  in  law  ( i). 

(la  Rep.  97,)         A  di'fcondn^nce  of  c dates  in  lands  or  tenements  is  proper!/  (la 

iMiU  underilanding)  an  alienation  made  or  fuffered  by  tenant  in 

iSk,  or  by  any  that  is  feifed  in  auter  droit,  whereby  the  iflue  in 

f  taile»  or  the  heire  or  fucceHbr,  or  thofe  in  reverdon  or  remainder^ 

are  driven  to  their  a6Uon,  and  cannot  enter. 

AH  which  IS  implied  by  the  defcription  of  our  author,  and  by  the 
(tfr.)  in  the  end  of  this  Section. 
^  I  have  added  (properly)  by  good  warrant  of  oar  |phor  himfelfe» 

for  SeSIione  470.  he  ufeth  difcontinuance  for  a  dev^ng  or  difplac« 
ing  of  a  reverfion,  though  the  emrie  be  not  taken  away. 
(f.Roll.  Abr.  'pjiis  difcontinuance  confideth  in  doing  or  fuftering  an  aft  to  be 

>3°»  4^5')  done, M  hereafter  (hall  appear^  And  where  our  author  faith,  that  it 

hach  (Alters  fignifications,  th^jPls  alfo  a  difcontinuance  of  procefTe 
confiding  in  not  doing,  where  the  procefl'e  is  not  continued,  con- 
cerning which  there  is  an  excellent  ilatute  imde  in  furtherance  of 
[f]  Vide  the     judice  in  {b]  I.  E,  6.  and  is  well  expounjKin  my  Reports,  and 
Statutes  of  I.E.  therefore  need  not  here  to  be  inferted.        '|Rf 
EIU  c  ^rb  There  is  another  erroneous  proceeding,  and  that  coniiftech  ia 

f'\o^li  tccAc  inifdoing;  as  when  one  procefTe  is  awarded  inilead  of  another,  or 
caie  de  difconti-  when  a  day  is  given  which  is  not  legall,  this  is  call^  a  mifconti^ 
nuance deproces.  nuance,  andif  the  tenant  or  defendant  make  defau]t,*lt  is  error;  but 
('*  ^^^*  '73'       if  he  appeare,  then  the  mifcontinuance  is  falved,  otherwife  it  is  || 

to  E  7  7.  a.     ^^  *  difcontinuance.     But  let  us  retume  to  the  difcontinuance  of  .  ■ 

46.  E.  3.  3*0. '     cflates  in  la^s,  whereof  Littleton  doth  treat  in  this  Chapter.  ^ 

37.  H.  6.  25, 26.        9«  E.  4.  i8..       12.  £.  4. 

Vide  Seft.  74.  <«  SigniJicatiMjJ*^  Here  (aS  in  many  other  places)  it  appearcth 
174.  194. 44U    ]jQ^^  neceffary  it  is  to  kxidW  the  fignification  of  words.  ' 

^^^'  And  in  this  Chafter  i^  appearcth,  that  when  Littletoi  wrot«,  the 

edate  in  lands  an^^enements  might  have  beene  difcontinued  ^we 
manner  of  wayes,  %'U,  by  feoffment^  by  fine^  by  releafo  with  war- 

v«;  rauiiet 

*  A)  t^^Notc  27S.] 


{ 


Lib.  3. 


Of  Difcontinuance. 


rantie,  conlrmatlon  with  warrantic,  and  by  fufFering  of  a  recovery 
|2^.  0* J  in  a  pracift  quod  reddat.  And  this  was  to  the  prejudice  of  five 
kinds  ofperfoDS,  w«.  of  wives*  of  heires/of  fucceflbrs,  of  thofe  in 
reveriion*  and  of  thofe  in  remainder.  But  for  wives,  and  their 
heires,  and  for  fuccelTors,  the  law  is  altered  by  a&s  of  parliament 
I'l  fince  LittUtM  wrote*  as  in  tJiis  Chaptet  in  their  proper  places  ihiU 

appeared 


Scft.  593. 


Sea.-.5^34 


.^ 


l^tCOME  un  ahbefil/te  di  certaine 
tirrts  ou  tenements  en  fee^  et  alie^ 
nafi  mefmes  les  terres  ou  tenements  a 
un  outer  enfee^  ou  en  fee  taiUj  ou  pur 
terme  di  vie^  et  *  puisJ^abbe  morufl^ 
/on  fuccejjor  ne  poit  enter  en  les  dits 
4errei  ou  tenements^  content  que  it  ad 
droit  iux  enter  came  en  droit  de  fin 
meafon^  was  il  eft  mis  et  fin  a^ion  de 
recoverer  mefnus  les  terres  ou  tene^^ 
mentsy  quel  eft  appelUy  breve  de  ia- 
greflit  fine  affenfu  capituli,  &c.  f 


A  S  If  an  abbot  be  feifed  of  ccrta{fIli'^ 
"^  lands  or  tenements  in  fee,  and 
alieneth  the  (ame  lands  or  tenements 
to  another  in  fee,  or  in  fee  taile>  or 
for  tcrme  of  life,  and  after  the  abbot 
dieth)  his  fucceiTor  cannot  enter  into 
the  faid  lands  or  tenements,  albeit  he 
hath  right  to  have  them  as  in  right  of 
his  houfe,  but  he  is  put  to  his  adioa 
to  recover  the  fame  lands  or  tene« 
ments,  which  is  called  a  writ,  brevq 
de  ingrejfujine  ajjenfu  capituU^  (fc% 


TJ  £  R  £  Littleton  pntteth  an  example  of  a  difconcinuance  made  by 
'' ''  one  feifed  in  atiter  droit,  as  by  an  abbot  who  had  a  fee  fimple 
in  the  right  df  his  monaftery»  and  therefore  his  alienation  without 
the  aifent  of  his  covent  had  beene  a  difcontinuance  at  the  common 
lai^  and  had  driven  hit  fuccefibr  to  a  writ  de  i/tgre^Jine  ajfenfy 
€apieiJi. 

<»  9e  ingreffiifine  etffenfi  cetpituUt  ISc.^*    It  is  called  fo  becanfethe  RegiAr.  One.  fdw 
alienation  was  fine  affenfu  capituli%  for  if  it  had  beene  cum  ajftnfu  230.    F.  N.  fi« 
"tapitadi^  it  (honld  have  beene  a  barre  to  the  fucceffor.    And  becanfe  ^.95-   Brtdon* 
the  fttccefibr  could  not  enter>  the  common  faw  gave  him  this  writ,  pj^^jj  ^*^J,  • 
nnd  is  fo  called  of  thefe  words  conttuned  in  the  writ>  which  writ  you  ^^       *  ^*  ** 
may  read  in  the  Regider  and  Fitscber berths  N.  B.  * 

And  here  is  to  be  noted»  that  in  law  the  covent,  albeit  they  be  ax.  B.  4.  26. 
res^lar  and  dead  peribns  in  law,  yet  are  they  faid  in  law  to  be  capi^  (Pio.  536.) 
eJum  to  the  abbot,  as  well  as  the  deane  and  chapter,  that  be  fecalar  (^"5*  ^^*  '*) . 
to  the  btfhop*    fiat  it  is  to  be  obferved  and  implied  in  this  {^c)  |,^  RcdI'mI^* 
thai,  a  fole  body  politike  that  hath- the  abfolute  right  in  them,  as  an  daicn  Coikge*a 
abbot,  biihop,  and  the  like,  may  make  a  difcontinuance;  but  a  cor-  cafe.) 
poration  aggregate  of  many,  as  deane  and  chapter,  warden  and 
chaplaines,  nailer  and  fellowes,  nn^ijiDr  and  comminaltie,  &c.  cannot 
make  any  difcontifHiancej  for  if  they  joyne>  the  ^rant  is  good ;  and 
if  the  deane,  warden,  mailer,  or  maior  make  it  alone  where  the 
ibody  it  aggregate  ^f  mKDy,il  is  void,  and  worketh  a  diileiiin.    But 

now 

*  /«w  not  in  Z»  and  M.  sor  K^       f  Vr.  not  in  L.  smd  M.  nor  Rak^ 


14b.  3-    Cap.  11.      Of  Difcontinuancc*  ScA;  5^4; 

^t  more  ofthU  now  (as  bath  heme  faid)  by  the  ftatute  of  27.  HI  8.  and  31.  ^.  8. 

matter  hereafter  ^]\  j|,^  ahf>otSy  prtors,  and  other  rdigious  perfons  arc  fo  diflblired» 

sla^  w'mY*    **  ^**^'^  ^^  "^"*^  remaining  this  day,  and  by  the  ftatntcs  of  1  EKz. 

MixtSt£k\t%.  ^^^  *3"  ^^'^  ^^f'  ^^'  ^^^  '•  7^^*  ^*f*  3*  bi(hop5  and  all  other  cc^- 

€\cAMcd\\  perfons  are  difabled  to  alien  or  difcontinue  any  of  their 
ccdefiaAicail  livings,  «3  by  the  fame  a6ls  doth  appeare  (i). 

Se£t.  594* 

T  TE  My  fi  homijetfte  de  Urn  come  ALSO,  if  a  man  be  feifcd  of  Und 

^    en  droit  de  fafeiWy  *  Vc.  et  ent  as  in  right  of  his  wifci  &d*  and 

infeoffa  un  auter^  f  &c.  e^  moritjfy  la  thereof  infcon'e another,  &c.  and  dieth, 

feme  nepuit  enter j  mes  ejl  mis  a  Jon  the  wife  may  not  enter,  but  is  put  to 

a£Iien^  iefml  ejl  ofpel^  cui  in  vui,  her  a6lion«  the  whi<ih  is  called,  cut  In 

Ice.  vit&^  Vc* 

« 

*•  pN  droit /a/eme,  Wr."  (2)     That  Is  to  fay,  in  foe  fimple,  fee   ^      , 
^  taile,  or  for  Hfe*    Here  Littleton  putteth  another  cafe  where   [3^^'^ 

a  man  is  feifed  in  tatter  droits  and  may  make  a  difcontinuance,  as  the 

hafl>and  ftifed  in  the  right  of  his  wife,  and  therefore  the  common 
Bra^mi  lib.  4,  \^^  %^'9%  her  a  cm  in  vitdt  and  her  beire  a/tr  cni  in  *uitdt  becaufe 
t»iu*Vku  UbT  *^*y  coald  not  enter,  fiut  this  is  altered  fincc  oiv  author  wrote^  by 
^.  c«.  34.  &  36.  ^^  ftatote  of  32.  H,  8.  by  the  purview  of  which  ftatate,  the  wif^ 
1^.  N.  B.  193.  and  her  heires  after  the  deceafe  of  her  huA>and  may  enter  into  the 
Regift.  3t,U.  8.  lands  or  tenements  of  the  wife^  not  with  ftanding  the  alienation  of 
«i^-  »*•  her  hulband. 

fr.  Roll.  Abr.  ^^  ^^^  ^^  ^^^  ^^  ^^  alienations  to  make  a  difconttn nance,  n^ix* 

63*4.   Ant.iS7.  a  feoffment;  and  where  car  author  fpeaketh  of  a  hafband  feiledin 
b.)  the  right  of  his  wife^  fo  it  is  where  the  hulband  and  wife  are  joyntly 

Dier.  4.  fc  e.  feifed  to  them  and  their  heires  of  an  eftate  made  daring  the  cover- 
Pb  &  Mine  ture,  and  the  hufband  make  a  feoffment  in  fee,  and  dieth,  the  wife 
v^.  5.  Biia.  '  now  may  enter  within  that  ftatote,  although  it  was  the  inheritance 
Pier.  :9i.  Lib.  of  them  both.  And  fd  it  is  if  the  feoff^ment  be  made  by  the  huf- 
Crivck  i'lMfc.  ^*"^  *"^  '^^^^^  (albeit  the  words  ©f  the  ftatatc  be  by  the  huiband 
(9^^6^.^140*8.)  only)  for  in  fubllance  this  is  the  a6k  of  the  huiband  only,  (l) 
Grcveleve^s  caff  If  the  hufl>and  caufe  a  pr/ecipe  quhd  reddat  upon  a  faint  title  to  be 
ufti  fupra  brought  a  gain  ft  him  and  his  wife,  and  fuffereth  a  recovery  without 

(2.  Init.  343.}     any  voucher,  and  execution  to  be  had  again  ft  him  and  his  wife,  yet 

this  is  hoipen  by  the  ftatute;  for  this  by  like  conllrudion  is  the  «d 

of  the  hufband,  and  the  words  of  the  ftatute  bci  made, /uferedf  or 

done, 
(F.N.B.105.  f.      If  the  hu{band  make  a  feoffment  in  fee  of  the  lands  which  he 
7.  ^^P'4*'         holdeth  in  the  right  of  his  wife,  and  after  they  are  divorced  eanjJL 
4*    ^*  *90       pr^contraSuSf  yet  the  woman  may  enter  within  the  purview  of  that 

ftatute,  and  is  not  driven  to  her  writ  of  ti//  unic  di*vortiumt  as  ihe 

was 

*  &r.  not  in  L.  and  M  nor  Roh.  f  tSc,  n^t  in  L.  and  M.  nor  Roh. 

(1)  [Ste  Note  «79.] 

(«)  [SccIiJQte  180.]  and  wfre  of  \\fX  Unrl9,  i<%  not  within  the 

ftatufr  ;  and  it  o^xrates  as  a  bar  to  her  and 
{^16.  a,]  her  heirs,  of  alt  her  eftate  nnd  intrreil  in  tha 

(1)  But  a  fine  levied  b«tb  by  hti(band     land.    See  2.  Rep.  57.  b.  77.  b. 


Lib*  3; 


Of  Difcontinuancc.  *      Sed.  595* 


WM  at  the  eommon  l«w,  albeit  the  entrie  be  by  the  ftatute  given 
to  the  wife,  and  now  npon  the  matter  fhe  was  never  his  lawfall  wife. 
But  it  fafliceth  that  ihe  was  his  wife  dc  fa3o  at  the  time  of  the 
alienation,  and  where  her  hoiband  dieth  fhe  cannot  be  his  wife  at 
the  time  of  the  entrie. 

If  the  holband  levie  a  fine  with  proclamations,  and  dieth,  the  6.  E.  6.  Dier. 
Ivifie  muft  enter  or  avoid  the  eftate  of  the  conufee  within  five  yeares,  T^'  **• 
or  elfe  (he  is  barred  for  ever  by  the  fiatute  of  4.  H,  7.  for  the  (latate  4.  H.  7.  c  24. 
of  32.  H.  8.  doth  helpe  the  difconti nuance  but  not  the  barre ;  and 
the  ftatote  ipeaketh  of  a  fine,  and  not  of  a  fine  with  proclamations. 

If  lands  be  given  to  the  hn/band  and  wife,  and  to  the  hcircs  of  ^^{^^^  "^* 
their  two  bodies,  and  the  hniband  maketh  a  feoffment. in  fee  and  p3(ch!^^%ac. 
dieth,  the  wife  is  holpen  by  the'faid  ftatute,  as  hath  beene  faid,  and  (Hob.  s6i. 
lb  is  the  ilTae  of  both  their  bodies.    Feme  tenant  in  taile  taketh  o.  Hep.  14a  ) 
hniband*  the  hniband  maketh  a  feoffment  in  fee,  the  wife  before  (^T^-  ^^^\  ^ ' 
entrie  dieth  wtthoat  ififae,  he  in  the  rcverfion  or  remainder  may  en-  5*  ^^'  ****'  . 
ter.    For,  firft,  the  reverfion  or  remainder  cannot  be  difcohtinued  in 
this  cafe,  becaafe  the  eflate  taile  is  not  difcontinoed.     Secondly,  the 
wordf  of  the  ibtnte  Xnt^JbaU  mt  ht  frijmdiciaU  or  hurtfull  to  she  nvift 
^  «r  bir  hehnj,  orfuch  asjbodl  have  right  titk  or  inttreft  by  tbt  death  of 
fiuh  nmfOf  hut  that  the  fame  n»lfe  and  her  beirest  and  fucb  other  to 
whom  fitth  right  jbaU  apfertaine  after  her  deeeafe,  frail  or  lawfulfy 
taof  enter  into  alljkcb  mannors,  lands  9  l^c,  according  to  their  rights  and 
tiiies  therein:  by  which  words  the  entrie  of  him  in  the  reverfion  or 
remainder  in  that  cafe  is  preferv{||l.    The  hnfband  is  tenant  in  taile» 
the  remainder  to  the  wife  in  taile,  the  hufband  make  a  feoffment  in 
fee  I  by  this  the  hoiband  by  the  common  law  did  not  only  difcon- 
tinne  lus  owne  eftate  taile,  bnt  his  wife's  remainder:  but  at  this  day 
after  the  death  of  the  huihand  without  iffQe,  the  wife  may  enter  by  S.  E. «.  tit  col  ^ 
the  faid  a^  of  32.  H^  9.    U  the  hnfband  hath  iffue,  and  maketh  a  '^^  "'^^  -^* 
feoffment  in  fee  of  his  wife's  landi  and  the  wife  dieth,  the  heire  of  }^^^f^ '' ^ 
the  wife  (hall  not  enter  daring  the  ha(band*s  life,  neither  by  the  10.  e.  3.  * 
.    common  law  nor  by  the  ftatute.  '        n.  D'er. 

I  11.  Eiu.  363. 

•*  Cui  in  wtdp  iffcJ*  Here  is  alfo  implied  zfnreni  in  vita  alfo 
for  the  heire.  Thia  writ  here  mentioned  in  our  author  is  fo  called 
of  thofe  words  contained  in  the  writ,  which  you  may  reade  in  the 
Regifter  and  FitscherhertU  N.  B. 

[326.  b.]  Sea  595, 

J  TEM^Ji  tenant  en  taile  de  eer^  Jih  S  O,  if  tenant  in  taile  of  cer- 

•     taine  terre  ent  enfeoffa  un  auter^  ^^^  tainc  land  thereof  enfcofle  ano- 

kte*  it  ad  iJUe  et  morujf^  fin  ijfue  ne  ther,  &c.  and  hath  iflUe  and  dieth,  his 

fait  pas  enter  en  la  terrty  conunt  am  ifTuc  may  not  enter  into  the  land,  al- 

il  ad  title  et  droit  a  eeo^  mes  ejl  mts  a  belt  he  hath  title  and  right  to  this,  but 

fin  a&im^que  ejl  appel  formedon  en  U  is  put  to  his  adion,  wluch  is  called  a 

difcender^  (^c.  formedon  in  k  difiendiryt^c.  ( I ) 

«  F.NFEOFFJ 
(1)  [See Note  aSi.] 

Y  a 


Lib.  3*    Cap.  I ».        Of  Difcohtinuarite.      .    Sc£fc;  ^gif^ 

••  pNFEOFFJ  mmMttttlic**    Here  is  i«plM4  or  make  il 

^  gift  in  taile  or  an  eftate  for  life.    Here  Littkm  pottelh  H 

Fleta  I'b  c         ^^^^  example  of  a  difconttnQaDce  made  by  tenant  in  taiie  ib  as  his 

cip.*34.*  i^"^  ^*  P"^  ^  Yiisformedom  in  the  difcendert  which  is  given  to  the 

F.  N  B.  aii«     '^^^^  in  uile  by  Uie  llatute  of  13.  E.  u  Uf.  u  beca&  he  cannot 

SIX.  Regiftr.         C^ttCr*' 
(4.  Rep.  J.  b. 

Poft.  365.  kk)  ^   «  Tenant  en  taile.'*    Thfa  extendeih  a*  well  to  «  woman  tenant 

in  taiie  as  to  a  man,  and  was  generally  ^ood  law  when  LittUtm 

Id]  II.  H.  7*  wrote;  but  now  by  the  flatute  ot  [^]  lUH,  7.  if  the  woman  heath 

vf/lUa  6  ^^^  ellate  in  taile  joyntty  with  her  hufbaod»  or  only  to  her  felfc  or 

(t.Cro.il4.^^*  to  her  afe  in  any  lands  or  hereditaments  of  the  inheritaoce  orpar* 

I.  Rep.  Id.*  b.  chaie  of  her  huiband*  or  given  to  (he  hnfband  and  wife  in  taile  by 

3.  Rep.  Lin.  any  of  the  anceilors  of  the  huflnnd^  or  by  any  other  perfon  feifed 

Coll  Cafe.  to  the  ufe  of  the  hulband  or  his  tticeibrs,  and  AmII  hereafter  bcwg 

6rRep?a.^b*  ^^^^  ^'  ^^^^  ^^  ^^^^'  ^^^^  ^^^^  htttend  difconlnve^  &c  the 
htn^'^l  Hob.  ^^<*^»  every  fuch difcontioaance  ihali  be  void;  and  thaa  it  (hall  be 
331.  Jo.  31.  lawfull  for  every  perfon  to  whom  the  intereft,  title,  or  inheiitaocev 
Cro.  £1.  %,)        after  the  deceafe  of  the  faid  womaii  Iboald  appertaine*  to  eoter^  &c« 

So  as  if  fitch  a  feme  tenant  in  taile  doe  make  any  dUcootiniiaace  in' 

fee,  in  taile.  or  for  life,  although  it  be  without  warrantie,  yet  this 

doth  not  take  away  the  entry  after  her  death,  either  of  the  iflae  or 

of  him  in  reversion  or  remainder.    This  ftatute  hath  beene  excel* 

[«]  Ub.  3.  foL    lently  expounded  by  divers  refolutioos  and  judj^ements  [#]  which  I 

5o»  51.  Sir         have  quoted  in  the  margenti  and  Afe  worthy  ofdee  obfervation* 

ftre^ocSmTrb^*'      If  land*  were  e<iuUedio  a  ma  And  to  his  wife,  and  to  the  heires 

foi^6o!^c!L!io'c.  ^^  ^^  ^^®  bodies,  and  the  hufliand  had  made  a  feeSoient  in  fee 

Coll.  cafe.  »nd  died,  and  then  the  wife  died,  this  had  beene  a  difcontinaance  at 

Lib.  I.  fbi.  176.  the  common  law :  for  the  tide  of  the  iffue  is  as  heire  of  both  their 

Miideff  «7e*t       [vodies.  and  not  as  heire  to  any  one  of  them,  and  hb  encrie  mud 

Mar.  146. 

Idem  %.  £fi9.  **  De  fermedon.^^    Def^mi  dinenienii,  fe  caHed  becmife  the  writ 

»4S.  17.  £ijx.  lioth  comprehend  the  forme  of  the  gift*  And  there  be  three  kinde 
r^EliV^"'  of  writs  of  fbrmedon.  ntiz.  The  firft  in  die  'difcendef  to  be  broirght 
I^m  so!  lit'  ^y  ^^^  ^^^  ^°  ^^^*  which  claims  by  difcent  per/ormaM  d^i.  The 
362.  27.H.8.13.  fecond  is  in  the  reverter,  which  lieth  for  hin  in  the  revcrfion  or  his 
Lib.  5.  foi.  79.  herres  or  alSgnea  after  the  flate  taile  be  fpent*  The  third  is  the 
T 'K'tt  f'f*'  remainder,  which  the  law  giveth  to  him  in  the  remainder,  his  hcires 
Gicvcic  c's  cJfc!  *"■  aiSgncs,  after  the  determination  of  the  eftate  taile ;  of  all  which 
(F.  N.  B. 111.  yo^  ^ay  reade in  the  Regifter  and  F.  N.  B* 
ai7.S.Rep.88.)  Here  Litlkt9n  (beweth  that  the  iflue  in  taile  ikall  have  a  forme- 
don  in  the  difcender.  What  other  actions  tenant  in  tjfile  may  have# 
and  not  have,  is  good  to  be  feene. 


f 4]  4.  B.  3  3g.  [a]  Tenant  in  taile  fhall  have  a  q^d permittM. 

^3 '^^3^  ^5*  r^]  Tenant  in  taile  (hall  have  a  writ  of  cudomes  a(nd  ferriesa 

F.  N.^B.V24«  ^^  ^'  debet 9  etJoUtj  but  ihalL  not  have  it  in  the  debet  only. 

I  ^J  2.  £•  2.  \c\  In  like  manner  he  iball  have  9,/e&a  ad  melendinum  in  be  debet 

D.oit  z8.  ei  fofetf  bat  not  in  the  debet  tantum. 

rOjP'N-B  123.  ^^  Tenant  in  taile  (hall  have  a  writ  of  entre  itt  e^i^MU  ca/u  and 

L  eV-.2^  '*'  ^"  admefuretnent^  and  a  nativo  babinde,  ceffUvit^  e/cheat,  waftet  and 

Droit 

1 3.  IL  7«  24 


II.H.V49*       l^elike. 

'e]  2.  C.  3.  [/]  But  tenant  in  taile  (hall  not  have  a  writ  oin^Xfwdifclm^tMr^ 

28.  QQp  3  ^uojure,  nor  a  Me  injnjli  vixih  nor  a  nt^er  obiit,  or  reuiauabih 

jfmrts. 


Lib.  3. 


Of  Difcontinuanoe.  Se<ft.  596,  597. 


partis  nor  a  mordancffitr^  nor  a  fur  cni  in  wta^  for  thefc  and  the   $•  *•  4-  *• 
like,  none  but  tenant  iii  f^e  ihall  have:  and  the  hirheft  writ  that  a  ^.^-  ^J- 

^ . .,_ a^ j_*»_ j^-  •  Avownc  ijf. 

F.  K.B.  lo. 
4i.  £.  3.  tic  coi  JA  vita,  3]; 


tenant  in  taile  can  luve  19  a  fbrmedoo. 


[3»7-  a-1 


Scdl.  596. 


TTEM^Rfoit  tenant  en  U  taUe^ 
^  U  reverjton  ifieant  al  donor  et  a  fes 
heiresy  file  tenant  fait  feoffment  *  ^^• 
€t  moruftfans  ifuiy  celuy  en  le  rever- 
fan  ne  pott  enter ymes  e/i  mis  afon  a^icn 
^e  formedon  en  ie  reverter,  f 


A  LSO,  if  there  bee  tenant  ia 
taile,  the  reverfion  being  to  the 
donor  and  his  heires,  if  the  tenant 
make  a  feoiFment,  &c.  and  die  with- 
out iflue,  hee  in  the  reverfion  cannot 
enter,  but  is  put  to  his  adtion  of for^ 
pteden  in  ie  reverter  ( 1  }• 


6e(ft.  197- 


ly  AT  mefine  k  manner  efly  bu  tenant 

**-*  en  le  taile  J  feifie  de  certaine  terre 

Jont  le  remainder  eft  a  un  auUr  en  le 

taile^  eu  a  un  outer  en  fee.     Si  le  te- 

'nant  en  le  taile  aVienafl  enfee^  ou  /« 

fee  taiUj  g  et  puis'  deyiafl  fans  iffue^ 

jceux  en  le  remainder  ne  poient  enter^ 

mesfont  mis  a  lour  brief e  de  fprmedon 

en  ie  remainder j  €^f.  et  pur  ceo  que  per 

.force  de  tielx  feoffmnts  et  afyenations 

en  les  cafes  avante(its,  et  enfembhhies 

4  cafeSy  ceux  queux  ont  title  et  droit 

apres  la  mart  de  tielfeoffbur  ou  alienour 

ne  poient  pas  enter^  mes  font  mifes  a 

Jour  aSHonsy  ut  fupra ;  et  pur  ceo  cavfe 

iiels  feoffment^  et  alienations  Joni  ap^ 

pels  dif continuances. 


J  N  the  fame  manner  is  it,  wherp 
tenant  m  taile  is  feifed  of  certaine 
land  whereof  the  remainder  is  to  ano- 
ther in  taile,  or  to  another  in  fee. 
If  the  tenant  in  taile  alien  in  fee,  or 
in  fee- taile,  and  after  die  without 
ijTue,  they  in  the  remainder  mzy  not 
enter^  but  are  put  to  their  writ  of 
formedon  in  the  remainder,  &c.  (a) 
and  for  that  that  \iy  f  jrce  of  fuch  fe- 
offments and  alienations  fn  tjie  cafes 
aforcfaid,  and  the  like  cafes,  they  that 
have  title  and  right  after  the  deatli 
of  fuch  a  feoffor  or  alienor  may  not 
enter,  but  are  put  to  their  adtions^ 
ui  fupra  \  and  for  this  caufc  fuch  fe- 
offments and  alienations  arc  called 
diicontinuances. 


««    "pA  IT  feoffment,  l^c,**    Here  it  implied  fee  fiiaple,  fee  taile*  (F,N.  B.ais»> 

^  or  edate  for  life;  and  in  this  and  the  next  Sedion  LutUtou 
putteth  two  cafes*  where  if  the  iflues  in  taile  faile,  they  in  the  re- 
verfion and  remainder  are  driven  to  their  fornudon  in  reverfion  or 
remainder ;  and  this  remainech  as  it  was  when  Littleton  wrottr,  not 
altered  by  any  ilatate.  And  the  reafon  whereof  thefe  alienations 
|n  the  feverall  cafes  in  this  and  the  next  Se^^ion  doe  make  a  dif- 

continuance* 


*  &r.  not  in  L.  and  M.  nor  Rob. 
"f  ^c.  added  L.  and  M.  and  Roh. 
%  feifie  not  in  Li  and  M.  nor  Hoh. 

(0  [Sec  Note  iSa.] 


{  Ofr.  ndded  L.  and  M.  and  Roh. 
\  autcrs  added  L.  and  M*  a'«'/^oh« 

(a)  [See  Note  »S}.] 


Lib.  3.     Cap.  II.      Of  Difcontinuancc.  Sc6t  5^ 

continoancey  and  pat  him  ih  the  reyeriioii  or  remsdader  that  right 
ViJc  S«a.  591.  had.  to  his  a6lion>  and  tookc  away  his  entry,  was,  for  that  he  was 
597.  6oi,  637,  privy  in  eftatc,  and  for  the  benefit  of  the  porchafor,  and  for  the 
^^  *  iafeguard  of  his  warrantie,  fo  as  every  man^s  right  might  be  pre- 

(^•'l?-'*'^-^)  fcrved,  wc.  to  the  demandant  for  his  ancient  right,  and  to  the 
(6.  Rep.  3.)        feoffee  for  the  benefit  of  his  warrantie,  which  was  founded  upon 

great  reafon  and  equitie :  which  benefit  of  the  warrantie  (hoiild  be  ' 

l^evrntcd  and  avoided  if  the  entrie  of  him  that  right  had  were 

lawfull,  and  thereby  alfo  the  danger  that  many  times  ^npeneth  by 

talcing  of  poO'efiions  was  warily  prevented  by  law.    But  then  it 

jn:xy  be  demanded,  feeing  that  there  was  no  reverfion  or  remainder 

30.  E.  ▼•  expcftant  upon  any  eftate  taile  at  the  common  law,  nor  the  iffue  in 

Forrredon  65.     tailc  had  any  remedy  by  the  common  law,  if  the  tenant  in  taile  had 

>9-  ^'  *•  6u     •^^^"^^»  ^^^^  ^y  what  law  is  the  alienation  of  tenant  in  taile  a  dif- 

^s'e'  546-      continuance  at  this  day  to  the  iflue  in  taile,  or  to  him  in  reverfion 

Ja.  E.  4.  3.        ^^  remainder  ?  Wbereunto  it  is  thus  anfwered,  that  it  is  provided  [^aj^bi] 

(Cro.  Car.4050  by  the  ftatute  of  /T.  z,  (a.  I.  De  dcnu  cmdUiontdihut^  ^Mldmonim*  ^^ 

(1.  Roll.  Abr.      ^ant  illi  quihus  tenemintum  fie  fuirit  datum  p9tifiaiim  aUemuuliy  fcfr. 

^i^k     6     \     ^P^"^  ^^^^'^  words  the  fagcs  of  the  law  have  conftrued  the  (aid  Aft 

(Sid.  sW  *       according  to  the  rule  and  reafon  of  the  common  law,  and  that  in 

(Ant.  30X.)        divers  and  fundry  variable   manners.     For  fome  alienations  of 

tenant  in  taile,  they  have  adjudged  voydable  hj  the  i/Tue  in  taile 

by  a<flion  only  :  fome  at  the  eledion  of  the  ilTue  m  taile  to  avoid  it 

by  aftion,  a.^iry,  or  claime  ;  fome  are  meerely  void  by  the  death  ^ 

the  tenant  in  taile :  which  feverall  coniiru^Uons  were  made  upon 

the  felfe-fame  words  aforefaid. 

iS.  E,  3.  la.  .^*  f*^*"  example.  If  tenant  in  taile  make  a  feoffemcnt  in  fee, 

.  19.  £.  ^.  this  drives  the  iilue  in  taile  to  his  adlion,  which  is  called  in  law  a 

Bre.  468'  Oifcontinuance ;  and  this  conflruftion  was  made,  for  that  at  the 

*^  ^' J- *'•       common  law  the  feoifement  of  an  abbot  or  biihop,  or  of  the  hufband 

21.  R. ». '         feifed  in  the  right  of  his  wife,  did  worke  a  difcontinnance,  and  did 

Oifcon.  50.         drive  the  fucceflbr  and  the  wife  to  their  a£tion,  and  foredofed 

5.  E.  4.  3.  them  of  their  entrie:  and  as  the  entrie  of  the  iifue  was  taken  away, 

4.  H.  7. 17.        fo  confequenily  of  them  in  reverfion  and  remaii^der.    Alfo  if  an  ab- 

Jolmioo  47       ^^^*  biihop,  or  hulband  in  the  right  of  his  wife,  feifed  of  a  rent,  or 

^ly  H.y.        of  any  other  inheritance  tliat  lieth  in  grant,  had  aliened,  it  was  in 

Pi.  Com.  416.     the  election  of  the  AicceiTor  or  wife  after  the  death  of  her  holband 

Smith  &  Stiplc  to  claime  the  rent,  &c.  or  to  bring  an  adlion,  for  that  alienation 

tonS  cafe  ^jj  pQj  worke  a  difcontinuancc;  and  fo  it  is  by  conftrudiod  in  cajfe 

13     «?•    Si      of  tenant  in  taile.     Laftly,  if  the  abbot,  biihop,  or  hufband,  had 

granted  a  rent  newly  created  out  of  the  land,  Sec.  to  another  in 

tee,  this  had  utterly  ceafcd  by  their  death ;  and  fo  it  is  alfo  by 

(1.  Lw.  66.)       con(^ru6tion  in  cafe  of  tenant  in  taiie.     So  as  thefe  words  (ncn 

habent  pouftattm  alienandi)    doe  worke   thcfe   effedls,  v/«.   as  to 
(l^io.437.)  lands,  that  a  feoffment  barrech  not  the  iflue,  &c.  of  his  a^ion,  but 

worketh  a  difcootinuance  to  barre  him  of  his  entrie:  as  10  rents  or 
any  thing  in  effi^  that  lie  in  grant,  that  .the  faid  words  doe  take 
away  his  power  to  make  any  dilcontinuance :  as  to  rents,  &c.  new>y 
created,  that  they  take  away  his  power  to  make  them  to  continife 
longer  than  during  his  life.  ^  ' 

But  there  is  a  diverfitie  betweene  an  alienation  working  a  dif. 
continuance  of  an  edate  which  taketh  away  an  entrie,  and  an  alie* 
nation  working,  divelling  ordifplacing  of  eftates  which  taketh  ajjvay 
110  entry.  As  if  there  be  tenant  for  life,  the  remainder  to  ^  in 
taile,  the  remainder  to  £.  in  fee,  if  tenant  for  life  doth  alien  in  Tee, 

thia 


Irfb.  3 


Of  Difi:ondnuancc. 


Sc£t»  598' 


dib  doch  diveft  tml  difplace  the  remainders,  but  worketh  no,  dif- 
conrlniMince*  And  tkerem  it  is  to  be  obfervecl,  that  to  everie  dif- 
continuance  there  is  neceflary  a.  divefUng,  or  difpladng  of  the 
efbite»  and  turning  the  fame  to  a  right :  for  if  it  be  not  turned  to  .' 
a  riffht*  they  that  have  the  eilate  cannot  be  driven  to  an  action. 
And  that  is  the  reafon  that  fuch  inheriunces  as  lie  in  grant,  cannot 
by  grant  be  difcontinued,  becaufe  fuch  a  grant  diVefleth  no  eftate, 
bot  pafleth  onely  that  which  he  may  lawfully  grant,  and  fo  th« 
eftate  itielfe  doth  defcend,  revert*  or  rcmaine,  as  (hall  be  faid  here- 
after in  this  Chapter. 

jL  maketh  a  gift  in  taile  to  B.  who  maketh  a  eift  in  taile  to  C. 
C.  maketh  a  feomnent  in  fee  and  dieth  without  liTue,  B,  hath  iflue 
and  dieth,  the  ifliie  of  B.  (hall  enter  ;  for  albeit  the  feoffment  of  C* 
did  difcontinue  the  reverfion  of  the'  fee  iimple  which  B.  hath  gained 
upon  the  eilate  tsule  made  to  C,  yet  could  it  not  difcountinue  the  (io>llep«  95«) 
nght  of  intaile  which  B.  had,  which  was  difcontinued  before ;  and         '  ^' 

therefore  when  C.  died  without  iiTue,  then  did  the  difcontinuancQ 
of  the  eftate  taile  of  J7.  which  paiTed  by  his  liveric,  ceafe,  and  coiv-% 
feqoently  the  entrie  of  the  iflue  of  B.  lawfull ;  which  cafe  may  open 
the  reafon  of  many  other  cafes.  » 

Alfo  note»  that  a  difcontinnance  made  by  the  hufband,  did  take 
away  the  entrie  only  of  the  wife  and  her  heires  by  the  commoa 
law>  and  not  of  any  other  which  claimed  by  tide  paramount  above 
the  difcontinuance.  As  if  lands  had  beene  given  to  the  huiband 
and  wife^  and  to  a  third  perfon,  and  to  their  heires,  and  the  huf- 
band had  made  a  feoffment  in  fee,  this  had  beene  a  difcontinuance 
of  the  one  moitie,  and  a  difTeifin  of  the  other  moitie :  if  the  hufn 
band  had  died,  and  then  the  wife  had  died,^  the  furvivor  fliould 
have  entred  into  the  whole,  for  hee  claimed  not  under  the  difcon^ 
tinuanee,  but  by  title  ^ramount  from  the  firtt  feofibr ;  and  feeing 
the  right  by  law  doth  furvive,  the  law  doth  giv/e  him  a  remedie  to 
take  advantage  thereof  by  entry,  for  other  remedie  for  that  moitig 
he  oould  not  have, 

<«  Fa,  mfu  taiU:^    And  fo  it  ii  of  aa  eftate  for  life« 


[328.  su] 


Sea.  598. 


JTEM^Ji  tenant  en  taile  fcit  dif- 
Jetfit'%  et  il  relejfa  per  fin  fait  a  U 
dijfeifir  et  a  fit  heires  tout  U  droit  /r- 
quel  il  ad  en  mefme  ies  tenements^  ceo 
rCeJl  pm  difcontinuance^  pur  ceo  que 
rien  de  droit  paffa  al  dijfeifir  forfque 
pur  ierme  de  vie  dfl  tenant  en  k  taile 
%^^fiji  k  releafiy  ^c% 


A  IiSOi  if  tenant  in  taile  be  di£- 
^^  feifed)  and  be  releale  by  hit  deed 
to  the  difleifour  and  to  his  heires  ^1 
the  right  which  he  hath  in  the  iaxoe 
tenements,  this  is  no  diicontrnuancet 
for  that  nothing  of  the  right  pafleth 
to  the  diffeifor,'  but  for  terme  of  tho 
life  of  tenant  in  taile  which  made  thQ 
releafei  &c« 


^i 


SeOt 


L 


Lib«  3*    Cap.  ii.    Of  Difcontlnuance;    Se<ft«  599^9^60^ 


(».  R«^  3i,j 


Sc€L  599« 


^f^  S  ferfeoffmifa  del  tinant  en 

•*^*  ktatU^/(KpnpUpaffapirmeJm 
lefnffementferjkrct  d$  uyirU  difei^ 


^  U  T  by  the  feoSinent  of  tenant 
in  taile,  fee  fimple  paileth  by  die 
fame  feoffment  by  force  of  the  liverie 
of  feifm^  &C. 


Sed.  6cQ. 


TLf^S  ptr  frru  d^un  rekafi  rien 
pojf^rafirfque  le  droit  qm  il  poet 
byabfunt  et  drotturabnent  nUJjfery  jam 
leyde  ou  damage  as  auters  perpns  qu/ux 
ent  averont  droit  apresf$n  aeceafe^  £5fr. 
J[^nt  il  e/l  ground  diverfttj  perenter 
Mnfeoffenunt  d*un  tenant  en  le  taiUy  et 
«/f  reJeafe  fait  piT  tenant  en  le  taile. 


B  U  T  by  force  of  a  rdbafe  nafiimg 
fliall  parte  but'  the  right  which  he 
may  lawniUy  ^nd  rightfully  releafe, 
without  hurt  or  dammage  to  other 
perfons  wh6  (hall  have  right  therein 
after  his  deceaie,  &c«  So  there  is 
great  dtverfitie  betweene  a  feoffe* 
ment  of  tenant  in  taile^  and  a  releafe 
made  by  tenant  in  taile« 

/^  U  R  author  having  pat  examples  of  eUatei  pafllng  by  tranf- 

V^  muutiott  of  an  eftate  and  polTeflioo,  doth  in  this  and  the  two 

SedioDi  following  pat  a  diveriitie  betweene  a  feoffment  and  a  re- 

kafe  or  confirmation  of  a  bare  right ;  for  it  ii  a  rule  in  law,  that 

the  diileifec  or  any  other  that  hath  a  right  only  by  his  releafe  or 

CQnfirjRAtian,  cannot  make  any  difQontinaancet  becaufe  nothing  cip 

pa^e  thereby  hot  that  which  may  lawfully  pafle.    But  otherwife  it 

SI.  H.  0.  xs.      y^  ^^  ^  feoffment  in  refpedl  of  the  liverie  of  (eifin,  for  that  it  is  the 

(lp<}ft.329,336.)  mod  folemne  and  common  af{urance  in  the  country,  and  to  be 

*  maintained  for  the  common  quiet  of  therealme:  and  by  the  feoiF- 

xnent  the  freehold  (which  is  fo  much  efteemed  in  law)  doth  paJe 

(>y  open  liverie  to  the  feoffee,  and  by  the  releafe  a  bare  right. 


^  1. 4.  iS. 
la.  B-4«  IS* 

H.  6.  '58 


Sed.  601. 


TlA^^^  '^  0  ^^^  f^^  fi  ^  tenant 
"f  en  taile  en  cefi  cas  relejfa  a  fin 
diffeifor^^  et  oblige  luy  et  Jes  heires  a 
garrantie^  ♦  et  moruji^  et  ceft  gar'- 
Xa^^y  difcendiji  a  fin  ^A  :f  ceo  eft 
difcontinuance  per  caije  ae  le  gar^ 
rantie  t.  *       >     ..   • 

•  Sfc,  added  L.  »nd  M.  and  Roll, 
f  donfufj  added  h.  and  Ml  a;id  I(ob« 


"D  U  T  5t  is  feid,  that  if  the  tenant 
in  taile  in  this  cafe  releafe  to  hia 
difleifor,  auid  bind  him  and  his  heiresi 
to  warrantie,  and  dieth,and  this  war-' 
rantie  dcfccnd  to  his  iffue,  this  is  <a 
difcontinuance,  by  reafon  of  the  war^ 
rantie. 

}  (sfr.  added  !#•  and  M«  and  Roh« 


TH$ 


L 


lib.  3< 


Of  Difcontinimnce.         Sed.  6oa»  6o^« 


rp  H  B  reafinv  why  the  addition  of  the  warrantie  in  this  cafe  mak- 
'*'  eth  a  difcontiniltance,  is  that  which  hath  beene  faid*  fis.  If  the 
ifioe  in  raile  fhould  enter,  the  warrantie  (which  is  fo  much  favoured 
[328*  b.l  in  law)  flioold  be  deiht>yed:  and  therefore  to  the  end  that  if  aflets 
in  fee  fimple  doe  defcend,  he  to  whom  the  releafe  i^  made,  may 
plead  the  fame,  and  barre  the  demandant :  by  which  meanes  alt 
rights  and  advantages  are  faved.  And  that  I  may  note  it  once  for 
aU,  an  fil  tfi  dii)  with  Littleton,  is  as  good  as  a  conceffum  in  a  booke 
cafe. 


Seft.  6q2. 


3.  |l.  4.  9* 
%%,  R.  2. 
Difcon.  50^ 
12.  E.  4.  lu 
II.  H.  7.  9.< 
43.  £.3.  8. 
1$.  E.  4.  tic 
Difcon.  30. 

vi.  Sea  59^ 
601.  637. 65^. 

(3.Xep.85./ 
(P(.lt632,633.> 


Jl/f^  fi  v^  ^o?ne  ad  iffttefits  per 
JafeTjUy  et  fa  feme  moru/i^  et  puis 
il  prent  outer  feme^  et  tenements  fmt 
denes  a  luy  et  a  fa  fecond  feme^  et  a 
Us  heires  de  lour  deux  corps  engendresj 
et  lis  ont  iffue  un  auttrjitsy  et  lefecond 
femt  mon^y  et  fuis  le  tenant  en  te  taile 
ejl  dijfiijuy  et  il  releffa  al  dtffeijor  tout 
Jon  droit y  iffc.  et  oblige  luy  et  Jes  heires 
a  le  garrantUy  (:fc.  et  devioy  ceo  n*eft 
fas  difcontinuance  al  iffue  en  le  taile 
per  le  jecond  femeynus  ilpoitbien  enter^ 
^  pur  ceo  que  le  garrantie  difcendiji 
a  Jon  eigne  frere  que  fon  pier  avoit  per 
le  primer  fenuy  |[  i^c. 


t)  U  T  if  a  man  hath  iflue  a  foniie 
•*^  by  his  wife,  and  his  wife  dieth^ 
^nd  after  hee  talceth  another  wife,  and 
tenements  are  given  to  him  and  to 
his  (econd  wife,  and  to  the  heires  of 
their  two  bodies  engendred,  and  they 
have  iiTue  another  fonne,  and  the  fe- 
cond  wife  dieth,  and  after  the  tenant 
in  taile  is  difTeifed,  and  hee  releafe  to 
the  difleifor  all  his  right,  &c.  and  bind 
him  and  his  heires  to  warrantie,  &c. 
and  die,  this  b  no  difeontinuance  to 
the  iffue  in  taile  by  the  fecond  wife> 
but  he  may  well  en^^^  ,  for  that  the 
warrantie  diefcendeth  to  his  elder  bro- 
ther which  his  father  had  b/  the  £rft 
wife^  &c. 


Scft.  603* 


E 


AT  mefme  le  manner  efty  lou  tene- 
ments font  diftendcfble  a  le  fits 
fuifne  folonques  le  cujfqme  de  Burgh 
EngUJhy  queuxfont  entaileSy  (ffc.  et  le 
tenant  en  le  taile  ad  deuxfitSy  et  efl 
diffeijiey  et  il  releffa  a  Jon  diffeifor  tout 
fon  droit  ove  garrantte,  £sf f .  et  morvjiy 
U  puifne  fits  poit  enter  fur  le  diffeijory 
nient  ohjlant  le  garranticy  pur  ceo  que 
le  garrantie  difcendiji  al  eigne  fits : 
[3?0.  ^.1  car  touts  foits  le  garrantie  difcendera  a 
eeluy  que  eft  heire  per  le  common  ley* 


5  tfr.  added  L,  and  Mf  and  Rob, 


(S.Rep.  86.) 

T  N  die  fame  manner  is  it,  where 
^  lands  are  defcendible  to  the  young* 
eft  fonne  after  the  cuftome  of  Bur* 
rough-Englifh,  which  are  cntayled, 
&c.  and  the  tenaunt  in  taile  hath  two 
fonnes,  and  is  diffeifed,  and  he  releaf- 
^th  to  his  diffeifbur  all  his  right  witl\ 
warrantie,  &c.  and  dieth,  the  younger 
fonne  may  enter  upon  the  diffeifor, 
notwithftandin^  the  warranty,  for  that 
the  warrantie  defcendcth  to  the  elder 
fon:  for  alwayes  the  warrantie  fhall 
defcend  to  him  who  is  heire  by  the 
frommon  law. 

H  ^c,  Q^  in  L,  and  M,  nor  Roh* 

BY 


Lib.3« 


Of  Difcontinuance. 


Se^6o4; 


Cap.  II. 

BY  thefe  two  eXAmple$  in  thk  and  the  Sedion  next  kUomag, 
it  appcareth  that  a  warrantie  beine  added  to  a  releafc  or  con- 
irmatioD,  and  defcending  upon  him  that  right  hath  to  the  lamb* 
maketh  a  difcontinuance ;  otherwife  it  is  out  of  the  reafon  of  the 
law»  and  worketh  no  dKcontinaaace,  if  the  warrantie  dcffmdcth 
upon  another*  ^ 

^ ««  O'ue  garroMtfe,  (S^r."    Here  is  impfied'  that  he  doth  binde 
him  and  us  heires  to  warrant  to  the  rdeafee  and  his  beires.  . 


Tt-  H^  4.  **  Touts  fwU  U  garroMtii  difcendlft  fur  U  hiirt  J  common  UjJ* 

GMtmixt  94«  This  is  a  maxime  of  the  common  law,  and  hereof  more  (hall  be 

i^R.  1.  faid  in  the  Chapter  of  Warrantie,  SiSiota  718.  735,  ,y$6,  jtfm 

CariMtie  fee.  ^  us  it  is  not  the  warranue  only  that  maketh  a  dt£condnuance»  boi 

(Pbft.  57€«  a.)  ^  ivarrantie  and  the  difcent  upon  him  that  right  hath  together. , 


Sc{t.  604. 


J  TEMyJl  un  Mifoit  dijfeifie,  et 
' !  relcjfa  a  U  dijfeifor  oivejque  gar-* 


mmiiey  ceo  Wijl  fas  dijioniinuanct  a 
faifuccejir^  pur  <n  qui  ritn  paffa  per 
ed  reUa$'forjqui  U  drcit  que  il  ad  du* 
rani  U  tempi  ^ue  il  ejl  abbe^  it  le  gar^ 
raniio  *ft  exptn  per  fan  privation^  ou 
ptrjmnmt. 


A  LSO,  if  an  abbot  be  difleifec^ 
^^  and  hee  releafeth  to  the  difleiibr 
with  warranties  this  is  no  difcontinu- 
ance  to  his  fucceflbri  becaufe  nothii^ 
pafleth  by  this  reieafe  but  the  right 
which  hee  hath  during  the  time  that 
he  is  abbot)  and  the  warrantie  is  ex- 
pired by  his  privation,  or  by  his 
death. 


{y  »«F'  73) 


^  H  E  reafen  hereof  yeelded  by  Littleton  is,  for  that  the  war- 
-*-    rantie  is  expired  by  his  privation  or  death* 

^  Ter  Jon  privation^  ou  per  fa  mort.**    Note»  that  privation  ta 

here  reiembled  to  death,  and  ib  is  tranflation  alfo.     Wherein  this 

diverfitie  is  worthy  of  obfervation,  that  when  a  biihop^  kc  make 

an  eftate,  leafe.  grant  of  a  rent-charge,  warranty,  or  any  other  ad 

which  may  tend  to  the  diminntion  of  the  revenues  of  the  bifliop* 

ricke,  &c.  which  (honld  maintaine  the  fucceiTor,  there  the  privation 

TUez9.'E.3.x6»  or  trandation  of  the  biihop.  Sec,  is-  all  one  with  his  death*    But 

(Ant.  3co.b.)     where  the  bifliop  is  patron  and  ordinary,  and  confirmech  a  leafe 

(Dycfc  556.)       made  by  the  parfon  without  the  deanc  and  chapter,  and  after  the 

parfon  dreth,  and  the  bifhop  collateth  another,  and  then  is  tranf- 

fatfd,  ytrt  his  confirmation  remaineth  good;  for  the  revenues  that 

nrt  to  maintaine  the  Aicceffor  are  not  thereby  diminiihed.     And 

•  -V      r       j;  ^^^  ^^^^  diverfitie  doth  hold  in  cafe  of  rcfignationa  notwithfkancUng 

&^.l'^:  t"]  '^^  i^i\^nac  to  tl>«  coauary. 


Sed. 


tSb,  3. 


Of  Dlfcontinuahce.       Seft  605— ^o^. 


Sc(fl.  605. 


b^^'^] 


TT^EMyJi  home  feijte  en  iraU  fa 
feme  eft  dijfeifie^  et  si  retejf'a^  Uc. 
«v#  garrantie^  ceo  n*eft  pas  difcontinu- 
mnce  a  lafeme^  fi  el furvefquiji  fon  ba^ 
roity  mes  que  elfoit  enter ^  i^c.  Cadk 
patet. 


ALS09  if  a  manleifediotherig^ 
^^  of  his  wife  be  difleifed,  and  he 
rdeafeth,  &c.  with  warrantie,  this  is 
no  difcontiiiuance  to  the  wife,  if  fbee 
furviveth  her  hu(band,  but  diat  ihe 
may  enter,  &c.     Cauja  psieU 


nrH  I  S  is  evident,  onleile  the  wife  be  heire  to  the  hulband  (as 
^    by  law  fhe  may  be),  aad  then  it  is  a  difcontinuaoce  for  tlie 
caofe  iaforefaid. 

Sedt.  6o6. 


T  TE  My  fi  tenant  en  talk  de  cer^ 

taine  terre  lejfa  mejme  la  terre  a  un 

outer  pur  terme  des  ansy  per  force  de 

quel  te  leffee  en  eit  poffej/un,  en  quel 

poffijjion  te  tenant  en  taite  per  fon  fait 

relejji  tout  le  droit  que  il  avoit  en  mefme 

le  terrcy  a  aver  et  tener  a  le  leffee  et  a 

fn  betres  a  touts  jours ;  ceo  n^eft  pas 

Mfcontinuancej  mes  apres  le  deceafe  le 

tenant  en  taiUyfon  ijfue  pott  bien  enter^ 

pur  ceo  que  per  tielreleafe  riens  pafja 

forfque  pur  terme  de '^  la  vie  de  te  te-' 

narst  en  le  taile* 


(l.  Sauni.  261.) 

ALSO,  if  tenant  in  tayle  of  cer- 
'^  taine  land  letteth  the  fame  land 
to  suiother  for  terme  of  yeares,  by 
force  whereof  the  leflee  hath  thereof 
poffcffion,  in  whofe  poiTeiBon  the  te- 
nant in  tayle  by  his  deed  rekafeth  sfl 
the  right  that  he  hath  ki  the  iame 
land,  to  have  and  to  hold  to  the  leflee 
and  to  his  heires  for  ever;  this  is  no 
difcontinuance,  but  after  the  deceafe 
of  the  tenant  in  uyle,  his  ifilie  iBay 
well  enter,  becaufe  by  inch  releaw 
nothing  pafleth  but  for  terme  of  the 
life  of  the  tenant  in  tayle* 


^^  of  the  common  lawrebearied  by 
put  divers,  examples  hereafter* 


Here  is  one  of  the  maximes 
Qur  aothor^  whereof  he  doth 


Sea.  607. 


I^  ^  mefme  le  manner  ejly  fi  U  te* 
^^  nant  en  le  taile  conjirma  Peftate 
te  leffee  pur  terme  des  ans^  a  aver  et 
tener  a  luy  et  a  fes  hetreSy  ceo  n'efi  pas 
difcontinuance^  pur  ceo  que  riens  paffa 
per  tiel  confirmatitfn  forfque  feftate  que 
ie  tenant  en  k  taile  avoit  pur  terme 
deja  vie^  l^c. 


( J.  Rep.  S5.  b.) 

T  N  the  fame  manner  it  is,  if  the  to* 

^  nant  in  tayle  confirme  the  eftate 
of  the  leflee  for  yeares,  to  have  and 
to  hdd  to  him  and  to  his  heires,  this 
is  jio  difcontinuance,  for  that  nothing 
pafleth  by  fuch  confirmation  but  the 
eftate  which  the  tenant  in  tayle, hath 
for  terme  of  his  life,  &c. 


*  lof^fM^  L.  and  M.  and  Rob* 


^  RIENS 


Lib.  3. 

(Ant,  3»8.) 


Cap.  II.      Of  Difcontinuancc.      Scd.  608,  609, 

"   jylENS  paffa per  tlel  cmfirmatUn?*    Here  is  another  of  the 
'^  maximes   of  the   common  law   rehearfed  by  our  author^ 

whereof  he  putteth  examples  hereafter. 

More  (hall  be  (aid  hereof  in  the  next  Sedion  following. 


Sea.  608. 


/T EMy  Ji  tenant  in  tatle  apre$ 
tiel  lias  granta  U  rtvirlwn  en  fa 
fer  fin  fait  a  auter^  it  voiU  que  apres 
li  ierme  fine^  que  mefme  le  terre  re- 
fnaindroit  a  le  grantee  et  a  fes  heires  a 
touts  joursy  et  le  tenant  a  terme  (Pans 
atturnay  ceo  rCeft  pas  difiontinuance* 
Car  tlels  cbofes  queux  pajfont  in  tiels 
eafes  de  tenant  en  le  taile  tantfilement 
fir  voy  de  graunty  ou  per  confirmation^ 
§u  per  tiel  releafty  rien  poit  pajfir  pur 
faire  ejlate  a  celuy  a  que  tiel  graunty 
iu  confirmationy  ou  releafey  eft  faity 
forfque  ceo  que  le  tenant  en  taile  poit 
droiturebmntfairey  *  et  ceo  n\Jl forfque 
fur  terme  defit  w,  ^c. 


A  L  S  O,  if  tenant  in  taile  after  fuch 
^^  leafe  grant  the  reverfion  in  fee 
by  his  deed  to  another,  and  willeth  [330«H 
that  after  the  terme  ended,  that  the 
fame  land  (hall  remaine  to  the  grantee 
and  his  heires  for  ever,  and  the  tenant 
for  yeares  attorne,  this  is  no  diicon- 
tinuance.  For  fuch  things  which 
pafle  in  fuch  cafes  of  tenant  in  taile 
only  by  way  of  grant,  or  by  confir- 
mation, or  by  luch  releafe,  nothing 
can  pafle  to  niiake  an  eftate  to  him  to 
whom  fuch  grant,  or  confirmation,  or 
releafe,  is  made,  but  that  which  the 
tenant  in  (aile  may  rightfully  make, 
and  this  is  but  for  terme  of  his  life) 
&c. 


Se£t.  609. 


(Ant.  151.  M 

'  /^AR  fijeo  leffa  terre  a  un  heme  pur 
:      terme  de  fa  viV,  Wf.  et  le  tenant 
a  terme  de  vie  leffe  mefme  la  terre  a  un 
^uter  pur  ierme  des  ansy  £5fr.  et  puis 
won  tenant  a  terme  de  vie  graunta  le 
reverfion  a  un  outer  enfecy  it  U  te- 
nant a  terme  des  ans  atturnay  en  ceft 
(ofe  le  grantee  f  n^ad  en  le  franktem* 
pient  forfque  %  eftate  pur  terme  de  vie 
fpn  grauntory  ^c.  et  jco  que  fuis  en  le 
reverfion  defee  fimpky  ne  puiffe  enter 
fer  force  de  eel  grant  del  reverfion  fait 
per  mm  tenant  a  terme  de  vicy  pur  ceo 
que  per  tiel  grant  mon  reverfion  n^eji 
fas  difcontinucy  mes  tout  temps  demurt 
a  moyy  ficome  ilfuit  adevanty  nient  ob^ 
.Jlant  tiel  grant  del  reverfion  fait^al 
grantecy  a  luy  et  a  fes  heiresy  ^c,  pur 
Cio  que  riens  faffa  per  force  de  tiel 

granty 

*  it  ceo  **^— &r«  efiy  L.  and  M.  and 
Roll* 


p  O  R  if  I  lett  land  to  a  man  for 
terme  of  his  life,  &c.  and  the  te- 
nant for  life  lettcth  the  fame  land  to 
another  for  terme  of  years,  &c.  and 
after  my  tenant  for  life  grant  the  re- 
verfion to  another  in  fee,  and  the  te- 
nant for  yeares  attorne,  in  this  cafe 
the  grantee  hath  in  the  freehold  but 
an  eltate  for  terme  of  the  life  of  his 
grantor,  &c.  and  I  which  am  in  the 
reverfion  of  the  fee  fimple  may  not 
enter  by  force  of  this  grant  of  the  re- 
verfion made  by  my  tenant  for  life, 
for  that  by  fuch  grant  my  reverfion 
is  not  difcontinued,  but  alwayes  re* 
maincs  unto  me,  as  it  was  before^ 
notwithflanding  fuch  grant  of  the  re- 
verfion made  to  the  grantee,  to  him 
and  to  his  heires,  &c.  becaufe  nothing 

paiTea 

f  ffad-^adsy  L.  and  M.  and  Roh. 
{  ejime  not  in  L.  and  M.  nor  Kob» 


Lib.  3. 


Of  Difcontinuance.        Sed.  6 1  o^  6 1  i « 


grant  J  forfqui  eflate  qui  U  grantor    pafled  by  force  of  fudi  grant,  but  the 
avoit^  6f  f .  eftatc  which  die  grantor  hath,  &c.  ( i ) 


[330.  b.] 


Se£t.  610. 


(Anu  32By  329.) 


TO"  N  mefme  U  matter  e/Ij  ft  U  tenant 
a  terme  de  vie  per  fon  fait  con^* 
firme  reflate  fon  lejfee  pur  terme  des 
ansj  a  aver  et  tener  a  luy  et  a  fes 
heireSy  oh  releffa  a  fon  lejfee  et  a  fes 
ieiresy  uncore  le  lejfee  a  terme  cTans 
71  ad  ejiate  forfque  pur  terme  de  vie  de 
U  tenant  a  ternu  de  vie^  v^r. 


I 


N  the  fame  manner  is  it,  if  tenant 
for  terme  of  life  by  his  deed  con- 
firme  the  eftate  of  his  leiTee  for  yeare% 
to  have  and  to  hold  to  him  and.  his 
heireS)  or  releafe  to  his  leflee  and  his 
heires,  yet  the  lefiee  for  yeares  hath 
an  eftate  but  for  terme  of  the  life  of 
the  tenant  for  life,  &c. 


•*  /^AR  this  chafes  que  pajfont  en  tieh  tafes  de  tenant  en  le  taile, 
^  Wf ."  Here  is  rehearfcd  another  ancient  noaxime  of  the  com- 
ihon  law  touching  grants ;  and  hereby  it  appeareth  that  a  feofT. 
ment  ia  fee  (albeit  it  be  by  parol  J  is  of  a  greater  operation  and 
animation  in  law,  than  a  grant  of  a  reverfion  by  deed,  though  it 
be  inrolled»  and  attomement  of  the  kiTee  for  yeares  of  a  releafe, 
or  a  confirmation  by  deed,  for  the  reafons  aforefaid.  And  this  is 
xnanifeiled  by  the  examples  which  our  author  here  in  thefe  three 
iSt^ions  putceth. 


Sedl.  611. 


JiAE  S  auterment  efi  quant  tenant 
'*  a  terme  de  vie  fait  un  feoffimnt 
en  fee^  car  per  tiel  feoffment  lefeeftmple 
'fajfa.  Car  tenant  a  tBrme  (Tans  pott 
faire  feoffhient  enfee^  et  perfonfeoff-' 
ment  lefeeftmple  paffira^  et  uncore  il 
n^avoit  at  temps  del  feoffment  fait 
forfque  eftate  pur  terme  d^ans^  fcV. 


"D  U  T  otberwife  It  is  when  tenant 
^  for  life  maketh  a  feoffment  in  fce^ 
for  by  fuch  a  feoffment  the  fee  fimple 
paileth.  For  tenant  for  yeares  may 
make  a  feoffment  in  fee,  and  by  his 
feoffment  the  fee  (imple  (hall  pafle^ 
and  yet  he  had  at  the  time  of  the  fe- 
offment made  but  an  eftate  for  terms 
of  yeares,  &c.  (r) 


<« 


TpORS^UE  e/Iate  pur  terme  d*ans,  ^r."     ifere  it  is  itn-  (Poft367.i«) 
-^  plied,  that  albeit  the  feoffment  m;  "  "  ~ 


made  by  leffee  for  yeares 
be  a  feoffment  between  the  feoffor  and  feoffee,  and  that  by  this 
feoffment  the  fee  fimple  paffeth  by  force  of  the  livery,  yet  is  it  a 
diffeiiin  to  the  leffor.  And  here  it  is  worthy  to  be  obfcrved»  that 
our  author  faith,  that  tenant  for  terme  of  yeares  may  make  a  feoff- 
ment; whereupon  it  followeth,  that  the  feoffor  may  thereunto  an- 
-'tiex  a  warranties  whereupon  the  feoffee  may  vouch  him  t  but  of  this 
)^  ihall  reade  more  in  the  Chapter  of  Warranties^  Sed.  698* 


Ci)  [See  Note  aSf.] 


£3jo.  b.] 

(ij  [See  Note  aSi.] 


ScA. 


Lib.  3«    Cap.  i  u    Of  Difcontinuance.      Sed.  612, 61  j< 


Scd.  612. 


T  V  E  Mf  fi  tenant  en  U  taile  granta 
fin  terre  a  un  outer  pur  terme  de 
vti  de  nufme  le  tenant  en  taile,  et  livrer 
a  htfjeijtn,  ISc.  et  apres  per  fin  fait  il 
TeleJJa  a  le  tenant  et  a  fis  heires  tout 
le  droit  que  il  avoyt  en  nvfme  la  terre ; 
gn  ceR  ctti  Vtjfate  del  tenant  de  la  terre 
^eft  pas  enlarge  per  force  de  tiel  re^ 
leasj  pur  ceo  que  quant  le  tenant  avoit 
tefiate  en  le  terre  pur  tkrme  de  vie  de 
/r  tenant  en  le  taile^  donque  il  avoit 
tout  U  droit  qUe  le  tenant  en  le  taile 
fuijfoit  drciturelnunt  gr miter  ou  r/- 
• ;  •  ijfint  que  per  tiel  releas  nul 

Iroit  paffoy  entant  que  fin  droit  fuk  ale 
^devant. 


A  L  S  O,  if  tenant  in  taile  grant  his 
^^  land  to  another  for  terme  of  the 
life  of  the  faid  tenant  io  t^Ie,  and  de- 
liver to  him  feifin,  &c.  and  after  by 
his  deed  hee  relealcth  to  the  tenant  « 

and  to  his  heires  all  the  right  which.  ^33'*  ^* 
hee  hadi  in  the  fame  land;  m  this 
cafe  the  eftate  of  the  tenant  of  the 
land  is  not  enlarged  by  force  of  fuch 
releafe,  for  that  when  the  tenant  had 
the  eftate  in  the  land  for  terme  of 
the  life  of  the  tenant  in  tailey  hee  had 
then  all  the  right  which  tenant  in 
taile  could  rightftiUy  grant  or  reTeafe: 
fo  as  by  this  releafe  no  right  pafletb^ 
inafmuch  as  his  right  was  gone  be- 
fore. 


(l.  Saanit.  l6. 
|.  Rep.  84.) 

TT£M^fi  tenant  en  le  taile  per 
•*  fen  fait  grant  a  un  auier  tout  fin 
aftate  que  il  avoit  en  les  tenements  a 
iUf  tailesj  a  aver  et  tener  tout  fin 
eftate  al  auter^  et  a  fis  heires  a  touts 
jtmrsj  et  delivera  a  luy  fiijin  accor^ 
dant  i  en  eefl  cas  le  tenant  a  que  Pa^ 
Uemttion  piit  fait^  n'ad  auter  eftate 
forfque  pur  terme  de  vie  del  tenant  en 
taile.  Et  ijfint  ilpoit  hien  eftreprove<i 
que  le  tenant  en  taile  ne  poit  pas 
grcunter  ne  aliener^  ne  faire  ojcun 
droiturel  ejlate  de  frcnktcnemer.t  a  au- 
ter perfit?^  forfque  pur  terme  defa  vie 
demefney  i^c» 


Sed.   613 


A  LSO,  if  tenant  in  taile  bv  hl$ 
^^  deed  grant  to  another  all  his 
eftate  which  hee  hath  in  the  tene- 
ments to  hini  entailed,  to  have  and  to 
hold  all  his  eftate  to  the  other,  and  to 
his  heires  for  ever,  and  deliver  to  htm 
ieifm  accordingly }  in  this  cafe  the 
tenant  to  whom  the  alienation  was 
made,  hath  no  other  eftate  but  for 
terme  of  the  life  of  tenant  in  taile* 
And^  fo  it  may  bee  well  proved,  that 
tenant  in  taile  cannot  grant  nor  alien, 
nor  make  any  rightful!  eftate  of  free- 
bold  to  another  perfon,  but  for  tentie 
of  his  owne  life  only,  &c.  ( i ) 


(Po«t  341.  b.      rp  H  B  meaning  oi Littleton  in  both  thcfc  cafes,  in  this  and  in  the 

^6^*  b  j^*"  ScAion  next  preceding  is»  that  having  regard  to  the  ifluc  in 

^'  taile.  and  to  chent  in  reveriion  or  remainder,  tenant  in  taile  cannot 

lawfully  make  a  greater  clUte  than  for  terme  of  bis  life;  and 

therefore  this  rfleafe  or  grant  is  no  difcontinuance.    But  in  regard 

of  himfelfe,  this  releafe  or  grant  leaveth  no  reverfion  in  him^-^c 

13.  H.  7.  fo.  a.   puts  the  fame  in  abeiance,  io  as  afcer  this  releafe  or  grant  made  he 

Brooke  Releafe,  ihall  not  have  any  action  of  waile«  Uo. 

9S-  "  Gr»nt 


*  fft.  added  L.  and  M.  an^  Rob. 


<i}  [Sec  Note  1S6.] 


LibI  3. 


Of  Difcontinuance. 


Se£t.  6i4« 


«  Grimt  Hmi  fin  efiati.**  Vid.  ZtB.  650.  Adion  of  i^afte^  Src. 
there  b  implied  that  he  (hall  not  enter  for  a  it>rfekare»  if  ^fcer  the 
releafe  or  grant  the  leHee  maketh  a  feoffment  in  fee. 


Seft.  6 14. 


f^AR  fiuo  (hm  tern  a  un  borne  gn 
^  taile^favant  U  reverfion  a  moy^  it 
puis  le  tenant  en  le  taile  enfeoffa  un  au-^ 
ter  enfee^  h  feoffee  n*ad  pas  drotturet 
Male  en  Us  tenements  fur  deux  caufes* 
t/n  efiy  pur  ceo  que  per  tie!  feoffment 
ma  reverfion  eft  difcantinue^  le  euel  efi 
a  iwtfait^  et  nemy  a  droit  fatt.     Un 


eutter  caufe  eft^  ft  U  tenant  en  taile  mo-- 

\fon  ijjui    '  \ 

don  envers  ufeoffeey  k  brief e  dirrOy  et 


rufty  ft  fin  ijfuefuift  hriefe  de  formc- 


auxy  U  county  i^c.que  le  feoffee  a  tort 
luy  drforccy  life*  Ergo  /'//  a  tort  luy 
drforciy  iic.  si  n^ ad  pas  droiturel  eftate. 


p  O  R  if  I  give  land  to  a  man  m 
taile,  faving  the  reverfion  to  017 
felfe,  and  after  the  tenant  in  taile  en- 
feoflfeth  another  in  fee,  die ,  feoflpee 
hath  no  rtghtfull  e(hte  in  the  tcne* 
ments  for  two  caufes*  One  is,  (or 
that  by  fuch  feoffnent  my  revcrfioit 
is  difcondnued,  the  which  is  a  wrong 
and  not  a  rightfuH  2&.  Another 
caufe  is,  if  the  tenant  in  taile  dieth, 
and  his  ifliie  bring  a  writ  of  fornudon 
againft  the  feof&e,  the  writ  and  alfo 
the  declaradon  (hall  fay,  &c.  that  the 
feoiFee  bv  wrong  him  deforices,  &c« 
Ergo  if  he  deforced!  him  by  wrongs 
he  hath  no  right  eftafie. 


tit* 


other  to  the  iffue  in  taile*  who  is  driven  to  his  i^ion  to  recover  hit 
right* 

*  •■  jI  tort  Imy  deforceJ*^    [»]  Deforciare  is  a  word  of  art,  and  can-  [»]  Bna.  fi.  ^ 
not  be  expre&d  by  any  other  word ;  for  it  iignifieth>  to  with  hold  *o*»  *38-   Wet. 
lands  or  tenements  from  the  right  owner  ;  in  which  cafe  cither  the  ^^  ^*  ***•  "• 
entrie  of  the  rifjht  owner  is  ul^n  away,  or  the  deforceor  holdeth  it 
fo  faft>  as  the  right  owner  is  driven  to  his  reall  precipe,  wherein  it 
is  faid»  undo  A*  eum  injuft}  defirceatf  or  the  deforceor  fo  difturbeth 
the  right  owner,  as  he  cannot  enjoy  his  owne  :  and  therefore  it  is  i^xi^t,  ie  FUb 
&id.  Per  hoc  autem  quod  dicittir  in  brew  ultima  pra/gntatioms  de^  ubi  fu^ r^ 
fm-ceantf  videtur  quibufdam  quod  querens  innuat  per  hoc  quod  de/orceans 
fit  infeifiudfficut  in  brevi  de  reQo^fed  reverd  non  efi  ita^fidfatis  de* 
/orceat  qui  pojfejforem  uti  feifina  non  permi/erit  omnirib  *vel  minus  com* 
modi  impediiU  prafentandot  appellandof  impttrando^  fecundum  quod  did* 
tmr  de  diJ/eifitore»  fatisfacit  difieifinam,  qui  uti  mn  termifit  poMfforem 
vel  minus  commode  licet  omnii^  non  expdlat.    In  tikis  cafe  that  Lit* 
tlitm  ptttteth,  the  difcontinuee  being  in  by  wrong,  is  no  diiTelfor, 
abator,  or  intrddor,  but  a  deforceor ;  and  hereof  commeth  Deforce* 
snent,  and  thns  did  amiquitie  defcribe  it :  \o\  Deforcement,  come  fi  \ti\  Mir.  cap.  %• 
etftsm  enter  en  outer  tenement  tant  come  le  'veray  feignior  efi  al  market^  w^-  »5' 
0u  ailorst  et  retorne,  et  ne  poet  aver  entre  eins  eft  celt^  deforce  et  debotue.  ^  5  .  ?*  '^\ 
And  for  that  at  the  firf(  the  withholding  was  with  violence  aod  ^'  ^    ^^  '' 
force*  it  was  called  a  deforcement  of  the  lands  or  tenements ;  but 
now  it  is  generally  extended  to  all  kinde  of  wrongful!  withholding 

4  «f 


lib.  3.    Cap.  !!•     Of  DifcontihliaAce.    Scdl.  615-^17^ 

of  lands  or  tenements  from  the  right  owner.    There  is  a  writ 

called  a  cupJ  u  difirceaif  and  lieth  where  tenant  in  uiie,  or  tenant 

Wcftai.s.cap.4.  for  life»  lofeth  by  default,  by  the  ftatuu  he  ihall  have  a  qukd  ti  di* 

fwrctat  againft  the  recoveror;  and  yet  he  commech  in  by  courfis  of 

law.  (1) 


Se£t.  615. 


/YE  My  fi  temfoit  hffi  a  un  homt 
pur  terme  dt  fa  viV,  U  remainder  a 
M  tiut.r  in  le  taHe^  fi  celuy  en  le  re- 
mainder voi'e  graunUr  fon  remainder  a 
irxr  outer  en  fee  per  fon  falt^  et  le  tenant 
m  tame  de  vie  atturna^  ceo  rCefi  pas 
4^c9mtinuanci  de  k  nmmndcr  *• 


ALSO,  if  land  bee  let  to  a  man 
^^  for  terme  of  his  life,  the  remain- 
der to  another  in  taile,  if  he  in  the  re-* 
maindcr  will  grant  his  remainder  to 
another  in  fee  by  his  deed,  and  the 
tenaunt  for  liie  attorney  this  is  no  dif« 
continuance  of  the  remainder. 


Sea.  6l6. 


Tt  TE  My  ft  hanu  ad  rentfirince  ou 
•^  rent  charge  en  tailiy  et  il  graunta  le 
St  rent  a  ten  amter  infety  et  le  tenaunt 
sttornajf  f  C49  n*^pas  dijcontinuance^ 


[33*'»0 


ALSO,  if  a  man  had)  t  rent  fer- 
-^^  vice  or  rent  charge  in  tailc,  and 
hee  grant  the  fayd  rent  to  another  ill 
fee,  and  the  tenaunt  attorne,  this  is  no 
discontinuance^  &c. 


Scd.  617, 


T  TE  My  fi  homefilt  tenant  en  taiU 
diun  advmvfon  en  grofjky  cm  de  un 
common  en  groffiy  s*ii  per  fin  fait  voili 
graunt  Pauvowfon  9u  U  common  a  un 
entter  en  fee^  ceo  Weft  pat  difcontinu- 
ance\  car  en  titlx  cafes  les  grantees 
ffont  eftati  foifquf  pur  termt  di  vie  di 
U  tenant  en  tmtk  ^efift  le  grant^  bfc. 


ALSO,  it  t  man  bee  tenaunt  tn 
'^^  taile  of  an  advowfon  in  grofle,  or 
of  a  common  in  groflb)  if  he  by  hia 
deed  will  graunt  the  aivowibn  or 
common  to  another  in  fee,  this  is  no 
difcontinuance  i  for  in  fuch  cafes  the 
grauntees  have  no  eftace  but  for  terme 
of  the  life  of  tenant  in  taile  that  made 
die  gran^  &c. 


ij. '  Flet.  Jib*    granted  by  tenant  in  taile»  it  is  no  difcontinuance^  as  formerly  hath 

3.  ta.  15.  beeoe  faid. 

TPoft.  335.)  m  Kote»  here  is  an  advowfon  named  by  Littleton,  as  a  thin^ 

%}ll\.\l  %.  ^*'  "^^  ^"  i^^^<»  and  paffcth  not  by  liverie  of  fcifin, 

43*  £•  )•  I.  II.      t  i.H.  6. 4.      5*  H.  7*  37.       i8«  H.  8»     16.  £k  Dy.  3X3t  b. 

•  Vc.  added  L,  and  M«  aiid  Roll.  f  &c.  added  L.  and  M.  and  Rob*    ^' 

{1}  [See  N«te  aSI  ^J 


Lib.  3. 


Of  Difcontlnuance. 


Sea.  618. 


Sedt.  618. 


[332.  b.] 


r  T  nota^  que'di  tiels  cbofes  que  paf- 
font  per  voy  de  graunt^  per  fait 
fait  en  pQyt%  f  et  fans  livery^  la  t'tel 
graunt  mfait  pas  difcontinuance^  come 
en  Us  cafes  avantdits^  %  et  en  auter 
cafes  fendflablesy  l^c.  ||  Et  content  que 
tiels  chofes  font  gr aunts  en  fee^  per  fine 
levie  en  le  court  le  roy^  Z!fc.  uncore  ceo 
nefait  dj/continuance^  (5fc. 


AND  hot6,  that  of  fuch  things  as 
■^  pafle  by  way  of  grant,  by  deed 
made  in  the  countrie,  and  without  li- 
very, there  fuch  grant  maketh  no  dif- 
continuance,  as  in  the  cafes  afore&yd, 
and  in  other  like  cafes,  &c.  And  al- 
beit fuch  things  bee  graunted  in  fee» 
by  fine  levied  in  the  king's  court,  &c. 
yet  this  makech  not  a  difcontinuance, 
&c. 


H 


rone,  either  to  the  iITue  m  taile,  or  to  him  in  reveruon  or  re-  21.  H.  7.42, 
ainder ;  for  nothing  doth  pafTe  but  onely  during  the  life  of  tenant  15*  ^-  7- 19- 
laile,  which  is  lawfoll*  and  every  difcontinuance  worketh  a  wrong,  »i- H.6. 52, 53. 

hath  h^^n^  fnJH.  5'  *l4'  3- 


ERE  is  the  generall  reafon  yeelded  of  the  precedent  cafes  and 

the  like;  for  that  it  is  a  maxime  in  law,  that  a  grant  [d]  by  [d]  6.  E. 3. 56. 

deed  of  fuch  things  as  doe  lie  in  grant,  and  not  in  liverie  of  feifin,  1**  ^'  3* 

doc  worke  no  difcontinuance.  (i)     But  the  particular  reafon  is,     *;  JjJJf  J* 

for  tha:  of  fuch  things  the  grant  of  tenant  m  taile  worketh  no  ^  h.  7. 17. 

wrong,  either  to  the  ifTue  in  taile,  or  to  him  ih  reverfion  or  re-  21.  H.  7.42, 
maim         "         . .       .    .       _  -  -      - 

in 

as  hath  beene  iaid.  -,  v  \,'» 

2Ia    Et.   4*    5* 

S1.R.2.  Difcon.  56.     38.  H.8.  Difton.  35.     Brooke.      19  £.  3.  Bre.  46S.     Pi.  Com.  435. 
18.  AIT.  p.  2. 

[q'j  If  tenant  in  taile  of  a  rent  fervice,  &c.  or  of  a  reverfion,  or  Ffl  33*  £•  3* 

remainder  in  taile,  &c.  grant  the  fame  in  fee  with  warrantie,  and  Formed.  47. 

leaveth  alFcts  in  fee  iimple,  and  dietfa,  this  is  neither  barre  nor  dif-'  '|*  ^^^g/^ 

continuance  to  the  iflue  in  taile ;  but  he  may  diftraine  for,  the  rent  4.  H.7*.  it. 

or  fervice,  or  enter  into  the  land  after  the  deceafe  of  tenant  for  (3- Rep*  84. 85. 

life.    Bat  if  the  iifue  bringeth  a  formedon  in  the  difcender,  and  9>R«P*5<-*-) 
admit  himfelfe  out  of  poiTeflion^  then  he  (hall  be  barred  by  the  war- 
rantie and  affets. 

[r]  Tenant  in  taile  of  a  rent  diiTeifeth  the  tenant  of  the  land,  M3*^<7*it. 

and  maketh  a  feolFement  in  fee  with  warrantie  and  dieth,  this  is  (  p*  ^34-) 

no  difcontinuAce  of  the  rent,  but  the  iifue  may  dillreyne  for  the  ?\  ktliAhr. 

fame ;  and  albeit  the  warrantie  extend  to  (he  rent,  y<t  by  the  rule  632.  Sir  Edward 

of  Littleton  it  lieth  not  in  difcontinuance :   and  whera  the  thing  Strymour's  cafe. 

doth  lie  in  liverie,  as  lands  and  tenements,  yet  if  to  the  con>veyance  ^^-  ^«P-  95*) 
of  the  freehold  or  inheritance  no  liverie  of  feifin  is  requilk^?^  it 

worketh  no  difcontinuance.     [/]  As  if  tenant  in  taile  exchange  f/]  3^*  H.  8. 

lands.  Sec  or  if  the  king  being  tenant  in  taile,  grant  by  his  letters  Paten.  Br.  101. 

patenu  the  lands  in  fee,  there  is  no  difcontinuance  wrought.  lI  i^™26^^" 

<*  Perfine.^*  Of  a  thing  that  lieth  in  grant,  though  it  be  granted  cafe. 

by  £ne>  yet  ic  worketh  no  difcontinuance;  and  ihis  is  regularly  (Ant. 251.  b.) 

true,  ^''  ^'  3*  *3« 

If  (»'Sid.65.) 


f  etjirns  li'ueryi  la*^&c*  lou,  L.  and  M. 
and  Rob. 


X  et  en^^u,  L.  and  M.  and  Roh. 
)|  £t  not  in  I>.  and  M.  nor  Roh» 


Vol.  II. 


(1)  [Set  Note  287.] 
Z 


Lib.3«    Cap.  II.    Of  Difcontinuance^     St&.6i<}^620, 

pl  15.K.4.  tit.  [/]  If  tenant  in  taik  make  a  leafe  for  yeares  of  lands*  anl  after 
6  H  V^'  levie  a  fine»  this  is  a  dtfcontkiuance ;  for  a  fine  is  a  feoffmenc  of 
(1.  RcV?^!.  record,  and  the  freehold  paiTeth.  But  if  tenant  in  taile  maketh  a 
I.  RoU.  R<>p.  Icafe  for  his  owne  life*  and  after  levie  a  fine»  this  is  no  difcontU 
tS8.  J.Sid  83.)  nuance*  becaufe  the  reverfion  expedlant  upon  a  Hate  of  freehold 
whkb  Oeth  onely  in  grant  paleth  theieby.  (1) 

Sedt.  619. 


[ "f  "^'  OTA, ^^ft'o  done  Urte  a  un  1^ 
^^  auter  tn  taiU^  ft  il  Icjfa  ^^ 
tnefme  la  Urn  a  un  auter  pur  termg 
d*ansy  it  puis  U  Icjfor  graunta  le  revtr^ 
fan  a  un  outer  en  fee^  et  U  tenant  m 
terme  d*am  mtturna  al  grantee^  et  k 
terme  eft  expire  dt&ant  la  vie  le  tenant 
en  taile,  per  que  le  grantee  enter,  et 
puis  le  tenant  en  taile  ad  ijf'ue  et  devie ; 
en  Ci'O  cafe  ceo  n^ejl  difcontinuance^  nient 
ohfiant  que  le  grant  foit  execute  en  la 
vie  le  tcKount  en  iaile^  pur  ceo  que  al 
temps  de  Uoje  fait  a  terme  d^ans^  nul 
novel  fee  Jiniple  Juit  refen>e  en  le  leffar, 
fins  le  reverjion  demurt  a  luy  en  taylt^ 
fiiittu  ilfuit  dr^ant  le  leaf c  fait*  *J 


O  T  F,  if  I  give  land  to  anotter 
in  taile,  and  hee  letteth  the  (ame 
land  to  another  for  terme  of  yeares, 
and  after  the  leflbr  graunteth  the  re^ 
verfion  to  another  in  fee,  and  the  te- 
nant for  yeares  attorne  to  the  grantee, 
and  the  terme  expireth  during  the  life 
of  the  tenant  in  tayle,  by  which  the 
grauntee  enter,  and  after  the  tenant 
in  taile  hath  iflue  and  die  ;  in  this  cafe 
this  is  no  difconti nuance,  notwith- 
ftanding  the  grant  be  executed  in  the 
life  of  the  tenant  in  taile,  for  that  at 
the  time  of  the  leafe  made  for  yeares, 
no  new  fee  ftmple  was  referred  in  the 
leffbr,  but  the  revcrfion  remained' to 
him  in  taile,  as  it  was  before  the  leafe 
made. 


%  ^  H  I  S  is  added  to  LUthton^  and  not  in  the  originall,  and 
-^    therefore  I  purp«}rely  omit  it :  yet  is  the  cafe  good  in  law* 
becaufe  neither  the  leafe  far  yeares*  nor  the  grant  of  the  revcr- 
fion,  diveiUth  any  eda^. 


Sedt.  620. 


[3S3*-I 


4  ]\AE  S  fi  li  tenant  en  taile  fait 
**  leas  a  terme  de  vie  U  leffee^  £/r.- 
rn  ccfi  cafe  le  tenant  en  le  tayle  ad 
Xfait  an  novel  rrcerfion  de  ^fee  fmtple 
en  luy ;  pur  ceo  que  quant  ilfijl  leas  put 
tiVme    de  vie,   ^f.   //  dijcontinua   le 

taiUy. 

f  Not  a — itemy  L.  and  M.  and  Roh.  No 
pan  o^  rhelc  bc6Hons  within  crocheu*  is  in 
L.  nnd  M.  and  Koh. 

4.  In  L.  ami  Ml  snd  MSS,  this  Sc^ion 
begins  thus  v  Sije%.  dtMe  turre  a  un  auter  en 


OUT  if  the  tenant  in  taife  make  a 
\eik  for  terme  of  the  life  of  the 
leflee,  &c«  in  this  cafe  the  tenant  in 
la)Ie  hath  made  a  new  reverfion  of 
the  fee  Ample  in  him;  becaufe  when 
hee  made  the  leafe  for  life,  &c.  he  dif- 

continued 

le  tail,  et  il  lejfa  mefme  la  terre  a  un  euUst 
pur  terme  de  I'ie^  &c* 

X  en  added  L.  and  M« 

II  dc'^en^  &.  andM«' 


(O.LSccKotcaiS.J 


Lib. 


Of  DifcontlnUance. 


Seft.  620* 


taiU  X^  &r.  perforce  de  mefine  U  leasy 
ii  auxy  U  difcdntinva  ma  revtrfion^  He* 
Bt  il  covjint  que  la  rever/iin  de  fee 
fimpU  fiit  en  afcunperfon  en  tieleas: 
et  il  ne  pcit  efire  en  moy  fue  fue  donor ^ 
enfant  que  man  reverfion  ejl  dtf continue  \ 
trgo  1/  covient  qut  ia  reverfon  defee 
fift  en  le  tenafit  en  le  taile^  que  Sfcon^^ 
tinaa  ma  rever/jon  per  del  leas^  STr* 
£t  fi  en  ceft  cafe  le  tenant  tn  le  taiU 
graunta  per  fin  fait  ceft  reverfion  en 
fee  a  un  auter^  et  le  tenant  a  terms  de 
vie  attumay  bfc.  et  puis  le  tenant  a 
terme  de  vie  moruftj  vivant  le  tenant  en 
le  taiJe^  et  le  grantee  de  le  reverjion  en^ 
tray  CsTr.  en  la  vie  le  tenant  en  le  tailcy 
difnqaes  ceo  eft  un  difcontinuance  en  fee  \ 
etji  apret  le  tenant  en  le  taile  moruft^ 
fin  iuue  ne  poii  enter^  met  eft  mis  a  fin 
brirfe  de  formedon.     Et  la  caufe  eft^ 
pur  ceo  que  ceftuy  que  avoit  le  grant 
de  tiel  reverjion  en  fee  fimpk^  avoit  le 
feiftn  et  execution  cU  mefmes  les  terres 
ou  tenements^  drover  a  lay  et  afes  beires 
$n  fin  demffne  come  de  fee^  en  la  vie 
le  tenant  eh  taile*     *  [£/  ceo  ejl  per 
force  da  grant  de  mefme  le  tenant  en 
taile. 


continued  the  tayle,  &c«  by  force  of 
the  faiTie  Icafe^  and  alfo  hee  diTconci* 
tiued  my  reVerdon,  &c.     And  ic  be* 
bovetb  that  the  reverfion  of  the  fe^ 
fimpie  be  In  fooie  perfon  in  fuch  cafe; 
and  it  cannot  be  in  me  which  am  the 
dbnor,  inafmuch  as  my  reverfion  i$ 
difoontinued  I  ergo  the  reverfion  oif 
the  fee  ought  to  be  in  the  tenant  in 
tayle,  who  difcontinMcd  my  reverfion 
by  leafe,  &c*    And  if  in  this  cafe  the 
tenant  in  tayle  grant  by  bis  deed  thi$ 
reverfion  in  fee  to  anQtb^r^  and  the 
tenant  for  life  attorney  &c.  and  aftet 
the  tenant  for  \ik  dieth,  living  the  te« 
nant  in  taile^  and  the  grantee  cf  the 
reverfion  enter,  ^c.  in  tlie  life  of  the 
tenant  in  taile,  then  this  is  a  difconti«> 
nuance  in  fee ;  and  if  aff^r  the  tenant 
in  tayle  dieth,  his  iflUe  may  not  enter, 
but  is  pat  to  his  writ  of  formedon^ 
And  the  caufe  is,  for  that  he  whicli 
hath  the  grant  of  fuch  reverfion  in  fee 
fimple,  hath  the  (eifm  and  execution 
of  the  fame  lands  or  tenements,  to 
have  to  him  and  to  bis  heires  in  his 
demefne  as  of  fee,  in  the  life  of  the  te- 
nant in  taile.     And  this  is  by  force 
of  the  grant  of  the  faid  tenant  in  tayle* 


**  pUR  terme  de  n>ie  del  UJfee^  ISc.^*    Here  is  iin|rticd«  or  for 


terme  of  another  man's  life.  (1) 


(i.lloll.633.) 


«»  Uo^el  reverfion  defeefimpk:*^     Which  muft  bee'  undcrftood  of  » 5.  S-  4^  «»«• 
a  fee  fimple  determiaable  upon  the  life  of  the  leifee*  which  our  '^^^^^  V^ 
author  hece  caUeth  a  fee  fimple  ;  for  if  the  leiTee  dietb»  the  donee 
is  c^ant  in  taile  againe>  as  hee  was  before :  and  that  is  the  reafon 
that  if  in  that  cafe  hee  granteth  over  the  reverfion  and  diech ;  and  (Cro.  Car*  1564) 
after  the  death  of  tenant  in  taile,  the  lefTee  dieth  1  the  en  cry  of 
the  ifTae  is  lawful],  becaufe  by  the  death  of  the  lefTee  the  difcpnti- 
nuance  is  determined ;  and  confequently  the  grant  made  of  the  i'e- 
verfion  gained  upon  that  difcontinuance*  is  void  alfo. 

\i  tenant  in  taile  raaketh  a  leafe  for  three  Uves  according  to  the 
flatute  of  3f .  H.  8.  that  is  no  difcontinuance  of  the  eftate  taile  or  '3s.H.S.caf.»lb 
of  the  rcveriiony  becaufe  it  is  authorifed  by  aA  of  parliament^ 
Whereunto  ts^sy  man  in  judgement  of  law  is  parcie. 

And 


J  //  tcnle^  6fr.  per  force  de  mefme  le  leas^ 
et  auxj  il  dijCQ/rtmuaf  not  in  L.  and  M.  uor 
Rah« 


*  No  part  of  fhU  or  of  the  fallowiilg 
Se^Ion  within  crotchets  is  in  L»  aad  M.  aai 
Roh. 


(i)  [Soc  Note  agj.] 


Z  t 


Lib.  3.  'Cap.  II.      Of  Difcontinuancc.  Scd.  62a. 

And  yet  in  feme  cafes  the  freehold  may  be  difcontinued  and  not 
[•]  38.E.3. 3S.  the  reverfion.  [tt]  As  \f  the  hufband  and  wife  make  a  leafe  for 
iS.  AfT.  a.  life  by  deed  (2)  of  the  wife's  land,  referving  a  rent,  the  hu(band 
^^  H  V  ^^'  <^^^^^>  ^^^'  ^^'  ^  difcontinuance  at  the  common  law  for  life  ;  and 
%%,    .    .  14.      y^^  ^^^  reverfion  was  not  difcon tinned »  but  remained  in  the  wife.    -  -  • 

(S.  Rep.  71.)      Ochefwife  it  is  if  the  hufband  had  made  the  leafe  alone.  L  3  33     i 

11.  H.  6. 51.  "  £^  pf"  lejtnant  a  terme  it  nfit  mtruft^  C^r."     The  like  law  ic 

1 5.  E.  4.  tit.  is  if  the  tenant  for  life  furrendcr  to  the  grantee,  or  if  the  grantee 
Difcout.  30.       recover  in  an  a^on  of  wafte^  or  enter  for  the  forfeiture* 

34.  E.  3.  •«  Amoit  fiijln  it  ixicuttM,*^     And  here  it  is  to  be  obfcrved,  that 

Difcont.  2.  when  the  reverfion  in  this  cafe  is  executed  in  the  life  of  tenant  in 
43.  E.  3  Eatr.    ^j^jj^^  j^  j^  equivalent  in  judgement  of  law  to  a  feoffment  in  fee,  for 

22.  R.  2.  Difcont.  50.  34.  AfT.  6.  PL  4.  38.  Aff,'^,  p.  6.  43.  Ait  6.  48.  18.  £.  3.  43.- 
21.  H.  6.  52.  15.  £•  4«  tit.  Difcontiouance  3a  Brooke  tit  Difcont.  3.  &  14.  4.  H.  7«.17» 
SI.  H«7.  II. 

[fv]2f.  H.6.  [w]  If  tenant  in  taxle  make  a  leafe  for  life,  the  remainder  m 
S*»  53*  fee,  this  is  an  abfolute  «difcontinuance,  albeit  the  rero^der  be  no^ 

executed  in  the  life  of  tenant  in  taile,  becaufe  all  is  one  eilate,  and 
pafleth  by  one  livery.  And  fo  note  a  diverfitie  betweene  a  grant  of 
a  reverfion,  and  a  limitation  of  a  remainder.  B,  tenant  in  taile 
maketh  a  gift  in  taile  to  J,  and  after  B>  releafeth  to  J»  and  hi» 
heires,  and  after  A»  dieth  without.iiTue;  the  iflue  of  the  firft  donae 
may  enter  upon  the  collaterall  heire,  becanfe  A,  had  not  feifin  and. 
execution  of  the  reverfion  of  the  land  in  his  dcmefne  as  of  fee,  as 
Littleton  here  fpeaketh.  But  if  tenant  in  taile  make  a  leafe  for  the 
'  life  of  the  lefiTee,  and  after  releafeth  to  him  and  bis  hetres,  this  is 

an  abfolute  difcontinuance ;  becauie  the  fee  fimple  is  executed  in 
the  life  of  tenant  in  taile. 
\i\  14-  ^'  '•  f-^5  ^^  tenant  in  taile  of  a  mannor  whereunto  an  advowfon  is 

quare  inipedit  appendant,  maketh  a  feoffment  in  fee  by  deed  (as  it  ought  to  be) 
179  22.  £.3.6.  of  one  acre  with  the  advowfon,  and  the  church  becommeth  void# 
17.  £.3.3.  ^^^  ^^  feoffee  prefent,  tenant  in  taile  dieth,  the  church  becom* 
i^m  iqV.  *^'**"  methvoid;  the  iffue  fhall  not  prefent  untill  he  hath  re- continued 
23f*An'.  8.  the  acre.  But  if  the  feoffee  had  not  executed  the  (ame  by  pre- 
50.  E.  3.  i6*  fentment,  then  the  iffue  in  taile  ihould  have  prefented.  And  fo  was 
(Ant.  298.  Poft.  \i  ^i  the  common  law,  of  the  hufband  feifed  in  the  right  of  his 
349.  b.  F. N. B.  ^-^^  ^^^^.^  mutandh. 
32.  I.  Roll. 
Abr.  632.      1.  Rep.  76.) 

If  a  fine  be  levied  to  a  tenant  in  taile,  and  he  granteth  and  rrn- 
^6.  Air.  8.  drcth  the  land  to  him  and  his  heires,  and  die  before  exe<^tion,  this 
42.  E.  3.  20.  is  no  difcontinuance.  Otherwife  it  is«  if  it  had  bcene  executed  in 
"'  ^*  *■  the  life  of  tenant  in  taile. 

/Sea."6o?.^638.)  ^^  tenant  ia  taile ^ake  a  leafe  for  life  of  the  leflee,  and  after 
21.  H.  6.  52,53.  grant  the  reverfion  with  warrantic,  and  dieth  before  execution,  this 
Brooke  tit.  is   no  difcontinuance ;  becaufe  the  difcontinuance  was    (as  hath 

Difcont.  3.  beene  faid)  but  for  life,  and  the  warrantic  cannot  enlarge  th«  • 

Lib.  10  fol.  96,  97.        (W.  Jones  210.     Cro.  Car.  156.) 

-^ .       P  ^     **  Et  ceoefl  perfgra  del  grant  de  mefme  le  tenant  en  tetyleJ* .  Hereupon 

T)  fJ'n't.  30.  ^Littleton  himielfe  is  of  the  fame  opinion,  (•)  as  it  appeareth  he  was  in 
Vide  Scft.  642.  our 

(1)  [5c» Nott  290.]  (i)  (Sfc  Note  251.] 


l3J4a.] 


Life.  3. 


Of  Difcontinuancc,       '  Seft,  621,  622. 


ear  bookea  ;  that  if  tenant  in  taile  make  a  leafe  for  Iife»  and  granc 
t!ie  reveriien  ia  fee>  and  the  lefTee  attorne,  and  that  grantee  grant- 
eth  it  over,  and  the  lefTee  attorne,  and  then  the  lelTee  for  life  dieth, 
fo  as  the  reversion  is  executed  in  the  life  of  tenant  in  taile«  yec 
this  is  no  dKcontinuance,  but  that  after  the  death  of  tenant  in  taile 
the  iflae  may  enter ;  becaufe  (as  Littleton  here  faith)  he  is  not  i\x 
of  the  grant  of  the  tenant  in  taile,  but  of  his  grantee. 

If  at  this  day  tenant  in  taile  make  a  leafe .  for  life,  and  after  by 
deed  indented  and  inrolled  according  to  the  ftatute  he  bargaineth 
and  felleth  the  reverfion  to  another  u  fee*  and  the  l^ilee  dieth,  fo 
as  the  reveriion  is  executed  in  the  life  of  tenant  in  taile ;  albeit  the 
bargainee  is  not  in  the  per  by  the  tenant  in  taile,  yet  inafmuch  as 
he  claij^eth  the  reveriion  immediately  from  hbn,  which  is  executed 
In  his  Kfetime,  this  is  a  difcontinuance.  And  fo  it  is,  and  for  the 
fame  ^ufe^  if  jte^ant  in  taile  had  granted  the  reverfion  to  the  ufe 
of  another  and  his  heires.  If  tenant  in  taile  maketh  a  leafe  for 
Jife»  and  after  diffeifeth  the  leffee  for  iife«  and  maketh  a  feoffment 
in  fee,  the  leflee  dieth,  and  then  tenant  in  uile  dieth;  albeit  the 
fee  be  executed,  yet  for  that  the  fee  was  not  executed  by  lawfuil 
meanes^  (as  in  all  the  cafes  of  LitthtM  it  appeareth  it  ought  to  be) 
it  is  no  difcontinuance. 


Sedt.  62 )» 


E 


N  mifme  U  manner ferrOy  Jim  le 
cafe  avantdit  U  tenant  a  terme  de 
vie  apres  Pattournement  al  grantee  ujt 
cUen  enfeey  et  le  grantee  uji  enter  pur 
forfeiture  defin  eftate^  eTpuis  le  tenant 
jm  taile  uJl  devii^  c^efi  un  diftontlnu^ 
ance^  caufa  qua  fupra^] 


(?oll.  335.  w 

mefnie  le  C9^.) 

T  N  die  fame  manner  fhall  it  be>  if 
in  the  cafe  aforefaid  (he  tenant  for 
term^  of  life  after  the  attornement  to 
the  grantee  had  aliened}  in  fee,  and  the 
grantee  had  entred  by  forfeiture  of  his 
eftate,  and  aft^r  |he  tenant  in  tayle  ha4 
died,  this  is  ;i  difcontinuance,  caufii 
quafupraf 


TH I S  IS  added  in  this  place,  bat  in  the  oxigiaall  it  commeth  in  ^'^H.  6.  si,sv 
after  in  this  Chapter  ♦•  JS-  E.  4- 


Sea. 


JUfE  S  en  cejl  cas^  Ji  tenant  en  taile 
^  que  granta  le  reverfion^  &fr.  mo- 
ruji^  vivant  le  tenant  a  terme  de  w>, 
et  puis  le  tenant  if  terme  de  vie  morujl^ 
et  puis  celuy  0  que  le  reverfion  fuit 
graunt  enter^  &r.  donque  ceo  iCeJl  pas 
fifcontinuance^  mes  que  Pi£ue  df  I  tenant 

en 


622. 

»09.    Cro.Car, 
156.) 

13  U  T  in  this  cafe,  if  tenant  in  taile 
that  grants  the  reverfion,  &c.  di- 
9th,  living  thp  tenant  for  life,  and  after 
the  tenant  for  life  dieth,  and  after  he^ 
to  whom  the  reverfion  was  granted 
enter,  &c.  then  this  is  no  di(continu« 
apce,  but  that  the  ilTae  of  the  tenant 


m 


^  9ut  i^  do^f  no(  appc^  ip  this  Chapter  in  L.  and  M*  nor  Hoh.  x^  in  MS& 


Lib.  3.    Op.  II.     Of  DiTccntinuance.      Sed.  625,  624* 


in  taiU  poit  him  ifHirJkr  It  grmmtei 
dil  revirjion ;  p«r  ego  qtu  k  nverjisn 
^Ui  li  grauntte  av9ffy  b(c,  nefuit  exe^ 
tute^  &r.  en  U  vie  li  tenant  en  taile^ 
btcm  Et  ijfmt  il  ejt  graunJ  Sverfitj 
quant  tenant  en  taiU  fait  un  Uas  fur 
terme  d^ans^  et  bu  ilfait  leas  pur  terme 
de  vie ;  car  en  tun  cas  il  aa  rruerjion 
in  taiUy  et  en  Cauter  ca$  il  ad  un  r/- 
verjion  enf^e^ 


m  uyk  mtf  well  enter  upon  the 
graficee  of  the  reverfiod ;  bccaufe  die 
rcverfion  which  the  gramec  had,  &<:. 
was  not  executed^  &c.  in  the  life  of  the 
tenant  in  taile,  &c.  And  fo  there  is 
a  great  diverfitie  when  tenant  in  tayle 
roaketh  a  leaie  for  yeares,  and  where 
hee  malceth  a  leafe  for  hfe ;  for  in  the 
one  cafe  hee  hath  a  reverfion  in  tayloi 
and  in  the  ot  er  cafe  hee  hath  a  re* 
verfion  in  fee.(i} 


»i.  ^6.  53. 


/^  F  tbis  ruScient1iat]i  beene  faid  before,  and  is  of  itfelfe  mam* 
^^  fefly  and  needeth  no  e3(plicadon. 

^  Like  law  was  at  the  comoBon  law  of  a  huiband  feifed  of  land  in 
ri^ht  of  his  wife,  mutatis  puttandu* 


Scft.  623. 


[334- l^J 


/^  AR  ft  ierri.foit  done  a  un  home  et 
afes  heires  males  dejon  corps  engen^ 

dres^  le  quel  ad  ijfue  deux  fits^  et  F eigne 
jks  adijfuefile  et  divyy  ^  et  le  tenant  en 

taitefait  *fr  leas  pur  iernti  des  ant  et 

de^j  pn  U  reverfion  difcendifl  a  lefts 
^'^ne.  Sifr  eio  que  le  reverfton  fuit 
Jhrfiui  m  U  rC^lij  et  lejits  puifne  ejl 

heiri  malty  t^f.  Met  fi  le  tenant  ufi 
fait  un  liAs  pur  terh^i  de  vie,  f^c.  et 
puis  mortifi,  ore  If  rrCtrfion  difcendifl 

a  Ufiie  del  eigne  ps,  pur  ao  qui  U  re^ 

verfion  tfl  en  fee  JtmpU^  ft  la  file  eft 

fiiire  generaly  &c^    .''  ■• 


"pOR  if  hnd  bee  given  ta  a  man, 
and  to  his  heires  males  of  his 
body  engendred,  who  hath  iflue  two 
fonnes,  and  the  elded  fonne  hath  iifue 
a  daughter  and  dieth,  and  the  tenant 
in  tayle  maketh  a  leafe  for  veares  and 
die,  now  the  fererfion  deicendeth  to 
the  younger  fonne,  for  that  the  rever* 
Con  was  but  in  the  taik,  and  the 
voyngeft  foni^  is  beire  male,  &cb 
But  if  the  tenant  had  made  a  kafe  for 
life,  &€•  and  after  died,  now  the  re-< 
verfion  deicendeth  to  the  daughter  of 
the  eider  brother,  for  that  the  revw-» 
iion  is  in  the  feci  fimple,  and  the 
daughter  is  heire  general!,  &c.  ( I ) 


Jbj?  is  evident  aljfo,  tdid  n6cdeth  no  explaniioiu 


Sed.  ^34< 


/TEMyf  home  foit  fe'fte  en  talk 
,  de  terres  devifahles  per  tejlam'ent^ 
i^c.  et  it  ceo  devifa  a  un  outer  enfecy 
it  morujf^  et  P outer  enter^  ^c,  ceo  n  efl 
fas  dikontinuanUy  put'  cso  que  nul  dif 
^  '   tontinuanci 

f  itle  ienani  en  iwlefa'ft  un  has  fur  termt  des  ans,  et  drty,  not'  \t  L.  and  Xf>  ^or  fcoh. 

1  •     •  ■  ,     t    ■  •  ■'■ 

(i)  See  tlie  note  on  the  following  8e£Uofi, 


AL  S  p,  if  a  man  be  feifed  1^  btih 
of  Bn^s  dev  liable  by  teftamcnr, 
&c.  and  he^  dcvifeth  this  to  another 
in  fee,  and  dicth,  and  the  other  ehtet^ 
&c:  iihis  is  no  dJfctjiitinuance,  for  that 

'i<  •*'  no 


;     (j)  [Sec  Note  491.] 


lib. 


Of  DiicontinuaAce. 


Sea*  625^ 


tfintinuauci  fiiitfait  en  la  vie  del  te^    no  diicondnuance  was  made  in  the 
^ant  en  U  iaile^  htc,  life  of  the  tenant  in  taile,  &c. 

^  H I  S  is  manifeftf  and  needeth  no  explanation :  only  this  is  to  9  ^"  4-  22. 
•*•    be  obferved,  that  no  difcontinuance  can  be  made  by  tenant  in  vu^'/V^*  « 
tsule,  but  fuch  as  is  made  and  Jalpcth  rfca  in  h\»  lifc-uqe,  which  Xlfo  c.r  J/i 
ii  here  implied  in  the  (^c)  ;.Roil.Abr.633 ) 


Se£l:.  625. 


T  TE  My  fi  terre  foit  done  en  taiUy 
^  favant  le  revarfim  al  donor ^  et  puis 
le  tenant  en  taile  per  fin  fait  enfeoffa  U 
doncrj  a  fiver  et  tener  a  luy  ei  a  fis 
heires  a  touts  jours^  et  liver  a  luy  feifin 
fipcordanty  ^c,  ceo  n^ejl  pas  difconti'* 
nuance^  pur  ceo  que  nut  poit  difionti^ 
nuer  Vejlate  en  le  taile^  finon  que  il  dif- 
Continue  te  reverfion  celuy  que  ad  U . 
reverjion^  ^c.  ou  le  remainder^  fi  afcun 
fid  le  remainder^  ^V.  Et  enfant  que 
per  tiel  fioffment  fait  a  le  donor  (le 
reverfion  adonques  efieant  en  luy)fm  r/« 
verfion  ne  fuit  difcontinue  ne  aiterate^ 
i^c.  ce/i  feoffment  n*e/l  pas  difcontinu" 
ance^  (^c^ 


A 


ALSO,  if  land  be  gjven  in  taile, 
'^^  faving  the  reverfion  to  the  donor, 
and  after  the  tenant  in  talle  by  his  deed 
enfeoffe  the  donor,  to  have  aiid  to 
hold  tp  him  and  to  his  heires  for  ever, 
f^i  deliver  to  him  feifm  accordingly, 
ice,  this  is  no  difcontinuance,  becaufe 
none  can  difcontinue  the  eftate  taile, 
unlefle  he  difcontinueth  the  reverfion 
of  him  who  hath  the  reverfion,  &c.  or 
remainder,  if  any  hath  the  remainder, 
&c.  And  inafmuch  as  by  fuch  feo(F- 
ment  made  to  the  donor  (the  rever- 
fion then  being  in  him)  his  reverfion 
was  not  difcontinued  nor  altred,  &c« 
this  feolFment  is  no  difcontinuance, 
&e. 

ND  of  this  opinion  is  Littleton  [a"]  in  our  booke9»  and  faith  [«]9.B.4.24.ti. 
that  fo  it  was  adjudged. 


-  «  Enfeoffe  le  donor,  ^c,**    This  muft  be  underftood  where  the 

f  23  C.  a.1  reverfion  of  the  donor  is  immediately  exp«Aant  upon  the  eftate  of 
the  donee ;  [6]  for  if  a  man  make  a  gift  in  taile  the  remainder 
in  tai!e»  referving  the  reverfion  to  himfelfe:  in  this  cafe  if  the 
donee  enfeoffe  the  donor,  this  is  a  difcontinuance*  becaufe  there  is 
^  meane  eftate ;  and  fo  doth  f^ittleton  here  put  his  cafe  of  a  reveN 
iion  immediately  expectant  upon  the  gift  in  taile.  Aljb  it  is  to  be 
intended  of  a  feoffment  made  to  the  donor  folely  or  only  ^  for  if 
the  donee  enfeoffe  the  donor  and  a  ftranger,  this  is  ^  difcontinu- 
ance of  the  whole  land. 

But  if  tenant  for  life  make  a  Icafe  for  his  owi\c  l.if(?  to  the  hflbr, 
the  remainder  to  the  lefTor  and  an  eftrangcr  in  fee :  in  this  cafe 
forafmuch  as  this  limitation  of  the  fee  (hould  worke  the  wrong,  it 
cnureth  to  the  lefTor  as  a  forrender  for  the  one  moytie^  and  a  fof- 
feiture  as  to  the  remainder  of  the  ftranger;  for  he  cannot  give  to 
the  lelTor  that  which  he  had  before,  as  our  author  here  faitti ;  and 
as  to  t\\t  remainder  to  the  flranger,  it  is  a  forfeiture  for  his  moytie, 
and  when  the  leifor  entreth,  he  ihall  take  the  benefit  of  it.  ^  But  if 
two  joyntenants  be,  and  one  of  them  enfeoffe  his  companion  and 

Z  4.  a  llrangcr. 


Lib.  I.  fol.  140. 

in  Chudl)e*d 

cafe. 

(1.  Roll.  Abr* 

[{.J  41.  A(r.  !• 

41.  E.  3.  2. 
(i.Rep.  146.  b.) 
(Anc.  42.  a.) 
28.H.8.Dieri2.. 


f  r.  I^op.  76.  b. 
SiJ.  361.) 


(Dyer  1 2.  b.) 


(Ant.  169.  a« 
1S6.  4.    193*  b. 
200.  U.    t.  Roll 


Lib.  3*    Cap.  II.    Of  Difcontinuance*       Seft.  626,  627. 

Abr.  S6. 403.     a  (lranger>  and  make  livery  to  the  ftranger ;  this  (hall  reft  only  in 
'*  lI^  '^  ^    '^^  ftranger^  becaufe  the  livery  cannot  enure  to  his  companion. 

40.  Aff.  36. 
at.  Air.  36. 


**  Nul  poit  Mfcontinuer  Viftait  in  tasU^  finin  que  il  difcnttinui  U 
**  re'verfion^  i!fc,  tu  U  remaimier,  Wr."     And  therefore  for  this 


!?•  ^-  >  45«  caufe,  if  the  rcvcrfion  or  remainder  be  in  the  king,  the  tenant  in 

Pl.Coml  ctV.**  '*^®  cannot  difoqntinue  the  eftatc  uile.  [rl  But  tenant  in  uile, 

[c]  33.  H. 8.  lit.  the  reverfion  in  the  kine,  might  have  barred  the  edate  taile  by  a 

Tailc.  Br.  41.  common  recovery,  untill  the  ftatute  of  XL,  U.  8.  ca,  2a  which  rc- 


T 

PU  Com.  ubi 

fupra. 


recovery,  untill  tne  itatnte  or  34. 
llraineth  fuch  a  tenant  in  taile ;  but  that  common  recovery  neither 
barred  nor  difconiinucd  the  king's  rcvcrfion.  (1) 

Note,  the  rcvcrfion  may  be  rcvefted,  and  yet  the  difcontinu- 
[4/]27.A(np.€o.  ance  rcmaine.  [</]  As  if  a  ftmt  covert  be  tenant  for  life,  and  the 
a9.  Aff.  43.  hufband  make  a  feoffment  in  /ee,  and  the  Icffor  enter  for  the  for- 
'I'  ^^  "*        fciture ;  here  is  the  reverfion  revefledj  and  yet  the  difcontinuance 

remained  at  the  common  law. 


1%.  £.  3.  45« 
(Adu  333*  b. 


(t.  RoU«  Abfv 


Poft.  336.) 


Scft.  626. 


Jp^  N  me/me  U  maner  tft^  leu  ferret 
•^  font  donss  a  un  home  en  taiie^  le 
remainder  a  un  auter  enfee^  et  le  //- 
nant  en  taile  enfeoffa  celuy  que  eft  en  le 
remainder^  a  aver  et  tener  a  luy  et  a 
fes  heires ;  ceo  tCeJi  pas  d'tfconttnuancey 
cauf4  qui  fupra. 


JN  the  fame  manner  is  it,  vbere 
''  lands  are  given  to  a  man  in  taile, 
the  remainder  to  another  in  fee,  and 
the  tenant  in  taile  enfeoiFe  him  that  is 
in  the  remainder,  to  have  and  to  hold 
to  him  and  to  his  heires ;  this  is  no 
difcontinuance,  caufd  qu&fupra*  (2) 


«c 


T  E  remainder  a  un  auter. ^^    Here  it  appeareth  that  (as  hath 
"^^  beene  faid  in  cafe  of  a  reverfion)  the  remsunder  mull  be 


rfion) 
immediately  expe£Unt  upon  the  eftate  taile. 


1 


Seft.  627, 


TTE  Af,  ft  un  abbe  ad  un  rever^ 
■^  fion^  eu  rent  ferviccj  ou  rent  charge^ 


ALSO,  if  an  abbot  hath  a  rever* 
'^^  fion,  or  a  rent  fervice,  or  a  rent 
et  voile  graunier  *  eel  reverfion^  ou  rent  charge,  and  he  will  grant  this  rever- 
fervice^  ou  rent  charge^  a  un  auter  en  fion,  or  rent  (crvicc,  or  rent  chargOi 
fee^  et  le  tenant  atturna^  ^c^  ceo  tCeJl    to  another  in  fee,  and  the  tenant  at- 


pas  difcontinuance* 


tome,  &c.  this  is  no  difcontinuance* 


Of  inheritances  that  lie  in  grant,  fufiicient  hath  beene  faid  before. 

*  eel  reijerfioHy  ou  rent  fervieef  ou  rent  charge^^^un  d^euXf  L.  and  M.  and  Roh.  but 
as  above  in  MSS.  ^ 


(1)  See  Stone  v.  Newman,  a.  Cre.  4i7< 


(a)  [Sec  Note  aj3.] 


t335-M 


Se<a. 


Lib.  3* 


Of  Difcontinuance.         Scft.  628— 6 30. 


Scft.  628. 


E^  AT  meff/u  U  manner  lou  abbe  eft 
feijie  d^un  advowforty  ou  de  ttelx 
chofes  ^  que  paffint  per  voy  d*un  grant 
fans  Sverie  de  fctfm^  iffc> 


T  N  the  fame  manner  where  an  ab« 
hot  is  feifed  of  an  advowfon,  or  of 
fuch  things  which  paiTe  by  way  of 
grant  without  liverie  of  feifin,  &c. 


rj  E  R  £  it  appeareth>  (as  hath  beene  Ikid)  that  an  advowibn 
*  *  doth  BOt  lie  in  liverie^  but  in  grant. 


Sc&.  629* 


T  TE  Ms  fi  tenant  en  taile  lejfa  fa 
terre  a  un  auter  pur  ierme  de  vie^ 
gtpuis  il  graunta  en  fee  le  reyerjion  a 
tm  auter^  et  It  tenant  atturna^  et  puis 
le  tenant  a  terme  de  vie  aliena  enfee^ 
et  le  grantee  de  reverfton  entra^  Uc.  en 
le  vie  le  tenant  en  le  taik^  et  puis  k 
tenant  en  le  taile  morujl^  fon  tffue  ne 
peit  enter y  mes  ejl  mis  a  jin  briefs  de 
formedon,  pur  ceo  que  le  reverfion  en 
fee  fimple  que  le  grauntor  avoit  per  le 
grant  del  tenant  en  le  taiUyfuit  execute 
en  le  vie  de  mefme  le  tenaunt  en  le  taile^ 
et  pur  ceo  eft  un  difcontinuance  enfee^ 
i^c. 


(Ant  1^4.  a.) 

ALSO)  if  tenant  in  tayle  letteth 
'^  his  land  to  another  for  life,  and 
after  he  granteth  in  fee  the  reverfion 
to  another,  and  the  tenant  attorne,  and 
after  the  tenant  for  life  alien  in  fee, 
and  the  grauntee  of  the  reverfion  en- 
ter, &c.  in  the  life  of  the  tenant  in 
taile,  and  after  the  tenant  in  taile  dieth, 
bis  iifue  fiiall  not  enter,  but  is  put  to 
his  writ  of  formedon^  becaufe  the  re- 
verfion in  fee  fimple  which  the  gratm- 
tor  had  by  the  graunt  of  the  tenant  in 
tayle,  was  executed  in  the  life  of  the 
£ime  tenant  in  tayle,  and  therefore  it 
is  a  difcontinuance  in  fee,  &c« 


Of  this  fufficient  hath  beene  faid  before. 


[336^  a-] 


Sed.  630. 


r  T  nota^  que  afcuns  font  difconti* 
^^  nuances  pur  terme  de  vie.  Sicome 
tenaunt  en  le  taile  fait  un  leafe  pur 
terme  de  v/V,  favant  le  reverfton  a  luy 
auxy  lougement  que  le  reverfion  eft  al 
tenant  en  taile^  ou  a  fes  hefres;  ceo 
n*eft  difcontinuancey  forfque  durant  la 
vte  le  tenant  a  terme  de  vie,  Vc,  Et 
ft  tiel  tenant  en  taile  dona  les  tenements 
a  un  auter  en  taiUyfavant  le  reverftony 
donques  ceo  eft  difcontinttance  durant  le 
fecond  taiUy  iic% 


(x.  Roll.  Abr. 
631O 

AND  note,  that  fome  make  difcoA* 
"^  tinuances  for  terme  of  life.  As 
if  tenant  in  tayle  make  a  leafe  for  life, 
feving  the  reverfion  to  him  as  long  as 
the  reverfion  is  to  the  tenaunt  in 
tayle,  or  to  his  heyresj  this  is  no  dif- 
continuance but  during  the  life  of  te^ 
nant  for  life,  &c.  And  if  fuch  tenant 
in  taile  giveth  the  lands  to  another  in 
tayle,  faving  the  reverfion,  then  this  is 
a  difcoittinuanct  during  the  fecond 
tayle,  &c. 

THIS 


J*     Cap«  II.    Of  DifcoDtlnuaAcc* .   ScdL  631,  65^* 


>T*  H I S  is  manifeft*  and  hath  beene  handled  before,  and  needeth 
-''  no  explanation ;  onely  this  is  to  be  obferved*  where  LittUtoti 
putteth  hereafter  cafes  of  difconciniiances  by  feoffement,  &c  he 
hath  a  double  entendoient.  Pirft,  by  feoffement,  or  by  any  other 
conveyance  which  may  make  a  difcontinuance.  Secondly,  {^c) 
ifflplieth  a  difcoadnuance  by  a  gift  in  taile,  or  a  le^  for  hie,  &C 


Scd*  63 1  • 


M 


ES  lou  le  tinant  en  fayie  fait 
un  kafe  pur  tirmi  d*ansj  ou  pur 
iirme  di  vie^  le  nmainder  a  un  outer 
enfity  tt  dilivera  Uyerii  de  fiijin  ac^ 
iordant^  ce$  eft  difcentinuatue  en  fee^ 
pur  cee  fue  le  fee  fmple  pajfa  perforce 
'    "      \e  defeiftn^  '"* 


fi 


di  Uveru 


i^c. 


UT  where  the  tenant  in  tayle 
maketh  a  Icafc  for  ycares  or  fof 
life,  the  remainder  to  another  in  fee, 
and  delivereth  livcrie  of  feifm  accord- 
ingly, this  is  a  difcontinuance  in  fee, 
for  that  the  fee  fimple  paffeth  by  force 
of  the  liverle  of  feifin,  &c. 


This  is  endent  alfo,  and  hereof  fufficient  hath  beeue  fpoken  before. 


Scift,   632, 


TT  7*  f^ft  afavolry   que  afcunt  this 

^^  dlfcontinuances  Jont  fait  fur  con-- 

dJtfony  ^c.  et  pur  ceo  que  lei  conditions 

font  enfreintSy  l^c,  ou  pur  etuters  caufes^ 

folonque  le  courfe  de  ta  ley^  tiels  e/fates 

font  defeatesj  donquesjont  les  difcontinu'^ 

emces  defeats^  et  ne  tollent  afcun  home 

per  force  de  eux  de  Jon  entrie^  isfc.  • 

Come  Ji  le  baren  Joit  feijie  de  certaine 

terre  en  droit  fa  feme^  et  fait  feeffement 

en  fee  fur  condition^  et  devicyjile  heire 

apres  enter  fur  le  feoffee  pur  le  condition 

enfreinty  rentrie  la  feme  ejl  congeable 

fur  le  heircy  pur  ceo  que  per  Fentrie  del 

heire  le  dijc^ntinuance  efl  defeat^  come  eft 

^judge. 


(Aat.  335.  t.) 


A  ND  it  is  to  be  underftood>  that  i 

•^  fomc  fuch  difcontinuances  are 
made  upon  condition,  &t,  and  for 
that  the  conditions  be  broken,  &c*  or 
for  other  caufes,  according  to  the 
courfe  of  law,  fuch  eftates  are  de^ 
feated,  then  are  the  difcontinuances  de- 
feated, and  (hall  not  by  force  of  them 
take  any  man  from  his  entrie,  &c> 
As  if  the  huiband  be  feifed  of  certaine 
land  in  right  of  his  wife,  and  maketh 
a  feo&ment  in  fee  upon  condition^ 
and  dyethi  if  the  heire  after  enter  upon 
the  feoiFee  for  the  condition  broken, 
the  entrie  of  the  wife  was  congeable 
upon  the  heire,  for  that  by  the  entry 
of  the  heire  the  difcontinuance  is  dp* 
feated,  as  is  adjudged* 

«   r\ISCONTim/jiNCES  fait  fur  condition,  £sff."    Here  is  to 
-^-^  be  underftcod.  a  diverfitie  betweene  a  ooodition  in  deed» 
whereof  Littleton  here  fpeak^th*  and  a  condition  in  law,  whereof  ^ 

fomewhat  hath  beene  faid  before  in  this  chapter,  viz,  where  die  r336tb»^ 
feane  is  tenant  for  life,  and  the  hun>and  maketh  a  feolFement  in  fee, 
.and  the  lefTor  entreth  for  the  condition  in  law. 

<*  Cenditient 


•  The  remaining  part  of  iJie  above 
Se£lion  is  not  in  L.  and  M*  nor  Rok.  nor 
in  P)  nfon,  nor  MS3.    But  in  all^  the  cafe 


of 'the  grarfdfatfaery  father,  and  fon,  Seft. 
637.  is  here  infcricd,  with  fomc  iinai  varisj- 
tion. 


Lib.  3^  Of  EHfcoirtinuanM.  Scfti  633^ 

*  CcnUtkffiJmt  fnfi^m,  fcf^•*  Htrc  it  impUed,  or  awy  cacfe 
pTcfi  ctthef  by  ^ifabiKtie  of  the  ftrfces,  or  by  any  eondition  per- 
IvntoA  m  the  f»n  of  tke  fcoAr,  or  otberwifc,  whereby  the  itate 
is  in  any  fon  atoided« 

•«  CmufilehmrmJkitfeifieJitfrtmitni&rftKdr^tfafem^^c.'**  (a.R«p.S9-) 
Here  it  appeareth»  that  for  the  condition  broken,  the  heire  of  the 
huiband  may  enter ;  for  albeit  no  right  deicend  from  the  hufband 
to  his  heiie»  yet  the  tkle  of  entry  by  force  of  (he  condition  which 
the  hoiband  Created  upon  the  feoifement,  and  refer ved  to  him  and  4«  H<6.  i. 
his  heirs,  doth  defcend  to  his  heire  ;  and  Lmkum  faith  u-uly*  that  fo  9-  "•  7-  M*  ^ 
it  ha(i>  beene  «dj«d««l.  "^^^^ 

\  ham*s  cH«. 

•«  Sur  U  i^ire*^    Nota^  when  the  hdre  in  this  cafe  hath  entred  ( ^nt-  »♦  b- 
for  thecon<filiott  broken,  and  hath  avoided  the  feotfemeni,  the  4^**'  *«•••) 
cllate  of  the  heke  vanifheth  away,  and  prefently  the  eitate  veileth 
in  the  feme  or  her  heires»  without  any  entry  or  daime  by  her  or 
them ;  for  the  heire  entreth  in  refpeft  of  the  condition,  upon  the 
reall  contradl,  and  not  of  any  right,  as  hath  beene  faid ;  and  if  the 
huiband  himfelfe  had  re-entred»  the  ftate  had  veded  in  his  wife : 
ajnd  therefore  where  Littleton  and  our  bookes  fay,  (hat  the  wife  Whittir^hm^s 
fliall  enter  tipon  the  heire*  the  meaning  is,  th^t  after  the  re-entry  of  *^»  «hi  U^m^ 
fbe  beire  Ihe  may  enter* 

SeA.  633, 

JTEM^fi  fmi  khirhrix  fue  ad  A  L  S  O,  if  a  womaD  inheritrix  hath 
'^  un  harefij  quel  haron  eft  dnm  ags^  a  hufband  who  is  within  age,  and 
ii  il  tftiont  dans  age  frit  un  feoffinent  bee  bccing  within  age  maketh  a  fe- 
de  Us  Ufununts  fin  firm  enfee^  it  mir  cffemem  of  the  tenements  of  his  wite 
rufty  il  ad  efte  queftimy  fi  lafrme  port  in  fee,  and  dieth,  it  hath  beene  a  qucf- 
mtiTy  ctt  nwty  bfc.  Et  ilfembli  a  afi  tion,  if  the  wife  may  enter  or  not,  &c 
<unsy  qvt  tmtry  lafrffu  afres  la  mort  And  it  fecmeth  to  feme,  that  the  en- 
fa  haro/ty  eft  cwgeaiU  en  ceji  cat.  Car  trie  of  the  wife  after  the  death  of  her 
quant fr  harm feafrittielpoffinenty^c^  hufband,  is  congeable  in  this  cafe, 
il  putjfoit  bien  entevy  nient  contrijieant  For  when  her  hufband  made  fuch  fe- 
tielfeoffmtnty  fifr.  durant  la  coverture ;  offinent,  &c.  he  might  well  enter,  not- 
it  il  ne  fuijfoit  enter  en  fin  droit  de*  withflanding  fuch  fecflTnent,  &c.  dur- 
ing, mes  en  le  droit  la  feme:  ergo,  ing  the  coverture;  and' he  could  not 
tiel  droit  que  il  avoit  d^entrer  en  dhitfr  enter  in  his  owne  right,  but  in  the 
femey  feTr .  ceft  droit  d^entrer  demurt  al  right  of  his  wife :  ergOy  fuch  right  as 
feme  apresfon  deceafe.  bee  had  to  enter  in  the  right  of  his 

wife,  &c.  this  right  of  entrie  remayn- 
eth  to  the  wife  ^ter  his  deceafe. 

TH  E  feafon  here  rendr^  by  Littleton  is,  for  that  the  hufband  Whitcingham> 
cannot  enter  in  his  owne  right,  but  in  the  right  of  his  wife ;  ^*^*»  "^*  ******* 
and  the  heire  of  the  huiband  cannot  enter,  for  no  right  or  title 
defcend s  unto  him*  and  the  wife  in  this  cafe  fhall  take  benefit  of 
the  nonage  of  her  hufband,  and  .enter  into  the  land. 
^f  an  infant  be  tenant  for  another  man's  life,  and  make  a  feoffe- 
isent  in  fee,  and  cefy  que  vie  dieth,  the  infant  himfelfe  fhal  not 
^iCTf  bepaafe  he  hath  no  right  at  all* 


Lib.  J,     Cap.  II.    Of  Difcontinuance. 


Sea.  634. 


(«.  Rep.  43.) 

14.  E.  5.    Bre« 
aSi.   i4«  £•  3* 
P«ni  fuit  infra 
xtatcm  6* 
F.N.  B.  I9«. 
(I.  Roll.  Abr. 

634.) 


If  die  hnfband  withia  tge  take  to  wife  feme  tenant  in  taile 
general!*  and  the  httflMnd  make  a  gift  in  taile  and  dieth  within 
age«  in  this  cafe  the  wife  may  enter,  as  Ltithtw  here  boldeth» 
or  the  heire  of  the  hufband  in  refpe£i  of  the  new  reverfion 
defcended  unto  him  may  enter.  But  if  the  heire  enter*  pre- 
fently  thereupon  his  eftate  vaniflieth.  If  tenant  in  taile  being 
withm  the  age  of  one  and  tweoty  yeeres  make  a  feoffment  in  fee* 
and  after  is  attainted  of  felony  and  dieth,  the  entry  of  the  iflue  is 
not  lawful! ;  for  his  entry  is  not  lawfall  in  refpeft  of  his  eftate 
only,  bat  of  his  blood  alfo  which  is  corrupted;  and  therefore  in 
that  cafe  he  is  driven  to  \\\%  formedon. 

If  hulband  and  wife  be  both  within  age,  and  they  by  deed  in- 
dented joyne  in  a  feoffment  referring  a  rent,  the  hufband  dieth, 
the  wife  may  enter,  or  have  a  dum  fuit  infra  ^etattm.  Bat  if  fhe 
were  of  full  age,  Ihe  fhall  not  have  a  dum  fuit  infra  atatem,  fof 
the  nonage  of  ner  hufband,  albeit  they  be  but  one  perfon  in  law. 


Scdt.  634. 


J^T  il  y  adejli  dUf  que  fi  diux  joyn* 
^^  ttnantt  ijteants  deins  age  font  un 
ftoffmtnt  tn  /><,  et  tun  des  enfants  devy^ 
€t  ranter  furvefquiji ;  enfant  que  let 
ambideux  enfants  puifjint  enter  joynt" 
ment  en  lour  viesy  eel  droit  accrutft  tout 
fi  luy  que  furvefquifty  et  pur  ceo  ce^ 
fuy  que  furvefaui/l  poit  enter  en  /'/n- 
tigrttc^  (^Cm  Et  auxy  P heire  U  baron 
^ui  ftfi  le  feoffment  delus  age  ne  poit 
entery  Isfc,  pur  ceo  que  nul  droit  dijcen" 
djji  ft  iiel  heire  en  U  cas  avantdity  pur 
ceo  que  le  baron  n'avoit  unques  riens 
for/queen  droit  defafemCy  Wf. 


AND  it  hath  beene  faid,  that  if 
^^  two  joyntenants  being  widiia 
age  make  a  feoffement  in  fee,  and  one 
of  the  infants  die,  and  the  other  fur- 
viveth ;  in  as  much  as  both  the  in- 
fiants  might  enter  ioyntly  in  their  lives> 
this  right  accnieth  atl  to  him  which 
furviveth,  and  therefore  bee  that  fur- 
viveth  may  enter  into  the  whole,  &c. 
And  alfo  the  heire  of  the  hufband 
which  made  the  feoffment  within  age 
cannot  enter,  &c.  becaufe  no  right  der 
fcendeth  to  fuch  heire  in  the  cafe  afore- 
(aid,  for  that  the  hulband  had  never 
any  thing  but  in  right  of  his  wife,  &c. 


[337'4 


a  I.  E.  3.  50. 
]8*  £•  2>.    Brc> 
S^i.    6.E.  3.4. 
^^  H>  6.  6* 
1 9.  H  6.  6. 
39.  H.  6.  42. 
34.  H.  6.  '^x. 
Y.  N.  B.  191. 
Sec  of  this  in 
tiie  Chapter  of 
Joyntenants. 
(8.  Rep.  Whit- 
|in2haxQ*s  cafe) 


«  pO IT  enter  en  Pefttiertie,  tfr."      And  the  reafon  hereof  i? 
^  *     implied  in  this  (tff.)  for  that  they  may  joyne  in  a  writ  of 
right,  and  therefore  the  right  (hall  furvive.     But  they  cannot  joyn^ 
in  a  dum  fuit  infra  ^rtatem,  becaufe  the  nonaee  of  the.  one  is  not  . 

the  nonage  of  the  other.    In  this  cafe,  if  one  joyntenant  had  made  [l^Tib.] 
a  feoffment  in  fee  and  died,  the  right  ihould  not  have  furvivcd,  ^^ 
for  the  joynture  was  fevered  for  a  time.    If  two  joyntenants  be, 
and  the  one  is  of  full  age,  and  the  other  within  age,  and  both  they 
make  a  feoffment  in  fee,  and  he  of  full  age  dieth,  the  infant  (luu 
enter,  or  have  a  dum  fuit  infra  atatem  but  fpr  tjie  mpitic, 


6oa:o 


Lib*. 


Of  Difcontlnuance.       '   Scd,  635,  636. 


Se6t.  635. 

(F.N.B.  192.1. 
5.  Rep*  27«  29.      6.  Rep.  3.      9.  Rep*  S4.  b.    8.  Rep.  42.) 


r  T  auxy  quant  un  enfant  fait  un 
^-^  feoffment  ejleant  delns  age^  ceo  ne 
hty.  greevera  ne  ledra^  mes  qiie  il  pott 
inter  Uen^  i^c.  car  ceo  ferroit  encounter 
reafony  que  tiel  feoffment  fait  per  celuy 
que  ne  fuit  able  de  faire  tiel  feoffment^ 
greevera  ou  ledera  auter^  de  toller  eux 
di  lour  entrej  (sfr.  Et  pur  aux  caufes 
ilfembk  a  afcunsy  que  apres  la  mort  de 
tiel  baron  iffint  ejleant  deins  age  al 
temps  de  le  feoffment ^  £s^f.  que  fa  feme 
bien  poit  entery  &rV. 


AND  alfo  when  an  infant  make  a 
,  feoffment  being  within  age,  this 

fhall  neither  grieve  nor  hurt  him,  but 
that  hee.may  well  enter,  &c.  for  it 
fhould  be  again  ft  reafon,  that  fuch  fe- 
offment made  by  him  that  was  not  able 
to  make  fuch  a  feoffment,  fliall  grieve 
or  hurt  another,  to  take  them  from  their 
entry,  &c.  And  for  thefe  reafons  it 
feemeth  to  fome,  that  after  the  death 
of  fuch  hufband  fo  being  within  age 
at  tlie  time  of  the  feoffment,  &c.  that 
his  wife  may  well  enter,  &c. 

«    ThfES  que  il  poii  enter  iien,  l^c.*'    Here  is  implied,  that  he  Bra6t.  fol.  14.. 

^rl  night  enter  cither  within  age,  or  at  any  time  after  full  BrittonfQl.S8.i* 
age,  and  .hkcwife  after  his  death  his  heirc  may  enter.    MJiorem  ^^^^l  '  ^' 
gnim  conditionemf acere  poteft  minor  deterior em  nequaquam*  (Poft.  350.  b. 

Nota^  A  fpeciall  heire  ihall  take  advantage  of  the  infancie  of  380.  b.) 
the  anceftor.     As  if  tenant  in  taile  of  an  acre  of  the  cuflome  of 
borow  Enelifti  make  a  feoffment  in  fee  within  age>  and  dieth,  the 
youngeft  tonne  (hall  avoid  it ;  for  he  is  privie  in  bloud,  and  claim- 
eth  by  difcent  from  the  infant. 

And  fo  if  tenant  in  taile  to  him  and  the  heires  females  of  his  (^-  '^^P-  54- 
bodie  make  a  feoffment  in  fee  and  dicth  within  ate,  having  iffae  ***  *'^ 

a  fonne  and  a  daughter,  the  daughter  (hall  avoia  the  feoffment. 
And  fo  note,  that  a  caufe  to  enter  by  reafon  of  infancie  is  not  like 
CO  conditions,  warranties,  and  eftoppels,  which  ever  defcend  to  the 
heire  at  the  common  law. 

The  reiidae  of  this  Seftion  upon  that  which  hath  beene  faid  is 
evident. 


Seft.  636. 


T  TE  At,  ft  feme  inheritrix  prent 
barony  et  ont  ijfue  fitSy  et  le  baron 
morufij  et  el  prent  auter  barony  et  lefc'^ 
cond  baron  kffa  la  terre  que  il  ad  en 
droit  fa  feme  a  un  auter  pur  terme  de 
fa  vtty  et  puis  la  feme  morujl,  et  puis 
le  tenant  a  terme  de  vie  furrendi/i  fin 
eftate  a  le  fecond  barony  lie.  quaere,  fi 
^e  fits  le  feme  pott  enter  en  cejl  cas  fur  le 

Jecond 


A  L  S  O,  if  a  woman  inheritrix  tak- 
^^  eth  hulband,  siid  they  have  iilUo 
a  fonne,  and  the  hufband  dieth,  and 
fhe  takes  another  hufband,  and  the 
fecond  hufband  Ictteth  the  land  which 
he  hath  in  right  of  his  wife  to  another 
for  terme  of  his  life,  and  after  the 
wife  dieth,  and  after  the  tenant  for  life 
furrendereth  his  eftate  to  the  fecond 

^  hufband. 


Lib*  3*    Cap.  II.      Of  DifcQBttnoancc*  SoBL  6^64 


jkcsnd  karmt  duratti  Im  vU  It  unami  a    Inilhairij  &c  f  #7y,  if  ike  tene  %£ 
terwu  ie  vU^  *  (^r.    .^i  i/  ^  ^Zerr/    the  vife  nay  cntor  in  diis  cafe  opoo 


i(rr,  fKT  0^is  la  mmt  U  tmattt  a  Urwu    the  fecoad  hiiftand  doriag  die  life  of 
di  vU^  te  fii$  la  ftme  ptit  tnur  \  fmr    tonm  fer  life,  &&    Bur  it  is 


^#  ^ir^  Zr  (uptmunuamce^  qiu  pat  iami»    hm^  that  after  the  dcMh  of  the 
JtUmtm  pff' Urme  de  w^  €jt  deurmwa,    fer  Cfe^tfaeibo  of  dK 
i^^«  /i^  Xf  iwrf  de  mejmg  u  imaai  a    becaufe  wcdikondtm 
tnrau  da  vii  f.  only  for  imne  of  life,  ii  dttamuMxdf, 

&C.  hy  tbc  deadi  of  die  iuac  taual 

(^,,t.  k.     -  ^VR2ENDEX."/i.Jim r^i., poperly  u * yed&rjy  of 
s.  Itoil  A>»>  *A  rsate  for  life  or  yearcs  to  nia  Uiat  hask  aa  ivmedate 


eflase  ia  reverfioo  or  rcmaiatfer,  wbcreia  tlie  eiatc  fer  Gfe  or  jcue% 
fluir  4lfo«rDe  by  notsall  agrecmem  bctwacBc  ihcm.  (i)  « 

(AflCSAl  b.)         Note,  there  be  three  kmde  of  fttrreoders*  vis.  a  (arreadcr  pro*  [33^' ^i 

perl/  taken  at  the  ftoooKMi  law^  which  is  here  before  deferibed, 
aod  whereof  Uniestn  fpeaketh.  ( 1 )  Seoondly,  a  feireDder  by  oif- 
(9,  x«7».  7^>  tone  of  lands  hokko  by  copy,  or  of  cnfooiary  eflates,  whereof 
%.li-M.Dxr.i76.  yon  have  read  befere»  Sea.  74.  and  a  forrender  improperly  taken 
^  A^/  ^  ^''  appeare  before*  SiS,  $^0,)  of  a  deed.  And  fo  of  a  fencnder 
49!  e!  i.^»*  ^^  *  patent*  and  of  a  rent  newly  created*  and  of  a  fee  fimple  10 
11.  h!  4.2.'  die  king. 
A2.  H«4.  2u    J3*ll«4«i> 

14.  K.  1. 1^.  A  furrender  properly  taken  is  of  two  (brts*  -viz,  a  forrender  lA 

»ri?  %*^*  deed,  or  by  exprefle  words,  (whereof  Uitlum  here  patteth  an 

4a  £.  V  i4«  example}  and  a  furrender  in  law  wrought  by  confeqoent  by  ope. 

31*  Arr.  s6.  ration  of  law.    Littleton  here  putteth  his  cafe  of  a  furrender  ot  an 

<o.  £.  J.  d»  eftate  in  poflefioo>  for  a  right  cannot  bee  furrendered.    And  it  is 

^  M  x^  to  be  noted,  that  a  furrender  in  law  is  in  (bme  cafes  of  greater 

^!«r  ^7. '  fofcc  than  a  furrender  in  deed«     As  if  a  man  make  a  leafe  for 
f.An;io.  4.  Ms.  ye^c*  to  begin  at  Michagtmafi  neat,  this  future  iotereft  cannot  be 

Dicr.  141.  Airrendredp  becaufe  there  is  no  reverfion  wherein  it  nuy  drowne; 

SI.  Eiix.  D\eu  but  by  a  furrender  in  law  it  may  be  drowned.    As  if  tbe  kilee 

^^  before  Michaelmaffe  take  a  new  Icaie  for  yeares  either  to  begin  pre* 

a;.  H^6.%.  f<?ntly,  or  at  MichaelmaJ/e»  this  is  a  furrender  in  law  of  the  former 

%i.  IL  7.  4.  leafe.     Fort  tor  C^T  itquior  eft  di/fe/uio  Ugis  fuam  homims,  (a) 

ft4-  H.  7.  4.  Lib.  6.  f.  69.    Sir  Moyle  Fioche*s  cafe.     (5.  Rep.  lu    !•  Leo.  32|.     4.  Rep.  53.) 

(ic  Rep.  67.  6.  Rrp.  69.        Cro.  Jac.  84.       ft.  Roll.  Abr.494«       AnL  47.  b.        Dyer  58.) 

sf  ti.  C.  33.  27.  AlT.  46.       14.  H.  7.  4.       I.  H.  6.  I*        PL  Com.  541. 

Alfo  there  is  a  furrender  without  deed,  whereof  £////</•»  pucteth 
here  an  example  of  an  eftate  for  life  of  lands,  which  may  be  fur- 
rend  red  without  dcedf  and  without  livery  of  feifin  s  becaufe  it  is 
but  a  yeeldingt  or  a  rellorin?  of  the  ftate  againe  to  him  in  the  im- 
mediate reverfion  or  remainoer,  which  are  alwayes  favoured  in  law. 
And  there  is  alio  a  furrender  by  deed ;  and  that  is  of  things 
that  lie  in  grant,  whereof  a  particular  eflate  cannot  commence 
wichout  deed,  and  by  confequent  the  eflate  cannot  be  furrendred 
without  deed.    But  in  the  example  that  Littleton  here  putteth,  the 

eflaio 

*  &j.  not  in  L.  and  M.  nor  Roh,  f  GV.  added  JL.  and  M.  and  Roh* 

[35«.  a.] 
(0  LScf  Note  »74.]  (i)  [Sec  Note  295.] 

•  (1)  ^Scc  N«te  »96.J 


I 
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I  eftate  might  commence  without  deed,  and  therefore  might  bee  fur- 

I  rendred  without  deed.     And  albeit  a  particular  eftate  oe  made  of 

lands  by  deed,  yet  may  it  be  furrendred  without  deed,  in  refped  of 
the  nature  and  qualitle  of  the  thing  demifed,  becaufe  the  particular 
ellate  might  have  beene  made  without  deed  ;  and  fo  on  the  other 
iide.     If  a  man  be  tenant  by  the  courtefie,  or  tenant  in  dower  of 
.    an  advowfon,  rent,  or  other  thing  that  ties  in  grant;  albeit  there  (AriM25.  b. 
the  cilate  begin  without  deed,  yet  in  re(pc€t  of  the  nature  and  qua-  ^ro*  Ctr.  •;99« 
litie  of  the  thing  that  lies  in  grant,  it  cannot  be  furrendred  without  ?1??^**  ^^ 
deed.     And  fo  if  a  leafe  for  life  be  made  of  lands,  the  remainder  ^^'' 
for  life ;  albeit  the  remainder  for  life  be?an  without  deed,  yet  be* 
cauie  remainders  and  reverfions,  though  they  be  of  lands,  are 
things  that  lie  in  grant,  they  cannot  be  furrendred  without  deed. 
See  in  my  {(.eporcs  plentiful!  matter  of  furrenders* 

«*  ^are,  fi  hfiu  la  feme  feit  enter,  He***    Here  Littleton  mak-  ( to.  Rtp.  6ti^ 
eth  a  qutere.    So  as  grave  and  learned  men  may  doubt,  without  ^7*) 
any  imputation  to  them ;  for  the  moft  learned  doubteth  rooft,  and  the 
more  ignorant  for  the  moft  part  are  the  more  bold  and  peremptory. 

It  is  holden  of  fome,  that  after  the  furrender  the  iflue  in  taile 
during  the  life  of  tenant  for  life  may  enter ;  for  that  having  re- 
gard to  the  iflue,  the  ftate  for  life  is  drowned*  and  confequently 
the  inheritance  gained  by  the  leafe  is  by  the  acceptance  of  the 
T  0  u  1  farrender  vaniOted  and  gone  :  as  if  tenant  in  tdle  make  a  leafe  for 
133^*^*3  1>^*^»  whereby  he  gaincth  a  new  reverfion  (as  hath  beene  faid)  if 
tenant  for  life  furrender  to  the  tenant  in  taile,  the  eftate  for  life 
being  drowned,  the  reverfioh  gained  by  wrong  is  vani(hed  and 
gone,  and  he  is  tenant  in  taile  againe  againft  the  opinion  obiter  of 
rortington^  21.  U,  6.  53.  ^  «»•  H.  fi.  55. 

But  herein  are  two  diverfities  worthy  of  obfervation.    The  firfl  (Ant.  1%^, 
is,  that  having  regard  to  the  parties  to  the  furrender,  the  eftate  is  8.  Rep.  145.) 
abfolutely  drowned,  as  in  this  caie  betweene  the  leffce  and  the 
fecond  baron.    But  having  regard  to  ftrangers,  who  were  not  par- 
ties or  privies  thereunto,  left  by  a  voluntary  furrender  they  may 
receive  prejudice  touchine  any  right  or  intereft  they  had  before 
the  furrender,  the  eftate  hirrendred  hach  in  confidemtion  of  law  a 
continuance.  (1)     As  if  a  reverfion  be  granted  with  warrantle,  and  45.  £.  3*  i> 
u-nant  for  life  furrender,  the  grantee  Ihall  not  have  execution  in  5-  ^.  5.  ^. 
•  value  againft  the  grantor,  who  is  a  ftrangcr  >  during  the  life  of  9»^-4-*8. 
tenant  for  life;  for  this  furrender  ihall  worke  no  prejudice  to  the 
grantor  who  is  a  ftranger. 

So  if  tenant  for  life  furrender  to  him  in  reverfionr  being  within  4©  £.3.  t|« 
age,  he  ftiall  not  have  his  age;  for  that  (hould  be  a  prejudice  to  ^*£' t"  **" 
a  ftranger,  who  is  to  become  demandant  in  a  reall  a£Uon«  *   £.  \,  ^7. 

If  tenant  for  life  grant  a  rent  charge,  and  after  furrender,  yet 
the  rent  remaincth,  for  to  that  purpofe  he  commeth  in  under  the  ^<   A?r    o 
charge.     Caufd  qua/upra.  7.  H.  6.  b. 

If  a  biftiop  be  feifed  of  a  rent  charge  in  fee,  the  tenant  of  the  (6.  Rep.  79. 
land  enfeoffe  the  btftiop  and  his  fucce/Tors,  the  lord  enter  for  the  7«  ^^p.  3b. 
mortmaine,  he  Ihall  hold  it  difcharged  of  the  rent;  for  the  cntrie  ^^^  i^-j.  b*) 
for  the  mortmaine  aftirmeth^ the  alienation  in  mortmaine,  and  the 
lord  claimeth  under  his  eftate ;  but  if  tenant  fur  life  grant  a  rent 

in 

(i)  On  the  furrender  oF  term*  of  years     for  yeart,  fee  Hughes   ▼•   Robotham»   ift 
Iby  one  termor  for  yeuri  to  anoiha*  termor     do.  302. 
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b  fee,  and  after  mStQ§t  the  gfaatec*  aad  tke  kflbr  e«er  for  the 
forfcitore*  the  rent  is  reviTcd*  for  tbe  lefior  doch  dauK  afaore  the 
feofmcnt.  Bat  if  I  grant  the  jeverfioo  of  mj  tenaac  for  Hfe  to 
aaotiier  for  terme  of  his  life,  and  tenaot  for  fifr  attome,  now  is  the 
araftftof  tnaot  f^r  life  difponifliable.  (2)  Afterwards  I  releafe  to 
the  rraotee  for  life  acd  hu  heiresy  or  grant  the  icrcffiDn  to  faini 
and  his  heires ;  now  albeit  the  tenaot  for  life  be  a  IraDgcr  to  it,  jet 
becaofe  he  attorned  to  the  grantee  for  life,  the  eibte  £r  life  which 
the  grantee  had  flu!]  have  00  coctinnance  ia  the  cje  of  the  law  as 
to  him,  bat  he  ihall  be  poniihed  for  wafle  done  afterwaid. 

The  fecood  direrfitie  is,  that  for  tne  benefit  of  an  eftranger  the 
cflate  for  life  is  abfolately  determined.  As  if  he  in  the  reverfioa 
make  a  Icafe  for  yeares,  or  grant  a  rent  charge,  &c  and  then  the 
leflee  for  life  furrender,  the  leaie  or  rent  fiull  comiDeace  «a/«r/- 
naat.  So  in  the  cafe  of  Littlaem,  firft,  betwceoe  the  leflee  and  the 
fecood  hofband,  the  flate  for  fife  is  determined  ;  and  fecondly,  for 
the  benefit  of  the  ifloe  it  ihall  be  fo  adjodged  in  law.  Here  note 
a  direrfitie,  when  it  is  to  the  prejudice  of  a  flianger^  and  when  it  is 
for  his  benefit. 

If  a  man  maketh  a  leafo  to  ji.  for  Hfe,  refenring  a  rent  of  40 
fhillinfs  to  him  and  his  heires,  the  remainder  to  B.  for  life,  the 
MaJ^tmt  the  rererfion  m  fee  to  B,  A,  attcrne,  B,  (hall  not  hare 
the  rent ;  for  that  although  the  fee  fimple  doe  drowne  the  remain- 
der for  life  betweene  them,  yet  as  to  a  ftraoger  it  b  im  efe;  and 
therefore  B,  fliall  not  hare  the  rent,  bat  his  heire  (hall  have  it. 

A  mafter  of  an  hofpitall  being  a  fole  corporation,  by  the  coafent 
of  bis  brethren  makes  a  leafe  for  yeares  of  part  of  the  pofTeffions  of 
thu  hofpitall ;  afterwards  the  leflee  for  yeares  is  made  mafier,  the 
terme  is  drowned ;  for  a  man  cannot  have  a  terme  for  yeares  in 
his  owne  right  and  a  freehold  in  aiuir  droit  to  confift  together  (as 
if  a  man  leflee  for  yeares  take  a  feme  leflbr  to  wife).  (3)  [a\  But 
a  man  may  have  a  freehold  in<fais  owne  right  and  a  terme  in  atiter 
droit :  and  therefore  if  a  man  leflbr  take  the  feme  lefTee  to  wife, 
the  terme  is  ^ot  drowned,  but  he  is  poflefled  of  the  terme  in  her 
right  during  the  coverture.  [^]  So  if  the  leflee  make  the  leflbr  his 
executor,  the  terme  is  not  drowned.     Caufi  qudjufra,  (4) 

But  if  it  had  beene  a  corporation  aggregate  of  many,  the  mak- 
ing of  the  leflee  matter  had  not  extinguilhed  the  terme,  no  more 
than  if  the  leflee  had  beene  made  one  of  the  brethren  of  the  hoT* 
pitalL 


*  Sc<a.  637. 


[T^QTA^  que  un  eftaU  talk  m    ^OTE,  that  an  eftatetaile  cannot 
^^    foit  ejle  difcontlnue^  mes  la  ou  bee  difcontinued,  but  there  where 

hee  that  makes  the  difcontinuance  was 
once  feifed  by  force  of  the  taile,  unles 

it 


ceftuy  que  fait  le  difcontinuance  fuit  un 
foits  fcifti  per  force  de  letailc^fmon  que 

foit 


*  The  part  of  this  Seftion  within  crotchets 
js  not  cither  in  L.  and  M.  nor  Koh.  nor 
^^SS.  and  the  reir.aindcr  of  this  Se^ion  in 


thofe  copies  immediately  follows  (with  a 
fmi  11  variation)  that  part  of  the  work  which 
is  diillngulfhcd  by  Sc6l.  631. 


(a)  Sc-f  note  a.  ante  2x8.b. 

(3)  Ctfrtt.  Ltchden  v.  WinTmorCi  1.  Roll.  Abr.  934. 


(4)  [Sec  Note  »97.1 
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« « 
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foit  per  reafon  degarrantle^  £^r.  Ccme\    it  be  Jby  reafon  of  a  warranty,  &c*  As" 
Ji  foit  aieL,  pieTj  et  jks^  *  et  Payel  fii^    if  there  be  grandfather,  father,  and  fon, 
tenant  en  taiUy  et  eft  diffeijie  per  le  pier     and  the  grandfather  is  tenant  in  taile, 
^ug  eft  fonfits^  et  le  pur  fait  un  feoff"    and  is  difllifed  by  the  father  who  is 
ment  de  ceo  fans  garranty  ft  devie^  H    his  fon>  and  the  father  maketh  a  feofF* 
puis  l^aiel  deuiiy  le  fits  bien  polt  enten  ^;^Qnt.  of  this  without  warranty  and 
fur  lefeoftte^  pur  ceo  que  ceo  nefuit  pas  ^*  die,  and  afterwards   the  grandfather 
difcontinuance^  entant  que  le  pier  ne  fuit    ^ies,  the  fon  may  wel  enter  upon  the 
j^fie  per  force,  de  le  taiie  al  temps  Jei    feoffee,  becaufc  this  was  no  dif^py^l- 
feoffmeni^  dfff.  mes  fuit  feijie  en  fee  per     nuance,  inafrtiueh  as  the  father  wa&4;u](li 
le  difftifinfait  al  ayeL  feire<^  by  force  of  die  eotaile  at  tl)^* 

linne  of  the  feoffment,  &c.  but  was  feifed  in  fee  by  the  diU'ellin  pf  the  grand<>>* 
fathcR '  ^         .  :  ' 

"  TT^  fi^*^-^    ^^^  '^  "  *^  ^^  obferved,  that  it  is  not  nccefliry  vide  Sea.  65?«- 
^   that  the  tenant  in  taile  bee  ever  feifed  of  an  cRate  tdle  at  (^'  ^^^^  ^^* 
i  -  the  time  when  the  difcontinuance  of  the  whole  efiate  is  ber^un  ;  as  ^^' 

[339'  *^'J  ^^  tenant  in  taile  make  a  leafc  for  life,  whereby  he  gaineth,  as  ha:K 
b?erfc  faid,  a  fee  fim pie  by  wrong;  in  this  cafe  if  he  gr?nt  the 
rcvcrfion  in  ^tt^^  and  the  leffee  dieth»  the  whole  eftate  is  difconii- 
naed;  and  yet  at  .the  time  of  the  grant  (by  v.hich  the  difcrmtinu- 
aoce  continueth)  hee  was  not  feifed  by  force  of  ;he  taije ;  ^nd  there- 
fore Littleton  materially  added  thcfe  words  (un  folts)  that  is,  that  VMc  Sea.  59^1^     "^ 
hee  was  once  feifed  by  force  of  the  cftate  taile:  and  feeing  that  5^    l?o' 
(as* hath  beene  (aid)  a  difcontinuance  is  a  privation,  th^  rule  of  law    ^'   ^'  ^ 
I  agreethwell  with  the  rule  X){  philofophie,  that  <mmi  pti<vatio  pra» 

^  Jmpponit  hmiitum,  and  therefore  he  ca»&oc  difcontinue  that  eftate 

wUcb  he  never  kad. 

*'  SAmr  fite  il  Jmt  per  rea/bn  del  garrautie^  fefr."     For  in  many 
cafes  a  warrantie  added  to  a  conveyance  is  faid  to  make  a  difcon- 
tmuance  ukcffe^t^  akhough  he  that  m^de  the  conveyance  was  never 
icifed  by  force  of  the  eftatc  taile>  becaufe  it  takcth  away  the  entri© 
of  him  that  right  hath,  as  a  difcontinuance  doth.     As  if  tenant  in 
taile  be  difieifed  and  dieth,  and  the  iHue  in  taile  releafe  to  the  9.  E.  4.  r9. 
diffeHbr  with  warrantie  ;  in  this  caic  the  iffuewas  never  feifed  by    »»•  E.  4.  n. 
force  of  the  tail«;  and  yet  this  hath  the  effedl  of  a. difcontinuance  ai»E'4'97« 
hy  reafon  of  the  warrantie,  and  the  reafon  hereof  appeareth  before 
(in  this  Chapter. 

'*  Lefifs  p9et4tueri^^    Sut  if  thd  fatheivtba^  made  the  feoffment 
ijad  fur vived 'the  grandfather,  iip  Should  n«vcT  have  enired  againft  J5.B.4.pifcont> 
liis  ovn  fcoffimcot;  but  albeit  the  fachcr  had  furviyed,  .yet  after  ^^'^^^  "*'''^' 
his  deccafe .  the  fonne   (bould  have  entrcd*  for  the  realbn  hercy  ^iTe.  aVot- 
^eel«kd'by  Littleton^    But 'if  the  feoffment  had  beene  \\\x\\  war-  g^  e;4|  i^, 
tantic,  th6n  i:  had  wrought  the  efFed  of  adiJcorftinuance  :  aud  there-  39.  H.  6.^45. 
fore  imittleton  faithy^zL  gartaniy^  wichbuc  warrantie,    *  "     zt.  H.  6.  51, 

•  *  IS*  £•  4*  '1* 

•■  .  ,  .  .  ..         1,  Mar.  DUr.,  98. . 
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7  TEM^  ft  fifumr  in  taile  fint  tm     A  LSO,  if  ftittht  hi'  taile  make  a 

Zftf/i  tf  trn  outer  tur  terme  de  ^i^  et    ^^  feafe  tb  another  for  terme  of  life; 

h  tenant  en  taih  ad  ijfue  et  deviit^  et  A)^and  die  tenant  in  tayle  hath  iflue  and 

reverfton  Je/iind(ft'  a  fin  ijfiuy  etpuis    dieth,  and  the  revernon  deicendeth  to 


nffiu  groma  b  reverften  a  luy  diften" 
du$^  #  trir  auter  en  fee^  efle  tenant  et 
ierm$  de  vie  attmima  *  it  devie^  0t  U 
granta  dd  revirRvn  enter^  &r.  et  eft 
ftjfi^  en  fee  m  la  vie  del  iftite^  etpuis 
if  we  en  te  iaile  ad  fffl/e  fits  it  devte^  il 
femhU  que  ce»  ffeft  fas  difcontinuawci  a 
lefttSj  nus  que  U  fitx  pott  enter^  (fc. 
fur  cee  quiftm  fiery  a  que  le  reverfim 
di  fee  ftmple  difcendijiy  tic.  n^avmt 
unques  riens  en  la  t$rre  ferftfrce  de  It 
taiUy  liu 


his  iflue,  and'  after  the  ifitie  granteth 
die  reverTion  to  hinf  dbfcended,  X» 
another  in  (ee,  and  the  tenant  for  life 
attorne  and  die»  and  the  grantee  of 
the  rererfion  enter,  &c.  and  is  feifed 
in  fee  in  the  life  of  the  ifliie,  and  after  f^^Otbii] 
the  ifTue  in  tayle  hath  iflTue  a.  Ion  and  ^ 
dietb,  it  feemes  that  this  a  na  difcon- 
tinuonce  to  the  ibn>.  but  that  the  iba 
may  enter,  &c.  for  that  his^  father,  to 
whom  the  reverGon  of  the  fee-  Ample 
defeended,  had  never  any  thing  in  the 
land  by  force  of  the  entaile,  &r» 


DHcont  30. 
43.  £d.  3. 6. 


r\  F  diis  opixdoQ' »  LittletM  in  our  bookes. 

ii«  H.  6.  5*.     4.  H,  7. 17.     (x.  RoIL  Abr.  634,)        (4.  Vt^  39.  |6»  X5&} 

**  hi  grantee  del  renerfion  etntr^  13  cS*    Here  it  is  to  be  atider« 

flood  andobierved,  that  in  this  cafe  of  the  grant  of  tbe  reverfion. 

Littleton  doth  not  fay  fims  garrautie ;  becauie  if  a  warrande  \aA 

been  added*  it  had  wrought  bo  difcontinuance,  for  that  (as  hath 

11,11.6.51, 53*  beenc  faid)  the  dtfcootinuanee  in  judgement  of  law  was  but  for 

(Ant*  333O        Yih :  but  when  the  addidon  of  a  warrantie  doth  worke  a  difoonti'- 

nuance*  then  Littleton  tixxkk^ftini  garrantUr  as  you  may  obferfS 
often  in  this  Chapter. 


Sea.  639. 


f^AR  ft  homejfeifte  en  droit  fa  feme^    12 

lejfa  mefig^  fa  terre  a  un  auter  pur  * 
termi  de  viV,  ire  eft  le  reverfton  di  fei 
fhfple  a  U  haron^  l^ct  Etft  le  baron 
niorufij  vivant  fa  fenti  ei  le  tenant  a 
terme  de  vie^  f  ^'  itf  riverfion  d^cendifl 
al  heiri  le  haron^  ft  li  bebre  U  baron 
grpnt  le  reverfton.  a  un  aitter  enfee^  et 
le  tenant  atturna^  &r.  it  puis  le  te* 
naunt  a  terme  di  vii  morufty  et  le 
grauntee  del  reverfton  en  eel  iafe  enter : 
%en  eeft  cafe  ceo  n*eft  pas  dtfconti§tu^ 


once 


•  et  devie^  ^  le  grantor  del  re'verfion 
enter ^  &c — C?f,  tt  puts  le  tenant  a  fermt  de 
n/ii  nun^t  et  ceiuj  en  le  rever/on  entroy  &r* 


O  R  if  a  man  feifed  in  Ae  right 
of  his  wife,  lettetlf  the  fame  land 
to  another  for'  tenfne'  of  life^  now 
is  the  reverfton  of  she  fee  fin^e  tb 
fhe  hylbancly  &c.    And  if  the  huf- 
band  dieth,  li? ii^  his  wife  and  the  te«* 
nfmtfor  life,  and  the  re?erfion  defcend 
to  the  hetre  of  the  hufband,  if  the    ^ 
beire  of  the  hufband  grant  the  rever-   L 
iion  to  anodier  in  fee,  and  the  ta^ftfF^ 
attorney  &c«  and  afterwards  the  tenant ' 
for  lifi^  dieth,  and  the  grantee  of  the 

revcrfion 


L.  and  M*  and  Rob. 

t  //  not  in  L,  ami  M.  nor  ft»fa. 

i  en  cefi  cat  not  in  L.  and  M.  uor  Rsi^ 


n 


w 


\ 


I340.  a.] 


« 


t 


lib;  3^ 
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4inrf  tf  Im  fimi^  mn  la  fenu  bienpok 
inter  fur  U  granieiy  i^c^  pur  ceo  que  le 
grantor  k*avoit  riens  al  temps  del 
graunij  en  le  droit  la  fenuy  quant  il 
jift  le  graunt  del  reverfan^ 


reverfion  in  this  cafe  enter:  in  this 
cafe  this  is  no  difcontinuance  to  the 
wife,  but  (he  may  well  enter  upon  the 
grantee,  &c.  becaufe  the  grantor  had 
notliing  at  the  time  of  the  graunt,  in 
the  right  of  his  wife^  when  hee  nudt 
the  graunt  df  the  reverfion. 


"*  nARJi  bme  fiifie  en  droit  fa  feme,  leffa.  l^c.'*    Here  Little^  |^  ^-  3-  , 
^  ton  p^ttct^  his  cafe  where  the  baron  onely  makes  a  leafe  for  ,8.  Aff!*p?i 
fife;  for  if  he  and  his  wife  joync  in  a  leafe  by  deed*  there  the  ,8*  £.-^.54! 
reverfion  is  not  difcontinaed.     See  before,  StS,  bzo*    More  need   38.  E.  3. 32. 
not  to  be  faid  hereof  in  refped  the  like  cafe  of  tenant  in  taile  hath  ^v*^  ^*  ^4* 
been  explained  before,  » i.  H.  6. 52, 53. 

Difcoat  30* 


Sc€t.  640* 


r  T  ijfmt  ilfemblej  coment  que  homes 
'^^  queuxfont  inheritables  perforce  de 
le  taiUy  et  Us  nefueront  unques  feifiet 
perforce  de  mefme  le  taiky  que  ttel  fg" 
^ffements  ou  grants  per  eux  fait  Jans 
elaufe  de  warranties  tfefi  pas  difconti" 
fttiome  a  lour  iffiies  apres  lour  deceafiy 
mes  que  lour  ij/ues  poyent  bien  enter^ 
bfcm  eoment  que  ceux  queuxfierent  tielz 
grants  en  lour  vies  fueront  forharres 
eTeatrerper  lour  fait  demefney  &V. 


(1.  Roll.  634.) 

AND  fo  it  feemetb,  that  men 
'^  which  are  inheritable  by  force  oif 
an  entaile,  and  never  were  feifed  by 
'  force  of  the  fame  entaile,  that  fuch  fe« 
ofiements  or  grants  by  them  made 
without  claufe  of  warrantie,  is  ifo 
difcontinuance  to  their  iflues  aftq^ 
their  deceafe,  but  that  their  iflues  may 
well  enter,  &c.  albeit  they  whicn 
made  fuch  graunts  in  their  lives  were 
forebarred  to  enter  by  their  owne  z&j 
&c« 


Seft.  641 


VT file  tenant  en  task  adiffue  deux 

fth  '^  f^i^^  dipifsft  fon  tier^  et 

ant  fait  feoffment  en  fee  fans  claufe  de 

garranttej  et  deviajans  tffue^  et  puis  le 

pier  devii^  le  puifne  fits  poii  bien  enter 

Jkr  lefe^ei  pur  <eo  que  U  feoffment 

Jon  eigne  frere  ne  post  efire  dtfcontinu^ 

^mceyPfsr  ceo  que  il  ne  fuit  unques  feifie 

per  force  de  mefme  k  ttule.     Car  il 

jemble  emcunter  reafon,  que  per  matter 

en  fait^  l^c,  fans  claufe  de  garrantie^ 

^ome  post  £fconiinuer  un  *  fait^  ^c. 

que 


(10.  Rep.  95.) 

AND  if  tenant  in  taile  hath  ifiue 
'^  two  fonnes,  and  the  eldeft  dif- 
feifeth  his  father,  and  thereof  maketli 
a  feoffement  in  fee  without  claufe 
of  warrande,  and  die  without  ifiup, 
and  after  the  father  die,  the  young* 
eft  fon  may  well  enter  upon  the  fe- 
offee; for  that  the*  feoffement  of  his 
elder  brother  cannot  he  a  dtfconrinu-<» 
ancc,  becaufe  he  was  never  feifed  b^ 
force  of  the  (ame  tayle^  For  it  feem- 
etb  to  be  againft  reafon»  that  ky  m^t- 

ter 


fatt-^taily  L.  aad  M* 
'      i^a  t 


*  * 


Lib.  3«    Cap.  I  u      Of  CKfcontinnance. 


Sc3L64^ 


fmt  m  fuli  imi^ti  fc'iJU  f€r  fsrce  de 


5^557 


ler  in  hSLy  &c.  «r  flsont 
nmie,  a  man  ilicKild 
deed,  &C.  due  W2« 
ferce  of  the  Lme  taJc 


IB  thcie  two 
6id  bdbre)  a 
Icifed  bj  Ibicc  of  Um  laik,  mxf 


iEucd  b^ 


0 


tks^  he 
thedfeaofa 


«  //mt  pm  di/c9mtimmir  mm  fmt,  l£t7^    This  is  nitaken,  ani 
ft0iil4  bCpimmg  f9it  4tjc9mimmer  mm  idUi  and  £»  ii  the  cdgifuiL 


Sea.  642- 


[340.  b,] 


t  AT  ^  f  "^^  fifcUfe^nUr  it 

^  etJt'Ummt  dorM  Us  tenements 
m  un  outer  en  4-  toiUj  U  remainder  a 
un  auter  en  fce^  it  puts  le  iinant  en 
tallefait  un  leas  a  un  borne  pur  temu 
de  v//,  Vc,  favant  le  revet fion^  tSt*  et 
puis  granta  le  rroerficn  a  un  auUr  en 
fe4^  it  li  tinant  a  terme  de  vie  atturna^ 
t^c.  et  puis  li  grantee  del  reverfion  m^ 
fujl  fans  beire^  ore  mefme  le  reverji^tt 
dtvlent  al fc'tgnkr  per  voy  iTifcheate* 
Si  en  Cijl  cas  le  tenaU  a  terme  de  vie 
deviajij  et  le  feignior  per  f>rce  de  fm 
efcheate  enter  en  la  zie  le  tenant  en  le 
taile^  et  tuis  le  tenant  en  le  taile  mo^ 
rujtn  il  jemhle  en  cto  ens  que  ceo  n^ejl 
pas  dtfcontinuance  al  tffiie  en  le  taile^ 
m  a  celuj  en  U  umainder^  mes  que  il 
post  Hen  enier^  pur  ceo  que  le  feignior 
eft  eins  per  voy  defchecity  et  nemy  per 
le  tenant  in  le  tail/,  dfc.  Mes  kcixi 
cffct^  fi  le  reverfion  ujl  efle  execute  en 
le  grantee  en  le  vie  de  tenant  en  le  taile^ 
ear  adonque  ujl  le  grantee  cfl  eins  en 
li's  tenements  per  le  tenant  en  le  tayUy 


I^^OTE,  if  diefe1iekrdanlf&. 
nam,   and    the  tenant  gtvedi 
lands  to  another  in  taile,  the  ranain* 
der  to  another  in  fee,  and  after  the 
tenant  in  tulc  makes  a  leaie  to  a  man 
for  a  terme  of  life,  fcc  bving  the  re« 
Terflod,  2rc.  aiid  after  grantetfa  the 
reverfion  to  another  in  fee,  and  the 
tenant  for  life  attome,  &C  and  after 
the  mntee  of  the  reverfion  die  with- 
out neire,   now   die  £une  reverfiod 
comiceth  to  the  lord  by  waj  of  efeheat. 
If  in  this  cafe  die  tenant  for  life  dieth, 
and  the  lord  by  force  of  bis  efcheat 
enter  in  the  life  of  tenant  in  taile, 
and  after  the  tessuit  in  taik  dieth,  it 
feemeth  in  this  cafe  that  this  is  no 
difcootinuance  to  the  ifTiK  in  taSe,  nor 
to  him  in  the  remainder,  but  that  he 
may  well  enter,  becaufe  the  lord  is  io 
by  way  of  efcheat,  and  not  by  the  te^ 
nant  in  tayle.   But  otherwife  it  fhould 
bee,  if  the  reverfion  had  beene  exe- 
cuted in  the  grantee,  in  the  life  of  te- 
nant in  tayle,  for  then  had  the  grantee 
been  in  the  tenements  by  the  tenant. 
in  taile,  &c. 


Vi4«  SeA.  610.    'Y*  H  6  reafon  of  ihh  cafe  is  here  rendred  (as  before  it  was  ifti 

■^  this  Chapter)^  th^  ftlbdt  the  reverfion  be  executed  in  the  lord 
by  efcheat  in  the  life  of  icmhit  in  taile,  yet  becaufe  he  is  not  in  by 
the  tenant  !•  taile  bat  by  efcheati  it  worketh  no  difcontinuance* 

Bot 


*  fifr.  added  in  L.  and  M.  and  Kob^ 
•I'  Ncta, — ISefHy  L.  and  M.  and  T^a)%, 
4.  udtif  li  f^maimder  b  un  attter  oMp  not 


in  !»•  and  M.  nor  Roh. 
X  fEfr.  not  in  Xi.  and  M»  ffior  Rob« 


• 


# 


Lib.  3* 


Of  DifcontJUMncji^  Sed:.  ^^^'^^AS^ 


fiat  if  it  had  beene  executed  in  tlie  life^of  tenant  iotalle  in  the  Lil>>  i*fbl.  ij6c^ 
grantee  which  was  in  by  tenant  irt-'dftte,  Ihen  the  Tori  by  efcheat  ^*  3»  *«*•  6*» 
Sieql^  have  taken  advantage  of  it,    'But  of  chb  'fu^^nt  hath  ^* 
bcene  ikid  before  in  this  Chapter.    . 


Se<5t.  643,  644,  &  645. 


I'  TEMy  ft  un  parfon  tPun  ej^  ^ 

ou  un  vicar  d'un  efgUfe-i  aliin  cer^ 
taine  terns  cu  Unements  farcel  de  fon 
gUhcy  ^c,  a  un  outer  enfee^  et  morujf^ 
0u  reftgney  &c.  Jin/u^ceffir  pott  bun 
ehiery  niefU  cwtrifieant  tiel  alienation^ 
come  efi  dtt  en  un  Nota  2.  H.  4. 
Terme  Aftch*  quod  lie  incipit. 


A  LS  O,'  if  a  paHbn  of  a  church  or 
^  vicar  of  a  church  alien  certaifie 
lands  or  tenements  parcell  of^  hw 
glebe,  &c.  to  another  in  fee,  and  die 
or  refigne,  X^.  his  fucceflbr  may  well 
enter,  nocwithftan^in^*  fuch  aliena^ 
tion,  as  is  faid  in  a  Nota  2.  H.  4*.  7^^ 
mino  Mich,  whicb  begioncth  thus. 


Sed.  644^ 


'M'  OTA  <juod  diflum  fuit  pro 
lege,  en  un  brief e  de  accompt 
port  per  un  majler  d^un  college  *  vers 
un  chapleine^;  ^^^  fi  un  parfon^  ou  un 
vicar^  graunt  certaine  terre  quel  eft  de 
droit  fan  ejglife  a  un  auter  et  devie^ 
^u  permute^  U  fuccefjhr  poit  enter,  iifc» 
Etjeo  croy  que  la  caufe  efiypur  ceo  que 
ie  parfon,  ou  vicar,  que  eft  Jeifte,  cfr. 
come  en  droit  de  fon  efglife,  fCdd  pas 
droit  defeefimpU  en  les  tenements,  f  et 
Ie  droit  de  fee  ftmpJe  de  ceo  demurt  en 
afcun  auter  per/on  ;  et  pur  eel  caufe 
(on  /uccejfor  poit  bien  enter,  nient  con-^ 
ttifleant  tiel  alienation^  i^c* 


%J0  TA  quod  diaum  fmt  pH^oggU 
in  a  writ  of  account  brouglKby 
a  tnafler  of  a  college  againft  a  chap^* 
lainci  that  if  a  parfon,. <#  ricar,  ^jg^t 
certaine  land  whichu.isL  of  the  right'^if 
hi3  church  to  another  and  die,  or 
changeth,  the  iltcceifi^r  may  entcr^ 
&c.  And  I  take  the  caufe  to  fj^e,  fpr 
that  the  parfon,  or  vicir,  that  is  feifed^ 
&c,  as  in  right  of  his  Church,  hath  nol 
right  of  the  Le  fimple  ip  the  ttnm^ 
mentf,  but  the  right  of  the  fee  fim- 
ple abideth  ir^  another  perfbn;  and 
for  tins  caufe  his  fuccefTour  may  well 
enter,  tiotwitt^fUnding  fuch  suieiiay^ 
tion,  &c. 


Sed:.  645*        f 


« 

•f^JS-  tin  evejquep^it  aver  breve  de 

droit  de  \  tenements  de  droit  defon 

^glifcy  pur  ceo  qut  Ie  droit  eft  en  fon 

itoapHer^  et  Ie  fee  fimple  demurrant  en 

»  *.     luy 

■  ||f  vers  uu  ebafleige'-^d'uH  cl^^l,  L«  and 
l£  and  Roh. 


.\ 


^  et^de,  U  ind  M;  gteg| 


f 


17  O  R  a  bifliop  may  haye  a  writ  of 

right  ■p)f  the  tenements  of  the 

right  of  his  church,  for  that  the  fighc 

is  in  his  chapiter,  and  the  fee  fim|jle 

abideth 


4  teytefrfents  de  droit  de'fon  efgUfe^  fur  ce§ 
que  Ie  droit  eft  en  fon  cbapitfTf  it  ie^^UQi  ia 
U.  and  M,  Vfi^i  Hoh«. 

^*4"  .. 


•V 


V 


Lib*  3.    Cap*  II-       Of  DHcontinu^ce.  Seft.  64^0 

/m/  H  en  fin  chapiter.    Et  un  deuHi  ttidedi  in  him  and  in  his  diapttcr. 

f9U  aver  ireve  de  Jroitj  pur  ce^  que  le  And   ai  deane  may  have  m  writ  of 

dr9it  demurt  en  luy.    %  Et  un  abbe  rights  becade  the  right  remaynes  in 

p^it  aver  briefe  de  droits  pur  cee  que  him.    And  an  abbot  may  have  a  writ 

U  droit  demurt  en  luy  et  en  fin  eevent.  of  ri^ht,  for  that  the  right  remaynes 

Et  un  mafter  d*un  bofpitaU  peit  aver  in  him  and  in  his  covent    And  a 

briefe  de  dreit^  pur  ceo  jue  le  droit  de*  mafter  of  an  hofpitall  may  hare  a  writ 

murt  en  luy  et  ^U^  confrereSy  fsfr.  of  right,  becau(e  the  right  remaineth 

£t  fie  de  alils  §  caftbus  confimilibus.]  in  him  and  in  his  confreres,  &c  And 

Mes  un  parfon  ou  un  vicar  ne  poii  fo  of  other  like  cales.    But  a  paribn 

tf wr  briefe  ae  droits  ^c.  or  vicar  cannot  have  a  writ  of  right) 

&c« 

'<  pJRCEL  defim  glebe^  lie.''    In  whom  the  fee  fimpk  of  the  [34^*^ 
f«]  S.H.  6. 14.       '     glebe  is,  is  a  queftion  in  our  bookes.  [a]  Some  hold  that  it 
12.  H.  8.  a.        25  in  \^  patron ;  but  that  cannot  be  for  two  reafons.   Firft,  for  that 

in  the  beginning  the  land  was  given  to  the  parfon  and  his  facccf- 

fors»  and  the  patron  is  no  fucceilbr.    Secondly*  the  words  of  the 

VUe  Rrgiflr.       Wilt  ofjmrie  meritm  be,  Jl  fie  libera  eleemefiua  ecclefim  de  D.  and  not 

3^7jj|  45- E*  3-  ff  the  patrol^    Some.others  doe  hold  that  the  fee  fimple  is  in  the 

.:  .  ^'S^^f?.*y*      patron  and  <minary  ;  bat  this  cannot  be,  for  the  cai^es  above  b^ : 

(^.iJ^,49.  ^^  therefore,  of  neceffitie,  the  fee  fimple  is  in  abeyance, as  Littletm 

*a.)V.  *       '    *  laith.  And  this  was  provided  by  the  providence  and  wifdome  of  the 

'      F  N.  B.  19.  U    law  8  {on  that  the  parfon  and  vicar  have  curam  eunmarmm^  and  were 

^  ^^^j^i/'xt^    *-  ^''^^  ^^  celebrate  divine  fervice,  and  adminiAer  the  facramenu; 

134^  ^^  therefore  no  a£l  of  the  predeccffor  (hould  make  a  difcondoa- 

.  anf e  to  uke  away  the  eiltry  of  the  fucceilbr,  and  to  drive  him  to 

a  reall  a£tion»  wherby  he  (hould  be  deftitate  of  maintenance  in  the 

sneane  time.    Upon  confideration  of  all  our  bookes  I  obferve  thii 

^  I  diverfitie  :  that  a  parfon  or  vicar,  for  the  benefit  of  the  church  and 

of  his  fucceiTor,  is  in  fomc  cafes  elleenied  in  law  |o  have  a  Ua/ 

H      finaple  qualified  ;  but  to  doe  any  thing  to  the  prejudice  of  his|K- 

^^^^  ceflor  in  manv  cafes,  the  law  adjud|tth  him  to  have  in  effe{^  but 

^7m6,      ^     ^  ^^^^  ^^^  "^^'     ^^^  w/iSA^  puTlieis  caufie  eimiiparantnr :  and 

Wfc  ru.  143.     ^Summa  ratio  eft  qua  pro  relighue  facit.     And  EccUfia  fmngitur  vice 

minor  IS  9  melionm  facer  €  pot  eft  eotut$tionem/ttam»  deteriorem  nequaqnem* 
F.N.  fi.cs.  D.       Ai  a  parfon,  vicar^  archdeaeon,  prebend,  chantery  pjrieil,  and 
*  57.  E  r»         xhe  like,  may  have  an  action  of  wane,  and  in  the  writ  it  ihalLbe 
so.  H.  7  5«         fjiij^  ^  g^i,^  reduionem  ecclefiie^  lie.  ipjiui  £.  or  pretbenda  iffim  J, 
t.  K.  B.  49*  1.        And  the  paribn,  &c.  that  maketh  a  leafe  for  life,  (hail  have  a  ,4 

e      sn.ji.so.    E.  3.  €pnfimili.ta/m  during  the  life  of  the  leflee,  and  a  writ  of  entrie  ad  [34^*    ' 
Te  '^"p"^       comwuLnem  l^om  after  his  death)  or  a  writ  ad  terwumm  qui  pr^e* 
J^?s'^trrum  14.  'a»V/,  or  a  quod  permittae  in  the  debett  and  no^e  can  maintaine  any 
s.   14.  £.  3.        of  thefe  writs,  but  a  tenant  in  fee  fimple  or  fee  tayle^ 

1bid/i4.    F.  v.  B.  50.    so» E^s* »<•    »!•£•  3.  1  x.  lit.  Encric  lO*    F.  U,  B.  %q6*V'    Res'i^r*  zyi*     - 
^  £.  4.  %p      %,  £.  3.  tiL  £niij^.        7.  H.  3.  54.,  55.        (Ant.  67.  a.) 

And  a  parfon,  8tz.  may  receive  homage,  which  tenant  fbr  life 
cannot  doe.    Temps  £.  i.  Incfmbent  19.       •  ' 

tO^-^*B.4^.       [c]  Likewife  a  parfon,  ^cc  (hall  have  a  writ  oFmefne,  and  t 
I*.  50.  a.  fonUii  formam  fcojfamenti. 


XM  un  Me  post  aver%nefe  de  droits  ![^>4|^ 
pur  Wi  que  le  droit  demurt  en  m^  no(  in  I«,  I  {j^r.lKd 
^ttfi  M.  U9T  J^ohf  'h 


lut 


L«  and  M.  and  Bob. 
Xm  and  M.  and  Rob* 


V 


t342-  a.] 


Lib*  3*  Of  Difcontinuance.  Sedh  645; 

Bat  a  ptffixi  cannot  «iake  a  dKcondmuaice^  29  LluJeton  here 
teacheth ;  for  tkat  fhouUl  be  to  the  prc»^dice  of  his  fiicceflbr  to 
take  away  Iris  entrie,  and  to  drive  him  to  aTeali  adton* 

Alfo  if  a  parfoBy  kc  siake  a  leaiie  for  yeares*  referving  a  rent^  (r.  Roll.  Abt. 
and  diethy  the  leafe  ii  detennined  by  his  death;  ^t  if  itenanc  for  47€-479-4|8« 
life  had  madena  leafe, 'no  acceptance  of  the  rent  by  the«fucceflor  ^l^^^i^ 
•can  make  it  good,    Alfo  ^  a  rcall  aSiona  pasfoo,  vicai^  arch-  1'roU.  Abr.63. 
deacon,  prebend,  ice,  fhall  hanre  aid  of  ^the  patron  and  ordinarie,  as  334.)  ' 
tenant  for  life  (hall  have.    So  as  it  is  evident,  diat  to  many  pur-  %o.E*  3*6t*      ^ 
*pofes  a  parfon  hath  bat  in  effedk  an  eflate  'fer  life,  and  to  many  a  Aid.  30. 
qoalifiea  fee  fimple,  bat  the  entire  fee  and  right  is  not^n  him ;  \w'J^*^ 
«nd  that  is  the  reafon  that  hee  cannot  difcontinae  the  fee  iimple  that  g'  h*  6^ 
he  hath  not»nor  ever  had ;  for«  as  it  hath-beene  faid,  Om/nijvuvatw  1 1.  H.  6. 9.     '* 
Jrafitffcnit  habitum.    Aiid  for  the  fame  caufe  he  cannot  have  a  writ  6.  £.  3. 45.        . 
of  rsght4ight,«or.a4«ritcf  right  in  its  nature;  as  a  writ  of  rj£ht  t^'J^g^*'*^* 
/ur  di/claimtr*^ jQXxflomtt  alii  fervices^  me  injufti  'utxa^^raiimuaili''  (pio.'cis!^^ 
bus  di'otpt^  qaojurg,  and  the  like. 

fiat  here  it  appeareth  by  Littleton,  Aikt  Ack  tedies  politike  (s.  Cro.  so3«t 
^T  corporate  as  have  a  fole  feifin,  and  may  have  a  writ -of  Tight,  A  A.  325.  b. 
lor  that  the  fee  and  ri^ht  is  in  them  (albeit  they  cannot  dbMute)y  ^{^  ll%uT 
xonvey  away  their  lands,  &c.  without  aflent  of  others),  may  make  -' 

a  difcontinaance ;  as  a  biihop,  an  abbot,  a  deane,  a  mafter  4>f  aa  ** 
'hofpiulL  and  thp  like,  fiut  this  is  to  bee  under Aood  where  .a 
4leaDe  oroifDailer  of  an  hofpitall,  &c.  are  folely  feifed  of  diiHn£k 
pofleffions:  /or  if  the^odie  that  is  feifed  be  aggr^ate  dfonany, 
as  the  deane  a]idxhapiier,4nafter  and'confreres,  &c.  then  the  •feoff* 
ment  of  the  deane  or  mader  is  fo  farrefrom  a  difcontinaance  4M  it 
is  a  difleiltn. 

And  tbefe  that  have  thefee  and*iight  intthem  (hail  not  have  aid  44*2*  3*  <<• 
Jn  refpea  of  their  high  and  large  eilate,  ilbeitany  of  them  lie  "g"'^/^* 
nrefentable :  but  a  deane  that  is  coUative  (hall  kave  aid  of  the  ^g  £.^3. 7.' 

'  ^And  it  is  to  be  observed,  that  the  remedie  is  ever  agreeable  to  5.  £.2.  Aid  167. 
the  right :  and  therefore  the  biihop,  deane,  mafter  of  an  hofpitall,  '^*^*  ^  "' 
that  hath  college  and  common  fealc,  or  the  like,  fhall -have  a  writ  |J[  e?*/)!  ^ 
cf  right  rights  which  is  the  higheft  remedie,  for  that  they  have  the  i^e,  3!  juris 
higheft  eflate.  ucnun4. 

Here  LittUfn  citeth  the  bodke  cafe,  Mi<b.  2.  H.  4.  asaa  aotho- 
'fitie  whereupon  he  groundeth  his  opinion.     And  it  is  to  be  ob- 
fervedy  that^tbeyeares  of  ^.  4}  were  publiflied  4»efbre  Liakten  did 
Wtite.  •    ' 

But  at  this  di^^  the'l^op,  deane,  mafier  of  anliofpitall,  or  the  Vide  Sed.  527, 
like,  that  have  the  fee  and  right  in  them,  as  hath  becne  faid,  can*  ^^|')-,^^^  ,8, 
not  difcontinae;  neither  can  they  or  any  parfon,  vicar,  archdca-  i^Eiiz.  c.  10. 
con,  pfti^nd,  or  any  other  having  4Hiy  ^ccleiiafticall  living,  with  t.Jacqbi  cap.  3. 
aflent  of  deane  and  chapiter,  patron  and  ordinary,  or  the  confent  of 
any  others,  make  any  leafe,  gift,  grant  or  conveyance,  eilate, 
charge  or  incumbemncc  to  binde  his  iucci^or  othtr  than  for  tcrme  ^ 

H>f  one  and  twentie^yeares^  or  three  lives  in  poiTeilion, whereupon  ^' 

the  accuftom^d  rent  or  more  fhall  be  refcrved.     Thefe  be  excellent  ub  2.  fol.  4^ 
)awca,  and  have  beene  well  expounded  for  the  maintenance  of  reli-  Lib.  4:  tol.  76. 
ftion  aqjUhe  good  of  God^s  church ;  for  otherWife  ic  is  to  bee  feared  jf^^*  L*^*  S* 
.that  hd7  church  would  lol^;.  more  than  it  would  gaine  in  thefe  yb.^(^oi^I. 
,di4ycs.§  Ujn,  7!  fof.  i 

,  Ub.ii.foU67.     37.  H.  S.      31.  H«  S,      |s*  H«i*      37*  H.  %•-     i.  £•  6,  arc 

'  Aa.4.      .  But 


l^ib*  3*  Cap.  II.         Of  DkTcontinnancc. 


Seft.  646* 


Tf'JPafch.  14.. 
£liz.  the  Lord 
Cbeneye's  cafe. 

Erefque  dc  Caq- 
terburie*!  cafe* 

(2«  Sid.  48.) 


tib.  T.  f.  14*  ! 
porur*c  caTdT 


Fortcr'i  cafe 
ubi  fupra. 
Lib. 4.  III.  113, 
114.  116.  in 
Lambert' «  cafe. 

Xcclcfiaf^icus 
C.  14.  ver«  23. 


14.  E.  3.  juris 
Itcruzn  4. 


But  where  La  tie/ on,  in  (his  «nd  other  Seflioos,  Qiakps  mentioB  of 
inr.ilcrs  of  hofpitals,  ihe  reader  uiuft  know,  xhai  fince  LtuUtoi^ 
Wrote,  there  hath  hecne.a  great  alteralioD  in-dc  by  divers  »ds  of 
parli^meot  coiicerning  hofjpuaU. 

•'  Mafier  del  be/pit a!L**  Tliefc  points  concern :ng  hofpilals  were 
rcfolved  [r]  by  ilic  juiliccs. 

Firft,  tHat  no  hcfpitall  was  given  to  the  crowre  by  the  (latutc  pf 
27.  H.  8.  nor  any  hofpitall  is  within  thj  flatute  of  31.  H.  8.  of  010- 
nafteries,  but  only  religious  and  ecclefiailicall  hofpitals»  and  that  do 
lay  hofpitall  was  within  thofe  llatutes. 

Secondly,,  if  upon  the  foundation  of  any  lay  hofpitall  or  after  it 
was  ordninedy  that  one  or  dircrs  priefls  (hould  be  maintained  within 
the  hofpitall  to  celebrate  divine  frrvice  to  the  pooie,  and  to  pray 
for  the  foUle  of  the  founder,  and  all  ihriftian  fouIcs,or  the  like  ;  and 
that  the  poore  of  fuch  hofpitall  fhculd  make  the  like  orifons,  vet 
fbch  an  hcfpitall  is  not  within  the  faid  llatutes ;  for  the  hofpiiall  is 
lay,  and  not  religious ;  and  all  or  the  mofl  partof  antient  lay  hof- 
pirals  were  founded  or  ordained  after  the  like  fort;  and  the  makers 
of  ihcfe  Ihtntcs  never  intended  looverihrowwoikcs  of  cUariue,  but 
to  take  away  the  abufe. 

Thirdly,  that  no  hofpitall  was  given  to  the  king  by  the  ftaiute  of 
$7.  H,  8.  but  in  two  cafes,  where  the  donors,  founders  or  patrcn5» 
tec,  had  ^ntred  and  expulfed  the  prieds,  wardens,  &c.  betweene  il^e 
fourth  day  of  Pcbruarie,  An.io  27.  //.  JB.  and  the  five  and  twentieth 
of  December,  Aano  37.  //.  S.  or  where  king  Henn  the  eighth,  by 
commiflion  according  to  tiiat  a<f^,  (hould  enter  and  fcife  the  fame; 
but  thai  determined  by  the  death  of  that  king. 

Fourthly,  that  the  ilatute  of  i.  £.  6.  extended  not  to  any  hofpitall 
whaifoever,  either  lay  or  religious,  as  by  the  fame  appearcth. 

And  I  was  of  counfell  with  the  lord  Cheney  in  this  cafe,  whicb» 
feiing'it  may  doe  good  for  maintenance  of  charitable  ufcs,  [thought 
good  fummarily  to  report  it.  To  this  I  will  adde>  Fanit  pauf trunk 
<vita  pauper  urn  ;  <^ui  defraudat  eos  'virjangwnii  cji» 

A'o/^,  Of  hofpitals,  fomc  arc  corporations  aggregate  of  many  ^ 
as  of  mailer  or  warden,  &c.  and  his  confreres :  fome,  where  the 
mafler  or  warden  hath  only  the  eflate  of  inheritance  in  him,  and 
the  brethren  or  fi/lers  power  to  confent,  having  college  and  com* 
mon  fcale  :  fome,  wheie  the  mailer  or  warden  hath  the  Hate  in  hiixi» 
but  hath  no  college  and  common  fcale;  and  fuch  a  mailer  or  war- 
den (liail  have  tl  juris  utrum :  and  of  thcfe  hofpitals  fome  bee  eli- 
gible, fome  donative,  and  fome  prcfentahie. 


(F.  N.  B.  48.) 

A^  ES  le  pluh  haut  hricfe  que  lis 
potent  aver  tjl  />  hrhfe  di  juris 
utrLim,  le  quel  cjl  graund'prcofe  que  le 
droit  de  fee  n\/l  en  eux,  ne  en  nul 
autersj  C5i\  Jk/es  le  droit  defeefimple 
iji  en  abiiance^y  t^fc^  ceo  eft  a  aire^  qui 
tl  eft  tai.tjct.cme^.t  en  le  remembrance^ 
intendemnt.et  con/tderation  de  la  Uy^ 


Seft.  646. 


12  UT  the  hi^beft  writ  that  they 
can  have  i%  the  v^^rit  of  jtirtt 
utriim^  which  is  a  great  proofe  dwt 
tlie  right  of  fee  is  not  in  them,  nor  in 
any  others,  &c.  But  the  rij^t  of  the 
fee  fimple  is  in  abeiance)  that  is  to 
fay,  that  it  is  only  in  the*emcift- 
brance,  iutendmem  and  confider^tioa 


[342.  b.J  ♦  &c.    Car  msy  fomble  que  tiel  chofe 

•+  et  tiel  droit  que  eji  dit  en  divers 

Mvres  efirt  en  abeydnce^  eft  \  a-  tant  a 

^re  en  Latjnt-  (fciUcet)^  Talis  res, 

,   vel  tale  re<£lum,  q^ir  vel  qnod  non  eft 

\\\  hotnine  adtunc  fuperflite,  fed  tan* 

tummodo  e(^|  et  confiftit  in  confi* 

deratione  et  intelligentia  legis^  J  et 

quod  alii  dixcrunt,  talem  rem  aut  tale 

re^lum  fore  in  nubibus.      Mes  jeo 

fuppcfe  q^e  Us  intenderont  per  ceux  fn- 

rohj  in  nubibus,  &c.  come  jeo  aye  dit 

adtvant,  § 


Of  Discontinuance, 


Sc6l.  647.^ 


of  the  law,  &c.  for  it  feemeth  to  mc« 
that  fuch  a  thing  and  fucl^a^ighc 
which   is  fayd  in  divers   bookes  \j&> 
be  in  abeyance^  is  as  much  to  fay  in 
Latine  (fcilicet).  Talis  res^  veLtale 
re^lum^  qua  vel  quod  non  eft  ik  Bhnine 
adtunc  Juperftite^  fed  tanturnmodo  efty 
tt  cmfijiit  in  conjideratione  et  intelli^ 
gent  id  legisj  et  quod  alii  aixerunt^ta^^ 
Jem  rem  afittale  return  fore  in  nuhi^ 
bus      But  I  fuppofe,  that  they  nleancr 
by  tbefe  words  {in  nubihus^  ^cjy  as 
I  have  faid  before,  '^.  ^ 


*'   P  N  aheianceV  (i)  That  is,  in  expe6lation>of  the  French  word 
"^  hajer,  to  expe<ft.     For  when  a  parfon  dreth,  wee  fay  that  the 
freehold  is  in  abeyance,  becanfc  a  fuccefTor  is  in  expe^iition  to  take 
it;  and  here  note  the  neccffitic  of  the  true  interpretation  of  words. 

'  '  U  tenant  pur  ttrme  d^auter  'vk  dieth,  the  freehold  is  faid  to  be  in 
abeyance  untill  the  occupaht  entrethr    if  a  man  in.ike  a  leafc  for 

-Jifc,  the  remainder  to  the  right  heire«  of/.  S.  the  fee  fimpls  is  in 
abeyance  untill  /.  S.  dieth.  Andfo  in  the  cafe  of  the  paribn,  the 
fee  and  right  is  in  abeiance;  that  is^  in  expectation,  in  remem- 
brance, cntendment,  or    confideration  of  law,   1.  Ifi  confideratione 

Jive  tntelligtnua  Ugju  bccaufe  it  is  not  in  any  man  then  living ; 
and  the  right  that  is  in  abeiance  is  faid  to  be  in  nuf/Sus,  in  the 
clouds,  and  therein  hath   a  qualitie  of  fame  whereof  the  poet 

ipeaketh: 

IngrediturquefblOf  et  caput  inter  nubila  condit. 


a4<i  E,  5.  63. 
Vi.  Sea.  648^ 
649,  650,  65 !• 
Vide  Seel.  1. 
(Hob.  3,8. 
Anc.  263.  b. 
4    Roll.  339. 
Poft   345   a. 
z.  Rep«  66.) 


VIiS.4.i£r.^4, 


Sed.  647. 


TTEMyJi  tin  parfon  d'un  efglife 
devie^  ere  U  franktenevunt  del  gleke 
del  parfonage  eft  en  nuUuy  durant  le 
temps  que  le  parfonage  eft  votde^  mes  in 
abeiance  j  c  ejlafcavoir^  in  confideratim 
et  en  le  intelligence  de  le  leyy  tanque  un 
outer  foit  fait  parpn  de  mefnu  I* efglife  \ 
tt  immediat  quant  un  outer  eft  ||  fait 
parfon^  le  franktenejnenf  en. fait  eft  en 
luy^conu  fuccejfor^  <f 


ALSO,  if  a  parfon  of  a  church 
dieth,  now  the  freehold  of  the 
glebe  of  the  parfonage  is  in  none  dur- 
ing the  time  that  the  parfonage  is 
voide,  but  in  abeiance,  viz.  in  confi- 
deration and  in  the  undr^rftandin^  of 
the  law,  untill  another  be  made  par- 
fon of  the  fame  church  5  and  immc- 
diatly  when  another  is  made  parfort, 
the  freehold  in  deed  is  in  him  as  fuc- 
ceflbr. 


•  feTr^jiot  in  L.  and  M.  nor  Roh. 

i*  €t — cn^  L.  and  M«  and  Roh. 

4-  ^c,  added  L.  and  M.  and  Roh. 

J  Mei  jeo  fupt'Ofi  q^e  Us  intenderont  per 

ceux  paroU.  in-  nuOibus*  (^c,  not  in  L^fl&nd 

'*'  •    -      '    lA 

(i)  £,Seej!bte  »9«.) 


ofl 


Cf 


SI 


M.Yiof  Roh. 

§  Q^c.  added  L.  and  M.  and  Roh, 
II  fait  not  in  L.  and  M.  nor  Roh. 
^  f£c,  addtd  L.  and  M.  and  Kofa. 


■  / 


^  Lib.  3«     Cap.  ii«      Of 


»/lM  lit*  '  tl 


Srci>  6^8« 


•  ^^  boc,  dnae,  arcbicioM,  pfcWod,  vicar, 

^  IbleoiiToratMor  bodjpo&dkf^prciaKatmwcicdi^ 

9ratf  C  f.  c.s«  trbidi  ioheriuDCcs  put  m  abcucce  are  by 


of  a  Ukop^  ab» 
of 


Sed.  648 

«!:  A 


l343-«'l 


'  Zntf  argtur  et  din^  qmg  emUnd  ftu 

^naruj  fit  ^^Skter  am  rnt  cborge 

h^n  deigkhi  del  parfmMgi  em  fie^  «r 

iffmt  ebargtr  k  gUki  del  f^rfmagi 

ferpiiualmmt^  ergo  its  $ni  fiefanfUy 

4U  dtux  9u  un  di  iux  ^nek  fafimpli 

•  al  nmms  |.    A  ceo  fnt  tftn  reffm^ 

duc^  cui  il  eft  principU  en  Zr  /gr,  fvr 

de  <bsfou9i$  Urns  il  y  ad  fee  fiaifk^ 

i5c.  in  ajcun  bonuy  9U  %  auUrmeni  b 

fa  Jimfk  tjl  in  abeyance  |.     Et  un 

etutir  prituipU  ejlj  aue  ebijcun  tern 

di  fa  Rmpu  fiit  efin  charge  di  un 

rent'Chargi  en  fee  per  un  vcy  ou  per 

auter.    Et  quant  tiil  rent  eft  graunt 

pirJifait  le  parfon^  it  U  patron^  it 

firdinarii^  i^c^  en  fee^  nui  avera  pre^ 

judice  iupafdi  per  force  de  tiel  grants 

forfque  ih  ^  grantsrt  en  Uur  vies^  it 

Jes  heiret  le  patron^  et  Us  fucceffort  del 

irdinary  apres  lour  diceafe.     Et  apns 

tiel charge^  ft  U  ♦•  parfon  div'uyfen 

Juccejfour  m  poit  vener  a  le  dit  ejjglife 

de  ejlre  parfon  de  mifme  U  efglije  per 

la  leyy  forfque  per  prefentment  del  pa- 

troHy  et  admijjion  et  tnjiitution  del  or-* 

dinar  ie*  ft  Et  pur  eel  caufe  il  covient 

que  le  fuccefjhr  foy  teigne  content^  et 

agree  de  ceo  que  (on  patron  et  Vordi^ 

narie  Irfahnent  fefoyent  adevanty  i^c* 

Mes  ceo  n\fl  proofe  que  le  fee  fintpU^ 

iifc.  eft  en  le  patron  et  t'ordinarie^  ou 

en  aJcun  de  euxy  i^c.    Mes  la  caufe 

qui  tiil  grant  de  rent-charg^mlX  5/? 

*  al'^aUf  L.  and  M.  and  Roh. 
f .  (^c.  ftdded  L.  and  M.  and  RoH. 
X^uttrment  not  in  L.  and  M.  nor  Rob. 
jl  &c,  added  L.  and  M,  and  Roll. 
i  grantor^'^grantecj,  L,  and  Itf  •  and 


us  O  VJ^    HHDC    ptlJIIfCBUUe    wB 

aqipe  and  bj^  tint  iiufawnh  at 
a  parfon  wMh  the  afient  of  the  potnm 
aou  oraiiuiy^  may  grant  a  rent  dmce 
oat  of  cbe  ^be  of  the  parihnay  ia 
fee,  and  fi»  cfavge  the  gltht  of  die 
parfboage  fnpcnialK,  ^g0  tber  have 
a  fee  fimple,  <ir  ti^o  or  one  of  tbcoi 
have  a  fee  fimpfe  at  the  leaft.  To 
this  may  bee  aofwoned,  that  it  is  a 
principle  in  law,  that  of  everie  land 
there  is  a  lee  finple,  &c*  in  feme  bo- 
die,  or  otberwiie  the  f^e  iifn(^  is  ia 
abeyance.  And  tbere  is  another  prin- 
ciple, that  every  land  of  fee  iimple  may 
bee  charged  with  a  leot  charge  in  fee 
by  one  way  or  other.  And  when  fuch 
rent  is  granted  by  the  deed  of  the 
parfon,  arid  the  patron,  and  ordinarie, 
&c.  in  fee,  none  (hall  have  prejudice 
or  iofle  b^  force  of  fuch  gran;,  but  the 
giantors  in  their  lives,  and  the  heires 
of  the  patron,  and  the  fucceflbuis  of 
the  ordinarie.after  their  deceafe.  And 
after  fuch  charge  if  the  paribn  die,  his 
iiioceflbr  cannot  come  to  the  £iyd 
church  to  be  pat^  of  the  fame  oy 
the  lawybut  by  the  prefentment  of  the 
patron,  and  admiffion  and  inftitution 
of  the  ordinarie.  And  tor  this  caufe 
the  fucceflbur  ought  to  hold  htmfelfe 
content,  and  agree  to  that  which  his 
patron  and  the  ordinarie  have  law- 
fully done  before,  &c.  But  this  is  no 
proofe  that  the  fee  iimple,  &c.  is  in 
the  patron  and  the  ordinarie,  or  in 

either 


Rob. 

**  parfin  not  inL.  and  M.nor  Rob# 


P 

^tf 


^  &i.  ad<^d  L.  and  M.  and  Roh. 
Jl  &c.  added  lu  and  M*  and  Rolu 


1 


4^ 


I^«  3«.  Of  Dii£ontmuance<  Se6:.  648« 

^^^>  S^  P^  ^^  P^  ^^y  f 2^'*^  ovi'  either  of  them,  &c.  But  the  caiife 
roitf  intn'i/lj  f^c.  /»  £7  46V  efglife^Jii^  that  fuch  graunt  of  rent-charge  is«^ 
ir^^/,  /r  fatranfolonqui  ia  Uy  Umporalf  fioqd,  is,  &  that  they  who  hair/s  the 
4i  F^rdinarii  filmqiu  Ja  liy  fpirhual^  intereft,  &c.  in  the  fayd  churchi  vix« 
fiuront  cfftntusy  tu  fdrtUs  a  tiel  the  {latron  according  to  the  law  tem- 
<bargi^  &c.  £t  ti§  fimbit  i^i  ia  poridl^  and  the  ordinarie  according  to 
virit  <auft  que  titl  flebe  fnt  eftn  the  law  fpiritual,  were  aflendng,  or 
tbargt  en  pirpetmtk^  \  i^c.  parties  to  fuch  charge,  &c«     And 

this  feemeth  to  be  the  true  caufe  vikf  (uch  glebe  may  be  charg|fl  in  perpe«       ^ 
tuiticy  &c«  *^ 

* 
**  JL  tjt  MM  frineifle  in  h  le;,  lie.**    ^ndfttim^  fncd  ^  pufi  (A&t.io.K)       ' 

r-^  primum  eefutp  frotn  which  manv  caflp  have  their  originall  or 
beginnings  which  is  fo  ftrong,,as  it  uiifemh  00  concradidion ;  aod  1^ 

Yherefore  it  is  faid  in  our  books,  thd|||incient  principles  of  the     « 
law  [a]  ought  not  to  be  difpotedy  Contra  negantem  frincipia  non  eft  [«]it.H«4«^ 
Jijputandion*     That  which  oar  author  here  caUeih  a  principle*  ^ 

Be3.  3.  2r  90.  he  callech  a  maxlme.  ,  Scfts.l^^o^ 

Here  Littlet%n  in  anfwer  to  an  objeflion  alleageth  two  prtndples. 
firft, 

^  ^di  cbefcun  terrt  ily  eJfetfimpU,  fcfr,*»    This  is  per^ieelk 
nfernm,  and  needeth  no  explanation.    Secondly, 

•'  Che/can  ierre  de  fee  Jimple  ptet  ejtre  charge  en  fee  per  un  vpy  em 
*'  outer.**  Hereby  it  appearech»  thai  albeit  the  right  of  the  fee  um-   (Lunpefs  nfe. 
pie  be  in  abeyance,  yet  it  <|kv  be  charged  by  one  way  or  another|^  10.  Rej*.  46,^0!    4    ^ 
And  fo  it  may  be  aliened  inVe,  albeit  the  right  of  the  fee  be  in 
alley ance*  or  in  confideration  of  law.     And  herein  h  a  dhrerdtie 
worthy  the  obfervation  to  be  made,  that  when  the  right  of  fee  iinl^ 
pie  is  perpetually  by  judgement  of  law  in  abeyance,  without  any 
expedation  to  come  in  ejfe^  there  he  that  hath  the  qualified  fiee» 
smcurrentibus  hits  fuef  injure  refuinmtur,  may  charge  or  alien  it>  as 
in  the  cafe  of  parfon,  vicar,  prebend,  &c    But  where  the  fee  fim- 
pie  is  in  abeyance,  and  by  poffibilitie  may  tvcry  houre  come  in  ffie, 
there  the  fee  limple  cannot  be  charged  untill  it  commeth  in  ejfe*  (1)  (2.  RoU*4tty 
^  ^  As  if  a  leafe  for  life  be  made,  the  remainder  to  the  right  heires  of  4>90 
b«j  /.  i^.  the  fee^iimple  cannot  be  charged  till  /•  ^.  be  dead.    And  fo 
is  Littleton  tO  be  underHood,  viz.  that  either  it  may  be  charged  in 
pr^fenti^  or  in  futuro.  ^ 

▼ 
**  Cbefcun  tirre  de  fee  Jtmpk.^*    And  fo  it  is  of  lands  entailed, 
for  they  may  be  cWlged  in  fee  alfo ;  for  the  eftate  taile  may  be 
cut  off  by  fine  or  recovery.    Alio  the  eftate  taile  may  continue,  * 
and  yet  tenant  in  taile  may  lawfully  charge  the  land  and  binde  the  44*  ^*  3*«f»»9r% 
ifiue  in.  tailew     A$  if  a  diiTellbr  make  a  ^ift  in  taile,  and  the  donee  (Plo.Com.436.) 
in  coolidcration  of  &  releafe  by  the  dilTeifee  of  all  his  right  tg.the 
donee,  granteth  a  rent  charge  to  thfdififeifec  and  hi»  heiresjpro- 
porilonable  to  the  value  of  his  right,  this  fhali  bindojthe  ififue  in  ^ .  •^ 
faile.     i^ide  Se^l.  1.  JfridgewaterU  cafe;  which  lands,  by  the  rule  Bridgewat»r'» 

*  ..^  of  caik,*59-  3* 

^W'  ]|  QTr.  not  in  L*  and  Kl  nor  Rob.  ^ 


(x)  On  (ht  queftion,  whetbor  the  fee     abeyanee.  ftt  Mr.  Feafiie*s  Effay  on  Con* 
ftnple,  during  the  fufpence  of  a  contingent     tingent  ifemaifuiers,  }d  ed«  %7Si^^ 
Mmodor^  remains  in  the  grantor^  or  is  in  " 


^       Lib.  3.     Cap.  IT.     Of  DifcontHiiMLfye.  Seft.  6i|.8,. 

of  Liithtont  may  be  charged  :  and  therefore  if  tlie  Qwner  of  thofe 
thiriecne  acres  grant  a  rcnt-diargc  out  of  iTiofe  ihin*nc  acf^s 
gcileraHy,  lying  m  the  meadow  of  eightte,  without  mcrvtioning 
vvhere  they  Ifc  «parrictilarly  %  there,  as  the  Hate  in  the  land  remoircs, 
thtr  charge  Ihal!  remove  alfo.  Bat  fiwce  our  atithdr  wrote,  all  ec- 
cIcfiaAkkn  perfons  are  'di^ilb^ed  to  charge  in  f^^any  of  dieir  ecck^ 
iiailicaU  poffeffions,  as  before  hatbbeene  Ijpoken  of  at  large. 

• 

VMf  Sf^.  59V  *i  £f  quant  tie!  rtnt  tji  grant,  fefr.*'  This  is  an  excellent  intcr- 
(ix.a.  an-d  Siud.  pretation  and  limitation  of  the  hiid  principle,  viz.  Chat  none  fliall 
V*  e!  I.  tit.  *  ^^^'^  prcjucTice  or  loITc  by*any  fuch  grant,  but  fuch  as  are  parne 
Crane  90.  *  Or  privie  thereunto ;  as  the  patron  and  his  heires,  the  ordfnatry  ana 
S  R.2.  Annuit.  bis  iucceffors,  and  the  parfon  and  his  fuccclTors  ;  which  fuccelFoi^ 

of  the  parfon  are  to  be  Arcfentcd  "by  the  patron  or  his  heires,  and 
admitted  and  inflituteJ!cy  the  ordinary  or  hU  fucceflbrs.  The 
like  is  to  be  faid  of  an  ar^deacon,  prebend,  vicar,  chauntrie  prielt 
and  the  like.  9 


53 

(2.Cro.  197*) 


(5.  Rep.  81.)  €€  pgr  ltf)iit  U  parjhn,  et  patron,  et  Pcrdiuarie,  fcff."     Yet  if  the 

»^'  ^*  3»  parfon  die,  and  in  time  of  vacation  the  patron,  of  theaflentof  tltfe 

aoTe.' r^io,  ordinary,  or  the  patron  and  ordinary  grant  an  annaitie  or  rcnt- 

3.E.  3  17. '  charge  out  of  the  glebe,  this  ihall  (as  hath  beene  iaid)  bindetfat 

Rc;j.  33.  fuccecding  parfons  for  ever, 

(DDa.&Stud.        jf  there  be  parfon,  patron,  and  Ordinary,  and  the  parfon  by 

5^*  ^'^  the  ordinance  and  iflbnt  of  the  ordinarie  grant  an  annuide  to  ana.  j^344'* 

6.  E.  3.  4.  £5.^  ^^^^^  having  quid  pro  quo  in  confideration  thereof,  this  (hallbindc 

r,  N.  B.t%?  *  ^^^^  fucceffor  of  the  parion,  without  the  confeni  of  the  patron. 

17.  E.  3.  32-  A  church  parochiall  may  be  donad|e  and  exempt  from  all  ordi- 

•39.  E.  3.  17.  b.  'narie  jurifditJlion,  and  the  incumb^p^nay  rcfigne  to  the  patro*, 

ii.n.  4  63.  and  i)ot  to  the  ordinarie  ;  neither  can  the  ordinarie  vifit,  but  the 

Vi  ^"^  'a^i"^--  patron  by  comnuITioncra  to  be  fippointed  by  him.     And  by  Uttli-^ 

S^of  Vi.i.'a.  '^"'^  ^^^^>  the  patron  and  incumbent  may  charge  the  glebe;  and 

Jur.  vtr.  -,.  albeit  it  be  donative  by  a  layman,  yet  Mere  laicus  is  not  capable  ot 

ii.  AfT.  21;.  31.  it,  but  an  able  clerke  infra  facros  ordincs  is ;  for  albeit  hce  come  in 

13.  Afl.  2.  i^y  \^y  donation,  and  not  by  admiflion  or  inlritution,  yet  his  func- 

14.  H.  V  Qjar.  tion  is  fpiriiuail ;  and  if  fuch  a  cJerkc  donative  be  difturbed,  the 
JrT)j\  183.  patron  fliall  have  a  quare  impedit  of  this  church  donative,  and  the 
17.  E.  3.  i».  64.  ^^j^  fl^^ji  f^y^  ^^ij  permittat  ipfum  pr<tfentare  ad  ecclefiam,  ^c.  and 
rfN.B.^V"i6.  ^^clare  the  fpeciall  matter  in  his  declaration,  And  fo  it  is  of  a  * 
C.3.  Brc.  660. "  prebend,  chancery,  chappell,  donative,  and  the  lily ;  and  no  laps 
13.  E.  4.  3.  lliall  incurrc  to  the  ordinary,  except  it  be  {b  fpccially  provided  in 


6.H.7. 14.  the  foundation.  But  if  the  pattn  of  fuch  a  church,  chanter/, 
\**^H  ^6^*26^°"  ^^*PP^^^»  ^^'  donative,  doth  on^prefent  to  the  ordinarie,  and  his 
rl N.  B.  35.C,    clerke  is  admitted  and  inftituied,  it  is  now  fa^ome  prefentablc,  and 


never  (hali  be  donative  after,  and  then  laps  mall  incurre  to  the  or- 
Hil.  I.  Jjc.  dinary,  as  it  (hall  of  other  benefices  prefentablc.  But  a  prcfenta- 
coram  Reg.  rot.  tion  to  fuch  a  donative  by  a  llranger,  and  admiiSon  and  inflitotioo 
\^}-  j^?^"  ^\  thcreu|x>n,  is  m^Jcrely  void.  And  all  this  was  refolved  by  the  whole 
\Vil  G .tcr  def!  ^^^  ^(  ^^"fi'«  ^^^^^»  ^^^  ^^  reftoric  parochiall  donative  of  Saiiit 
In  Tief^/as.  '  '    Burian  in  ^he  co untie  of  Cornewall. 

17.  E.  3.  40.  ^^  appelieth  by  our  bookcs,  and  by  divers  a£ta  of  parliament, 

6  F.  3.  io. '       that  at  the  firil  all  the  bifhopricks  in  Engfand  were  of  the  king's    - 
ft;;.  E.  3.  tzm       foundation,  and  donative  per  traditionem  baculh  (id  f^j^f  crofier, 
Uni^  dc  I'rovi-  which  was  the  paftorall  ftaffe,  fcf  anftuU^  the  ring  whfftby  bd^was 
pa"  10  &  ea^*''  married  to  ihc  church.    And  king  Hfnrj  the  fcrft  being  reqoeffcd 


y 


W.  %.  ■''  -Of  DircontinuaHCC*  Scfit;  64*1 

by  tbe  biihop  oT  Rome  to  make  them  clc6live,  refufed  it :  hnt 

king  yohx  by  bis  charter  bearing  date  quixto  yunii,  anno  decimo  fep^  w 

UfRo,  granted  that  the  bifhcpricks  (hould  be  eligible.     If  the  king  F.  N.  B.  35.  E« 

doth  found  a  church,  hofpitall,  or  free  chappell  donative,  he  may  42.  A.  B. 

exempt  the  fame. from  ordinarie  jurifdiAion,  and  then  his  chanceU  V'^J}'^'^^^ 

lor  (ball  vifit  the  fame.     Nay,  if  the  kin^.  doe  found  the  fame  gg  -,'A?f.T<o. 

without  any  fpeciaU  exemption,  the  ordinane  is  not,  but  the  king's  ,5,  b'*  ^,  Scire* 

chancellor,  to  vjfit  the  fame.     Now  as  the  kirtg  may  create  dora-  Fac  n. 

lives  exempt  from  the  vifjtation  of  the  ordinarie.  To  he  may  by  his  <►•  H;  7-  *4* 

charter  licence  any  fqbjfft  to  found  fuch  a  church  or  chappell,  ^^.'3*  \\ 

and  to  ordaine  that  it  /hall  be  donative,  and  not  prcfentablf",  and  to  ^,77  ,.  5^, 

be  viftted  by  the  founder,  and  not  by  the  ordinarie.     And  thus  be-  R^.a^.  40. 

gaune  donatives  in  England,  whereof  common  pcrfons  were  patrons.     Dyer.  10.  i-il. 

I4.£).cft.5.      2.  H.  5.  c.  I.     (F.N.B.35.  a.) 

•*  OrdinarieV    OrJinarius  is  hee  that  hath  ordinarie  jurifiH:! ion  (9  R^P-  3^ 
\n  caufes  eccleiiafticall,  immediate  to  the  king  and  his  courts  of  4-  ^  ■^' ^">^    . 
common  law,  for  the  better  execution  of  jufticc,  as  Jic  biiliop  or      "'^     *' 
any  other  that  bath  exempt  and  immediate  jurifdidion  iii  caufes 
.cccleiiailicall. 

*«  L^  Umptrel^'*    Which  confifteth  of  three  parts,  viz.  Fir/1,  on  (Ant.  xto.  it^.' 
the  common  law,  exprefied  in  our  booker  of  law,  an  J  judiciall  re-  b.) 
cords.     Secondly,  on  (latutes  contaihed  in  a6ls  and  records  of  p:ir- 
liament.    And  thirdly,  on  cuilomes  j?r(5unded  upon  reafpn,  and  ufed 
time  out  of  minde;  and  the  condruaion  and  det'erminaiion  of  thcfe 
floe  belong  to  the  judges  of  the  real  me. 

•*  Ifji/pirUuah^Jc.'*    That  is,  thieecclcfiafticall  lawes  allowed  ^'4•Rep^7*.^ 
by;  the  lawes  of  this  rcalme,  viz.  which  are  not  a^inf\  the.  cammoa  J/^^^J^^     ^ 
law  (whereof:  thjc  king's  prerogative  is  a  principal  P^rO  nor.agaiuft  j^'  ^^^  5,  ^'^^^ 
,    4he  ilatu^^es  and  cuHomjes  of  the  fealfne;  and  regpluly  according  32.  H*^*»}« 
to  fuch  ecclefi^/U^all  lawes,  the  ordinarie  and .  other  eqckiiallicaU 
judges  doc.  proceed  in  caufes  within  their  x:onuf^n,cp..     And  t^is  ju* 
rifdift^o^  was  fo  bouodfd  by  the  aptiept.counaKtfi  lawef  of  th^  ^ 

Tealme,  and  iq  declared,  by  ad  Qf.p^rliameot^ 

**  Adm/^^  y  ififlifttfUti,'*    In  pr.opriet,ic  of  fpeech,  admi/Tioa  is^  ir 

when  the  biftop  uppn  examination  admitfetlv  hin^  to  be.ablc,  and  rvifu     e 
faith,  Mmi/io  ti  hai^hm,     U\  Inilitutibnis,  when  the  bLfhop  faith,  ifj      ^Vl^ 
iHjttiHO  fe  reattnm  talis  ecclefi*^  cunt,  cur  a  animafwat  (S  accije  curam  f^AQ^    Lib.  7. 
tuam  i^  w£an%.     [r]  Biit  fomediiies  in  a  more  la^gc  feafc,  adi^iffi^^  fo.  46. 
doth  include  hjjitutus  al/b.:  cujui  pr^/entatusjit  adtaiffuSy\L  e,)  /«-.   [rj  W.2.cap.5.      ^. 
Jiuutus.     And  it  is  to  obferved,,  ihatinj^t^tiqn  is  a  good  pli^artie  »3'E«*» 
Agaiull  a.common  perTon  (by t  not  ag^fnit  the  king^  unlc/Te  hCjhiJj  ^a.  h.  6.»7#  < 

induced)  ;  and  that,  is  .ihccau/b'  thai  regularly  plepa«;ti^  ftiall  b^  jgifi-VV 
tried  by  the  bi;hop,  becaufc  tlic.churdi  is  full  by.ii^ltkution,  whith 
is  a  fpirituall  adl;  bu(  void  or  110^. Vci'd. /ball  be  tried  b^  the  com-; 
inon  lavv. 

At  the  common  law^  if  an  eftrang.er  had  prcfcntcd  hU  clerks,  f'f?^'*^'^ 
And  he  had  beene  admitted'apd  inilituted  to  a  church,  whereof  any  Mi*rro7cap*% 
fubjeft  had  beenp  Javvfull  patron,  the  patron  -had  no  other  remedy  ^  5.   Brja,>n 
•    -|  to  recover  bis  advowfon,  but  a  writ  of  right  of  advowfon,  wherein  i'b.  4.  fj.  a;8. 
y^  t>«j  the  incumbetit  was  not  to  be  rennovcd  :  and  fo  it  was  at  the  com-  240*244.  &c. 

miwilaw,  if  an  ofurpation  had  becr«  had  upon  an  infant  or  feme  *9»-  /"'^J-''^- 
_^  *  •      *.  c.  €.11.10,17. 

•  covert,  6ntifa22,ai3, 

»%4* 


Uh3*   Cap«ii«      Of DBcoatsnuaiice*  86a»64f. 

5s.  )9.E.3.a4.  iii^  in^^  feme  coven*  and  Jie  in  the  reverfion  were  divnn  to  their 
4<i eI  tl  ^^'  *^^  ^^  "Sl"^  ^  advovviba;  for  at  the  coannon  law.  if  the  charch 
Quar.  iiDp.  t39.  wcre  oiice  fiill»  the  incumbent  could  not  be  renorcd*  and  pleoaitie 


j»E.t.Coai.»i.  generally  wat  a  good  plea  in  a  fmart  iw^idit,  or  affiie  oti 
^  3c. £.  u  Qoar.  frtfimtwumt ;  and  the  rcafoo  of  tlus  was,  to  die  intent  that  the  in* 
^^^''^  ^.  Cttfflbent  might  qnietlj  intend  and  applie  himfelfe  to  Ua  fpLricnaU 
l^b^M^sa  bl  <^rg«-  And  fecoodly,  the  law  intended,  that  the  bi(bop  that  had 
^.  lUf^  Cnm'ft  core  of  fooles  within  his  diocefle*  would  admit  and  inftitnte  an  able 
caft.  1.  Ceo.  nan  for  the  difcharge  of  hia  dade  and  his  gwne ;  and  that  the 
3*$'  ^*^*^  Infliop  would  doe  rieht  to  every  patron  within  his  diocefle.  But  a( 
3)*  ^)  the  common  law»  if  any  had  ufnrpcd  upon  the  kine*  and  1^  pre* 

ientee  had  beene  admitted,  inftitnted,  and  induced,  (for  without 

f  .N.  1. 36.  k*    indoffion  the  chorch  had  not  beene  foU  againft  the  lung)  the  idng 

143.  ■•  might  have  removed  him  by  fuart  imfulit^  and  beene  reftored  to 

35.  E«3*ct.3«    his  prefentadon;  for  thereb  ne  hath  a  prerogadve,  qukd  mmibm 

>>A***^''    ttmfMs  tccmrrit  npi  but  he  could  not  prefent,  for  the  plecanie 

\  H.  &."••***  ^^^^^  Wm  of  that ;  neither  could  he  remove  him  any  way  but  by 

'*  a£doo»  to  the  end  the  church  might  be  the  more  quiet  m  thcf  meane 

{•]  U- 1 W.  51-  time.  [  •]  Neither  did  the  king  recover  dammages  in  bis  qumre  impt* 

J^HtVtm.n.  ^^^  common  law.    But  the  faid  ftatote  [«]  hath  altered  the 

iSV  H.6.  ftS*      common  law  in  the  cafes  aforefaid;  at  namely,  l^mad  b9c^  f»^  fi 

ix.  E.  3.  fori  na  accifiai  M  fUmtudim  tcdtJUt  p€r  /turn  fffrl^m  fr^ffimtom 

Champcrtx  9.      itcMim,  «#»  propter  illam  pknituJinem  remameiU  Uq9uUh  dfaimdo  brevf 

1^.  E.  ^s»        infra  ttmpusjtmefirtimp€trttmr»lic.  and  alfo  hath  provided  remedy 

f^\m^![%x.  i»  «^«  <>wr  cafes,  as  by  die  iaid  aa  appearcdu 

[11^  W.  s.€a»  5.      13.  £•  f. 

fcl^S'  ^  3'  S^"*  [f  ]  And  if  the  kin?  doe  nrefent  to  a  church,  apd  Ids  clerke  ia 
38.  E.  3*  4-  udmttted  and  inftttuted,  yet  oefore  indadion  the  king  may  repeale 
V\  \\  2>^sQ».  *"^  revoke  his  prefentadon.  But  regularly  no  man  can  be  pot 
Reg.  30ft,  Wc  out  of  pofieiBon  of  his  advowfon,  but  oy  admiffion  and  inftituaon 
iS.  El.  DfV348.  apmi  an  ufurpation  by  a  prefentation  to  the  church,  cum  mitfwjfu 
34.  E.  4.  s«  prafentandi  nw  bahns  prafentavetit^  l£e.  and  not  by  cdlatioo  of  the 
7-  'i*^  Qj„  biftiop  s  \b'\  and  therefore  if  the  bilhop  Collate  without  ude,  and  his 
*'  ?mp.  185.  *  clerke  u  indudled,  this  fhall  not  put  the  rightfaU  patron  out  of 
W.  %  ob.  fttf.  pofleffion ;  for  it  ftall  be  taken  to  be  only  provifionally  made  for 
r^]i7.E«3.64:  celebration  of  divine  fervice  until  the  patron  doepxefent;  and 
^.  Inft.  3s6.  therefore  he  is  not  driven  to  his  q^tuart  Impediu  or  affire  of  darrein 
4d  lu)' '''  **  prejemtminu  in  that  cafe ;  but  an  ufurpadon  by  collauon  fhall  take 
^'    '  away  the  right  of  collation  that  is  in  another,  (i) 

(3-  R^*  30*  <•        It  is  to  be  obierved^  that  an  ufurpation  upon  a  prefentation  IhaH 
50.  a.)  not  only  put  out  of  pofleffion  him  that  hath  right  of  prefentadon, 

but  rif^t  of  collauon  alfo.    Therefore  at  this  day  the  incumbent - 
9.H.€.|a.&56.  fhall  be  removed  in  a  fuart  impedit^  or  affife  of  darreing prefeutmentp 
J9.  H.  6. 68.      if  iiicre  be  not  a  plensirde  by  fix  moneths  before  the  tefte  of  the 
If.  Rep.  %f.       writ;  but  then  the  incumbent  mufl  be  named  in  the  writ,  or  e!fe  he 
Cim.  Car  74^      fhall  never  be  removed :  yet  at  the  Common  law,  if  the  ordinary 

" 'hen  any 

clerke, 

putrt  impediu  or  affile  di  darreine  prtjaitment ; 

and  irthe  church  were  not  fiill,  have  a  writ  to  the  bifhop  to  admit 

his  clerke;  but  (b  odious  was  fymonle  in  the  eye  of  the  common 

Jiaw^  that -before  the  ftatute  of  ^,it.  he  recovered  no  damma^es. 

At 

{i^  y.  Jat.;.  Autt.  c*  tl. 


Jr 


.•• 


LiEi.3 


Of  Difcontiauance. 


$cSt,  C^ 


At  the  common  law,  if  hanging  the  ftmn  imptdit  againft  the  OTiK* 
aary  for  refafing  of  his  clerLe,  and  before  the  church  were  full, 
the  patron  brought  a  quan  impedit  agaioft  the  bi(hop,  and  hanging 
the  fait,  the  blmop  admit  and  indicate  a  cferlce  at  the  prefenution* 
of  another^  in  this  cafe  if  judgement  be  given  for  the  patron  againft 
Che  bffhop,  the  patron  fbflIT  have  a  writ  to  the  bi(hop»  and  remove 
the  incumbent  that  came  m pendente  lite  by  oTurpationy  for  ptndknfe 
lite  nihil  innuvetnr,  and  therefore  at  the  common  law  it  was  good 
policie  to  bring  the  qnare  impedit  againft  the  bifliop  as  fpeedily  as 
might  be.     And  it  is  to  be  obfcrved,  that  albeit  the  clerke  that  (".Rep. f^^ 
KXimt^in  pimdente  /r//,  by  ufurpation,  (hall  be  jemoved ;  yet  if  the  l.^e^/f,^ 
rightful!  patron,  being  a  fh-anger  to  the  writ,  prefent  pendente  ///*,  Hob.  2oit ' 
and  his  clerke  i»  admitted  and  inftituted,  he  ihall  not  be  removed ;  2.  Cro.  93.) 
for  t\h  by  the  -hringing  of  fuch  quare  impedit  againft  the  ordif^iry«   >'*  K-  >•  (''«*' 
the  rightful!  patron  might  be  defeated  of  his  prefcnatiott:  and  ^^g****^ 
therefore  ever  after  the  ftatute  of  IFefim,  a.  amongft  other  things  Smbent  lo?* 
St  was  enquired  fx^r/9,  if  the  church  were  full,  and.  of  whofe  at.  R.7.8.a» 
prefentation,  &:c.  and  if  the  plaintife  (honld  have  a  wnJt  to.  the  &  b.    9.  Eiit. 
liQiop,  and  his  clerke  admitted,  (as  in  mod  cafes  hee  ought)'  yet  J^J-  ^^ 
may  the  righifull  incumbent  have  his  remjcdie  by  law.  14.  nf  g^^'i^ 

19.  £•  A.      Dv.  Pitf*  %u      laE.  3*  17.-      9.  H^  6. 

And  as  it  was  good  polkie  (as  hath  beene  faid)  to  bring  a  quare  ^o.B.  3.  tit. 


u^ 


3^ 


impedit  as  fpeedily  as  might  be  againft  the  bifhop,  fo  it  is  good  Qa*r»«nip.Stii 

\uare  impedit,  ioTtlitnt^' J" >l^\ 


policie  at  this  day  to  name  the  biftiop  in  the  ^uare  impedit,  for  then  «.  H.  e!  m^?6» 
4ie  (hall  not  prefent  by  laps,    fiut  feebg  the  bi(hop  (hall  not  pre*  29.  h.  \,  i%, 
fent  by  lapji  be^uie  he  is  named  in  the  writ„  what  then,  after  L.  5.  £,4. 1x5. 
that  the  time  h^evolved  to  the  metropolitan^  fliall  not  he  prefent  9*  ^-  4-  3^ 
by  laps,  ^c^Bjj^e  is  not  named  ?  To  this  it  is  anfivered,  that 
lie  (hal  not  iT'^lat  cafe  preieot  by  laps  ;  for  the  metropolitan  (hat 
never  prefcAf'*^  colliiNr Jbr  laps  after  fix  moneths,  but  when  the  ix.h.4.8ow     '' 
immediate  pr^nary  roigfr'haTe  collated  bv  laps  within  the  fix  (Hob.i^ji 
.  moneths,  itiR  had  furcejlkl  his  time.    And  lo  it  is  if  the  time  be 

1345*^']  ^volvdL  to  the  king  for^the  firftftepor  beginmng  faileth;  add  V 

in  hutnR  things,  ^^  non  kaUt  prineipinnh  nam  hubeffiuem.      And  "^ 

all  tbefe  points  were  refolved  [*1  in  a  writ  of  error  brought  by  r«]Mich.> 
Richard  bi(hop  of  London  and  jebn  Lancafter  againft  Anthony  Lowe  Jacobi. 
upon  a  judgement  given  agaiaft  them  in  a  quare  impedit  in  the  <^-  ^^P*  4^-  U  . 
common* place  for  the  church  of  Winbifhe*    ^ut  now  let  us  hearc  ^*^^^9i^')     ^ 
what  our  author  will  fay  unto  as.  ^ 


Seft*  6'4a 


JTEMy'ft  tenant  en  taile  ad  ijfue 
^  £tfiit  dijfeifie^  et  puis  il  relejfa  per 
fin  fait  tout  fin  droit  a  U  dijfeifir^  en 
ceft  cafi  nul  droit  di  taile  poit  ejire  en 
le  tenant  en  taile^  pur  ceo  que  il  avoit 
releas  tout  Jin  droit,  Et  nul  droit  poit 
efire  en  Fijfue  en  le  taile  durant  le  vie 
jbn  pere.  Et  tiel  droit  del  enheritance 
£n  h  taile  rfejl  pas  tout  ott/lerment  ex- 


T. 


ALSO,  if  tenant  in  taylc  hath  i(^ 
•^  fue  and  is  ^fleifed,  and  after  he 
releafeth  bv  his  aeed  all  his  right  to 
the  diiTeifor !  in  tliis  cafe  no  rigixt  of 
taile  can  be  in  th|^tenant  in  tailc« 
becaufe  he^hatn  reieafed  all  his  right. 
And  no  right  can  bee  in  the  liTue  in 
taile  during  the  life  of  his  father.  And 
fuch  right  of  the  inheritance  in  the 

taile 


^ffe 


t 


Lib.  3^    Cap,  ir. 

fire  perforce  dt  tiel  releasy  tffc.  Er- 
ro»  il  covient  que  tiel  droit  djinurt  en 
eibelance  *,  ut  fupra,  durant  la  vie  le 
tenant  en  taile  que  relejpiy  lie.  et  afres 
jm  deceafe  d^nqut  eji  tiel  droit  mainte* 
nant  enfon  ijfvu  en  faity  lie. 


Of  Diicontiouance. 


Se&.  650. 

uile  19  not  altogether  emted  by  (arcm 
of  fuch  rcleafe,  &z<u  Ergo^  it  mait 
needs  be  that  (bch  rieht  remaine  ia 
abciance,  id  fupra^  during  die  life  of 
tenant  in  taile  that  rcleaieth,  &c  and 
^xxx  his  deceafe  fuch  right  preftnd][ 
is  in  his  iHtie  in  deed,  &C4 


Sedt.  6501 


17  N  mefme  U  maner  eft^  Im  tenant 
'*-'  dn  taile  granta  toutfon  ejlate  a  un 
cuter  \  en  cejl  cas  It  grauntee  n'ad 
e/iateforfque  pur  tenni  de  vie  del  te- 
nant en  ie  taile^  et  le  reverfion  di  le 
taile  n'e/l  pas  en  le  tenant  in  taile^  pur 
eeo  que  il  avcit  graunt  totd  fon  tjlate 
€t  fon  droity  He.  Et  ^  le  tenant  a 
que  le  graunt  fuit  fait  ftfi  waji^  le  tt-^ 
nant  en  le  taile  ne  unque  avera  h*  iefe 
de  wafty  pur  ceo  que  nul  reverfivn  ejl 
tn  luy.  Mes  le  reverfion  et  le  enheri- 
tame  de  le  taiUy  durant  le  vie  le  tenant 
4n  le  ialley  e/l  en  abeianccy  cejlafcavoiry 
tantfolement  en  le  rememlraHcey  confix 
derationy  et  inuliigcnce  de  la  ley  f. 


T  N  the  fame  manner  it  is,  wherrf 
tenant  in  taile  grant  all  his  eftatd 
to  anotlier ;  in  this  cafe  the  grantee 
hath  no  eftate  but  for  terme  of  life 
of  the  tenant  in  taile>  and  the  rever^ 
fion  of  the  taile  is  not  in  the  tenant  ia 
taile,  bccaufe  he  hath  granted  all  his 
eftatc  and  his  right,  &c.  And  if  th* 
tenant  to  whom  the  grant  was  made 
make  wafte,  the  tenant  in  taile  (half 
not  have  a  writ  of  wafte,  for  that  na^ 
reverfion  is  in  him.  But  the  rcver-r 
fion'and  inheritance  ^tW  taile»  dur-* 
ing  the  life  of  the  QHtot  in  tailcf  is 
in  ahciance,  that  is  to  uy,  only  in  tht 
rcmembranu  Confid<(8boii|  and  in* 
telligence  Vt  the  law.   . 


{Hob.  11%.) 

^.  Com.  fol. 
562,  $63.  in 
Walfiiigham*! 
cafe.    14.  E.  3. 
P^fcort.  5. 
(Cro.  Car.  427. 
t)9«    Ant.  217. 
a«     Dyer  71.  a.) 
19.  H.  6.  6o. 
•9.  Affp, 
Walfinglmm's 
cafe,  ubi  Tupra* 

Vi.ieSp6l.65. 

44.  E.  3.  10. 
14.  AH".  23. 

43.  Ajf.  8. 
5-  K.  7.  30- 

44.  Aflr.»2S. 

44.  £»  y  10, 


aneCfr 
and 


LITTLETON  having  declared  wficre  a  fee  is  iiv  aligva 
and  where  a  freehold  and  fee  is  in  abeyafice  by  a6l  iflhv, 
where  a  fee  that  is  in  abeyance  may  be  charged  ;  here  he  pot* 
teth  two  cafes  where  a  right  of  an  clkuc  taile  no  ay  be  in  abeyance 
by  the  a£l  of  the  partie,  which  are  fo  deare  and  erident,  ai  there 
needs  np  further  proofe  or  argunrifint,  than  L/7//ff0Ahath  juftly  and 
artificially  made,  albeit  feme  objed^ions  of  no  weight  have  beene 
made  a^ainil  it.  If  tenant  in  tA.ile  of  lands  holden  of  the  king  be 
attainted  of  fdonic,  and  the  king  after  office  fcifeih  the  famej  tllfe 
eflaie  taile  is  in  abeyance,  there  faid  to  be  in  fufpence. 

(Ant.  263.  b.*  299.  b<    331*  a.  342.  b.) 

"  Grojtt  flk.efiate,  fimcedit  fiat  urn- fuumV  State  or- eftate  Tv^^ 
nifieth  fuch  inhcritanQe>  freehold  terme  (or  ycares,  tenancie  by Ulii^ 
tutc  n^crch.int,  llnple,  eJegitt  or  the  like,  as  any  man  hath  in  l^nds 
or  tenements.  Sec.  And  by  the  grant  of  his  eilatc,  &c;  as  much 
as  he  can  grant  (hall  paflfe,  as  here  by  Lift/efon^s  cafe  appearethi 
Tei^nt  for  life,  the  remainder  in  taile,  the  remainder  to  \he  right 
hcires  of  tenant  for  life,  tenant  for  life  ^rtxii 4Uumfia/Mm/uum  t» 
a  man  and  hu  heiresj  both  eftates  doe  paiX?* 

.  «  Rigift,'^ 


•  6fc.  added  L.  and  M«  and  Rob.    f  .^^*  ^dded  h.  and  M.  and  Rohi 


lib.  ^.  Of  Diiciontitluailcei  tt&i  6$^ 

«  lUghi,'*  Jus^  fi^i  ham,  («irluch  LitiUifm  often  ttfcth)  fig-  (Pi<»»  h%^^ 
nifieth  properly,  and  fpecially  ill  wrks  and  p1eadings>  when  an 
eftate  is  tttrned  to  a  right,  as  by  difeontinaancCi  diiTeifin,  &c.  whei'e 
.it  ihall  bee  faid,  fuUjui  JMmdit  ri  n&n  ttrru.     But  (Right)  doth  ^  rt-  ^'  ^ 
\i^t*  b«J   idfo  Indode  the  cftate  intfi  in  conveyances ;  and  thercforfc  if  tenant  pj*^^^*  }^** 
fa  fee  fintplc  make  1  leafe  for  yeav«St  and  releafe  all  his  right  in  y^  ^^f^  ^^ 
tlie  Udd  to  the  leflee  and  hit  htiirei,  the  !^o)e  eAate  in  fee  umple  AJcham'soiflr 
IMiiTeUb  39.  H.  6.  j8* 

And  ib  c^motonly  in'  ^es^  the  right  of  the  land  indadeth  and  (i.Cro.429.) 
pafieth  the  ftate  of  the  land  |  as  A.  ccpmfit  uumiMta  p^adiSa  ^ 
jus  ipfius  S.  tfc.     And  the  ftatute  [4]   faiths  >«/ /laan  deftnuer^  £(f'^**2l^ 
(which  is)  Jfaium/kum,     And  note  that  there  is  jus  ncuperandh  Jta  j^-Jgy^*^ 
intratuiif  jus  hahtmdiijui  rttiilindi\  jui  percipisudhjus  fbjfidindu 

Titles  prOpeHy,  (as  fome  fay)  is,  when  a  man  haih  a  lawfdll 
faoie  of  entry  iilto  lands  whereof  another  js  feifed,  for  t1»e  which 
bee  can  have  no  idion,  as  title  d  condition^  title  of  ittortdiaine^  yj^  ^^^^  ^^^ 
Ike.    But  legally  this  word  (Title)  indudeth  a  ri^ht  alfo,  as  yoa  659,  &c/ 
^all  perceive  in  many  places  in  hittUnn:  and  utle  is  ^e  more  (Poft-347«b«) 
generall  wofd ;  for  t^txy  right  is  a  title,  but  evef y  title  is  not  fach 
ii  right  for  which  an  attion  lieth  \  and  therefore  Tifulus  fft  j^JiM 
tutijh  fopdendi  fuod  th^rum  ifl,  and  (i^nifieth  the  mcanes  whereby 
m  man  commetb  to  laild,  as  his  title  is  by  line  or  by  feoffment^ 
l^c.     And  when  the  plaintife  in  affife  maketh  himfelfe  a  dtJe,  the 
tenant  may  fay,  Feuiat  ajjifa  fufir  tltuLm  \  which  is  as  maeh  io  6.K.9.  8.  a. 
.  Ay,  a»  dpon  the  title  wiMch  the  piainiife  hath  made  by  that  pard-  AUkam'aoift 
cular  conveyantei     Et  dtdtwr  titmlus  i  Hiemd»,  beeanfe  by  it  he  ^i^«^F>» 
holdeth  and  defendeth  his  land  ;  and  as  by  a  releafe  of  a  right  a 
title  is  rele^fed)  fo  by  releafe  of  a  title  a  rieht  is  reieafeaaKb. 
5  re  nore  hereof  in  FimlMtri  and  Br9$kts*  Abridgements  in  fbe 
titfe  of  TitU, 

«  hatrtfi.^^    Inttrejfk  il  irulgarly  taken  for  a  terihe  or  ehattJe  <*'•  Cdi!>.  fot 
J«all,  and  toore  particularly  for  a  fature  tearme  \  in  which  cafe  it  is  IS^  jn  feigwdf 
ikid  in  pleading,  that  he  is  poffeffed  du  initl^ iermius.    But  ex  f^'' JufSL^lj^V 
ttrmimt  in  legaTl  underilandingi  it  extendeth  to  eftates^  rights^  and  44S.  In  NicUol^l 
titles^  that  a  dan  hath  of|  in^  to^  or  oat  of  lands;  for  he  is  traly  c«fe« 
laid  to  have  an  intereft  ia  them  :  and  by  the  grant  of  t9tmm  intmjft  23  H.  i.  Mia 
famm^^  fuch  lands,  as  well  reveffions  as  pofieffions  in  fee  fimple  (hall  ^•la*  3S  ^'^* 
.^aiTe.    And  all  thefe  words  Angularly  fpoken  are  natdMtt  cuUSthm ;  Sff*^>^«,t  ^^ 
jfor  by  the  grant  of  tv/nmJliifum/Mumin  laad9»  all  hit  oftate*  thtran  ^!er%3  e  b!'* 


xne  cenanc  lor  me,  an  nis  ngnx  ana  irate  m  toe  lana;    nereoy  it       ^  ^\^ 
is  ikid  fa  our  bookes^  that  the  eftate  of  the  laffee  is  not  inlarged,  L'.  ^^^^  [^^ 
bat  the  rdeafe  fertreth  to  this  porpofei  to  put  the  efUte  taile  into  pi.C0n1.4Sai 
abeyance^  fb  as  aftei-  that  he  in  the  remainder  cannot  have  an  perp;^. 
action  of  waftc  1  yet  in  that  cafe  (faving  reformatibn)  the  leffec  *f'  ^*  ••  ^^ 
for  life  hath  an  eftate  foi*  the  life  of  tenant  in  taile  expectant  upoil 
his  oivnc  life.    But  if  tenant  in  fee  releafe  to  his  tenant  fur  life  *^',J' J*  *^*  *» 
all  his  righ^  yet  he  (ball  have  an  a^on  of  wafte.     And  if  tenant  ^|  \    f^' 
in  Uile  make  a  leafe  for  his  owae  Ufci  he  (hall  have  an  ai\lon  of  Waftd^*. 
wafte.  4i.  B.  3  iil. 


1 


Lib.  3.    Cap.  II.     Of  DifcontinuaiKre.     Seft.  651— 653^ 


F.  K.  B.  i94«) 

/T£  A/»  /  «»  C3ef:u£  cUat  term 
4fue  f^nt  parcel  de  Jen  rvf, query  et 
iUvie-f  ceo  tjl  m  d':Jt.or.tifiuunce  a  Jen 
juccep^r^  fur  cto  qve  il  ne  pcit  enter^ 
met  fji  mis  aj:n  brief e  dc  LTgrcflh  fine 
^OUnU  capituli. 


Sed.  651. 


[346.0.] 


ALSO,  if  a  bifliop  alien  lands 
'^^  winch  are  paicell  of  his  lufliop- 
ricke  and  die,  this  is  a  difcontiouance 
to  his  fuccciror,  becaufe  he  cannot 
enter,  bat  is  put  to  his  writ  of  de  in^ 
grejfu  fine  ajfenfu  cjpituH^ 


OF  this  fafficient  ha:h  beeoe  (aid  (how  the  Iaiv  Handcth  at 
thp  day)  before  in  (hu  Chapter. 


Scifl.    6s2. 


(AnL  342.  a  ) 

T  T  E  M^  j{  un  dean  alien  terrm- 
-*  ♦  quiux  il  ad  en  droit  de  luy  et  Jon 
ehafiter^  et  moruft^  fonfuccejjor  \  toit 
enters  %  Alesfi  le  deane  eft  file  pijie 
eame  in  droit  fon  deanry^  donque  fon 
elienation  eft  dlfccotlnuanee  a  fan  juc'* 
tejfir-i  come  eft  dit  vdevant. 


ALSO,  if  a  deane  alien  lands 
"^^  which  he  hath  in  right  of  h:m 
and  his  chapter,  and  dieth,  his  fuccef- 
for  may  enter,  fiat  if  the  deane  bee 
fole  feifed  as  in  right  of  his  deanrVf 
then  his  alienation  is  a  difcontinuance 
to  his  fucccflbr,  as  is  faid  before. 


22.  r.  4.  C.t. 


TJRREOF  alfo  that  which  was  ncceflary  is  before  faid  in  this 
-^  Chapter,  and  LitiUtcn^s  owne  words  are  plaine  and  evident*    * 


.  * 


4 

r 


Seii.  653. 


TS'SJlfj  peradventure  afiuns  voi* 
^  lont  zirguer  et  direct  que  ft  un  abbe 
etfon  covtnt  font  feifus  en  lour  d/mefne 
come  de  fee  de  certa'ine  terres  a  eux  et 
H  lour  fucceffin^  Uc»  et  fable  fofls 
cffent  de  fon  covent  alien  mefmes^  les 
terres  a  un  outer  et  devie^  ceo  ejl  un 
difcontinuance  a  fon  fuccejfor-i  ifc* 


•  gueux  il  ad  en  droit  de  luy  et  fin  chap- 
ieTi^-'^parcel  de  Jon  deanrie,  L.  and  M. 
ami  Koh. 

t  KC  added  L.  and  M.  and  Roh. 


ALSO,  peradventure  fome  wiH 
argue  and  fay,  that  if  an  s^bot 
and  his'Covent  bee  feifed  in  their  de- 
mefne  as  of  fee  of  certaine  lan'ds  to 
them  and  to  their  fucceflbrs,  &c.  anl 
the  abbot  without  the  ailent  of , his 
covent  alien  the  fame  lands  to  ano* 
thcr  and  die,  this  is  a  difcontinuance 
to  his  fucccflbr>  &c. 

X  Mes  poit  ofver  hriefe  de  higreffu  fau 
offenfu  epijcopi  tt  capituli,  fiff.  added  L.and 
M.  and  Koh.  and  MSS. 


« • 


ScGt, 


tib. 


Of  Difcontinuanec.         Scd:.  654 — 6^6. 


Sedt.  654. 


JP  E  R  mefme  nafon  ils  vailent  dlre^ 

que  lou  un  dean  *  en  chapter  font 

feijies  de  certain  tern  a  eux  et  a  lour 

L  f^<^^Jfors^  fi  le  deane  dlien  mefme  la 

134^*»  ^'J  /^^''^j  ^c.  ceoferroit  un  difconttnuance 

a  fin  fiiccejjor^i  ijjint  que  fin  fuccejfor 

ne  pott  enter  J  (^c.     A  ceo  poit  ejfre  re^ 

Jpendue^  que  il  y  ad  grand  diverjitie 

perenter  let  f  deux  cafes. 


"D  Y  the  fame  reafoii  they  will  hy* 
that  where  a  deane  and  chapter 
are  feifed  of.  certain©  lands  to  them 
and  their  fucceiTors,  if  the  deane  alien 
th^'fahie  lands,  &c.  this  (hall  be  a  dif- 
continuance  to  his*  fucccflbr,  fo  as  his 
fucceflbr  cannot  enter,  &c.  To  this 
it  may  be  anfwered,  that  there  is  a 
great  diverfitie  betw«ene  thefe  two 
cafes. 


Sc6t.  655. 


/^JR  qi4flnt  u!H  ahbe  et  le  coventfont 

^  feifies  +,  uncore  s* ils  font  difjeifie^ 

fabbe  avera  ajfife  en  fin  nofme  demefnej 

fans  nofmer  le  coventy  J  i^c* "  Et  fi 
afeun  voile  fuer  praecipe  quod  reddat, 
&€•  de  mefmes  les  terres  quant  ilsfue" 
ront  en  le  maine  fabbe  et  coventy  tl  co- 
n)ient  que  tiel  action  real  fiit  fue  en- 
vers  Pabbe  filement  fans  nofme  la  co^ 
vent  I,  pur  ceo  que  touts  font  marts  per- 

Jons  en  la  ley^  forfque  fabbe  que  ejl  le 

Joveraigney  (^c>  Et  ceo  ejl  p^r-  cfiufi 
del  foveraigntie  § ;   car  auterment  il 

ferroit  forfque  come  ^  un  de  les  auters 
moignes  ae  le  coventy  iffc.     . 


F 


(Aat  342.  a.) 

OR  when  ^  ab1>ot  and  the  co- 
vent  are  feifed,  yet  if  they  bee  dif- 
feifed,  the  abbot  ihall  have  an  aOife  in 
his  owne  name,  without  naming  the 
coventy  &c.  And  if  any  will  fue  a 
'  pracipe  quod  reddat^  Wr.  of  the  faliie 
'  lands  when  they  were  in  the  hands  of 
the  abbot  and  covent,  it  behoveth 
that  fuch'  a£iion  reall  be  fued  againfl: 
the  abbot  only  without  naming  the 
covent,  becaute  they  are  all  dead  per- 
fons  in  law,  but  the  abbot  who  is  the 
foveraigne,  &c.  And  this  is  by  reafon 
of  the  foveraignty  j  for  othcrwife  he 
fhould  bee  but  as  one  of  the  other 
moi)kes  of  the  covent,  o(c. 


Se<a.  656. 


M 


E  S  un  dean  et  le  chapter  ne 

font  mort  perfons  en  la  ley^  &c. 

car  chefcun  de  eux  poit  aver  a/Iion  per 

Joy  en  divers  cafes^     Et  de  tiels  terres 

ou  tenements  que  le  deane  et  chapter 

ont 

*  en^et  le^  L.  and  M.  and  Roh« 
t  dites  added  L.  and  M.  and  Roh* 
4.  (^c,  added  L.  and  M.  and  Roh. 
X  &c.  twt  in  L.  |ind  M.  nor  RoU« 


"DUT  deane  and  chapter  are  not 
•*^^  dead  perfons  in  law,  &c.  for  every 
of  them  may  have  an  action  by  him- 
felfe  in  divers  cafes.  And.  of  fuch 
lands  or  tenements  as  the  deane  and 

chapter 

II  Gfr,  added  L.  and  M.  and  Roh. 
§  &c,  added  L.  and  M.  and  Roh.     ^ 
^  wr  not  in  L.  and  M.  nor  Rob. 


Bb  2 


Lib.  3*  Cap.  1 1 .     Of  Diieontinmnce. 


SeSk.  657* 


»Hi  em  ammmj  tie.  s^iUfnad  SJftifieiy 
U  Jione  et  cbafUr  avfrtni  ut^  tjBfh 
it  nm^  U  iione  foU^  ^  ISc.  Et  fi 
avUr  voiU  aver  a£lim  real  de  iiels 
terres  ou  tenements  erevers  te  demuy  (^r. 
U  ement  de  fuer  envers  U  deane  et 
ebafterj  et  nemf  envers  le  deane  fole^ 
iic.  et  tjfmt  il  afpiert  grand  £verfitie 
fer enter  ks  denx  cafeij  t^c. 


cinpcer  have  in  comiBoii,  &c.  if  diey 

boc  difleifed,  die  dcaoc  and  chapter 

(hall  have  an  affife,  and  not  die  dcane 

alope^^cc*    And  iif  anodier  will  have 

an  adion  reaB  for  fvch  hmb  er  fene« 

meats  a^nft  die  dcanc,  &e«  he  muft 

foe  agatnft  the  deane  andchapcer^and 

not  againft  die  dcane  alone,  &c.  and  [$47*  ^ 

lb  die  re  appeared!  a  great  diverfitie 

bctvrccne  dK  tmo  caksySic^ 


J 


Vid.  Sea. 
S.  E«  3*  S7« 
SI.  R.  4«  84* 
at*  K.  4.  S6. 
II.  U.  7.  11* 


10.  Rcf.  i32«    'T^HE  &E  areapparem.  and  Beed  no eaiJaaadoo.    Sarin^Bi  die 
'  ^'  *'  ^  !*\  ^55-  S^M  meetion  is  nadc  of  the  ^.mcif^  fdad  r§ddm%  wUck 

131.C  i9t.k}  Iq  ^i^^^  ^i^^  .^  ioindiid  of  a  reall  aaioo  whereby  land  is  de- 

SMUdedy  and  is  k  called  of  the  words  in  every  fach  writ. 

And  the  leaibn  of  this  diverfitie  betwecne  the  cafe  of  the  abbot 
and  CDVcntr  and  deane  ^nd  chanier  is,  for  that  (as  hadi  beene  faid) 
die  Bookes  are  rcgalar,  and  civiily  dead»  and  the  chapter  are  fe* 
cnlar,  and  periiMis  able  and  capable  in  law.  Bot  by  the  policie  of 
law  tli(  ^bbot  hiipieUe  (here  termed  the  feveraigne)  albeit  he  be 
a  menke  and  regular,  yet  hath  he  capaddc  and  abifitic  to  foe  and 
be  feed,  to  en^oie,  give,  dtmife,  and  teait  t»  others,  and  ts  par- 
chafc  and  take  fram  others ;  for  odierwila  they  which  right  hava 
iioold  not  have  their  lawfalt  reasedie,  aor  the  houfe  remediff 
agiinlft  any  other  that  did  them  wrong;  aeitker  eoald  tbe  konCi 
wjt^t  foch  capaeitie  and  abtbtie  ibuio«  And  the  ooveat  have  11% 
Mher  afaiiitie  or  cap^icsiie,  bat  only  to  aflaat  to  eftates  m^e  to  the 
s^bbett  and  to  oil^^s  madi^  by  kim*  which  foe  aacefitie'a  iak^ 
tboagkthcy  be  civilly  dcad>  thef  Qiay  doe^ 


I  Anti  %^  i.) 

(f  U>.  »2.  b.) 


Sc^.  657. 


TTEMyfi  bma^d'yM  hMuiU 
^  difcontinue  certatne  terre  depok  hpf- 
fitallyfonfuccejfor  ne  poit  entery  mes  efi 
mis  a  fan  hrtefe  de  ingreflii  fine  ai^ 
fcnfo  confratrum  et  f  confororuq^&e* 
Et  touts  tiels  brief es  pleirmtint  appea* 
nnt  en  le  Regjfierj  15 c. 


A  LSO,  if  the  AMfteF  tf  w  hidU 

pitall  difcondnue  certaine  lanA 
of  his  hofpitall,  his  fucceJIbr  cannot 
enter^  but  is  put  to  his  writ  of  de  in^ 
grejfu  fine  affenju  confratrum  et  confe* 
rmrum^  (5c.  And  ail  fuch  writa  foll^ 
appcare  in  the  Hegifter^  Sec 


'y  H I S  nmft  alfo  be  uoderftood  where  the  mailer  of  the  hofpiti^ 
^    hath  ible  a^  diftind  poiieiiioas,  and  not  where  he  and  hit^ 
brethren  art  feifed  as  a-  bgdy  politike  aggregate  of  many.    An4 
here  LittUtcn  (as  divers  dmes  before}  doth  cite  the  Regifter. 

*  (gc.  npt  in  L.  and  H  npT  Rob*         t  cwfirwrunf^formtmi  L»  and  M,  and  Roh». 


Sea 


Lib.  3, 


Of  Difcondnuancc. 


Sea*  658^ 


Sea.  658. 


T  TE  AUfi  terrtfiii  leffi  aun  kom 
pur  Urme  defa  vU^  le  remainder  0 
mti  auter  en  le  taiUyfavant  le  reverfion 
al  le/firy  ei  puis  cehiy  en  le  remainder 
SJj'eifift  le  tenant  a  termedeme^  etfait 
Mn  feiffment  a  un  auter  en  fee^  et  puis 
emrufifans  iffiie^  £t  le  tenant  a  terme 
de  vie  mori^^  ilfemUe  en  cefi  cas,  igue 
teiuy  en  la  reverfion  bien  puit  enter  fur 
ii feoffee^  pur  ceo  fue  ^eluy  en  U  re^ 
maiHder  que  j^  U  feoffment^  neifuii 
unjue  jetfie  en  le  taiu  per  fora  de 
n^nu  u  rtmaindeTy  (^c^ 


{t.  AoII.  Abr.  634*} 

AX*  SO,  if  land  be  lett  to  a  man 
for  terme  of  his  life,  the  remain* 
der  t6  another  in  taile,  faving  the  re- 
verfion  to  the  lefTor,  and  aner  he  in 
the  remainder  diiTeifeth  the  tenant  for 
terme  of  life,  and  makeih  a  feoffment 
to  another  in  fee,  and  after  dyeth 
without  ifTue,  and  the  tenant  for  life 
dyeth;  it  feemeth  in  this  cafe,  that 
hee  in  the  reverfion  may  well  enter 
upon  the  feoffee,  becauie  he  in  the 
remainder  Which  made  the  feofRnent, 
was  nevbr  feifed  in  taile  by  force  of 
the  £ime  remainder,  &c. 


Ui7 


VlI  U  B  R  S  it  appeareth,  that  albek  tbe  feofttr  hath  an  eflate  taile  in  vid«  Sea.  637. 
•  *^J  **  him  expt&Mtilt  *^  an  eftait  iorlih,  yet  his  feoffement  work-  |«*-  g^>  597- 
eth  no  difccmiinitance.    Whercta  LittUtou  doth  adde  a  timitatiAn  to  /,p*  ^|  !^'* 
tiiat  which  vk  thia  Chapter  he  had  generally  faid»  via.  That  an  i.RoIU  Abr/ 
cftate  taile  emwt  be  difcoatiiiotd,  but  where  he  that  maketh  the  634.) 
difcontinwiiiee  was  once  feiied  by  force  of  the  taile ;  which  is  to  he 
ttnderftoady  when  he  is  feiiisd  of  the  freehold  and  inheritance  of  the 
eftate  in  taile,  and  not  where  he  is  feifed  of  a  remainder  or  a  re- 
verfion expedant  upon  a  freehold ;  which  freehold  (as  often  h^th 
l^cseiaid)  is  ^vjl^r  lymfh  ;rei|>di^d  in  law. 


lb  3 


Chaf, 


Lib,  3.     Cap.  12.         Of  Remitter. 


Scd^659«' 


Chap.  12. 


Of  Remitter. 


Sed.  659. 


J^  EMITTER    eft   un  antient 

terme  in  la  Uj^  et  eft  leu  home  ad 
detx  iitiei  a  terres  ou  Unem^Ktiyfiiii' 
c  ty  i:  J  fhis  antic ni  titUj  ft  un  cuter 
ti:!e  jiiii;  aarrein-^  et  s'il  zi'.r.t  a  fa 
iir:f*.r  le  f!ul:  darreine  liiUy  umore 
lit  Icj  iuy  adjudgera  eins  per /one  del 
^'!uis  ei^ne  titU^  pur  ceo  que  U  pluis 
a  ::e  title  eft  U  pluis  fur e  title^  et  pluis 
d  ^e  tn!c*  Et  donque  quant  home  eft 
o.^ju.ly  eins  per  force  de  fun  ei^ne  titUy 
ico  s/i  a  iuy  dit  un  ren  itUr^  pur  ceo 
cue  la  ley  Iuy  mitter  d^cftre  eins  en  la 
in  re  per  Ic  pluis  eigne  *  et  fure  titls^ 
uicome  tenant  en  U  tarle  difcontinua  la 
laihy  et  puis  H  difnjijl  fon  difcontinuee^ 
et  ijjiHt  trior uft  jeifie^  per  que  les  tern* 
i.'fuis  nij^ciiuont  a  Jon  ijj'ue  ou  ccfne 
vJ  irituUe  per  force  dc  le  taile\  en  ceft 
i  '/,  ceo  eji  a  Iuy  a  que  Us  tenements 
d  iccth'Uut^  que  ad  dr^it  per  force  de  le 
iaiU  un  rtmitter  a  le  tuile^  pur  ceo  que 
ij  ley  Iny  mitte  et  adjudge  d\ftre  eins 
perforce  de  le  taile,  que  eft  /on  eigne 
title:  car  s*il  ferroit  eins  per  force  de 
le  difcenty  donques  le  dfcontinuee  tuif 
,  fit  aver  brief e  de  cntre  fur  diffcihn  en 
I:  per  e^ivers  luy^  et  reccvcrcit  les  tene- 


"D  EMITTER  b  an  antient 
'^  terme  in  the  law,  and  is  where 
a  rR2a  hath  two  titles  to  lands  or  te- 
nements, viz.  one  a  more  antient  title, 
and  another  a  more  latter  title ;  and 
if  he  come  to  the  land  by  a  latter  ti- 
de, yet  the  law  will  adjudge  him  in 
bv  force  of  the  dder  title,  becaufe  the 
elder  title  is  the  more  fure  and  more 
worthie  title.  And  then  when  a  man 
is  adjudged  in  by  force  of  his  elder 
title,  this  is  fayd  a  remitter  in  him, 
for  th?.t  the  bw  doth  admit  him  to  be 
in  the  land  by  the  elder  and  furer  title, 
^s  if  tenaunt  in  taile  diicondnuetfae 
taile,  and  after  hce  difleifeth  his  dif^ 
concinuee,  and  fo  dieth  (eifed,  where- 
by the  tenements  defcend  to  his  ifliie 
or  coilne  inheritable  by  force  of  the 
tailc;  in  this  cafe,  this  is  to  him  to 
whom  the  tenements  defcend,  who 
hath  right  by  force  of  the  tayle  a  re- 
mitter to  the  tayle,  becaufe  the  law 
ihall  put  and  adjudge  him  to  bee  in  by , 
force  of  the  tayle,  which  is  his  elder 
title :  for  if  hce  (hould  bee  in  by  force 
of  the  difcent,  then  the  difconrinuee 
mi^ht  have  a  writ  of  cntrie  fur  dif 


tnents  et  fes  dammages^  f  l^c.     Ales   fijm  in   the  per  againft   him,    and 
gntattt  que  si  eft  eins  en  fon  remitter    fhAld  recover  the  tenements  and  his 


per  force  de  le'taiUy  le  title  et  le  interefi 
le  dfcontinuee  eft  tout  ouftcrnunt  anient 
</  defeat^  b'c. 


dammages,  &c.  But  inafmuch  as  h« 
is  in  his  remitter  by  force  of  the  taile, 
the  title  and  intcreft  of  the  difconti- 
^'  nuee  is  quite  taken  away  and  defeat- 
ed, &c.  ( I ) 

TJ  ERE  onr  author  having  next  before  treated  of  a  Difcond- 
"■■  -*  nuance,  very  aptly  beginneth  this  Chapter  with  a  defcriptioa 
of  a  Remitter. 


(2.  Roll.  Abr. 
42a.) 


*'  Remitter  eft  vn  antient  terme  en  la  ley!^  and  is  derived  of  the 
Latinc  verbe  remittere,  which  hath  two  fignificatiops ;  either,  to  rc- 
(lorc  and  fct  up  againe,  or  to  ceafc.  Therefore  a  remitter  is  an 
operation  in  law  upon  the  meeting  of  an  ancient  right  remediable, 
and  a  latter  ilate  in  one  perfon  where  there  b  no  follie  in  him, 

whereby 

•  it  fure  not  in  L.  and  M.  nor  Roh.  f  ^^«  not  »n  L.  and  M.  nor  Roh. 

(i)  [Sec  Note  300.3 


Lib.  3*  Of  Remitter.  Se6t.  6^g% 

whereby  the  ancient  right  isrcftored  and  fet  op  againe,  and  the  ..« 

new  defeafible  cftate  ceafed  and  vanifhcd  avyay.     And  the  reafon 

hereof  is,  for  that  the  law  preferreth  a  (bre  artd  conftant  riglit, 

though  it  b(B  little,"  before  a  great  eftate  by  wrong  and  deftafible;   -         ,*         ^ 

and  therefore  the  firft  and  more  ancient  is  the  moil  fure  and  more 

worthy  title ;  ^o^i  fritu  efty  <verius  ejt^  ^  quod  prius  eji  tempore t 

fotius  eft  jure :  [a]  therefore  many  bookes  in  ftead  of  remitter  fay,  [tf]25.A(r.pl.4. 

that  he  is  en  /on  primer  eftate^  or  en  /on  melior  droit y  or  en  /on  melior  35'  AH",  pi.  u. 

eftate,  or  the  like.  ( i )  .^^'^h  ^?- 

''       '  ^   '  .  *ii.H.  4.  50.1. 

41.  E.  3. 17. b.    Et  tit.  Remit.ii.      6.  E.  3.  17. 
■••        '     .  •  .  -     .        ' .  '    "^     ' 

•     .  '*  Lou  home  ad  deux  titles?*    Here  this  word  (Titles)  is  taken  in  (8.  Rep.  153.) ' 

Q       ..the  largeft  fenfe,  including  rights ;  for  being  properly  taken,  [^]  as  [^]  Vide*  Sea, 
34^«  ^•J   in  cafe  of  a  condition,  mortroaine,  afient  to  a  ravi(her,  and  tholike,  4>9-  ^  ^59-  ^^ 
there  is  no  remitter  wrought  unto  them,  becaufe  thefe  are  but  bare  3**  ^*  ^- "^^ 
titles  of,^ntrie,  for  the  which  no  aftion  is  given;  but  a  remitter  4^™e!%; '^^^* 
moil  be  to  a  precedent  right:  z.wA Littleton  in  this  Qha^ter  puttetL  iVttain't. 2C  • 
all  his  cafes  oncly  of  remitters,  to  rights  remediable,    .  38.  A(r.  pi.  7,  . 

(PI0.484.    Anu 
^45.)        (1.  Roll.  Abr.  421.) 

«*  Et  un  autir  title  pluis  darreine,  l^cJ**    Here  is  to  be  obferved,  19.11.6.  59.78* 
that  an  eftate  muft  worke  a  remitter  to  an  ancient  right ;  for  albeit  45- tit.  Entre, 
^wo  rights  doe  defcend,  there  can  ..be  no  remitter,  b^<=a«^^«.  one  *  P)°"c^^\ . 6,  ^, 
right  cannot  worke  a  rcmiiter  to  another:  for  regularly  to  every  ^^*H^'^^|  . 
remitter  there  be  two  incidents,  viz.  an  ancient  right  and  a  de- 
feafiblp  eftate  of  freehold  ccmming  together.* 

"  Le  pluis  eigne  title  eft  le  pluis  fare  title,  et  pluis  digne'iitle.'*     Sb    •*'  \ 
as  the  eldcft  title  is  worthily  (ai  hath  beenc  faid)   preferred,  be- 
Caafe  it  is  the  more  fure  and  more  worthy.-  ,  • 

.    .  ♦  •       ^  •  ..         .-.  \    , .' 

««  Sieome  tenant  en  tailc  di/continue  le  tai/e,^\."     Here  our  au*   *9'H.  6.6i,^, 
thor»  according  to  his  accultomed  manner,  to  illuftrate  his  defcrip-         .  .     .;.  * 
tion  pntteth  an  example  of  a  remitter,  wliere  the  law  preferreth .  \ 
the  ancient  eftate  by  right,  before  a  hew  eftate  dcfeafibie.    And' this  .    ,, 

remitter  is  wrought  by  an  eftate  caft  upon  the  iffue  in  uile  by   '  ,  .^ 

difcent,  which  is  an  aft  in  law;  and  tlic  dilcent  of  the  land  In  poffcl-  ' "    **     '      ; 
fion,  and  the  right  of  eftate  taile  defcend  together.  ' '.       *       \    ^     '      '\ 

««  Eft  tout  wfterment  ament  et  de/eat,  ^c^*-  Hc^e  be  two  ttrings^  (^^>  390ta»' 
implied  and -to  be  underftood :  Firft,  that  this  remitter  is  wrought  *  ^^"^  J^^J^V^ 
in  this  cafe  by  operation  of  law  upon  the  freehold  in  law  defcended  •  .'^^''  - . 
•  without  any  entrie.  Secondly,  that  the  law  fo  f>voureth\a  remit-. ..  .'  ^. »..  ♦:,; 
tcr  (being  a  reftoring  to  right),  that  if  .the  difcontinu^e  be  .an  *  .*  ^-^  . 
infant  or  a  feme  covert,  and  tenant  in  taile  after  a  difcbntinuancc  *  '  vv.v 
diffeife  them  and  die  feifed,  the  iffue  fliall  be  remitted  without  any^.,  /.  ^  ,^ 
refpedl  of  the  privilege  of  infancie  or  coverture';  and  thi^refoi'e  OMr":'  \.  . .  ,^^" '* 
author  faid,  le  title  tt  intereft  le  di/coiittnuee  eft  tout  oufterment  anient  if.  E".  4.  i,'  *^ 
ft  de/eat,  '  , 


**  •< 


««  Donees  le  di/continuee,  ^f."     Here  is  a'reafob  added  in  this  ii.E>^'.  3. 
particular  cafe,  that  fitteth  nof  other  cafes  of  remitter  5  for  in  this  tit  Air.  »5. 

*  -  .  .  f^-^fm    4n,*-4-  3S* 


{i)  [Spe  Note  299.] 
Sb  ^ 


cafe  \ft^^' 


1 


JJh,  5.   Cap,  12.        Of 


•>  I  I  >  I  ■  I  •« 


•.  E.  I  7. 


other,  die  bv  diat  aUMictk  Inks  of 
cf  adkM}  for  tke  r«k  is,  Ccfxvi/M  «jf  # 

14.  H,  4.  t)L     i».  H*  7.  IS-     f .  V*  1*  Mite  * 


Sea.  6^ 


Sc^  660. 


foi  w  p0pm  ai  urns  di/t§Jfmemi  ^ 
iUifU  agfj  it  fmis  h  Um^nt  em  I4  tsiu 
^Uyia^  ft  uuij  s  fug  lifitfwunlfuU 
fait  fftfm  h^ef$r  fvrcg  di  U  tailei 
ceo  eft  un  remitter  ed  heire  $n  le  tsile 
4i  pie  te  fee^menifmitfriu  Car  c»^ 
meat  -fu  duremt  ta  vieJetemmt  en  le 
taile  fui^  U f€$ffmemt^tiel  btireftrra 
sludge  tint  per  f$ree  de  lefnffment^ 
mncere  atres  la  mcrt  1$  tewamt  en  le 
Uyle^  foeire  Jerra  edju4ge  ii^*s  fir 
force  de  le  tmiu^  et  himp  ferferce  de  le 


fiMine  or  cdfitie  at  die  time  of  die  fe* 
offineiu  is  widiin  agr^  and  alter  die 
tenant  in  caile  di^th,  and  nee  to  wtioni 
tbe  fcoffcttient  was  made  is  his  beira 
b J  force  of  the  tatle  |  diis  is  a  remit* 
ter  to  the  heire  in  taile  to  whom  the 
feofiement  was  made.  For  albeit  that 
during  the  life  of  the  tenM^t  in  ta)le 
who  made  the  feoflcment,  fuch  hdre 
(hall  bee  adjudged  in  by  force  of  tbe 
ieoffnnent,  yet  after  die  death  of  te- 
nant in  taule,  the  heire  (hajl  be  ad- 


fii^ent^    ^  Canementqui  tiil  biire    judged  in  by  force  of  the  taile^  and 
futt  di  pleini  are  al  temps  di  U  mert  di    not  by  force  of  the  feoffment.    For 


U  tinaunt  in  le  taile  (pn  fij^  U  fi^f" 
nnftti  ae  a^fait  edcun  aiamr^Jt  fhnn 

futt  deint  agi  al  tim*s  del  feoffment 

fait  a  luy^  Et  Ji  tid  biin  tjleant 
deint  age  al  tempi  de  tiil  fieffaaent^ 
vient  alfliim  agiy  vivant  [4  tinant  in 
li  taili  que  ^ft  le  fiifment^  et  iffmt 
ejiiant  de  pUtne  age^  iT charge  per  fan 

fait  mejnu  la  titre  eve  un  cemmen  di 
pafturcy  ou  tive  un  unt  chargi^  it  puis 
U  tinant  in  U  t^ilt  moruft  \  on  iljim" 
bli  qui  li  $erri  iji  difchargi  del  com^ 
ntin^  et  de  k  rent,  pur  ceo  qui  fi  biin 
tjl  tint  df  auter  ijlaU  en  la  ttrre  que 
tifuit  al  tempt  di  le  ibargffatt^  intant 
qui  il  fjl  injon  nmittir  pir  fara  di  le 
iayle^  it  imnt  tefiati  qui  il  avoif  al 
tenpt  di  le  charge^  eft  oujlirwmtt  di^ 

fiaty  t  ^^- 


altho  fuch  heire  were  of  foil  age  at 
the  time  of  the  death^of  the  tenant  in 
taile  who  made  tbe  feoffment,  this 
makes  no  matteri  if  tKe  heire  were 
within  age  at  the  time  of  the  feoifis- 
ment  made  unto  him.  And  if  fuch 
heire  becing  v^ithin  age  at  the  time  of 
fuch  feoffment)  commeth  to  fiill  age^ 
living  the  tenant  in  tayle  that  made 
the  feoffement,  and  fo  being  of  foil 
age  he  charges  by  his  deed  the  (ame 
land  with  a  common  of  paliore^  or 
with  a  rent  charge,  and  after  the  te«^ 
nant  in  uyle  dieth  \  now  it  feeoKih 
th^  the  land  is  difchargod  of  the  com- 
mon)  and  (tf  the  rent,  for  that  the 
heire  is  in*of  another  efhice  in  the  land 
than  he  was  at  the  time  of  the  charge 
made,  in  as  much  as  bee  is  in  his  re- 


mitter by  force  of  the  tayle,  and  fo  the  eftate  which  hte  hfui  at  the  tiny  of 
the  charge^  is  utterly  defeated,  ^c*  ( 1}  « 

i« lr« «o4 M« aer  Rob^  t  ^c«  A)iiaL.aBdM.  aor^i 

(i)  [Sec  Note  i^u\ 

^  m 


ov^^ 
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/aUR  tnthor  lisnng  put  otie  example  where  bodi  the  rights  Temps  E.  t. 
^  dtfcend  together,  fM>w  puts  another  exaiiiple»  where  the  tffbe  R««*««-  ii- 
in  taile  cUioieth  by  parchafe  in  the  life  of  tenant  la  tiule,  and  the  !s*  e.%.  sfT  ^ 
ancient  right  d^fcendeth  after  to  the  fame  iftue*  ^o!  £.'3. 4^ 


[349.  a.] 


^*  C^ar  cometft  que  tiel  hiin/mt  tie  pleim  0ge  al  tempt  del  mart,  lfc»** 
The  reafon  b,  becanfe  no  fbllie  ean  be  adjudged  in  the  infant  at 
the  time  of  the  acceptance  of  the  feoffement.  Therefore  the  law 
refpeiteth  the  time  of  the  feoifemeot,  aod  not  the  time  of  the 
death :  and  albeit,  he  might  have  waived  the  eftate  which  he  had 
by  the  feoffement  at  his  full  age»  yet  here  it  appeareth,  that  the 
rizht  of  the  eftate  taile  defcendiog  to  him  either  within  age,  or 
of  full  as^e»  ftall  work  a  remitter  in  him ;  for  that  the  waiver  of 
the  ftate  mould  hare  be^ne  to  his  IciiTe  and  preiadice. 

Since  Littletw  wrote,  and  after  the  ftatute  of  27.  H.  8.  tap.  to.  if  ^y*  '^•'•e*  <iti 
tenant  in  tai)e  make  a.feofiem'ent  in.  fee  to  the  ofe  of  his  iflbe  ^^^^% 
being  vdthin  age,  and  his  heires,  and  dieth,  and  the  right  of  the  {A*       '^ 
eftate  taile  defcend  to  the  ifliie  being  within  age;  yet  he  is  not  6. E. 6.  ib.77. 
remitted^  becaafe  the  ftatute  execateth  the  poiTemon  in  fach  plite,  1.  &i.p.  *  Rt, 
^manner  and  fbrme,  as  the  ufe  was  limited :  Rt  Jic  defimiUhust  ib  as  "^  avAa.  P^ 
there  is  a  great  change  of  remitters  fiuce  UttUun  wrote,  (i)  ^%/h  ?^J^il 

PJ.  Conif  Amy  Townib<nd*i  cafe,  fol.  1 1 1«       34.  H.  8.  tit  Reaiit*       Br.  49*       (Dyer  xo6» 
Sid.  63.     2.  Leo.  91.     Hob.  255. 198  ) 

But  if  the  iftiie  in  taile  in  that  cafe  waive  the  pofleffion,  and  PI-  Com.  ub» 

bring  a  formedon  in  the  difcender,  and  recover  aeainft  the  feoffees,  ^''P* 
he  mall  thereby  bee  remitted  to  the  eftate  taue$  ojdierwife  the 
l^nd$  may  be  (0  incombred,  as  the  ii!lie  in  uile  ihould  be  at  a 

t re^t  inconvenience ;  but  if  no  formedon  be  brought,  if  that  iflhe  (1.  Roll.  Abr. 

ieth,  his  ifiqe  (hall  be  remitted ;  becaufe  a  fiate  m  fee  iimple  at  4i9-  421* 

the  common  law  defcendeth  unto  him.  ^^?*  ^^^ 

«<  ^  tfteant  de  fleine  age»  il  charge  per  fw  fnt,  Hc.^    The  reafon  (x.  RoU.  Abt. 
is,  becaufe  the  grantor  had  not  any  nght  of  the  eftate  in  taile  b  4i9*  4^<* 
him  at  the  time  of  the  grant,  bnt  only  die  eftate  in  fte  jfimfde  Jj^j^^J'.V  ^ 
gained  by  the  feoffment,  which  (as  Liulei&n  here  faith)  is  wholly     ^  *  ^ 
defeated.    And  the  ftate  of  the  land  oat  of  which  the  rent  iifaeaf 
being  defeated,  the  rent  is  defeated  alfa 

But  if  tenant  in  taile  make  a  leafe  for  life  whereby  he  gainrth  a  it.  H.  7.  n. 
Ticw  reverfion  in  fee,  fo  long  as  tenant  for  life  liveth,  and  he  Bdriche|s  cafe« 
granteih  a  rent-charge  put  of  the  reverfion^  and  after  tenant  for  life  j  ^J^  }^^^ 
dieth,  whereby  the  grantor  becommeth  tenant  in  taile  agaiaei  and  AnJaiS.  J) 
the  reverfion  m  fee  defeated ;  yet  becaufe  the  grantor  had  a  right 
of  the  entaiie  in  him,cloathed  with  a  defeafible  lee  fimpk,  the  rent- 
charge  remaineth  good  againft  him,^  but  not  againft  his  iflue ; 
which  diverfitie  is  worthy  of  obiervation,  for  it  openeth  the  reMbo 
of  many  cafes. 

If  the  heire  apparent  of  the  difleifee  difleife  the  difleifor,  and  (i.RoU.  Abr. 

ant  a  rent-charge,  and  then  the  diifeifee  dieth,  th^  grantor  (hall  A^%t) 

Id  it  d'lfcnarged ;  for  there  a  new  writ  of  entrie  ooth  delceod    • 
iinio  him,  and  therefore  he  is  remitted. 

So 


E 


ft)  The  t&elPt  of  this  (bmite  en  the     In  Dmieombe  V*  WingfSeld,   Hob.  i^^ 
deftrlne  of  Rti^tter  is  very  fully  capkHned     See  %.  Leo.  isx.    8id«  63.    Dyer,  351,  ' 


Lib.  3*    Cap.  12.  Of  Remitter.  Sed.66i. 

So  if  thr  fa;her  difilnfe  the  grandfather*  ard  graatetk  a  rent- 
cur^^t  and  dleih,  nitw  u  the  entry  of  ihe  granufMber  taken  away, 
if  alter  ih'*  gririifziber  dieth»  the  fonne  u  rcmined.  and  he  ihall 
avoid  the  cli^r^e.  S  j  as  u:iere  oar  auihor  pooedi  Lis  example  of 
a  fee  ui!e,  it  hoideai  al/o  in  cafe  of  a  fee  umpU. 

**  Un  cc.Timen  de  fa  lure,  cm  un  remt  ebzrge,  l^cJ*  Here  LitiUtcm 
putteui  \vi  cafe  of  th'.r.L  s  framed  out  of  tae  land.  £at  what  if  txic 
iuac  at  fu!.  a^c  by  de^a  m  J  en  ted  or  dec  A  poll  make  a  leafe  far 
yeares  of  the  land,  ard  aiier  by  the  c.ata  of  tenant  in  talk  he  is 
remitted,  whether  iLall  he  a%oid  the  leaic  or  no?  'And  it  b  holden 
he  fhill  n'^:»  becauf;;:  it  is  made  of  the  iand  it  felfe,  and  the  land  is 
become  by  tlie  IcaTe  in  another  plight  than  it  is  in  the  cafe  of  a 
grant  of  a  rent*charge,  which  I  gather  out  of  our  author's  owne 
y\UU&B^^•    words  in  another  pUce. 

"  La  terre  eft  dijcbargt  del  renu  ^<:."  LittUim  doth  adde  thefe 
words  material] y,  becaaie  the  whole  grant  is  not  thereby  avoided* 
but  the  land  difchargcd  of  the  rent-charge ;  for  the  grantee  (hall 

U.  2.  f,  3^.  b.     have  notwithftanding  a  writ  of  annuitie*  and  charge  the  pertek  of 

W«d'»  csk.        ihc  grantor. 


-V  H.  S. 


Seft.  66 1. 


J  7  E  My  tin  frlncipall  caufe  fur 
^  que  tiel  heire  en  les  cafes  avantditSj 
ft  outers  cofes  fcmblablesy  fevra  dit  en 
JfiTi  uinittery  ejl  fur  ceo  que  il  rCy  ad 
ajcun  per/on  envers  que  il  poet  fuer  fen 
brief e  de  formcdon.  Car  envers  luy 
mefme  il  tie  fcit  fuer^  et  il  ne  pok  fuer 
envers  nul  autcry  car  nul  outer  ejl  te- 
naut  del  frnnkicncmtnt ;  et  pur  ccl 
canfi*  III  fry  hty  ^djud^e  eins  ev.  fin  re-- 
7 :.' 1 4 : ■■  *,  /ciuit ty  en  i it' I  flit fy  Jicc mc  il 
/.v;;/  I'i'.alment  recover  inefine  la  tern 
c;iVi,ri  un  autery  (jfc* 


A  L  S  O,  a  principall  caufe  why  fijch 
"^  heire  in  the  cafes  afbr^id,  and 
other  like  cafes,  (hall  bee  fatd  in  his 
rsmittcr,  is  for  that  there  is  not  any 
pcrfon  againft  whom  he  may  fue  his 
writ  o{  formcdcn.  For  againft  him- 
fclfc  he  cannot  fue,  and  hce  cannot 
fue  againft  any  other,  for  none  other 
is  tenant  of  the  freehold ;  and  for  this 
caufe  the  law  doth  adjudge  him  in  his 
remitter,  fcilicety  in  fuch  plite,  as  if 
hee  had  lawfully  recovered  the  fame 
land  againft  another,  &c. 


""Jl  I2.C  4.>  20. 

41.  £.  3.  iS. 

I.],  lit  4.  y\j, 

f  6.  Rep.  58.  ft. 
]«  Si<j.  63. 
2«  Roll.  Abr* 

4'9') 


TT^  principall  caufe  pur  que,  Wr,'* 
^^    [</]  LittMon  in  our  bookcs. 


And  of  this  opinion  is 


«*  11  n* ad  afcun  perfin  enroen  que,  i^cftcome  il  a*voit'loialment  reco^ 
«*  'vcrtnefinc  la  terre  'vers  un  outer,  ^r."     Here  il  is  be  undAftood,*  .  « 

that  regularly  a  man  (hall  not  be  remitted  to  a  right  remedilede,  r349»b»] 
for  the  which  he  can  have  no  aftion ;  for  Littleton  here  faith,  that 


calr 

(3.  Rep.  J.) 


a'- right,  nor  a  right  without  an  adUon,  can  make  a  ramitter.     As 

if  tenant  in  taile  fuffer  a  common  recovery  in  which  there  is  errof, 

and  aficr  tenant  in  taile  difleifeth  tjie  rccoveror  and  dicih,  here  the 

4  .  .        .  .        iffue 
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jfiiie  ia  taile  liath  an  ^ftbn*  i^z.  a  writ  of  erro^;  butai  long  as  the 
recoverie  remamecb  -io  for^e>  he  ho^h  no  right,  4nd  thert^forc  iii 
that ^fe  thereds  |M)  remitter,  (i)  •>..... 
.  ifi.  purchaie  an  advowfona  and  fu!Fcreth  an  ufurpiatlon  and  fix 
inoneths  ta|>a(re»  and  after  the  uYucper  granteth  the  advbwrfon  to 
I  B,  and  bis  heires,  ^.  dieth,  his  heire  is  not  remitted,  Becaufe  his' 

rigTit  to  the  advowfon  was  remedifeff:,  viz.  a  rigiit  without  an 
a^ion.  (2)  .  »  -  '•   ,r  . 

Tenant*  in  taile'of  a  mahnor  wh^reunto  an  advowfon  is  appen*  (^nLm.  b)  . 
dant  maketh  a 'difconti nuance,  the  difeotitinuee -granteth  the  advow*  S-  J^-  7-  35^ 
ftm  to  tenant  in  taile  and  his  heires,  tenant  in  taile  dieth>  the  iilae 
19  not  remitted  to  the  advowfon,  becaufe  the  iiTue  had  no  adlion 
to  recover  the  advowfon  before  ho  recovered  the  mannor  where- 
ontQ  the  advowfon  was  appflndant.    And  fo  it  is  of  all  other  inhe* 
j-itances  regardant,  appendant,  or  4ppurtenant ;  a  man  ^all  never 
be  remitted  to  any  of  tliem  before' he  recohtinueth  the  mannor.  Sec,   '  . 
whereunto  they  are  regardant,  appendant,  or  belonging.'  ' 

Carnu/  n^poet  ciatmer  droit  in  Us  appurtenances  ne  en  let  accejfories  Brittonfol.  126L 
''qui  nul  droit  ad  en^le  prindpalL 

[e'\  lientt  excipi  poteftt  &c.  quam*uis  jus  baheat  in  tenemento  et  per-  W]  Braa.H.4. 
tineniiis,  primo  recuperare  debet  tenementum  ad  quodpertinet  ad^uocatio^  r*  243.  b.         ^ 
it  tunc  poftea  prafentet  et  non  ante,  et  de  hac  materia  in  Rotulo  de  tir^  S.  R.  2.   Quare 
mina  SanSi  Miehaelis,  anno  regis  Henrici  tertio  in  comitatu  Norff.  de  Imp.  199, 
rhomd  Bardol/e.  ^  \^hV^'  6 

But,  on  the  other  fide,  if  a  man  be  remitted  to  the  principal],  he  gf'fi.  6.  17''  ' 
'fliall  alfo  be  remitted  to  the  appendant  or  acceffory,  albeit  it  were  33,  h.  6.  ic, 
fevered  by  the  difcontinuee,  or  other  wrong  doer.     And  therefore  V,  N.  B.  35^ 
if  tenant  in- taile  be  of  a  mannor  whereunto  an  advowfon  is  ap-  ^-^  36.  F. 
pendant,  and  infeofFeth  A.  of  the  mannor  with  the  appurtenances,  ^\    '  3" 
J.  re-infeoiFeth  the  tenant  in  taile,  faving  to  himfelfe  the  advow-  ^^^  h.  8.  * 
fon,  tenant  in  taile  dieth ;  his  iiTuc  being  remitted  to  the  mannor,  Uier  48.  b. 
is  confequently  remitted  to  the  advowfon;  although  at  that  time  it  (Ant.  324. b. 
was  fevered  from  tlie  mannor.     So  it  is  in  the  fame  cafe  if  tenant  333-  *>■ 
in  uile  had  bfcenc  difleifed, "and  the  difTeifor  fufFer  an  ufurpation,  if  3^3* b) 

the  diiTeilfe  enter  intp  the  manner^  he  is  .alfo  remitted  to  the  jid- 
vowfon. 

Se6l.  662. 

TTBMy  ft  terre  foit   talk  a  un  A  LSO,  if  land  be  entailed  to  a 

•^    home  et  a  fafeme^  et  a  Ics  hetres  -^^  man  and  to  his  wife,  and  to  (he 

di  lour  deux  corps  engendres  Us  queux  heires  of  their  two  bodies  begotten, 

Mt  ijfue  file^  et  le  feme  dgvy^  et  ie  ha^  who  have  iflue  a  daughter,  and  the 

Ton  prent  outer  feme^  et  ad  ijfue  un  wife  dieth,  and  the  hufband  taketh 

outer  iile^  et  difcontinua  le  iailiy  et  puis  another  wife,  and  hath  ifTue  another 

diffeijie  le  difcontinuee  et  iffint  moruji  daughter,  and  dilcontinue  the  taile, 

J  to,  a,!  T^i^^j  0^^  ^^  ^^^fe  dijcendera  a  les  deux  arid  after  ^he  diffeifeth  the  difcoiiti- 

filis.     *  Et  en  celt  cas  quant  al  eigne  nuee  and  fo  dfe  feifed,  now  the  land 

file,  ^                                                      flial 

f  Et  not  in  L.  and  M*.  nor  Roh. 

(1)  [See  Note  30%.]  mentioned  ftatute  of  7.  Anm  c.  i8.    N(fte 

(z)  This  fecms  to  be  altored  by  the  afore-     ta  the  i  ub  edition. 


Lib.  3.    Cap.  12.       Of  Rettitter. 


Se&.  663. 


fi*\  fv^  ^fi  inktritahU  per  fitti  4i  k 
iayliy  ce$  \  n^ifi  mn  retmttit  f^fyui  ie 
U  moity.  Et  fiunvt  al  auier  nmitj^  el 
tft  ms  a  fuer  fam  m&Un  de  formcddn 
enven  fa  fur.  Car  en  ceft  cat  la 
deux  fnrs  lie  fent  pas  tenants  en  par* 
eenarjj  mesfeni  tenants  en  cemmen^  pwr 
eeg  f  Mf  He  fent  eins  per  differs  titles. 
Car  Tun  Jeer  efi  eins  en  fern  remitter 
per  force  de  U  tailiy  quant  a  cee  fne  s 
luy  affiert ;  et  tauter  fur  e/l  eins  fkanf 
a  c€9  qui  a  luj  affiert  enfeejimple  per 
le  difcentfen  pier^  %  ifc. 
and  the  other  fifter  is  in  as  to  tlut 
difceot  of  her  father)  &c 


flid  ddctflul  t6  dM  twi6  daiidhttrs. 
And  ill  this  ede  IB  M  the  cMtft  &ag^^ 
ter,  wbo  is  uriieriltiMe  by  foree#f  <ht 
Uyle»  thii  is  nb  remitter  but  of  the 
moitic.  And  is  to  the  dth^r  moiti^ 
(he  is  put  to  fiie  her  adion  ei  fmnem 
den  agatnil  her  fifter.  for  in  this 
cafe  tSe  two  fifters  are  noc  tenams  in 
parcenariey  biK  they  are  tenants  in 
common^  for  that  they  are  in  by  di* 
Teis  titles.  Far  die  doe  fifter  le  in 
in  her  remitter  by  feiceof  theentaih% 
as  to  duit  whid>  t6  her  behMigMii^ 
to  her  bdoi^eth  in  fee  fidijile  by  tht 


19.  H.  6  59« 

(TfU  H^  a.) 


^  f>ZO  n\Jl  remiter  forfque  fur  b  anitie^  t^c.**    Here 

^  potteth  a  cafe  where  the  ifliie  in  tailc  (hall  be  remitted  to  a 
mottie^  becaafe  bat  a  moity  of  the  land  defceaded  into  her,  and 
there  cannot  be  any  reBitter,  bat  for  ib  much  as  commeth  to  the 
iffae  by  difceat*  or  by  say  other  mcanet  withoat  his  folly ;  and  in 
this  cafe  by  aA  in  law  the  coparcenary  is  defeated,  for  the  daagh* 
lers  are  in  by  fererall  ddes>  via.  the  eldeft  daughter  is  tenant  in 
taile  pir  fermam  d»m^  by  the  remitter  of  the  one  ia<Htie  ;  and  thte 
youngeft  feifed  in  fee  fimple  by  difcent  of  the  other  moide,  agunt 
whom  the  other  filler  in  taile  may  have  hfcx/mrmeden.  (1) 


5c<a.   663. 


T^  if  mefine  le  manner  efty  fi  tenant 
•*^  entayleenfeoffafonbeinapparant 
en  le  taile  (ejieant  Pheire  dfins  agejj 
et  un  auter  jointenant  enfeij  et  U  /«- 
nant  en  tayle  mertfft^  ore  Pheire  en 
eayle  e/l  en  fen  remitter  quant  a  tun 
reoityy  et  quant  a  Pauter  meitie  U  efi 
mis  a  fen  briefs  de  formedon^  |  iic* 


I N  tfaefiune  tnanner  it  is,  if  tenast 
I  in  taile  enfeofie  hit  heire  :qppannt 
in  tayle  (the  heire  being  within  age) 
and  another  jointenant  in  fee,  and  the 
tenant  in  tayle  dteth;  now  the.  heire 
entayle  is  in  his  remitter  as  to  the  one 
moide,  and  as  to  the  odier  moitie  hee 
|s  put  to  his  writ  cSfermedon^  &c 


44 


(%.  RolL  Abr.      "*    T  B  ieire,  lie.  efl  en  fen  remtier  qttant  a  Pun  meitie,  fc^^" 
41.)  ^^    Hefeby  it  appeareth  that  albeit  joyntenams  be  feifed  pro 

Vide  Sea.  its.    indi'vijo  per  my  et  fer  tout^  yet  each  df  them  hath  in  jadgemcnt  of 

law  but  a  right  to  a  motde ;  and  therefore  the  ifioe  in  taile  in  this 
cafe  is  remitted  but  to  a  moity»  and  is  tenant  in  common  bat  witb 
the  other  feoffee.  And  fo  it  is  if  the  di(continaee»  after  the  death  of 
tenant  in  ttyle,  make  a  charier  of  feoffment  to  the  iffae  in  uyle,  bdng 

'  within 


t  iCefi-^ift,  L.  and  M.  and  Roh. 
X  &c.  not  in  JU  and  M.  ner  Itoh. 


I  dTr.  nAtin  L.aad  M*  norl^ht 


(s)  [See  Note  303.3 


tib.3< 


Of  Remitter. 


^.  664, 6d5« 


withw  age*  yJko  htth  nghu  9n4  to  a  Granger  ia  fee«  and  make 
Kv«ry  IQ  t|ie  kifMH  i»  e^oie  of  both ;  the  mee  it  not  remitted  to 
tbf  viMe,  Imh  iia  tbt  hfl^:  for  firft  b?  caketh  the  fee  fimple.  an4 
after  thp  remitter  U  wrought  by  operatiQo  of  law,  and  therefore 
fan  remit  him  b^t  to  a  moitie.  Bot  pf  this  fuficient  hath  beeoe 
fsH  4)i  the  Chapter  q£  Jpyntenants. 


!35o-  b.] 


Sea:.  6^4* 


TTSIff/  tenant  en  taiU  enfeoffa 
^  fin  heire  atparanty  fheire  efteant 
4g  pL^m  ^i  Ql  tempi  4e  feoffmentyjt 
fifis.  le  tenant  en  taiU  msrvfi\  ee$  n'ejl 
remitter  at  heire j  pur  ce9  que  UfuitpL 
yU^,  fuie  U  ^fieant  Je  pleims  ewe  wife 
frenirt  tielfeaffment^  b^e*  Mei  tigi 
fiOf  ne  poit  ejtre  adjudge  en  Pheire 
efieani  deins  age  *  al  temps  del  fet^-- 
ment^l^c* 


A  L  S  O)  if  tenant  iif  tail  enfeofle 
"^  his  heire  apparant,  the  heire  be- 
ll^ of  full  age  at  the  time  ^f  the  fi?- 
QiuDent,  ai2  after  tenant  in  taile 
dieth;  this  is  noremilter  to  the  heircj 
becaufe  it  was  bis  foUy,  that  being  of 
full  ^ge  hee  would  take  fuch  feofF- 
menty  &c.  But  fiich  folly  cannot  be 
adjudged  in  the  heire  being  wi&ia 
age  at  the  time  of  the  feoffinenty  &c» 


BY  diis  feoffment  albeit  the  heire  apparent  hath  (erne  benefit  in  (Ant.  17%  h* 
the  life  of  hb  anceftor,  vet  is  he  thereby  (bcfides  his  owne)  '*7- «•  **|-*^ 
filbjeft  during  his  life  to  all  charges  and  incumbrances  made  or  ?2J  b!  -!44l 
fotfcred  by  his  anceftor.    And  therefore  our  author  faith  well,  que  il  JJ'  zi^'at 
fuit  fin  fblly  que  il  efteant  de  pleine  agi  voile  prender  del  feojment, 
bot  folfy  fhal!  not  be  judged  in  one  within  age  in  refpeft  of  his 
tender  yeares,  and  want  ot  expenence. 


Se<ft.  665- 


T  TE  JIfy  fi  tenant  en  tatle  enfeoffa 

unfeme  enfee^  et  morujfy  etfin  iffue 

deins  age  prent  mefme  la  feme  f  a 

ferne^  cee  eft  un   remitter  al  en/ant 

{  deins  agey  et  la  feme  dmque  n*ad 

rieny  pwr  cep  que  is  baren  et  la  feme 

fintfirfque  cemt  un  perjon  en  ley.     Et 

an  ceft  cas  le  taren  ne  poit  fuer  brief e 

de  iorm^AoTiy  fmon  que  il  veileit  fuer 

envers  luj  mefme f  le  quelferroit  encon^ 

venient'y  et  pur  eel  caufe  la  ley  ad- 

yudgerm  tbeire  en  fin  remitter^  pur  cee 

que  nul  felly  peii  eftre  \  adjudge  en  luy 

qftka^  deins  age  al  temps  d'efpoufeUy 

4*f .    ^Etfi  t* heire  f^t  en  fen  remitter 

per 

•  &e,  added  L.  and  M.  «nd  Rob. 
t  a  feme  aot  in  L.  and  M.  noir  Rob» 


A  LSO)  if  tenant  in  taile  enfeoflbr 
a  woman  in  fee,  and  dyctky  and 
his  iflUe  within  age  taketh  the  fanne 
woman  to  wife ;  this  is  a  remittet  to 
the  in&it  widiin  age,  and  the  wife 
then  bath  nothing,  for  that  the  htif* 
band  and  his  wife  are  but  as  one  per- 
fon  in  law.  And  in  this  cafe  the  huf- 
band  cannot  fue  a  writ  o^fersneden^ 
unleile  he  will  fue  againft  himfelfey 
which  (hould  bee  inconvenient ;  and 
for  this  caufe  the  law  adjudgeth  die 
beire  ifthis  remitter,  for  that  no  kilj 
can  bee  adjudged  in  him  being  withta 
^  at  the  time-  of  the  efpoulels,  2oc. 

And 

I  demt  age  aot  in  L.  and  M.  iK>r  Roh. 
\  ae^tdge^^anfettef  L«  and  M,  andKoh. 


lb.  3,    Cup.  1 2.        Of  Remitter. 


Sc&66$. 


perforce  de  U  tail-^  il  enfuifl  fer  rftf- 
fan^  que  la  feme  n*ad  r'unSy  ^c.  Car 
enfant  que  le  baron  et  fa  feme  font  come 
un  pfrfn^  la  terre  ne  toit  ejtrefevere 
per  moitici ;  ef  pur  eel  caufe  le  baron 
€/i  en  fin  remitter  de  ienticrtie*  Mes 
auterment  ffl  ft  t'lel  he'ire  fu'tt  de  pleine 
ay  al  tctnt^s  de  Us  efpoufrh^car  donquei 
le  hi  ire  nad  riens  fo*fque  en  droit  fa 
femcj  *  Cf r. 


And  if  the  hetie  bee  in 
by  force  of  the  entaite,  it  foDowcch 
by  rcafon,  that  the  wife  hath  nodiiiig, 
&c.  For  inafmuch  as  the  huftxand 
and  wife  be  as  one  perfon,  the  land 
cannot  be  parted  bjr  moities';  and  for 
this  caufe  the  hufoand  is  in  his  re- 
mitter of  the  whole.  But  otfaerwife 
it  is  if  fuch  heire  were  of  full  age  at 
the  time  of  efpoufels,  for  then  the 
hcire  hath  nothing  but  in  right  of  his 
wife,  &c. 


(AoL  io»*  b,) 


(4.  Rep.  ag.) 


Scan 


TT  ERE  litthton  patteth  a  cafe  where  the  haibaod  within  age 
*-^  by  ti '.-  intermarriage  may  he  remitted,  albeit  he  gaineth  Iwt 
a  freehold  during  the  coFerttirc  en  auttr  droit. 

Alfo  here  i^  to  bee  obferred,  that  the  eftate  which  doth  in  thii 
cafe  worke  the  remittery  coold  not  have  conttnoancc  after  the  de- 
ceafe  of  the  Wife,  And  fo  on  the  other  fide*  if  the  hulband  make 
a  difcontinuance,  and  take  backe  an  eftate  to  him  .and  hi»wife» 
during  the  life  of  the  hulband,  this  is  a  remitter  to  the  wife  pre-  - 
fently,  albeit  the  eflate  is  not  by  the  limitation  to  have  continu- 
ance after  the  deceafe  of  the  hufband ;  which  cafe  is  proved  by  the 
reafon  of  the  cafe  which  oar  author  here  putteth.  And  here  oar 
author  oblerveth  the  diveriity  when  the  hu/band  is  within  agc»  and 
when  hee  i:>  of  full  age ;  for  when  he  is  within  age»  no  folly  can 
be  adjudged  in  him»  as  in  this  Chapter  haih  beene  often  faid.  ^ 

Here  is  alfo  to  bee  noted,  that  prefcnily  by  the  marriage  withm  [35^'^' 
age,  the  hufband  is  remitted,  and  the  freehold  and  inheritance  of 
the  wife  baniihed  cleane  away. 

«*  Prijt  mefme  la  feme  al  feme,**  Here  it  is  good  to  be  feeno 
what  things  are  giv6n  to  the  hulband  by  marriage.  (1)  Firil,  it  ap- 
peared! here  by  Li/tIeton,th&i  if  a  man  taketh  to  wife  a  woman  feifed 


f  8.  E.  4«  5. 
II.  H*  7. 19. 

JO.  H.  6.  11. 
7*  H.  6.  Q.  b« 
Vide  Sea.  58, 


I3.H.4.6.  in  fee  [/]>  he  gaineth  by  the  intermarriage  an  cHate  of  freehdd 
tanf.  I.  7.  b.  jjj  jj^j,  right*  which  eftate  i%  fufficient  to  worke  a. remitter,  and  yet 
the  eflate  which  the  hufband  gaineth  dcpendeth  upon  uncertaintie, 
and  confillcth  in  privitic  [g]  ;  for  if  the  wife  be  attainted  of  felony, 
the  lord  by  efcheat  fhall  enter  and  pat  out  the  hufband  :  otherwife 
it  is  if  tlie  felonie  be  committed  after  ilTue  had.  Alfo,  if  the  hlif- 
band  be  attainted  of  felonie;  the  king  gaineth  no  freehold*  but  a 
(j.  Rep.  50.  a.  pernancic  of  the  profits  during  the  coverture,  and  the  freohold  re- 
T.  Roll.  Abr.  maineth  in  the  wife. '[^6]  Secondly,  if*  fhe  were  poflefled  of  a 
343*  344-  terme  for  yeares,  yet  he  ia  pofTeilcd  in  her  right ;  but  he  hath 

U  k'^'^^-^^'  power  to  difpofe  thereof  by  f^rant  or  dcmife;  and  if  he  bq  put- 

'  h\  H.  Com.      lawed  or  attainted,  they  arc  gitts  in  law. 

Ui\,  %6o.  b.  Dame  Ha'e's  C4fe.       50.  Afl*.'5«        3S.  H.  6.  23.        21.  £.  4.  35.  7.  £.4.6. 

7.  H.  7.  2.         10.  H.  6.  II.  ' 


firl4-Afr  p.4 
4.  £.3. 


Afr.if6. 


[«]Mich  26.&       [•]  Upon  an  execution  againft  the  hufband  for  his  debt,  the 

27.  El'.s    inrcr        -      -—  — 

Amooi  5:  Ljd< 


27.  Eli  inrcr     {jjcnfFe  may  fell  the  terme  during  her  life;  bat  the  hufband  can 


make 


*  (^e,  not  in  L.  and  M.  nor  Roll. 
(1)  [Sec  Note  304.] 


LiB.  3*.  Of  Remitter:  -     Sea.  66^. 

make- nd  dirpofitiow  thereof <by  his  Jaft.wUI.*  Alfo,  if.hcn»ke.nQ  mgton  in  briefe 
difpofilion  or  forfeiture  of  it  in  his  life,  yet  it  is  a  gift  in  lav/  unto  ^^  '"^^  adju.%« 
"him  if  he  doe  furvive  his   wife;  but  if  he  make  no*  difpofition,  i^-^^^p?^^l^' 
and  die  before  his  wife,  fhc  (hall  have  it  againe.     And  the  IJime  Mat.  iuanTn ''s 
law  is  of  efta^efi  by  ft^iute  merchant,  flatute  Uaple,  cLgU,  ward-  caic*  ,  ° 

Ihips,  and  other  chattels  realls  in  pofFeflion.  '       * 

Bat  if  the  hufband  charge  the  chattell  reall  of  his  wife,  it  Ihall  ?•  W^-  ^o'*  2. 
not  bindc  the  wif&  if  (bee  furvive  him.  6^°^  ^^'' 

If  a  feme  fole  be  poflefTed  of  a  chattell  reall,  and  be  thereof  dif-  ^^ 
pofTeffedy  and  then  taketh  hu(band«  and  the  wife  dicth,  and  the  Vid.Sea.5S. 
hufband  furviveth,  this  right  is  not  given  to  the  hufband  by  the 
intermarriage,  but  the  executors  or  adminiflrators  of  the  wife  (hall 
have  it-;  fo  it  is  if  the  wife  haih  but  a  poffibilitie. 

In  the  fame  manner  it  is  if  the  wife  be  poffeircd  of  chattels  reals  PI.  Com.  fo.  204. 
£u  outer  droit,  as  executrix  or  adminiftratrix,  or  as  gardeine  in  fo-  Oiborne^s  cafe, 
cage,  &c,  and  fhe  intermarrieth,  the  law  maketh  no  gift  of  them  to  ■"'^  ^^^  ft>j. 
the  hufband,  Although  he  fttndveth  her.     In  the  fame,  manner  if  a  ^'^9*- *>•  Wrotcf- 
woman  grant  a  terme  to  her  owne  ufe,  taketh  hufband,  and  dieth,     ^  ^  ^^^ 
the  hufband  furviving  ihall  not  have  this  trull,  but  the  executors  or  r.n  p  1 , 
adminiflrators  of  the  wife  [j]  ;  for  it  confilleth  in  privitie :  and  fo  ^lizlnCan'i 
bath  it  beene  refolved  by  the  juflices.     Chattels  reals  confiding  Ur.  in  wiihai©'! 
meerely  in  a6lion  the  hufband  fhaU  not  haye  by  the  intermarriage,  cafe.   Hill. 
I  unleffe  he  recovereth  them  in  the  life  of  the  wife,  albeit  he  furvive   S^-EHz.  inCan- 

thc  wife  ;  as  a  writ  of  right  of  ward,  a  'ualore  maritagii,  a  forfeit*  l^^V,"  ^?"^* 
ure  of  marriage,  and  the*  likc>  whffeunto  tha  wife  was'intitlcd  be*  Wroteflcy's  caft 
fore  the  marriage.  '  '.     .  ^  ubi  fup.  * 

■^     But  chattels  reals  being  of  a  mixt  nature,  viz.  partly  in  pofTef-   ,,,  g.  r,  Quv 
fion,  and  partly  in  adion,  which  happen  during  the  coverture,  the  Imp.  57.'  ,      ' 
hufband  ihall  have  by  the  intermarriage,  ifhee  furvive  his  wife,  14- H.  4.  rz.  . 
albeit  he  reduceth  them  not  into  poiTeifion  in  her  life-time ;  but  if  S**^-  3*  3$- J>- 
the  wife  furvivcth  him,  fhe  ihall  have  them.     As  if  the  hufband  f q' j^  ^^  *^* 
be  feifed  of  a  rent  fervice,  charge,  or  feck,  in  the  right  of  his  wife,  F.  N.  B,  i2rr 
the  rent  become  due  during  the  coverture,  die  wife  dieth,  the  21.  H.  6. 15. 
haiband  ihall  have  the  arrerages  \  but  if  the  wife  furvive  the  huf.  ^9*  £•  3*  40. 
band,  fhe  ihall  have  them>  and- not  the  executors  of  the  hufband.  \}'  ^*  ^' 
So  it  is  of  an  advowfon,  if  the  chuKh  become  voyd  during  the  la"^"^^^^* 
coverture  [k\  he  may  have  a  quart  imfedit  in  his  owne  name,  as  Briefe  639. 
fome  hold :  but  the  wife  fhall  have  it  if  fhc  futvivc  him;  and  the  5-  1^-  3* 
hufband,  if  he  furvive  her :  etjic  deftmilihus.  Exfcut.<j9. 

.  W50«£-3-'3* 

*8.  H.  6.  9,      7,  H.  y.  2. 

[35 1  •  b.l       ^°*  ^^  ^^^  arrerages  had  become  due,  or  the  church  had  fallen  «6>£..3.  64.    . 
■'  voyd  before  the  marriage,  there  they  were  meerely  in  adion  before  i^J^*  ^*  *  '• 
the  marriage ;  and  therefore  the  hufband  fhould  not  have  them  by  ^i,  ^^^  **'* 
the  common  law,  although  he  furvived  her. .  And  fo.it  is  of  re-      •    •    •    S-.- 
Icefes,  mutatis  mutandis,    \f\  But  now  fey  thtf  ilatutebf  32,  H,  8.  [/]  Lib^4.  fol. 
'cap,  37,  if  the  hufband  furvive  the  wifchebihall  have  the  arrerages  ^*;/"a^"^*^* 
as  well  incurred  before  the  marriage,  as  after.  17.  EI.Rot.''457.  . 

in  Cam.  Banco,  Sharp's  cafe.  ai.  E.  4.  4.        ai.  H.  7.  29.        11.  H.  7.  4.         26.  H.  8,  7, 

43.  E.  3. 10.       3.  H.  6.23.  37.      4.  H.  6.  5.     14,  E.  2.  Dct^73.     5.  E.  2.  Ibid.  169.      3Q.  £.  3. 
4S.  £.  3.  12.      12.  R.  2.  Ere.  638,  639.       |6.  £.4*  8«       16.  If*  6.    fire.  939. 

But  the  marriage  is  an  abfolute  gift  of  all  chattels  perfonals  in  '     .    ^ 

poiFeillon  in  her  owne  right,  whether  the  hufband  furvive  ths  'Wife 
or  no ;  but  if  they  be  in  action,  as  debts  by  obligation,  contrafl,  or    -    * 

otherwife. 


A 


tib.  3.   Cap.  ti.       Of  RoBiteer.  Sed.  666» 


is 


acher«ife»  tbe  hoftMi  ftaBMcWvtldkea  imiefckeiadlnwilb 
tcoover  thewu    And  of  ptttrntU  foods,  #»  jaftr  4«ir,  as  eaccaiiui 
or  idaiinftntrit»  ta.  dU  marnofe  u  ae  fUt  of  ikcm  to  the  kaC* 
band,  ddioogb  lie  Amrivc  Us  wife.  (|) 
}  43.1. ).  t.      [m]  if  u  efirajr  bappca  witUa  cbc  maaoor  of  Ae  «}fe«  if  dbe 
>o.  H.  6.  ti.  kaAaad  die  bt§oft  Ubrtt  the  wUe  frail  have  it^  lor  that  the  poK 
39>  I«  )«  •?•      pcrtk  was  hoc  in  the  urife  bef»ro  feifare* 

Bot  as  to  perfooall  goods*  there  b  a  d!veride  worA/  oFoUer. 
▼atioQ  betweeae  a  propertie  ia  pcfibeall  goods  {ms  is  albrcCud) 
and  a  bare  poftiioo ;  for  if  perfoaail  goods  be  bailed  to  a  femew 
or  tf  the  iiode  goods*  or  if  goods  come  to  her  haods  as  executrix  tp 
a  bailiie,  aad  taketh  a  huihaod»  this  bare  polfefloa  i|  nge  gtreti 
to  the  hoBMML  but  the  attoo  of  detiaae  mat  be  bn^^  agaiaft 
the  hoAaod  add  wife. 

Bot  oow  let  as  hcare  Litilttm* 


VUc  tcft.  f 7f    oar  aathor  hash  ukd  in  naay  places. 

Sea.  666. 

(A>t  3J0.M 

JTEM^fi  fimt  fAjk  ii  cifUnm  A  L  S  O4  If  a  wottuui  feifed  of  cer* 

^  tern  tn  fu  freni  k^rm^  U  fuel  taiue  land  ia  fee  taketh  huflanl^ 

^tiena  mtjme  U  tern  a  un  auur  en  tvbo alifoeth  taciaiiK  land  t«  another 

feej  *  C alienee  lejfa  m^M  k  ierre  ml  in  fee^  the  alienee  lettodi  the  fiupe 

iaren  et  fe  feme  furterm  de  hur  4*M  land  ta  the  buiband  and  wife  for  tenne 

viesffavant  ie  reverfien  eileffir  ei  #  of  their  two  lives,  frvii^  the  lercriioa 

fes  keiresi  en  tejl  ets  U  flam  e/l  eine  to  the  leflor  and  tohisheires;  in  this 

en  fin  remifteTy  et  elejlfetfie  en  fnii  en  cafe  the  wife  is  in  her  remitter,  aoi 

fin  dentine  teem  Jefee^Jieemeelfnk  Iht  is  feifed  in  deed  in  her  demefoe 

cdevant^  pur  ceo  que  le  reprifif  dft  m^f  fee,  as  ihee  w^  before,  becai^ 

efiafe  firra  adjudge  en  lej  le  fait  le  the  uUng  backe  oif  the  ei^ate  (hall 

iaronj  et  netnj  le  fiit  la  feme ;  ijtnt  be  adjudged  in  law  the  bSt  of  the  huf- 

nul filly  peit  eftre  adjudge  en  la  feme^  band,  axid  not  the  fj&  of  the  wife ;  (o 

fue  eft  cevert  en  tiel  cafi.    Et  en  cejl  no  folly  can  be  adjudged  in  the  wifei 

eafi  le  hffir  n^ad  f  rien  en  le  rever^  which  is  covert  in  fuch  cafe.     And 

fon^  pur  eee  qm  la  feme  ffi  fii/U  en  in  this  cafe  the  leflbr  hath  nothing  in 

fee^  X  ^c.  the  reverfton,  for  that  the  wife  is 

feifed  in  fee,  &c 

ai.  |.  3.  sS.  w  J  4  fine  ^  fm  remitter.**    By  thxi  it  appeareth^  that  albeit 

4?i  E.  ^i**^'  *****'•  ^  ^  woijies  betweeae  baiband  and  wife,  yet  this  is 

Kunit  II.  s  remitter  prefeotly.  ai»d  ftandetb  oot  upoa  the  furvivor  of  the  wife^ 

19.  E.  5*  as  fome  kave  thought :  for  if  (he  eilate  gained  by  ititennarriage  ^ 

IWoait.  <4.  a  fuficient  eftate  to  Worke  a  rt milter  %  a  fortieri,  an  eilate  aisde 

li  AC  IS.  1^  ^^  huAand  and  wife  feail  worke  a  remittet  in  the  w^«    Aad 

3».  £.  3. 04*  ^ 


•  et  sdded  L.  and  M,  and  Roh.  %  &r.  not  in  L*  and  M,  nor  Roh. 

f  afcun  added  Lt  and  M.  and  Roh^ 

(i)  [8ce  Note  395:4 


Lib#  3.  Of  Remitter.  Seft.  667. 

to  it  !s  if  tenant  in  taile  infeoffe  hit  ifloe  being  within  age»  and  hb  39-  ^-  3*  *9$  3o« 
wilb^in  fee»  and  dieth;  dus  is  a  remitter  to  the  ifToe  prefentlyv  by  4i-  £•  3- 17- 
the  death  of  tenant  in  taik;  thoogh  fome  have  thoaght  the  con-  ^6  It '  l^'  ^ 

»*»  Vi*.  sX  676. 

7X.  R.  *»  Remit.  12,       44.  £.  3.  ly^ 

52*  fttl  .  ^ttt  alfo  it  appeared!,  that  no  follie  in  this  cafe  can  be  adjudged  The  Marques  of 
in  a  feme  covert,  for  the  taking  backe  of  the  efiate  ihall  be  ad-  ^^^J^^  c>ie, 
judged  in  law  the  aft  of  the  hufband.  iHob^x.) 

^  riote  in  the  cafe  of  the  feme  covert,  ihe  may  be  remitted  in  the 
life  of  the  difcontinoor,  becaufe  ihe  hath  a  prefent  right :  bat  in  the 
cafe  of  tenant  in  taile,  the  iflue  cannot  be  remitted  in  the  hfe  of 
she  difcontinuprj  becaufe  the  ifliie  hath  no  right  andll  ius  dcceafe. 

Scd,  667. 

JIA  £S  tncifte^ifiU  Ujjiur  voiU  D  U  T  in  this  cafe  if  the  leffor  will 

fitir  aHUn  ii  Hvafi  vers  U  baron  ^  fue  an  adion  of  waft  againft 

itfaftnUj  pur  ceo  que  le  baron  avoit  the  hu(band  and  his   wife,  for*  that 

fait  waft^  U  baron  ne  pott  barrer  le  the  hufband  hath  committed  waft,  the 

h£or  purnmnjlre  ceo^quile  repriftldil  hufband  cannot  barre  the  leilbr  by 

tftate  fait  a  luy  et  afonfemefuit  un  (hewing  this,  that  the  taking  backe 

remitter  a  fa  feme'i  pur  ceo  que  li  baron  of  the  eftate  to  him  and  to  his  wife 

eft  efoppe  a  dire  ceo  •  que  eft  encounter  was  a  remitter  to  his  wife,  becaufe 

Jonfeoffnunt^  etfon  reprifel  demefne  del  the  hufl>and  is  ftopped  to  fay  that 

eftate  pur  terme  de  vie  a  luy  et  a  fa  which  is  againft  his  owne  feofFement, 

feme.    Et  uncore  le  UJfor  n*ad  f  un  and  taking  backe  of  the  eflate  for 

reverjion^  pur  ceo  que  le  feeftmple  ejl  terme  of  life  to  him  and  to  his  wife. 

en  la  feme.    Et  ijjint  borne  poit  veier  And  yet  the  lefTor  hath  no  reverfian, 

un  matter  en  ceo  cafe^  que  home  ferra  for  that  the  fee  fimple  is  in  the  wife. 

tfieppe  per  un  matter  en  fait^  coment  And  fo  a  man  may  fee  one.  thing  in 

que  nul  efcripturefoit  fait  per  fait  in*  this  cafe,  that  a  man  fhall  bee  flopped 

dent  ott  auterment,  by  matter  in  fafi,  though  there  bee 

no  writing  \>y  deed  iudented|  or  other- 

^  pVR  €00  que  iaroH  eft  eflpppe  a  dtreilScP 

•V 

^  EJhppe  **  commeth  of  the  French  word  efloape,  from  whence  Li*  %.  r.4.  b. 

fioni 

up  hit 

here  proveth  this  defcrTption* 

'Tottdiing  efteppels,  which  it  an  excellent  and  cnrioas  kinde  of 
leamin^t  it  is  to  ne  obferved,  that  there  be  three  kinde  of  eflop-  (Cro-  Car.  %%%, 
pels,  VIS.  by  matter  of  record,  by  matter  in  writmg,  and  by  mat-  I*  ^f^  ^^* 
te^/«  p<uiu  *^5^ 

(41]  By  matter  of  record,  viz.  hf  lettert  fMitents,  fine,  recoverie,  [«]  43*  ^^  =9* 
plaading,  taking  of  contmoance^  confeiBon*  imparlance,  warrant  of  ^'  ^'t  '^*  '* 
attumey,  admittance.  ,^,  t.  3. 

SAop.  ft39«       4*  S*  3.  IK  133(*       (St  Roll.  Abi.  86a.) 

•fKr^a«tjDL.andM.nflgr]ML  f  i0^M2r,L.aadM^an4Rch« 

VOI..U.  Cfi  By 


9 

•  Lib.  3.    Cap.  12.       Of  Rcmittcf.  St&.  66f^ 

U>']  4-  H.  4. 1.        [4]  By  iMtttr  in  wridng,  ts  by  deed  Hidenfted,b(y  malcMig  of  aai 
s.  H.  7.  6.         acquicunce  by  6€td  mdeMed  or  deed  pQ&»  [0  ^  (Mafimcc  by 
I  $.  E.  ^  otT      ^^^^  indestcd  or  deed  poll. 
4i-  E.  3.    EAop*  fi.        11.  R.  4.  lb.  ftia.  fr]  8.  R.  s«  Eftop.  %%%•       35*  H*  ^'  ^ 

3.  H.  6. 16.        16.  H.  7*  5.       34*  H»  6.  19*      14.  M.  4. 19. 

By  aatler  /«  psiif,^a  by  liberie,  by  eatry^  by  •oceptance  of  ren^ 

by  partidoQt  aivd  by  acceptance  of  aa  eftacc»  as  here  i»  tbe  cafe 

{i.Uo,t%,t$%.  that  LiitlitoH  putteth  ;  whereof  LiuhM  mafeeth  a  fpectaU  ebfer* 

4.  Rep.  53*  vatien,  that  a  nua  Ihall  be  eftojiped  by  matter  m  the  comtKy, 
»•  R«P.  53. 54-)   withoulany  writing.  (I) 

To  make  the  reader  more  capable  of  the  learaiag  •(  cAopptls, 
thefe  few  rttles,  amongd  others,  are  to  be  knovmie. 
[4/]33.H.6.i9.     ^  [^  Firft,  that  every  eftoppel  oagbt  to  be  reciprocal!*  that  is»  to 
50.   30. H. 6.x.  binde  both  parties;  and  this  is  the  reafon,  that  regalarly  a  ftian- 
it.  £•  3*  ^r  (halt  neither  take  advantage*  nor  be  bound  by  the  eftoppell: 

\\Aft^%  y^  privies  in  bloud,  as  the  heire ;  privies  in  eftate,  as  the  feofiee, 
30!  Aff.  51.       leflee,  &c.;  privies  in  law,  as  the  lords  by  efcheat;  tenant  by  the  ^ 

14.  Aiil  9.'        curtefie,  teriant^in  dower,  tKe  incumbent  of  a  benefirr,  and-  others   r352.b«] 
iS.1. 4. 1.         that  come  under  by  a6l  in*  law,  or  in  the  pofi,  ihall  be  boaad  and 
$3;^<^* '4>*)    take  advanuge  of  eftoppels ;  and  that  a  rebaiter  ts.akiiide  of 

5.  H.  6«  17.       fti.E.  3«  35«      3S«  E.  3.  31.     fto.  E«  3.  Eftop.  187. 

[/]  fti.  E.  4.4*       [/]  Secondly,  that  every  eftoppell,  becaufe  it  condadetb  a  man 
*3-  ^*l^        to  aJleadge  the  troth,  moft  be  certaine  to  every  intent  mA  not  to 
Eftop.  ■*73.         ^  ^^»  ^y  w'g^cn*  or  iafercnce. 
t%-  B.  3.  30.       7.  H.  7. 6.  ft  16. 

rr]4*-**3-33«  \s\  Thirdly,  ever)'  eftoppclT  ought  to  be  a  precifc  affirmation  of 
M.  Aff.  3«.  jj,3t  ^hich  maketh  the  eftoppell,  and  not  be  4>oken  imperftmally ; 
ri.  com.  39s.     ^^  jf  .^  j^  ^^y ^  ^^  ^.^.^^^^  mfer/0tiaiitas  mm  (oncituHt,  rnc  UgM  : 

[5]  35. H. 6. 33.  imperfind'u  dicitur,  ftuM  fine  pirjond,  [^j  Neither  doth  a  recital! 
46.  £.  3. 11.       condode,  becaafe  it  is  no  dired  aitrroation. 

49.  E.  3.  14. 

8.  Air.  3.     45.  Arr.  5.      3.  EI.  Dj.  196.     It.  El.  lb.  280.      9.  H.  6.  60. 

f  i]  5.  E.  4. 7.  [/J  Fourthly,  a  matter  alleaged  that  is  neither.  traiterCdde  nor 
\'^^'^^  ?i.      material!,  (hall  not  eiloppe. . 

22.  £.  4.  38.      31.  Aff.  9.        35.  H.  6.  «o. 

[A]  33.  H.  6. 16.  [i]  Fifthly,  regularly  a  man  ihall  not  be  concluded  by  accept* 
1'  u  I*  V'         »nce  or  the  like,  before  the  title  accruedv 

V.  ii.  4*  7* 

31.  E;  I.    Gar4.  155.       F.N.B.  142.X.  • 

'    ^^"^  u  ?'  '^*  ^'      [^1  Sixthly,  eftoppeO  againft  eftoppell  doth  put  the  matter  at 

ao.  H.  6. 19.        la 
3.  H.4.9.  S 

4i'£«S-4«      ti.H.  4.30. 

[*]^-  ^'  3-  >4*  I'm]  Seventhly,  matters  aUexged  by  way  of  fttppoCill  in  €oiml«r 
Efto  oc^L  20  ^^^'^  ^^  conclude  after  non-fnic:  otherwise  it  is  after  judgement 
4o.*^Er3. 21!  g'^ycn;  and  after  non-fuit,  albeia  the  fuppofali  in  tho;  count  IhaQ 
i2.e!4.  13.  net  conclude,  yet  the  barre,  title,  replication,  or  other  pleading  of 
18.  E.  3. 31. 35.  ^either  partie,  which  is  precifeiy  aifeaged,  ihaU  condwde  after  noQ- 

44.  E.J.  45.       fuit ;  .and  hereby  are  the  boobes  reconciled. 

17.  Afl.  27.  '  •        . 

45.  E.  1.  2.  21.  H.  7.  24.  5.  E.  4.  7.  7.  E.  4.  19.  3.  E.  4.  II.  4.  £«  3.  54. 
7.  £•  6.           *----.-*• 


Br.  E^op.  *62.    •*ii.  It«  4.  30.  '  )o.  £.  3  21.     31.  Aff.  14. 

(t)  [Sle  Note  3*4.] 


Eighthly4 


ib.  i.  Of  Remitter.  '  Scfi.  669,' 


EigliiiLly»  where  tlie  verltie  is  appArant  in  the  fame  record,  ther^ 
the  adverle  party  (hall  not  be  eilopped  to  take  advantage  of  the 
truth ;  for  he  cannot  lie  eftopped  t6  dleage  the  trath,  when  the 


or  a  fine  levted*  this  is  void,  in  refped  the  vericie  appeareth  of 
Hcord,'  [»]  An  impropriationr  is  made  after  the  death  of  an  in-  [0]  7.'£i»Dy« 
cumbent^  to  a  biftiop  and  his  (ucceiTors;  the  biihop  by  indenture  M4* 
deoiiieth  the  parfonage  for  fortie  yeares,  to  begin  after  the  death 
of  the  intttinbbnt ;  the  deane  and  chapiter  confirmeth  itj  the  in- 
^unybAit  (tieth ;  this  deikiife  (hall  not  conclude,  for  that  it  appeareth 
ftftt  he  had  nodiiog  in  the  impropriation  till  after  the  death  of  the 
Incuiiibenc.  r        a^ 

(>]  Ninthly,  where  the  record  of  ilie  ^ftoppdl  doth  i^un  to  the  ^^^  i^J* 
diiabilitie  or  legitimation  of  the  perfon^  there  all  Grangers  fhall  ^-'^  j^£  ^^ 
uke  benefit  of  that  record;  as  otttlawrie,  exc^mmengement,  pro-  iuU.4,t4l 
fefiion,  attainder  of /r<M«tv«ifr,  of  fekxiie«  &c.  bfiiftardie»  muliertie,  7  H.  6^  7. 
and  fhall  conclude  tne  partie,  though  tliey  be  (Irangers  to  the  re*   3^  v^'-^* 
cord.     fiJe  i»  Littleton  cap.  ViUau^t^  Std.  196,  ijy,  &c.    But  of  e5{^.  ,J' 
a  record  concerning  the  pame'of  the  peribn,  (^uahtie^  oi*  addition,  ^j.-e'^s^  34.  * 
ho  eilranger  fiiall  take  advantage,  becaufe  he  fhkllnot  be  bound  by  19.  R.  x, 
it.     But  norat  reader,  thaft  in  cafe  of  the  muliertie  prima  facii,  an  Eftop.  %%%, 
cftranger  (hall  take  benefit  of  it,  &c.     But  yet  becaufe  he  may  be  3*^' 3*  **»**S* 
a  muliir  by  the  ecclefiafticall  law,  and  a  baftard  by  tjie  common  Iftop/suth. 
kw,  therefore  againfl  foch  a  certificate  pleaded,  the  adverfe  partie  ^e  fbt.  de 
may  alleage  the  fpeciall  matter,  and  confefTe  the  certificate  of  the  9.  H.  6.  ca.  ir« 
bifhop  according  to  the  eclcfiatticall  law,  and  alleage  further  the  V^  H,  6.  a. 
fpeciall  matter  according  to  the  common  law,  whcrcunto  the  ad-  Doa^Stttd.69. 
▼erfe  partie  mnft  anfwer ;  and  fo  are  the  books  that  treat  of  tliis'  Jg^  B*4.*i?bl 
matter  to  be  reconciled.  ( 1 )     But  now  let  us  returne  to  LittUtvn.       lol  £,  4. 16^ 

Sea.  668. 

Ti^^S  fi  en  aalfm  dr  waft  le  laroH  "D  U  T  if  in  the  aftion  of  Waft  die 

T  ^^  fait  default  a  U  ground  dijlreffiy  ^  huftand  make  default  to  the  gnmd 

ft  la  feme  pria  ffeftre  receive  et  foit  diftreiTe,  and  the  wife  pray  to  be  rc- 

receivey  el  monftra  bien  tout  le  matter^  ceived,  and  is  received,  ihee  may  well 

$t  cement  el  eft  en  fin  remitter^  et  el  fliew  the  whole  matter^and  how  (bee 

harrera  le  lefer  defin  aHignj  *  ^c.  is  in  her  remitter,  and  Oiee  (hall  barrc 

die  lefifor  of  his  aftion,  &c. 

••    T  J  feme  pria  d^eftrenfceive  et  fait  rrfcthoe.''*    Receipt,  rec^^  (AjiLifa.b.) 

-^  tio,  commeth  of  the  Latine  verbe  reeiptret  fo  called  becaufe 
the  wife,  upon  the  default  of  her  huiband,  is  received  as  a  feme 
fole  alone,  without  her  hulband*  to  defend  her  right ;  and  it  is  !^^^*  'r  , 
alfo  called  ^iifenfie  juris  i  and  in  this  cafe  the  wife  may  bee  re-  ^^fi^i"'^ 
ceived  by  the  [a]  flatute :  and  yet  [ib]  ancient  authors  who  wrote  M  W.  a.ci.) 
before  the  iUtute,  doe  fpeake  of  a  kind  of  receit  at  the  common  ttj^.^f^*^39l« 

law,  rJ^l'iJ:*^- 

*  d^r.  n6t  rn  L.  and  M.  nor  Rofa» 
(x)  See  note  x*  to  page  a45.  z* 

Qq  2 


Lib.  J*    Cap,  I  a.         Of  Remitter. 


Se6b.  669W 

law.  Tht  cmSant  call  refceit,  aimffim^m  tirtti  pro  Jk§  iuUrefip 
which  more  properly  is  refembled  to  the  receit  of  hxm  in  thererer- 
fion  or  remainder^  that  i»  no  part  to  the  writ. 


Seft*  669. 


[353-^] 


/^JR  ificbifiun  casbufimii/trt" 
y^  ciivi  pur  default  fin  harcftj  el  pie- 
dera  it  avera  mejnu  f  advantage  en 
plee  pUdant^  cvne  el  fuijjoit  feme  fiUy 
*  ^c.  Et  cement  que  Falieneejyl  U 
leas  al  'baron  et  a  fa  feme  per  fait 
tmeUnifftncore  eeo  e^  remitter  a  lajeme. 
£t  auxjy  content  que  t alienee  rendijk 
mepne  la  terre  al  haront  et  a  fa  feme 
per  fine  fmr  ttrme  de  hur  viesy  uncore 
ceo  eft  un  remitter  alfeme^  fmr  ceo  qui 
feme  ctvert  que  prent  efiate  fer  fincy 
ne  ferra  my  examine  per  Us  ju/fices% 

iGc. 


c 


■p  O  R  in  rrery  cafe  where  the  wife 
*^  is  received  for  default  of  her  huf- 
band,  (he  (hall  plead  and  have  the 
fame  advantage  in  pleading,  as  fhee 
were  a  woman  fole>  &c.  And  albeit 
that  the  alienee  made  the  leafe  to  the 
hufband  and  wife  by  deed  indented^ 
yet  this  is  a  remitter  to  the  wife. 
And  alfo^  albeit  the  alienee  rendereth 
die  £une  land  to  the  huiband  and  hi? 
wife  by  fine  for  terme  of  their  lives, 
yet  this  is  a  remittef  to  the  wife,  be- 
caufe  a  feme  covert  which  takes  an 
eftate  by  fine,  {hall  not  be  examined 
by  the  juftices,  &c. 


17.  A(r.  17. 

19.  E.  3. 43. 
5.  E.  3. 
Youcber  I7»- 


OME  elfmfiitfemefole,  UcJ'  la  thi»  Seaion  foiure  thing* 
are  to  be  anderRood* 
Firft»  when  a  feme  covert  is  received,  that  (he  ihall  plead  as  if 
ike  were  fole.  And  thb  i*  reealarly  true,  yet  holdeth  not  in  all 
cafes  ^  [r]  fer  if  a  feme  covert  be  received  in  an  afiife,  and  plead  a 
record  and  faile,  therefore  (he  (hall  not  be  adjudged  a  difleifor,  as 
fliee  ihoufd  be  if  fliee  were  fole»  frc.  So  if  a  feme  covert  onely 
Icvie  a  £ne  execntorie*  and  a  fiire  facias  is  brought  againft  her 
and  her  hufbandj  if  (hee  be  received  upon  the  default  of  her  huf- 
bandy  fliee  (l)all  barre  the  conufee,  which  if  flie  had  been  fole,  ihee 
could  not  doe,  and  in  fome  other  cafes. 

Secondly,  that  thovgh  the  eflate  taken  backe  be  by  deed  indent* 
ed,  yet  that  (hall  not  hinder  the  remitter  in  cafe  of  a  feme  coverv 
or  an  infant. 

Thirdly,  that  though  it  be  by  fine  fur  render^  yet  that  (hall  not 
hinder  the  remitter ;  becaufe  a  feme  covert  is  not  to  be  examined 
upon  any  fine,  but  when  fliee  and  her  hufband  paife  fome  e(hite  or 
intereft,  or  releafe  her  right  by  a  fine  of  the  lands  or  tenements. 

Fourthly,  if  the  hu(baud  levie  a  fine  of  his*  wife's  lands,  and  the 
conufce  grant  and  render  the  land  to  the  hufl>and  and  wife,  al- 
though the  wife  be  not  partie  to  the  original],  nor  to  the  conufans, 
and  therefore-  (he  ought  not  by  the  law  to  take  any  prefent  ellate 
but  by  way  of  remainder  only ;  yet  here  it  is  proved  by  LhtUton, 
the  marqaerTe  of  that  the  grant  and  render  de  fa£lo  to  the  wife  in  prtefenti  is  not 
Wincheftcr't  void ;  for  then  it  could  not  worke  a  remitter,  bur  voidable  by  writ 
cafiu  7.E,3,6^  of  error ;  and  that  avoidable  eftate  doth  worke  a  remitter,  (i) 

It*    £.    3* 

Voucher  1 1 9. 

*  arc.  not  in  L.  and  M.  nor  Roh.  f  atr.  not  in  L.  and  M  nor  Roh. 

(i)  [Sec  Note  307.] 


(lo*  Rep.  4J,) 


Trill.  17.  tX\%* 
inter  Owm  Ic 
Mmsa.  Roc. 

276.  ia  btnco 
communi. 
Li.  3.  fol.  5. 
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*  Nejertm  mf  ixaminip$r  lajufilcu.  ISc.*^    The  exununatton  of  Ij.  R«p«  S-  *4 

a  feme  covert  oughc  to  be  fecret ;  and  the  effedt  is  to  examine  her« 
whether  Aiee  be  content  to  levie  A  fine  of  fuch  lands  (namiiiz  chem 
particularly  and  di/Hn^ly^  and  the  ilate  that  pafleth  by  the  nne)  tf 
ker  owne  voluntary  free  will,  and  not  by  threatSi  menaces,  or  aajT 
Other  compalibrie  m^aaes. 

Seft,  bjo. 


p^  T  hip  nota,  que  quoTti  a/can  cbofe 
poffira  da  hi  ftnu  que  ^  covert  di 

C353*  ^*\   ^^^^  ?""  f^^^^  ^^'^  fi^^^  ficome  U 
harw  et  la  feme  fefont  un  conufance  ie 

dreit  a  un  sater^  feTr.  on  fefoyent  un 

grant  et  render  a  un  anter^  ou  rcle(jmt 

per  fine  a  auter^  et  fie  de  fimilibus, 

bu  ie  droit  deijimepajferoit  del  fetm 

fer  force  de  mejme  ie  nc^  en  truts  tielx 

^afes  la  feme  ferra  examine  deyaunt 

.     ^ui  la  fine  foit  accept^  pur  ceo  qi(e  tiek 

fines  emuiaideront  tiels  femes  coverts  a 

touts  jours^  ♦  ^f,     Jfaes  lou  riens  eft 

move  en  tefineforfque  tantfolement  que 

4e  baron  et  la  feme  preignont  ejlate  per 

force  de  mefme  Ie  fine^  ceo  ne  conclmfer 

ia  feme\   pur  ceO  que  en  tiel  cas  el 

^ammes  ne  ferret  my  examine^  -f  ^c. 


AND  here  note,  that  wh^n  nnv 
thing  fh;.H  pafTe  from  tkrcwife 
which  is  covert  of  a  husband  by  force 
of  a  fine:  as  if  the  hufband  and  wife 
make  conirfance  of  right  to  another, 
&c.  or  make  a  grant  and  render  to 
anotheri  or  releafe  by  fine  unto  ano* 
ther,  etfic  de  fimilibus^  where  the  right 
of  the  wife  fhall  paAe  from  the  wife 
by  force  of  the  fame  fine ;  in  all  fuch 
.  tafes  the  wife  ihall.be  examined  be- 
fore that  the  fine  be  takeh,  becailfe 
that  fuch  fines  ihall  conclude  fuch 
femes  coverts  for  ever.  But  where 
nothing  is  moved  in  the  fine  but 
onely  that  the  hufband  and  wife  doe 
take  an  eftate  by  force  of  the  faid 
fine,  this  fhall  not  conclude  the  wife  ( 
for  that  in  fuch  cafe  (he  (hall  npt  be 
at  air  examined,  &c 


^  QSUANT  mfamihofiptifirndelafemecevertt^c.perforeeJ'un 

**V^  "  /•*»  ^f**    And  of*thi«  opinion  is  [d]  Littleton  in  o«r  W  »5t  £**•**: 

*  Therefore  if  the  hufband  and  wife  be  tenant^  in  ipeciall  tafle,  tf  h.  6?  4.1!. 

an4  they  levie  a  fine  at  the  common  law,  and  after  the  hufbapd  and  ^.  £.  3.  tit. 

wife  take  backe  an  eftate  to  them  and  their  heires ;  in  this  cafe  ths  Cui  in  \iu  10. 

eftate  tayle  is  not  barred ;  and  yet  againft  a  fine  levied  by  her  felfe  t*l^  ^'  ^'♦5- 

jhc  cannot  be  remitted^  'becaufe  thereupon  (he  was  examined :  but  ^*      ^*  ^* 
in  that  .ca(b  if  the  landdefcend  xo  her  idue,  h^s  (hall  be  remitted.  ( i ) 


Sea*  671* 

/TE  M^  fi  Unarft  en  taiU  i^contU  A  L  S  O^  if  tenant  Sn  tailc  difcon- 

nua  Ie  taiUy  et  ad  %  iffue  file^  et  ^  "^  tinue  the  taile,  and  hath  ilFue  a 

0mr^/l^  et  la  file  efteant  de  fleine  age^  daughter,  and  dieth,  a^d  the  daughter 

prent  ,               being 

..    *  &c.  not  in  L.  and  M.  nor  Roh.  J  ijfue  not  in  L,  and  M,  nor  Roh. 

f^  &c,  net  in  JL.  and  M»  nor  Rob. 

(1)  [Set  Note  }o8«] 

Cc  J 


Lib.  7.    Capj  12*       Of  Rcmittpr. 


Seft.  672. 


pnnt  harofi^'  it  le  difcpntinuiefjfit  un  being  .of  full  age  taketh  hulband)  and 
nliits  ii  ci$  ai  haron  et^  fa  feme  pur  t;he  difcontinuee  make  a  releafe  of  di^ 
ternu  de  lour  v/Vx,  ceo  eft  ^un  remitter  to  ti^  hvifband  fU](J  lyife  for  terrae  ^ 
alfeme^  it  lafenii  ejt  eins  j^erfirci  4$  JtheJr  Hvcs^-this  13  ^  remitter  to  the 
ilr  tailiy  cauu  ig^ua  iupra.  wife^  and  thip  wife  t$  in  by  force  qf 

the  taile,  c^^  iUflfi4pr^  ^Cp 

**  77  ^  /tf /^)ii#  ijteam  ietUin  agi  fnrni  tarw,  Wr."  Here  it  ap- 
-^  peareth,  fliat  fter  ^1  age  whea  ihe  tookc  baron  is  not  ma., 
teriall,  but  her  coverture  at  the  taldng  backe  of  the  eftate.  And 
fo  Doie  a  diverfitie  betweeae  a  remitter  and  a  difcent:  for  if  a  wo* 
tnfot  ht  diiTeift^/and  being  of  ful  age  taketh  hu(band>  and  then 
the  diJrifor  dtetitfeifed,  thix  difcent  (hall  binde  the  wife,  albf^t  (he 
wai  fspvert  when  ilhe  difcent  was  c^ft,  becaale  (he  was  of  fail  age 
wJ^en  (t\t  tqoke  hujObiod,  as  appcareth  before  in  the  Chapter  ef 
Bifcents.  But  albeit  the  wife  that  hath  an  ancieot  right,  ai|d  beim 
of  full  age.  uketh  a  hufband*  and  the  difcontinnee  ktteth  the  land 
to  the  bu/band  and  wife  for  their  lives*  this  is  |i  remitter  to  i^ 
wife;  for  remitters  to  ancient  rights  are  favoured  io  lawTt 


(AftC(  246.) 


(Hoh.  a6o.) 

T  TE  M^ft  terriji}tdQni  ef  le  baron 
•^  et  afafihu^  oyer  it  temr  ^  fux  it 
a  les  heirs  de  hur  ^eux  corps  engendreSy 
it  puis  U  baron  aliefiq  la  tern  enfiiy 
it  reprerft  ejfate  a  hjf  et  a/a/enti  pur 
tirme  di  hur  deu^  vies  \  en  ceft  ^as  |/ 
ifl  remitter  en  fait  a  le  baron  et  a  fa 
feme^  maugre  le  baron*  Car  il  m  pott 
iflre  un  remitfi^fi^  cejl  cas  a  hfinte^ 
finon  que  foit  un  fjn^itter  a  U  haran^ 
pur  ceo  qui  U  baron  etja  feme  font  tout 
un  mefme  perfou  in  ley^  cement  fui  le 
baron  efi  iftoppi  di  claymer*  ♦  Et 
pur  ceoy  cfo  ifl  un  remitter  en  tuy  en^ 
conter  fon  alienation  etfon  reprifelde^ 
mejhii  come  efl  dit  adevant  -f. 


Scd.  672. 


[354-  aj 


(Hob.  »55.) 


A  LSO>  if  land  be  g^v^  t^  |h^ 

"^^  hi^ii^Lnd  and  to  his  yfif^y  to  bafp 
and  to  bold  to  them  and  to  tbp  heim 
of  their  two  bodie$  begotten^  an4  ^fr 
ter  the  hu(band  alien  the  lai\d  ii^  (^ 
and  take  backe  an  eftate  to  him  ana 
to  his  wife  for  terme  of  their  two 
lives ;  in  this  cafe  this  is  a  remitter  ia 
deed  to  tbe  kulband  aild  to  his  wift> 
mauger  the  hu(band.  Far  it  cannot 
be  a  remitter  in  this  cafe  to  the  wf  Aw 
unlelle  it  be  a  remitter  to  the  huf- 
band,  becaufe  the  hiifband  and  Wrm 
are  all  one  fame  perfon  in  law,  ^Qugh 
the  hufband  be  ftopped  to  claime  it. 
And  therefore  tl^is  is  ^  remitter  a^ 
gainft  his  owne  alienation  and  repri- 
lel^  as  is  faid  before. 

IJ  ERE  it  appeareth,  that  the  hufband  again  ft  his  owne  ali^na^ 
■  tion,  if  he  had  taken  the  eftate  to  him  alone^  could  not  Have 
be^ne  remitted.  But  when  ihe  ei^at^;  is  |x?ade  xq  t^  jltKband  and 
wife,  albeit  they  be  bat  one  perfon  in  law«  apd  no  moitiei  betweene 
them ;  yet  for  that  the  wife  cannot  be  remitted  in  this  cafej,  unle0^ 
the  httiband  be  remitted  alfo,  apd  for  that  remitters^  as  ha&  beene 
oiien  faidj  are  favoured  in  law«  becaufe  thereby  the  more  antient 

and 


Et  pur  ceo  act  in  L.  and  ^I,  ncr  Roh.         f  ^e.  added  U  a^d  M,  and  Rob« 


r 
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and  better  rights  are  reiored  egftine;  tkerefore  in  this  cafe,  in 

judgement  Jt  law^  boch  huAaodaad  wife  are  remicted;  which  is 
worthy  of  ^reat  obfervatioo. 


Sed.  673, 


r  TEMyfi  Umfnt  d»ne  a  unfme 
•*  in  taiky  le  rematmUr  a  un  outer  en 
fajUy  k  remainder  a  U  tierce  en  tayky 
le  remainder  al  quart  en  fee^  et  Id 
feme  trent  baron^  et  le  baron  difconti^ 
nua  la  terre  en  fee  \  per  eel  dtfconti^ 
nuance  teuts  Us  remainders  font  difcon" 
tinuts*  Car  ft  la  feme  druiaft  fans 
iffue^  teux  en  k  remainder  n^averont 
c  apun  remedie  frrfque  defuer  Uur  brief es 

1^354*^* J  ^^  foroiedon  en  le  remainder ^  quant 
il  avient  a  Uur  temps  ♦.  Mesfi  apres 
tiel  difcontinuancey  eftate  foit  fait  a  U 
barm  et  fa  feme  pur  terme  de  Uur  deux 
viesj  ou  pur  ternu  d*auter  viV,  ou  aU" 
ter  e/iatcy  t^c,  pur  ceo  que  ceo  efl  un 
remitter  alfeme^  ceo  eft  f  auxy  un  r/- 
mitter  a  touts  ceux  en  U  remainder. 
Car  apres  ceo  qu£  la  feme  que  eft  enfon 
remitter  rhoruft  fans  ijfucy  eeux  en  le 
remainder  poyent  entery  l^c,  fans  afcun 
aSfionfuer^  ^c»  En  mefme  le  maner 
"ifl  de  ceux  qui  ount  la  reverfion  apres 
tieltOiUsX* 


ALSO,  ff  land  be  |iven  to  a  wo- 
^^  man  in  tai^e,  the  remainder  to 
another  in  taile,  t^e  remainder  to  the 
third  in  taile,  the  remaiifder  to  the 
fourth  in  fee,  and  the  woman  taketh 
huibandi  and  the  huftand  difcontinue 
the  land  in  fee;  by  this  difcontinuance 
all  the  remainders  are  dt^ondnued. 
For  if  the  wife  die  witkput  i/Tue,  they 
in  the  remainder  {hail- not  have  any 
remedie  but  to  fixe  their  writs  of  for^ 
medon  in  the  remainder,  when  it  comes 
to  their  times.  But  if  after  fuch  dif- 
continuance, an  eftate  be  made  to  the 
hufband  and  wife  for  terme  of  their 
two  lives,  or  for  terme  of  another 
man's  life,  or  other  eftate,  &c.  for 
that  this  is  a  remitter  to  the  wife,  this 
i^  alfo  a  remitter  to  all  them  in  the 
remainder.  For  after  that  that  the 
wife  which  Is  in  her  remitter  be  dead 
without  iflue,  they  in  the  remainder 
may  enter,  &c.  without  any  adlion 
fuing,  &c.  In  the  fame  manoer  is  it 
of  thofe  which  have  the  reverfion  af« 
ter  fuch  entailer. 


t  ITTLETON  having  fpoken  of  remitters  to  the  iflue  in  taiJc,  4'«K-  v  J7- 
"  who  Is  privie  in  blcud,  and  to  the  wife,  who. is  privie  in  per-  *!•  ^^'  *' 
fon,  now  he  fpeaketh  of  remitters  to  them  ift  reverfion  or  remainder  5*^-      •  P*  4* 
expectant,  upon  an  eftate  taile,  who  are  privie  in  eltate.     And  (his 
cafe  proveth  that  the  wife  is  remitted  prefently ;  for  the  equitie  of 
the  law  requireth,  that  as  the  difcontinuance  of  the  ellate  in  taile 
is  a  difcontinuance  of  the  reverfion  or  remainder ;  fo,  that  the  re-> 
mitter  to  the  eilate  in  taile,  ihould  be  a  remitter  to  them  in  the 
reverfion  or  remainder. 

Tenant  for  life  the  remainder  to  A,  in  taile,  the  remainder  to  B,  44  AfT.  p.  15. 
in  fee,  tenant  for  life  is  difleifed,  a  coUaterall  anccftor  o^  A,  re-  44*  £•  3'  3o- 
leafeth  with  warrantie  and  dieth,  whereby  the  eftate  taile  is  barred;  1%  f  c^^*^^- 
the  tenant  for  life  re-entreth,  the  difleifor  hath  an  eftate  in  fee  fim-  w. j^ne/,  i<^^) 

pic  ao.£.3.Aid.Z9 


*  ^.  added  L.  and  M.  and  Roh. 
t  auxy  not  in  L.  and  M.  nor  Roh* 


(  ^c,  added  L.  and  M.  and  Roh. 


Cc  4 


Lib.  3.     Cap.  12.       Of  Remitter. 


StSL  674,  6fS. 


pie  determin&ble  upon  the  ftate  t«ile>  avd  the  reimuiider  ofBn  i$ 
revefted  to  him  ;  and  fo  note  in  this  cafe  the  eftate  for  life  and  th# 
remainder  in  fee  are  revefted  and  remitted,  and  an  eftate  of  tnhe«> 
riunce  left  in  the  diffeifor.  If  a  fine  be  levied  /ur  ffnmt  it  render 
to  one  for  life  or  in  taile,  the  remainder  in  fee,  if  tenant  for  life, 
or  in  taile,  execute  the  eflate  for  life  or  in  taile,  this  19  an  ej^ecu- 
tioD  of  the  remainder. 

A  gift  in  taile  is  made  to  B,  the  remainder  to  C  in  fee,  J?,  dif* 
(V  &  r  I  coDtinueth  and  taketh  backe  an  edate  in  taile,  the  remsJnder  in  fee 

in  Walfiagium*s  ^^  ^^^  ^^g  by  deed  inrolled ;  tenant  in  taile  cUeth,  his  ilTtte  is  re« 
cafr.  17.  £lis.     mitted,  and  confequently  the  remainder^  as  Littletcm  here  Taith : 

and  the  diverfity  is  [a]  betweene  an  ad  in  Jaw,  for  that  may  devea 
an  eiiate  out  of  the  king,  and  a  tortious  a£l,  or  entry,  or  a  falfe  an4 
a  feincd  recovery  againf^  tenant  for  life  or  in  taile,  which  (ball  never 
deveil  any  eftaie,  remainder,  or  rcvcrfion  out  of  the  king.  [^]  But 
a  recovery  by  good  tiile  againft  tenant  for  life,  or  in  lailc;  where 
lib.  8.  f.  1.76. b.  the  remairdcr  is  to  the' king  by  dcfcafiblc  title,  fliall  deveft  the 
I^J  CJnimky's  y^niaindcr  out  of  the  king,  and  reftore  and  remit  the  xight 
7.R.t.  Aid*  owners.  (I) 
le  Roy,  6i.       aa.  £.  3.  7. 


Vld.  PI.  Com. 
489.    Nichori 


Dicr,  344. 
15.  E.  \  48. 
tk.  Refceir.  28* 
49.  £.  3.  16. 
ftf  ]    Seignior 
ScafFord*t  cafe. 


Scdl.  674,  675. 


T  TE  Mf  fi  homt  kjfi  un  tmafe  a 

un  feme  fur  terme  df  fa  vit^  fa- 

vant  le  reverfion  al  Ufjour^  et  puis  un 

fuiji  un  feint  et  faux  aStion  enver's  la 

fenuy  et  re  cover ajl  le  tjuafe  envers  luy 

per  default^  ijftnt  que  la  feme  putt  aver 

envers' luy  un  quod  ei  deforceat,yJ- 

lonque  U  Jiatute  de  ff^eflm.  2.  ore  U 

reverjien  le  Ujfor  eft  dtfcontinue^  ijfint 

que  tl  he  pott  avtr  afcun  a^ion  de  wajf^ 

Mes  en  ceji  cafifi  h  feme  prent  baron^ 

tt  celuy  ^ui  rtte^erafi  leffa  U  meafe  al 

baron  it  a  fa  feme  pur  terme  de  lour 

deux  viesj  la  feme  eft  eins  en  Jon  rO" 

mitter  perforce  del  primor  leafe^ 


A  liSO|  if  a  m9\n  let  a  hou(e  to  f 
'^  woman  for  terme  of  her  life,  iav^ 
ing  the  reverfion  to  thcleflbr,  and  af- 
ter one  fue  a  feyned  and  fal(e  adUon 
agai^nit  the  woman,  and  recovered! 
the  houfe  againft  h^r  (>y  default,  fo  as 
the  woman  may  have  againfl  Him  a 
quod  ei  deforceat^  according  to  the  fta-^ 
tute  of  Weftm.  a.  |iow  the  reverfion 
of  the  leflpr  is  difcontinued,  fo  that  he 
cannot  have  any  a6lion  of  wafte.  But 
in  this  cafe  if  the  wpmao  uke  huf* 
band^  and  he  whfch  recovered!  let  tK^ 
houfe  to  the  huiband  and  his  wife  foe 
ternie  of  their  two  lives,  the  wife  is 
in  her  remitter  by  force  of  the  firf^ 
leafc. 


Seft,     tj^n 


J^t  fil^  baron  et  la  feme  font  tuafl^ 
^-'  le  primer  leffor  aver  a  envers  eust 
breve  do  wajl^  pur  ceo  que  ontant  pie  la 

foffu 


A  N  D  if  the  hulband  and  wife  make 
-^^  watte,  the  firft  leffor  fliafi  have  i 
writ  of  waft  againft  tfaem^  for  diatin- 

albiKb 


(0  [See  Net€  309.] 
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J'eme  tjt  tnfin  remitter^  U  eft  rtmife  a 

fon  reverfan^    MesfimhU  en  cefl  cas^ 

Jt  cehiy  que  recoveryl  per  U  faux  qc» 

tion^  voile  p&rter  auter  hriefe  de  waft 

^nvers  U  barm  et  Ju  fenu^  le  bar$n 

n*ad  auter  remedy  envers  lufy  mes  de 

fairt  difatdt  a  la  graimi  J&ftrMSy  &^. 

//  caufer  la  feme  tejlre  receive^  et  de 

fleder  eel  matter  envers  lefecend  leffirj 

ef  imn^irer  eement  Va&ion  per  que  il 

receverajl  fuit  faux  et  feint  en  ley^  tf  f . 

ifftnt  bfemepoit  ♦  luy  barrer^  &e. 


aftnuch  as  the  wife  is  in  her  remitter, 
he  is  remitted  to  his  reyerfian.  fiuC 
it  feemeth  in  this  cafe,  if  hee  thit  re- 
covereth  by  the  fiJfe  a^ion,  will  bringj 
another  writ  of  wafte  againft  the  hui- 
band  and  his  wife,  the  hulband  hath 
no  other  rennedte  againft  him,  but  to 
make  default  to  the  grand  diftrefle, 
&c«  and  caufe  the  wife  to  be  received, 
and  to  plead  this  matter  againft  the 
fecond  leflbr,  and  fhcw  how  the  adion 
wherby  hee  recovered  was  falfe  and 
faii^ed  in  law>  &€•  fo  the  wife  ma^ 
bar  h^m# 


^  pE  INT  et  faux  a^ien,'*  uJSieftaa  etfalfu,  but  hereof  I//-  (s-  Rep.  ^5. 
-*    ile;cu  fpcakcth  himfelfc  in  this  Chapter.  *•  ^'j*-  35«>-  . 

^*  Siuddei  deforceai^^  is  a  writ  that  is  given  by  \c\  ilatpte  to  any  \i\  W.i.ctp.4. 

9  .  tenant  for  life  or  in  tayle  upon  a  recovery  by  default  againft  them  /^nc*  %\v*  b.) 

1355*  ^*  J  ii^  ^Lpr^ecipe^  and  lyeth  againft  the  recoyeror  and  his  beires»  in  which 

cafe  the  particular  tenant  was  without  remedie  at  the  common  law,  BrtdooHb.  4* 

bccaufc  hcc  could  not  have  a  wrij  of  right*    And  it  is  called  a  ^,7  , J**i'*^' ^ 

qu^d  ei  deforceat,  for  that  they  art  part  of  the  words  of  that  writ»  cap!  J4J 

viz.  Precipe  A*  quod,  ^c»  reddat  S-  unum  meJuagiuM^  13 e*  qucd  iU*  7.  £.  3.  ^« 

fuaf  ijfejus  et  inafitagtux^futimt  et  qu^  idem  A*  ei  ix/vfii  defprcgat,  ^'  ^-  ^'  <55* 

(CrcHyJftC.  292.      ClO.Car.  17S.  444.) 

•*  Recovjtrafi,  Uf.  ptr  defaub.^*    There  bath  beene  a  qucftion  in  (F-  N.  Br  X5$« 
par  book^s  upon  thefe  words  (by  default)  :  as  for  example,  whe*   ^-)    .    . 
ther  a  recoverie  had  by  default  in  an  a^Uoi|  of  wafte  againft  tenant 
in  dower,  or  by  the  courtefie,  a  qtnd  ei  eltfireeat  lycch  by  the  i'aid 
^atuce.     And  divers  hold  opinion,  that  in  that  cafe  no  qu§d  ei  de^  W.  2.  cap.  4. 
foruat  lieth^  for  that  judgement  is  not  given  by  default ;  for  not- 
V^thftanding  the  default,  there  goeth  out  a  writ  to  enquire  de  'vafto 
fa&o,  et  quod  fuaftum  pradi&um  A.  (le  defendant )  fua  \  fo  as  the 
defendant  may  give  evid.ence,  and  ttie  jurors  may  finde  for  the  de- 
fendant, that  no  wafte  was  done:  as  in  the  aifife  albeit  it  bee 
awarded  by  default,  yet  may  the  tenant  give  evidence,  and  the  re- 
cognitors  of  the  affife  ipay  fipde  for  the  tenant ;  and  therefore  in 
^ofa  cafes,  the  defendant  or  tenant  nan  ami  ft  it  per  defaltam^  **  1?  %t  »  #     •  • 
the  ftatute  2Sid  Littleton  fpcaketh,  and  they' cite  /.  A.  B.  in  the  F.N.B.fol.  155. 
point.  (1)  • 

Secondly,  they  hold  that  a  quodei  deforceat  lieth  where  the  tenant  *•  "•  4-  *• 
can  have  no  remedie  by  attaint ;  but  in  ihii  cafe  (lay  they)  an  *|  e'^*^ 
attaint  doth  lie.  3.  H.  f>.  29.    *'»•  ^  3-  'i9* 

Thirdly,  they  hold,  that  in  an  tS&6a  of  wafte  although  it  be  C^  ^^P-  H*) 


JSI-W 


trooeht  •  againft  a  tenant  in  dower,  or  tenant  by  the  couptcQe  that 
ave  a  freehold,  yet  the  dammagps.  are  the  prmcipall ;  tor  th^'y 
wejre  recoverable  againft  tenant  in  dower  and  by*  the  courtefte  by 
the  common  law  \  and  the  ftatute  of  Glocefier  gave  the  place  wafte^ 

f  iSilpf  not  in  L.  an4  M.  nor  Roh. 
(0  [SeeNouajo,] 
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but  for  «  pQii^p^«  To  «8  the  nitare  of  the  tdioii  (£iy  tbqs^  reinaiii«- 

^7. Hep. €9. k)  eth  ftill  to  bee  |>erfonal],  /br  that  the. dammars  are  toe  prioci* 

-f^  S4-  fl'  ^  7*  P^l^  -  \f\  ^^  >^  proofe  hereof  they  ote  divers  aatborities  m  ]a«r« 

40.  B.  ^.  vf.  And  if  two  bring  tn  aftion  of  wafle,  tbe  releafe  of  one  of  them  is 

A  )$•  B.  s.  1^  goQ^  iiiiff^  agaioft  the  other,  [/\  imd  lb  refolred  by  the  whole 

l*l^U.  5. 15.  coMrt;  Which  proveth  (iay  ifaey)  that -the  daiimages  ore  theprincr- 

M.H.4.4lt.  mH  ;  ibr  if  the  laod  .twe  die  pdnofMilU  the  releafe  of  one  of  them 

|«w5f.  Ao«iUoothiairetho<i|ihrr*iipiiiQifmmi»aBmfiUe«^ 

Laftly^  they  fay,  that  in  aAiofit  where  damjpy  art  to  b«  two- 
vered,  and  the  bad  it  U>e  prioCipaU,  the  dewjiiiaant  sever  coaottdi 
to  danima^es,  and  yet  fiiall  recover  them :  but  in  on  afiioo  of  waAe 
the  plaintjffe  coooteth  to  his  dammage ;  and  if  the  dammagcs  be 

•  tlic  principal!,  then  deerely  nb  fu^  is  dtfwaat  lieth. 

*  Others  doe  hoM  the  contrarie :  and  as  to  the  firft  they  f|ty.  that 

albeit  that  in  the  wiit  of  wafte,  judgement  is  not  only  given  upon  the 
default,  yet  the  default  is  the  principail,  and  thp  cauif.of  awmdiog 
o^the  i^m  to  enquire  of  the  wafte  as  an  incident  thereunto:  ana 

1^]  iT*^S*^-  the  law  alwayes  hath  refpef^  to  the  firft  and  principail  caufe ;  and 
t9.  ^  )•  ^  therefore  upon  fuch  a  recoverie  [*]  a  writ  of  deceit  li^th ;  9nd  that 
f .  K  p.  ^%.  k    ^^j  ^jj^  ^^  j,^^  ^Ij^j^  tjj^  recoverie  is  by  default.    So  in  an 

^^'  2'  ^  ^  odiort  of  wafte  againft  the  huAand  and  wife,  upon  the  default  of  the 
Difc^t  56.  hn(band,  the  wife  ihal  be  received ;  and  yet  the  ftatute  there  Ipeak- 
W.  a.  cap.  3.  eth  alfo,  fet  defakmm.  So  npon  fuch  a  recoverie  in  wafte  againft 
3.  H.  4.  fol.  !•  1)1^  baron  and  feme  by  default,  the  wife  (hall  have  a  cm  im  njita  by 
^'^'  ^'1?*  ^^  tacute;  and  it  fpeaketh  where  the  recoverie  is  ptr  defehmau 
f .  £.  4. 16.   .     ^^^  a^it  the  defendant  nay  give  in  evidence,  if  he  knoweth  it ; 

yet  when  he  piakes  defaultj  the  l^w  preiutneth  he  knoweth  not  of 
iKt  and  it  may  he  that  he  in  truth  knew  not  of  it ;  and  therefore  it  is 
reafon,  that  feeing  the  ftatute,  that  is  4  beneficiall  ftatute,  hath 
4f.  B.  }.  %.  b.  giv^  It  kim,  that  he  be  admitted  to  his  ^W  ti  dtfprceta,  in  which 
ft.  H.  4.  a.  writ  the  truth  and  rig^t  (ball  be  tried.  And  fo  it  is  of  a  recoverie 
fti.  H.  6.  56.  ^y  default  in  an  afliie  ;  albeit  the  recognitors  of  the  affife  give  a 
it  dt*  Md^ci  ^^f^^*  *  ^'^  ^  drfiram  lieth.  And  aS  thb  as  to  this  point  was 
UhJt  4.  Pi^ch.  ^Mvtd  by  the  whole  court  of  common  pleas  ;  and  ib  the  doubt  in 

33.  £1.  Rot.  4i«  E.  3.  8.  well  refolved.  N^ta*  if  tenant  for  life  make  defiuk 
1 125.  iDter  Ed.  after  default,  and  he  in  the  reverfion  is  received  and  plead  to  iflue, 
Xlmer  k  Kl.  ft  ^^^  \^  \^  found  by  verdifl  for  the  demandant,  the  default  and  the 
i©w«  demim-  verdid  are  caufes  of  the  judgement  s  and  yet  the  tenant  fliall  hayc 
d»to,  ft  Wif     «  f  W  W  difwrcM. 

Thackcr  ten.  ia  ^m4  ti  defticcit.        (Cro.  Elis.  t^.) 

As  to  the  fecond  objeAion,  that  the  defendant  may  have  an  at-^ 

.[/]  3)*  IS.  3,  taint.     Firft  it  was  utterly  denied  of  the  other  part,  [/]  that  an 

quod  a  deA>rc  sittaint  did  lie  in  this  cafe ;  for  though  it  be  taken  by  the  oath  qf 

\Jt^y  T\lx  ^^*^^*  ™*"»  y**  ^  i«  but  an  enqueft  of  office,  whereupon  no  attaint 

I.  S*  c*  ^t.    '  ^^^  ^y^  ^^  either  parde,  as  upon  an  enquirie  of  coUuiion,  although  it 

4S.'e.j.  19.  be  by  one  jurie,  nor  upon  a  verdid  of  qtudi  jui.    Secondly,  ad- 

40.  Aii;  13.  mitting  that  an  attaint  did  lie  in  that  cafe,  vet  it  followeth  not  at 

33*  H  6.  %%•  €M/iqtumfh  that  a  ^W  ii  difwrctat  did  not  lie  ;  \g\  ^^^  ^  ^  ^^^<^ 

I?  N.  B.  f  07.  ^^  taken  by  default,  a  fund  ei  difircMt  doth  lie ;  and  yet  the  partie 

f^]  17.  E.  %,  Vi9J  have  an  attaint ;  for  this  is  no  enqueft  of  office,  but  a  recog- 

Atratot  69.  nition  by  the  recognitors  of  an  affife,  who  were  returned  the  firft 

»i.  H.  6.  56.  day,  and  not  returned  opon  the  awarding  of  the  affife  by  default. 

34.  H.  6.  la.  ^Q j  1^  ^  iii^  fecond  objeAion,  of  this  opinion  was  the  whole  court 

•  in 


r 
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in  Edward  Blmei^A  ca&  ahov«  QKiition^d.    f^  {p  tbe  dur4  obj^^  (c.  Cro.  414. 
'  tion,  that  the  dammages  ihould  bee  thjp  priodp^l,  beoMifi:  they  ^o-  '*4' 

^  were  at  the  comxiu)n  Uw  j  that  is  an  arguweot  (fa/  tbe  Other  i)d^)   ^^'  g'^'*" 

that  thev  are  more  anticnt,  but  not  that  they  are  more  principall ;  ,|.  ^.V) 
and  treole  dammages  were  not  at  the  compnon  l^vsr  IJar  the  com- 
snon  law  never  giveth  more  dampiage  th^n  the  lofie  amo^ntetji 
unto),  but  arc  given  by^  the  ftatut^  of  QlQfefttr\  biit  the  placic 
wafted  is  worthier  being  m  the  re2(lne>  thao  daminages  that  be  in 
the  perfonaltle :  Et  omne  tfuijus  digfmm  tr(ibit  ^d  fi  minus  dignnm^ 
fwam'yis  minus  dignwn  fa  antiquius  it  a  digniori  deoef  fieri  dsnomi^ 
naiiof    ^nd  it  is  confeflfed^  that  in  an  a^ion  of  wa^  agaioft  tenant 
for  Ilfe»  pr  for  yeares»  the  place  wafted  is  the  principall,  becaufe  34*  H.  e.  7. 
the  ftatate  of  Qioafier  doth  giv^  the  place  wafted  and  treble  dam-  Wt2  5a 
mages  at  one  time,  for  no  prohibition  or  action  of  wafte  la^  againft 
them  at  the  common  law ;  and  in  an  aAion  of  wafte»  it  the  de* 
feodant  confefije  the  a^ftion^  t)ie  plaintive  may  have  jod^fement  for 
'the  place  wafted,  and  release  t)ie  dammages;  which  proveth  (and 
fo  Fit^erhrt  collefleth)  that  t|)e  dammages  are  not  the  princi- 
pall :  for  a  man  (hall  never  releafe  the  principall  and  have  judge-  fio.Rep.  tT|. 
ment  of  the  acceflbrie:  and  an  a£Uon  of  wafti  againft  tenant  for  V^'  *^* 
life,  is  as  reall  as  an  a&ion  againft  tenant  in  dower.     And  as  to  ^'^P'44-) 
__  the  cafe  of  9.  H.  5.  cited  on  th^  pth^r  £4e«  it  wa^  anfwered,  that 
"  it  was  an  action  in  the  tenuity  which  is  only  in  the  perfoiuiltie,  and 
then  the  releafe  of  the  one  doth  bar  both;  neither  could  fummons 
'and  feverance  lie  in  that  cafe ;  [h]  but  in  an  adion  of  wafte  (in  the  [b']  6.  E*  >  ^ 7. 
tenet)  y  either  againft  tenanf  for  life  or  for  veares^  the  releafe  of  ^  ^*  3«  19- 
the  one  doth  not  barre  the  other ;  and  in  both  thofe  qafei  fummons  («•  Rep.  6S.H 
and  feverance  doth  lie :  and  this  point  was  alfo  reiplved  accord-  ^^  ^Vh  a*  • 
inglv  in  Edward  Elmer's  c?ife.     But  when  thefe  three  points  were  ^^'  ^^ 
relolved  by  the  court  for  the  demandant,  then  the  councell  of  the 
tenant  moved  in  arreft  of  judgement  another  point*  viau  that  th^ 
judgement  was  given  upon  a  niZil  dicit,  which  is  alwayes  after  ap^ 
pearai^ce,  and  not  fer  defedtan^ ;  and  therenpon  judgement  was 
ftayed.  (1) 
\\rk    0*1      But  to' returne  to  Littleton,    Here  he  openeth  a  fecret  of  law ;  (8.Rep.6i.3j6t 
kJ^   •     •J  for  the  caufe  of  this  remitter  is,  for  that  the  tenant  for  life  in  this  ^'  ^'  ^-  '55-^ 
cafe  might  have  a  quod ei  deforceatt  ^ov  {0  Uttleton  faith;  ijpnt  qfti  *•*"*•  35«") 
iifoit  M'ver  quod  it  deforctat :  Now  it  appeareth  by  our  boo)tes^  that 
the  tenant  for  life  at  the  common  law  was  reniedileiTe,  becaufe  he 
could  not  have  (as  hath  b^ene  fayd)  a  writ  of  right ;  and  confe* 
quently  the  feme  covert  in  this  cafe  could  not  ^ee  remitted  by  the 
tajdng  of  an  ei^te  to  her  hufband  and  her,  becaufe  her  right  was 
remedilefte^  and  could  have  no  adlioa.    But  when  an  a^l  of  parli»-  Vule  for  the 
ment  or  a  cuftome  doth  alter  the  reafon  and  caufe  thereof,  thereby  c«f«i  upon  tht« 
the  common  law  it  fclfe  is  altered,  if  the  ad  of  oarliamcnt^and  cuU  K'^und,  14.  H.  7. 
tome  be  purfue4 ;  for  Alter atd  caufd  et  r^tione  tefis^  alteraiur  et  /«r,  ^*]  JJ[  l!^bl 
it  cejfante  caujaffu  ratipne  le^is  cetgt  et  lex  :  as  in  this  cafe  the  fta*  Aid.  35.' R  6. 
tute  of /^.  2.  giving  remedie  to  tnis  feme  tenant  for  life,  in  this  it  Card.  72, 
giveth  her  abilitie  to  bee  remitted*  becaufe  her  right  is  not  now  re«  ^9-  ^-  i-  s* 
medileffe,  but  ihee  hath  an  a6Uon  to  recover  it-  tom^'Lib^**^ 

And  Littleton  warily  putteth  his  cafe,  that  the  recoverie  was  had  f^i.  ^5,  \^^^ 
againft  the  feme  while  ihe  was  fole;  for  there  was  a  time  when  it  Windium^icafe. 
I  was  a  queftion,  whether  a  recoverie  beeing  had  by  default  againft  a*  A^ 

|he  hufi»and  and  wife*  (the  wife  being  tenant  for  lue)  the  faid  fta* 

tute 

(i)  [See  Note  3sn] 
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tate  gave  a  ^U94f  ei  Jeforaat  to  the  hafband  and  wife,  for  that  the 

ftatute  gnve  it  againfl  tenant  in  dower  and  tenant  for  life^  &c.  and 

liere  the  h  fb.iMd  is  not  tenant  for  life,  but  feifed  in  the  ri^ht  of  bia 

wifr,  and  therefore  oat  of  the  Aatute  :  and  of  this  opinion  i»  one 

\i\  4>-  H.  3.  38.   [^]  booke  ;  but  (Apicn  juris  ncm/untjura,  tt  farum  differuiU  qtue  re 

33*  ^-  3-  cohcordant )  the  contrarie  hath  beene  adjudged*  and  fo  that  point  is 

c/e.^i.  a^        "*^^  '"  peace  :  and  the  like  in  cafe  of  receit  for  him  in  reverfion. 

F*  N.  i*  156.1.  Bat  if  the  hufband  and  wife  lofe  by  defaolt,  and  the  hniband  die» 

5.  £.  3.  5*'        the  wife  (hall  not  have  a  quod  ei  defcruat ;  for  a  cui  in  ijiia  ift^ven 

a.  E.  4.  »3-        to  her  in  that  cafe  by  a  former  ftatute,  viz.  W.  2.  ra/*  3.    Thefc 

^H^^i'lb       t*^>'^g»  *rc  worthy  of  due  obfervation«  and  points  of  excellent 

2.  F.  4-  M-  *      learning;  and  Litthton  in  our  bookes  fpeakes  of  another  klnde  of 

19.  £.  4.  »•        quod  ei  deforceat  at  the  common  law*  upon  a  difleifin*  which  yoa 

may  read.    But  now  let  us  heare  him  in  his  booke. 

4^.'E.  3.  IX.  **  Le  rt^vtrfiw  ift  difconfinuet  ij/tni  que  i!  ne  peii  aver  oQiem  de 

44.  E,  3. 34, 35.  »«  tuafte.*^  Here  it  appcareth,  that  when  the  revernon  is  devefted. 
*•  ^u^V^°*  ^^  leffor  cannot  have  an  aflion  of  wafle,  becaufe  the  writ  is*  that 
m*  Waft.  Br.  *^^  \t^tt  did  waftc  ad  txba:redationem  of  the  leiTor,  ard  that  inhc- 
13&.  *  '  ritance  moO:  continue  at  the  time  of  the  action  brought.  And  it  it 
(Cro.Car.  405.  to  bee  obferved,  that  in  an  a£lion  of  waile  brought  by  the  leflbr 
Ant.  3x7.  a.  againfl  the  Icflee,  the  leflce  in  refpr £1  of  the  privitie  cannot  plead 
334-  *>0  generally,  ricns  tn  Je  re^verfion,  viz.  [i^]  that  the  leflbr  hath  nothing  in  - 

\b]  46.  E.  3.  ao.  the  revcrfion*  but  he  mult  Ihew  how  and  by  what  meanes  the  rever- 
^  ^H%*  7-  ^^^^  "  de veiled  out  of  him  ;  and  this  holdeth  (as  hath  been  iaid) 
^  *  •  • '  •  between c  the  leifor  and  the  leflee :  but  if  the  grantee  of  a  rcver- 
iion  bringrth  an  action  of  wafte*  the  lefTee  may  plead  generally* 
(Ant.  ^  a.  that  he  hath  nothing  in  the  reverHon.  And  yet  m  fome  fpeciall 
A^io.  52.)  cafes  an  a6^ion  ofwafte  (hall  lie,  albeit  the  lelTor  had  nothing  in  the 

rcverfion  at  the  lime  of  the  walte  done.     As  if  tenant  for  life  make 

«  feoffment  in  fee  upon  condition*  and  wafle  is  done*  and  after  the 

leffee  te- enter  for  the  condition  broken;  in  this  cafe  thelefTor  (ball 

(F.N.B.  ii2.b.)  have  an  adion  of  wafte.     And  (b  if  a  biihop  make  a  leafe  for  life 

or  yeares,  and  the  bifliop  die*  the  lefTee*  the  fee  being  void*  doth 
walte*  the  fuccefTor  fhall  have  an  a^ion  of  wafte.  So  if  lefTee  for 
life  be  dilTeifed,  and  waile  is  done*  the  lelTce  re-enter*  an  adion  of 
wade  fljalt  be  maintained  againfl  the  lefTee;  and  io  in  like  cafes: 
and  yet  in  none  v^  thefe  cafes  the  plaintlffe  in  the  adion  of  wafte 
had  any  thing  in  the  reverfion  at  the  time  of  the  wafle  made ;  but 
(Poft.  362.  a.)  thefe  efpccial!  cafes  have  their  feverall  and  efpeciall  reafonS|  ^s  the 
learned  reader  will  eafily  finde  out. 

Here  note,  that  albeit  the  aflion  be  falfe  and  feigned*  yet  is  the 
rccoverie  fo  much  refpeded'in  law,  as  it  worketh  a  dif<;ontinuance. 
f  f]  ^.  AfT.^I.  3.  J,]   But  if  tenant  for  life  CuflTer  a  common  recovcrie*  or  any  other 
S-  £•  3-  recover'.c  by  covinc  and  content  betweene  the  tenant  for  life  and 

i«*E  t.^AKco'c,  ^^^  re».cyeror,  this  is  a  forfeiture  of  his  edate*  find  he  in  the  rever- 
41.  E.  3.  18.  '  fJO"  n''^y  prcfently  enter  for  the  forfeiture.  Since  our  author 
per  Finchden.  Wrote,  the  flatute  of  \\EL  cap,  8.  hath  beene  made  concerning  this 
a*.  E.  3.  a  b.  tnatter,  which  is  to  be  confidered,  [i]  and  bath  beene  well  con- 
s'^w  ii^F  j5»  ftrued  and  expounded,  and  needs  not  here  to  be  repeated. 
h/m'scafc*  '  And  it  is  to  be  obferved,  that  although  the  difcontinuance  grow- 

14.  II.  cap.  %.  eth  by  matter  of  record,  yet  the  remitter  may  bt  wtought  by  matter 
UjLib.  3.  fui.  in  paiis  :  and  of  the  refidue  of  thefe  two  Sections  fufiicient  hat^ 
60.  Lib.  1.^15.  beene  faid  before. 

4- 

Seft. 


Lib.  3. 


Of  Remitter, 


Seft.  676,  677. 


[56.  b.] 


8c<a.  676. 


T  TEMj  Ji  h  laran  £fc9ntinua  U 

terre  de  fa  fentiy  et  puis  npriji 

eftati  a  luy  et  a  fa  finuy  it  al  tierce 

ferfou  pur  terme  de   kur   vieSy  ou 

en  fee^  ceo  *  if  eft  un  remitter  a  la 

femty  fsrfque  quant  a  la  nudity ;  et  pur 

i^ outer  fttoity  el  covient  apres  la  mert 

fan  karon  de  fuer  un  briefe  de  cui  in 

vita  t^ 


(2.  Inft.  343;    F.  N.  B.  ] 9).  t.) 

A  L  S  O,  if  the  huiband  difcontinue 
^^  the  land  of  his  wife,  and  afttfr 
taketh  backe  an  eftate  to  him  and  to 
his  wife,  and  to  a  third  perfon  for 
terme  of  their  liv^,  of  in  fee,  this  is 
no  remitter  to  the  wife»  but  as  to  the 
moitie »  and  for  the  other  moitie  ihee 
muft  after  the  death  of  her  hufband 
fae  a  writ  of  cui  in  vita. 


^  QEO  n^ijl remitter forfque  quant  al meitie,  lie.**     Albeit  there  44«  E-  3-  i7« 

^  is  authoritie  in  our  bookes  to  the  contraric,  yet  the  law  is  44-  AjV.  2. 
taken  as  LittUtou  here  hoideth  it,  and  as  before  it  appeareth  in  the  ^-^^  Sca?666ii 
like  eafe  ia  this  Chapter,  and  for  the  reafoa  therein  exprefied. 


Sedl.  677. 


JTBM^fi  le  baron  difcontinue  la 

terme  fa  femcy  et  ala  oufter  le  mere, 

et  le  difemtinuee  leffa  mefme  la  terre  al 

feme  tur  terme  de  fa  v/V,  et  liver  a 

hiy  feifm  \  et  puis  le  baron  revyenty  et 

a^reea  a  eel  liverie  de  feijiuy  ceo  efl  un 

remitter  a  laftme  :  et  uncorefi  la  feme 

fuiJJoitfoU  al  temps  de  le  leas  fait  a 

hey^  ceo  ne  ferroit  a  Itiy  un  remitter. 

Mes  entant  que  elfuit  covert  de  baron 

al  temps  de  la  leas^  et  de  le  liverie  de 

fnfin  fait  a  luy^  content  que  el  frifi 

jilement  U  liverie  defeifin^  ceofutt  un 

remitter  a  luy^  pur  ceo  que  feme  covert 

ferra  adjudge  ficome  enfant  deins  age  en 

tiel  casy  l^c*     Qusre  en  ceft  cos  ft  le 

baron  quant  il  revient^  voil  difagree  a 

le  leas  et  livery  defeifinfait  a  f on  feme 

en  fin  abfence^fi  \  ceo  ouflera  fon  feme 

de  fin  remitter  |,  ou  nemy^  &c, 

livery  of  feifm  made  to  his  wife  in  his 

her  remitter,  or  not^  &c.* 


ALSO,  if  the  hufband  difcontinue 
"^  the  land  of  his  wife,  and  goetb 
beyond  fea,  and  the  difcontinuee  let 
the  fame  land  to  the  wife  for  terme  of 
her  life,  and  deliver  to  her  feifin;  and 
after  the  l^ufband  commeth  backe, 
and  agreeth  to  this  liverie  of  fcifm, 
this  is  a  remitter  to  the  wife :  and  yec 
if  the  wife  had  beene  fole  at  the  tim& 
of  the  leafe  made  to  her,  this  ihould 
not  be  to  her  a  remitter.  But  inaf- 
much  as  flie  was  covert  baron  at  th<f 
.  time  of  the  leafc^  and  liVerie  of  feiftu 
made  unto  her,  albeit  (hee  taketh  only 
the  liverie  of  feifm,  this  was  a  remit- 
ter to  her  becaufe  a  fenle  covert  fhali 
be  adjudged  as  an  infant  within  age 
in  fuch  a  cafe,  &cc.  ^are  in  this 
cafe  if  the  hulband  when  hee  comes 
backe,  will  difagree  to  the  leafe  and 
abfence,  if  this  moll  oufte  his  wife  of 


-  BT 


*  ii'tft'^^Hy  L.  and  M,  and  Roh. 
\  ^c.  added  L.  and  M.  and  Roht 
X  ceo^eo,  L.  aud  M.  and  Roh« 


I  ca  8/«»v,  &1-.  not  in  L.  and  M.  coi 
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Sctft,  6'^S\ 


7*  H»4.  17. 
I.  H.  7.  16.  b> 
If-  E.1.30. 


**    F  7*  fmis  It  iarom  revientt  it  agreem^  fic^    la  this  cafe  the 
•^-^  eftatc  18  in  the  feme  covert  prefently  by  the  ll^ene  before 
any  agreement  by  tbt  Ikiflnmd ;  and  of  this  opinion  is  Lii^ntm  io 
otir  bookef» 


(4. Xnft.  J46.)         ^  Ala otj/ttr  ft  M&i*^    If  hee  Lad  beene  within  the  realme*  it 

doth  not  after  the  cafei 

**  ^^n  en  cifi  ca/e  ^  h  tann,  (fc/*  tltte  is  a  qnefioti  moved 
fcy  Lhtleton^  ^\iti\ttt  the  dHhgreemenlf  of  tbe  hoflaiid  fliaU  oaftr 
the  wife  of  her  nwKoef*  And  k  feeMtth  fha»  the  ^grecflwnt 
flkall  MK  deleft  the  reiMter* 

Firil»  becanfe  the  ftais  msde  to  the  wife  which  wjonght  the  re* 
fitter  it  baMfhed  and  wholly  defeated^  and  therefore  no  difagrec'? 
nent  of  the  huiband  can  deveft  the  ftate  gained  by  the  leaie*  which 
by  the  remijtter  was  deveftcd  before. 

Secondly^  for  that  the  law  having  on^e  feftored  her  antient  and 
better  rights  will  not  foifer  the  dlfagreement  of  the  hufband  to  deveft 
it  out  of  her,  and  to  revive  the  difcontinuance^  and  revefi  ;^e  wfong* 
full  efliate  in' the  difcontinuee* 

Thirdly^  for  that  remitters  tending  to  the  advancement  of  ancient 
rights  are  favoured  in  law. 

And  fo  it  is  for  the  £une  ctf^'tf^  if  the  wife  furvive  her  ha(band» 

(he  cannot  daime  in 'by  the  purchafe  made  daring  the  coverture; 

bnt  the  law  adjadgeth  her  in  her  better  right,     fiat  if  both  eftatea 

M.  £ij&  bieiw    be  waiveabl^  there  alb^c  the  wife  prima  fack  is  remitted  ;  yet  after 

\%u  ^  the  deceafe  of  her  huAand,  flie  may  ek£k  which  of  the  eftaces  (he 

will.    As  if  lands  be  given  to  the  hulband  and  wife,  and  their 

hciresy  the  hnfband  make  a  feoffment  in  fte»  the  feoffee  giveth  the 

land  to  the  hufl^and  and  wife  and  the  heires  of  their  two  bodies^ 

die  hulband  dieth ;  in  this  cafe  the  wife  mav  elcA  which  of  the 

eflates'  (hee  will ;  for  both  eftates  are  waiveable,  and  her  time  of 

decern  aYid  power  of  wiyver  accreWed  to  her  firft  after  the  deceafe 

of  her  hnfband.     If  lands  be  given  to  ar  man  atnd  the  heires  females 

of  his  body^  and  he  maketha  feoffment  in  fee»  and  uke  backe  «n 

eflate  to  him  and  his  heires^  and  didth>  havine  iifoe  a  daughter, 

^**J^4^*'34*'  leaving  his  wHc  gtojgenmf  tnfiint  with  a  fonne  and  dieth,  the  daagh- 

3*  LeuA.  %,)       ^^^  is  remitted;  and  albeit  ike  fonne  be  afterward  bome«  he  ihidl 

not  devefl  the  remitter,  (i ) 


4?.^.  3.  it. 
(^k).  114.^) 


^*Rcp.  16.  b. 
)3*  a«    s<  RoH. 
Abr  4»i»4a2, 
413.    9.  Rep. 
140.  b. 
a.  Cro.  489. 


i3S7^ 


a 


Sea.  678. 


jYEM^fi  le  bafon'dipntlfiud  lit 
tenefnents  Jon  feme^  tt  le  difcoTdi'^ 
nuee  efi  dijjeifie^  et  full  le  dtjfetfour 
bffa'mefvfUi  les  teneniinti  a  le  baron  et 
u  fon  feme  pur  terme  de  vie^  ceo  eft  un 
rermtter  a  la  feme*  Mesji  le  baron  et 
Jon  feme  fueront  de  covin  J  et  confent 

que 


A  L  S  O,  if  the  huftand  difcontirfac 
*^  the  lands  of  his  wife,  and  the  dif- 
contiriuee  is  difTeifed,  and  after  die 
difleifo'r  letteth  the  fame  lands  to  the 
hufband  and  wife  for  terme  of  life, 
this  is  a  remitter  to  the  wife.  But  if 
the  hufband  and  his  wife  were  of  co« 

vine 


X  et'^cut  L.  and^M.  and  R6h« 
(i)  [See  Note  31s*] 


Vb.  3r  Of  Remitter.  Sed«  678. 

fm  h  digeifiH  Mt  i^fiAh  thnques  il  vine  ^  con&nt  th«t  the  difleifin 
ri'tft  rimitter  a  f(m  feme^  fur  ceo  que  (bouki  be  made,  then  it  is  no  remitter 
il  efi  diffeiferijfe.  Msfi  U  harmfuit  to  his  wife,  becaufe  fhe  is  a  (U&ife- 
4le  covin  et  cdnfent  a  k  dijiifin^  ef  nenty    reffe.     But  if  the  hufband  nvcre  ol* 

covin  and  confent  to  the  difleifin,  and 

not  the  wife,  then  fuch  leafe  made  to 

fuit  in  lafuai^  '  the  wife  is  a  remitter,  for  that  no  de« 

fault  was  in  the  wife. 


lafemB^  donque  tiil  leas  fait  alfenu  efi 
un  remitttry  pur  ceo  que  nul  default 


«   PT  fms  h  dij^fot  lijfa  mefine  let  tenemnas,  csfc-"    Note,  fo  ?|;J*4*J^'»* 

^  much  ase  remitters  favoured  in  law,  that  the  ftatc  made  by  v^^^  «•  B.  9S.  c) 
the  diflctfer  (which  commeth  to  the  land  by  wrong,  and  apon  whom 
the  entry  of  the  dificontiooee  is  lawfhU)  doth,  remit  the  wife*  and 
derefteth  all  oat  of  the  difcoDtinueei,  albeit  he  hath  a  warrantie  of 
the  land. 

•*  Met  J!  It  baron  et  feme  fueront  de  covin  et  eonjewl^  tic.*\    Here  iS.  E.  4.  ubi 
it  appeareth  that  covin  and  confent  of  the  httlband  and  wife  doth  ^^V^ 
hinder  the  remitter  of  the  wife ;  for  covine  and  confent  in  many  (3.  Rep.  71.) 
cafes  to  do  a  wrongi,  doth  choak  a  mecre  right,  and  the  ill  manner 
dmh  make  a  good  miter  oaiaMrfolL 

I.  x^i      **  Cv^ih'*  Cd^inm,  commeth  of  the  Freneh  word  Conrnmot  and  Pl«  Con.  546* 

1357*  '^•J  w  a  f«cr«t  aflent  detesnined  in  the  heavts  of  two  or  more  to  the  «  WimWAKV 

defranding  and  prejudice  of  another.  f ]^q(^  ..,  ^ 

4.  Rep.  Si.  b.    F.  N.  B.  9S.  d.> 

A  woman  is  lawfnUy  irrtitled  to  have  dower,  and  (he  is  of  covine  44-  £•  3*  4^* 
atsd  confent,  that  one  ftnll  diffeife  the  tenant  of  the  land«  agaisift  "*  ^*>*  ^^ 
whoa  flse  may  recover  her  lawfali  dower,  all  which  it  done  ao*  ^]  n^  3^'^ 
ccrdingly^;  the  tenant  may  lawfully  enter  upon  her,  and  avoid  the  ig]  h.*  S*  5. 
recovery  in  refpeA  of  the  covine.    But  if  a  difieifor,  intruder,  or  1 1. 1, 4.  %. 
abator,  doe  endow  a  woman  that  hath  lawful!  title  of  dower>  this  7*  ^  7-  > >• 
is  good,  and  (hall  binde  him  that  right  hath,  if  there  were  no  fuch  piJ^^*^/\. 
covine  or  confent  before  the  diifeiilo,  abatement,  or  intmfion.  Aau  3*5.1.) 

And  fo  k  is  in  aH  caies  where  a  man  hath  a  rightful!  and  juft  41*  Anr.p.ftlw 
caufe  of  a£Hon ;  yet  if  he  of  covine  and  confent  doe  raife  up  a  tenant  ^5-  Afly  p.  i. 
by  wrong  againft  whom  he  may  recover,  the  covine  doth  fuffocatc  JJ'£  l^t^u 
the' right,  fo  as  the  recovery,  thoagh  it  be  upon  a  good  title,  ihal!  j^]  A(r.p.  ro. 
not  bmdeor  reftore  the  demandant  to  his  right* 

li  tenant  in  taile  and  his  ilToe  di€eife  the  difcondmiee  to  the  nfe  <<•  E-  4*  *• 
of  the  father,  and  the  father  dieth,  and  the- land  dtfcendetfa  to  the  '^'^*  |*  ^^' 
iflue,  he  is  not  remitted  againft  the  difcontinuee  in  refpeft  he  was  '^^  n'^  '^^[ 
privie  and  partie  to  the  wrong;  but  in  refpeft  of  all  others  he  is  ia.'£/4.  ai!b. 
remitted,  and  ihall  deraigne  the  firft  warrantie.     And  fo  note  a 
man  ;nay  be  remitted  agaihft  one,  and  not  againft  another. 

A,  and  JSf.  joyntenants  be  intitled  to  a  real!  a^ion  aeainft  the 
lieire  of  the  diileifor,  A.  caufe  the  heire  to  be  difleifed,  againft 
whom  A,  and  B.  recover  and  fue  execution.  B,  is  remitted,  for 
that  he  was  not  partie  to  the  covine,  and  Ihall  bold  in  common 
winh  A. ;  but  X  is  not  remitted^  for  the  reafim  that  Liulteon  here 
ihtweth* 

<•  Pur 
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V.K.B.  t79.g« 
XX.  £.4-  9* 

35.  Air.  $. 

44.  B.  3. 9.  »$. 

13    AH.   I. 
Temps  E.  i. 
Waftc  i»8. 
t6i  Afl.  p.  7« 

ai«£.4.  53- 
fti.  H.  7.  35. 

3.  H.  4.  17> 
(i.  RU.  Abr. 
«78.  660.  , 
y.N.B.  1I7-S-) 


«<  Furcnqmeltft  ilifiifireJfiV    N§ta,  it  b  regohAx  time*  thift  ar  a 
feme  covert  cannot  be  a  difleirorefTe  by  ber  commandeaient  or  pro- 
curement precedent*  ncr  by  her  aflent  or  agreement  fubfeanent ; 
but  by  her  aftuall  entry,  or  proper  aft,  flie  may  be  a  diiTeiforefle* 
And  therefore  feme  doe  hold  that  Littleton  muft  be  intended,  that 
the  hufband  and  wife  were  prefent  when  the  diflfeifin  was  done; 
and  others  doe  hold  that  Littleton  is  good  law*  albeit  (he  were  ab- 
fent ;  for  that  if  her  procurement  or  agreement  be  to  doe  a  wrong, 
to  caufe  a  remitter  unto  her  in  this  fpedall  cafe,  (he  (hall  faiie  of 
her  end,  and  remitted  (he  (hall  not  be ;  bat  in  this  fpeciall  cafe  (he 
(hall  be  holden  as  a  diflei(bre(re  by  her  covine  and  confent  quatemms 
to  hinder  the  remitter.     And  here  it  appeareth,  that  albeit  the  huf- 
band  be  of  covine  and  confent,  &c  ;  yet  if  the  wife  were  not  of 
covine  and  confent  alfo,  ^e  (hall  be  remitted,  becaufe«  as  Litthiom 
faith,  there  was  no  default  in  the  wife. 


Sctft.  679. 


(4.R«p.Sa.) 

TTEM^  Ji  tiil  JifcMtifiuee  fefiit 
^    ejiate  de  franktemment  ul  baron  it 

a  fin  firm  fir  fait  tntUnt  fur  cmdi* 
tion^  fciltcity  njirvant  al  tiifconttnuii 
tin  cirtaine  nnty  et  pur  default  di  pay- 
ment un  n  intryy  it  pur^  ao  que  U 
tint  ift  aienn  U  difconttnua  intir\ 
dengues  de  al  ontrii  Uftme  avera  un 
affifi  di  novel  dtiicifin,  apns  la  nunrt 
Jon  haron  envirs  U  dijeontinuei^tttr  op 
qui  U  conditUn  futt  tiut  au/tirment 
finiintiy  intant  qui  la  feme  futt  en  fin 
nmittiri  uncon  U  baron  ovifqm  fa 
firm  ne  potent  aver  afftfe^  pur  cio  que 
le  baron  eji  ijlopph  ^^* 


ALSO,  if  fuch  diicontimiee  make 
^  an  eftate  of  freehold  to  the  hii(^ 
band  and  wiie  by  deed  indented  upoa 
condition,  fciUaty  referving  to  the 
difconttnuee  a  certain  rent,  and  for 
default  of  payment  a  rc-entrie,  and 
for  that  the  rent  is  behind  the  diicoii* 
tinuee  enter  \  then  for  this  entrie  the 
wife  ihall  have  an  afltfe  of  nvuel  dtffei^ 
fhty  after  the  death  of  her  fauihand 
againft  Ae  dKcontinuee,  becaufe  the 
condition  was  altogether  taken  away, 
inafmqch  as  the  wife  was  in  her  re-^ 
mitter;  vet  thehufband  with  his  wife  r358«  E.l 
cannot  nave  an  a(Sfe,  becau(e  the 
bufband  is  e((opped,  &c. 


Ft  Com.  in 
Amy  Town* 

13.  R.  2.  tit. 
Hemiuer*  x^ 


I 


T  is  hereby  to  be  obferved,  that  the  wife  is  prefently  remitted^ 
and  that  the  conditions,  and  renu,  and  all  other  things  annexed 

to,  or  refervfd  apon  the  Hate  (that  is  vanUhed  and  defeated  b/ 

the  remitter)  are  defeated  alfo,  (i) 


(Sk).  69.)  (Hob.  ft6o.} 

TTEM^fi  li  baron  difconttnua  les 

tinitmnti  fa  fintiy  it  nprifl  efiati  a 

luy  pur  tirme  di  fa  viiy  U  nmasndir 

apns  fin  deaafi  a  fa  firm  pur  tirme 

de 


Scd.  680,  68  k 


A  LSO,  if  the  hulband  difcontinue 

the  tenements  of  his  wife,  and 

take  backe  an  eftate  to  him  for  life, 

the  remainder  after  his  deceafe  to  his 

wife 


(i)  [Sec  Note  313.] 


Liib. 


Of  Remitter. 


Seft.  6Sl. 


de  fa  vt£\  in  ceft  cas  ceo  rCeJl  un  re- 
mitter a  la  feme  durant  la  vie  le  harony 

pur  ceo  que  durant  la  vie  le  barony  la 

feme  n^ad  riens  en  le  franktenement. 
Mesji  en  ceo  cas  la  feme  furvefquiji  le 
baron^  ceo  eji  un  remitter  a  lafeme^  pur 
ceo  que  unfranktenement  en  ley  ejl  jedf 

fur  luy  maugre  le  foen,  *  Et  entant 
que  el  ne  poit  aver  aSfion  envers  nul 
outer  perjon^  et  envers  luy  imfme  el  ne 
poit  aver  aSfion^  pur  ceo  el  ejl  enfon 
remitter.  Car  en  cefl  cas  coment  que 
la  feme  ne  entra  pas  en  les  tenement Sy 
uncore  un  eftrange  que  adcaufe  de  aver 
a£liony  poit  fuer  Jon  a^ion  envers  la 

feme  de  mefmes  les  tenements^  pur  ceo 
que  el  ejl  tenant  en  ley^  coment  que  el  ne 

/bit  tenant  en  fait. 


wife  for  termc  of  her  life;  in  this 
cafe  this  is  no  remitter  to  the  wife 
during  the  life  of  the  hufband,  for 
that  during  the  life  of  the  hufbind, 
the  wife  hath  nothing  in  the  freehold. 
But  if  in  this  cafe  the  wife  furviveth 
the  hulbapd,  this  is  a  remitter  to  ihe 
wife,  becaufe  a  freehold  in  law  is  caft 
upon  her  againft  her  will.  And  in- 
afmuch  as  ihe  cannot  have  an  action 
againft  any  other  perfon,  and  r^gaiiifi: 
her  felfe  fhec  cannot  have  any  action, 
therefore  (he  is  in  her  remitter.  For 
in  this  cafe  although  the  wife  doth 
not  enter  into  the  tenements,  yet  a 
ftrangcr  which  hath  caufe  to  have  an 
a£iion,  may  fue  his  action  againft  t\\c 
wife  for  the  fame  tenements,  becaufe* 
fhee  is  tenant  in  law,  albeit  that  ibc 
be  not  tenant  in  deed. 


Sea.  68 1. 


/^AR  tenant  defranktenement  en  fait 
e/i  celuyy  qucj  s'il  foit  diffeijte  de 


f  franktenenunty  il  poit  aver  ajjye  : 
mis  tenant  de  franktenement  en  ley  de^ 
vant  fon  entre  +  ^«  faity  n^avera  my 
ajjife.     Etji  home  %  foitfeifie  |  de  cer^ 
teine  terrcy  §  et  ad  iffuefits  quel  prent 
^c8«  b  1  fif^f'^  ^^  li  Pi^r  devie  feijicy  et  puis  le 
fits  devie  devant  afcun  entrie  fait  per 
luy  en  la  terrcy  lefeme  lefts ferra  en- 
dowi  en  le  terrcy  et  uncore  iln^avoit 
nul  franktenement  en  fait y  mes  il  avoit 
•  unfee  et  franktenement  en  ley,     Et  if 
lint  not  ay  que  praecipe  quod  reddat^^// 
auxybien  ejire  maintenus  envers  celuy 
que  ad  franktenement  en  leyyficome  en- 
vers celuy  que  ad  le  franktenement  en 
fait. 


(4.  Rep.  8.)      (PI0.4T6  b  ) 

P  O  R  tenant  of  freehold  in  dej J  is 
he,  who,  if  hce  be  difleifed  of  th:: 
freehold,  may  have  an  aiiife :  but  te- 
nant of  freehold  in  law  before  his  en - 
trie  in  deed,  ftiall  not  have  an  affifj. 
And  if  a  man  bee  feifed  of  certain-j 
land,  and  hath  illue  a  fonne  who  takcti 
wife,  and  the  father  dieth  feifed,  'ax\\ 
after  the  fonne  dies  before  any  enti  ij 
made  by  him  into  the  land,  the  wifj 
of  the  fonne  ft  all  be  endowed  in  r>e 
land,  and  yet  he  had  no  freehclJ  i:a 
deed,  but  hce  had  a  fee  and  freehold 
in  law.  And  fo  note,  thab  a  pradi,* 
quodreddat  may  as  well  bee  main- 
tained againft  him  that  hath  the  \\  e j- 
hold  in  law,  as  againft  him  that  hath 
the  freehold  in  deed. 


TJ  ERE  ^"i^  things  are  to  be  obfervcd.     Fird,  that  a  remainder  ^2«  W-  S.  v 
•*^  cxpedant  upon  an  eftatc  for  life  worketh  no  remitter,  but  when  ^^"  ^-t*'  *^*  ''^ ) 
it  fall  in  pofTcflion :  for  before  his  time  be  can  have  no  adion,  and 

no 


•  foen'-feme.  Paper  M.  S. 

+  fon  acided  L.  and  M.  and  Ro''. 

4.  en  fait  por  io  j^.  and  M*  nor  Rob. 

Vol.  II. 


J  foit  not  in  L.  and  M.  nor  Roh. 
II  enfreziXStd  L.  ami  M.  ■\'\t\  i<o!i, 
\  et  not  in  L.  and  M.  nor  Rub* 

Dd 


Lib.  3.    .Cap.  12.         Of  Remitter,  Seft.  682,  6?3. 

no  freehold  U  in  bim.  Secondly,  though  the  woman  might  nrii*e  the 
remainder,  yet  becaufc  (he  is  prefently  by  the  de»th  of  the  hulhand 
Vide SeO.447.  tenant  to  the  prx^ift,  it  ii  within  the  rule  of  remtner,  and  her 
ftl?i^  «-..*'  Y°^"  °^  ™*'''^''  "  ""'  matcriaJl.  Thirdly,  that  a  freehold  in  law 
Briiion  Si.  b!  Deing  ca(l  upon  the  tvoma.n  by  aft  of  law,  withoot  any  thing  done 
FIrs  lib.  3.  or  afTcnted  to  by  her,  doth  remit  her,  albeit  the  be  then  fcde  and 
";>>!'  of  full  age.     Fourthly,  that  a /r^ft^r  lyeih  againft  one  that  hath 

{V\o.  «9.  h.  |,at  J  freehold  in  law.  Fifthly,  ihat  a  woman  fliaU  be  endoived 
On  Cii.  ■>■%.  '"'^"^  ''''  hufband  hath  the  inheritance,  and  but  a  freehold  in  Uw, 
Hab.  156.}^       as  hath  beene  faid  ia  the  Chapter  of  Cower. 


Sea.  682. 

TTEM^fi  tinant  tn  laile  od  ifut  ALSO,  if  tenant  in  uilc  hath  ifliic 

■*    deux  fits  de  pliint  agi^  it  it  lf£a  la  two  fons  of  full  age,  and  he  let- 

ttrrt  tailt  al  eigni  fiu  pur  Urmt  dt  fa  teth  the  land  tailed  to  the  eldeft  foa 

W(>,    le  rimainder   al  fits  puifne  pur  for  tcrmc  of  bis  life,  the  remainder  to 

tennc  de  fa  sjie^  tt  tuts  It  ttnant  tn  the  younger  fon  for  temie  of  his  lifci 

Itiile  mori/Jl;    en  ctj  cas    P eigne  fiti  and  after  the  tenant  in  taJle  dicth ;  rn 

n'eji  pas  en  fin  remitttr,  pur  ceo  que  il  this  cafe  the  eldeft  funne  is  not  in  his 

prent  tjlatt  de  fin  pier.    Mes  fi  Ptigne  remitter,  becaufe  hee  toolcc  an  ellate 

jits   morujl  fauns   tfjue  de  fin   carpSy  of  his  fether.     But  if  the  cJdcft  die 

Aonque  cca  ejl  un  remttttr  al  puifne  without  iduc  of  his  bodie,  then  this  i» 

frert,  pur  ceo  qiit  il  ejl  heire  en  le  laylty  a  remitter  to  the  younger  brother, 

et  un  frankier.emtnt  en  le  ley  ejl  ef-^  becaufe   he  is    heire   In  taite,  and  a 

ihealff  it  fine  fur  luy  perforce  dt  le  freehold  in  law  is  efchcated,  and  caft 

remainder,  tt  H  y  ad  nul  envers  que  il  upon  him  by  force  of  the  remaiader> 

pcit  filer  fin  ailian  *.  and  there  is  none  againft  whom  he 
may  lue  his  ai2ion. 

[a]  II,  £.4.10.  /~\  F  t'nii  opinion  is  [ii]  hiiileicn  in  our  boolcei;  and  of  ihi)  faf- 
^^  ficieiit  hath  b:ene  faid  in  the  next  SeUion  before.     Sec  heie- 
fi]  Sei2.  i%^,     after  [i]  fome  explanation  hereof. 


Sea.  683.                                          [355.1.] 

U  matter  efl,  iou  home  T  N  the  (a-ne  manner  it  is  where  » 

",  et  le  dljfeifir  moYiiJl  man  is  diflciled,  and  the  diflcifor 

ements  difcendont  a  Jon  dieth  feifcd,  ajid  the  tenements  de- 

//  diffiifirfail  un  leas  fcend  to  his  heire,  and  tlic  heire  of 

'■efmrs  Us  tenements  pur  the  dilTcifor  make  a  Icafe  to  a  man  of 

It  rctniiinder  a  It  dijfei-  the  fame  tenements  for  terme  of  life, 

■■  vie,  ou  eit  tailt,  eu  en  the  remainder  to  the  diireifce  for  terme 

a  terme  d<  vie  marujf-,  of  life,  or  in  taile,  or  in  tee,  the  te- 

ort  nant                  J 

.  nr\A  M.  and  Roh,  |  tt  adM  in  L,  and  M.  and  RoTu 


Lib.  3. 


Of  Remitter. 


Sea.  684. 


#r#  ce9  eft  un  nmiiter  al  ^JJiifu^  iic.    nant  for  life  dletb,  now  this  is  a  re- 
caufiL  qui  fupra,  %  Vc.  mitter  to  the  difleifee,  &c.  caufa  qui 

fupra^  £^r. 

AND  this  ftandeth  apoa  the  fame  reafon  that  the  cafes  in  the 
^^  two  Se&ions  precedent  doe.    See  the  next  Sedion  foUowing* 


Sea.  684. 


4*  AT"  0  TJy  Ji  tenant  en  taile  en^ 

fi^ffi'  f^^  fi^^  ''  ^^  outer  per 
fin  fait  di  la  terre  taiUy  enfee^  et  li* 
very  defeijin  eft  fait  a  tauter  accoT" 
dant  alfait^  \  et  U  fits  rien  conufant 
de  ceo  ^  agr^ea  a  le  feoffment^  et  puis 
celuy  que  prift  le  livery  de  fetfin  devy^ 
€t  lefits  ne  oceupia  la  terre^  ne  prent 
afcun  profit  del  terre  durant  la  vie  U 
pier^  et  puis  le  pier  moruft^  ore  ceo  eft 
un  remitter  alfitsy  pur  ceo  que  lefrank^ 
tenement  eftje£ffur  luy  per  lefurvivor ; 
#/  nul  drfauUfuit  en  luy^  pur  ceo  que 
il  ne  unque  agreed^  Wf.  en  la  vie  fon 
pier  J  et  il  ad  nul  envers  que  ilpoitfuer 
hriefe  de  formedon,  ^c. 


'Vr  O  T  E,  if  tenant  in  taile  infeoffe 
^^  his  fonne  and  another  by  his 
deed  of  the  land  intailed,  in  fee,  and 
livery  of  feifin  is  made  to  the  other 
according  to  the  deed,  and  the  fon  not 
knowing  of  this  agreeth  not  to  the 
fcofFement,  and  after  hee  which  tooke 
the  livery  of  feifm  dieth,  and  the  fon 
doth  not  occupie  the  land,  nor  taketh 
any  profit  of  the  land  during  the  life 
of  the  father,  and  after  the  father 
dieth,  no)v  this  is  a  remitter  to  the 
fonne,  becaufe  the  freehold  is  cafl; 
upon  him  by  the  furvivor;  and  no 
default  was  in  him,  becaufe  he  did 
never  agree,  &c.  in  the  life  of  his  fa- 
ther, and  hee  hath  none  againft  whom 
hee  may  fue  a  writ  oi  fcrm^dorij  &<!• 

*  T  T  fhould  feeme  by  this  market  that  this  was  an  addition  to 
^  LiitU/M;  bat  it  is  of  Liuleto/t*$  owne  worke,  and  agreeth  with 
the  origioaily  faving  the  origmali  begon  this  Sedion  thus :  Item  ft 
temami  sm  taile,  He. 

•*  FerfimfAiu  ^cV     Here  Littleton  materially  addcth  by  his  (Ant.  49-fc*     . 
deed ;  for  if  a  man  intcndeth  to  [^]  make  a  feoffement  by  par^l  ?^i  xempsH!!. 
to  A.  and  B.  and  he  and  B*  come  upon  the  land,  A  being  abfent,  Ftoffcmenw.* 
and  make  livery  to  B.  in  the  name  both  of  B.  and  A,  and  to  their  Br.  72. 
hcires,  this  fiiall  enure  onely  to  B. ;  for  neither  can  a  man  abfcnt  4o*  ^  3*  4« 

Uke  livery,  nor  make  livery  without  deed.  *^'  \'  ♦•  '*  *• 

'  '  1$.  £.4. 18. 

iS.  E.  4.  13.      22.  H.  6.  T3. 

««  Et  Utferie  de  fiifin  eft  fait  a  Pouter  accordant^  al/ait,  Wf."  (9-  R«P-  ^^M 
Note,  iivcry  being  made  to  one  according  to  the  dcede,  cnureth  (AAt.49.b* 
to  both,  becaufe  the  deede  whcrcunto  the  livery  refcrrcih  is  made  5**  *•) 
to  both;  for  the  rule  is,  that  l^erSa  relata  ice  maximi  operantttr  per 
referentiam  ut  in  eU  in  eft  viduUur, 

I59.  b.]       ^  Bt  k  fits  mient  cinnfant  de  ctOy  ne  agrtea  a  le  fecffmtnt?^ 
Here  it  appeareth,  that  if  the  fonne  be  couufant,  and  igreeth  to 


t  ^e.  not  in  L.  and  M.  nor  Roh. 
4  Hota^im,  L«  and  M  and  Koji* 


to 
the 

I  «f  not  in  L.  and  M.  nor  Koh. 
ff  ne  added  L.  ami  N£  and  Rph« 
Dd  a 


[ 


Lib.  3.     Cap.  12.         Of  Remitter* 


Sear.  6?5. 


Che  feofFement,  Sec.  xhh  is  no  remitter  to  Mm.  And  therefore  if  the 
feofFcment  were  made  by  deed  indented,  and.thefonne  witn  the  other 
fealcth  the  counterpart,  and  then  the  feoffor  maketh  livery  to  the 
other  according  to  the  deed»  and  the  other  dieth»  the  fon  is  not  re- 
mit red,  becaule  he  was  conafant  of  the  feotfement,  and  agreed  to 
th«  i^me  $  and  LittUtou  faith  in.  the  cafe  that  he  patteth^tlut  thcrt 
was  no  defau):  in  the  fon,  becaufe  he  agreed  not  to  the  feofFement 
Vide  SeA.  682.    in  the  life  of  the  father:  and  fo  it  feemeth,  that  if  ^.  be  fcifed  in 

taile,  and  have  iflue  two  fons,  and  by  deed  indented  betweene  him 
of  the  one  part,  and  the  f  >ns  of  the  other  part,  maketh  a  leafe  to 
the  elded  for  Iife»  the  remainder  to  the  fecond  in  fee»  and  dieth« 
and  the  eldeft  fon  dieth  without  iffue,  the  fecond  fon  is  not  remiD> 
sed»  becaufe  he  agreed  to  the  remainder  in  the  Nfe  of  the  father; 
or  if  the  tike  edate  had  been  made  by  parc^,  if  in  the  life  of  the 
father  the  tenant  for  life  had  beene  impleaded,  and  made  defkoit. 
and  he  in  the  remainder  had  beene  receiired»  and  thereby  agreed 
to  the  remainder,  after  the  death  of  the  father  and  the  eldeft  fon 
without  iflue,  the  fecond  fon  (hould  not  be  remitted,  becaufe  he 
agreed  to  the  remainder  in  the  life  of  the  father ;  all  which  is  well 
warranted  by  the  reaibn  yeelded  by  oar  author  in  this  SedUon. 


Sea.  685. 


/^Jliji  home  folt  diffeifie  de  certaine 
terrt^  it  le  dijfeifor  fait  un  fuit  di 
feoffment  per  que  it  infeffa  B.  C.  ^r 
D.  et  le  iiverie  defeijin  eft  folt  a  B, 
et  -C,  mis  D.  ne  fuit  al  llverle  de 
f elfin  J  ne  unque^greca  a  le  feofffnenty 
r.i  unque  voile  p render  les  profit s^  ^c, 
et  puis  B,  et  C,  devleront,  et  D.  eux 
furvefqul/iy  et  le  dtffeifee  pert  fin  hrlefe 
fur  dincifin  en  le  per  envers  D.  *  // 
monfira  tout  le  matter^  f  content  II  ne 
unque s  agreea  a  le  fecffment^  et  IJJlnt  II 
dljchargcra  a  luy  dc  damages^  Ijjtnt  que 
le  demu7idant  nc  rcco'jcra  afcuv.s  dam* 
mages  envers  luy^  conunt  que  II folt  te^ 
nant  del franktenement  del  terrc,  Et 
uncore  leftatute  dc  Glouccfter,  J  cap, 
I.  VQity  que  le  dljplfce  recover  a  da^ 
mages  en  brief e  de  entre,  founduc  fur 
§  dijf elfin  vers  celuy  que  eft  irouve  te~ 
nant,  Et  ceo  eft  un  proof  en  Vauter 
tafe^  que  entaht  que  Vifjue  en  le  talk' 
mvlent  a  le  frankiencnicnt^  et  ||  ncmy 

per 

•  il^^Mcfme  ahty  D.  L.  and  M.  and  RoU. 
+  et  idtlvd  L,  and  M.  and  Roh. 
X  cap*  i;  itot  hi  L.  and  M.  nor  Roh. 


F 


O  R  if  a  fnan  he  difleifed  of -cer-- 
taine  land,  and  the  diflcifour  make 
a  deed  of  feoffement  whereby  he  iiv 
feoiFeth  5.  G  and  D*  and  liveric  of 
fcifin  is  made  to  B*  and  C.  but  P. 
was  not  at  the  Iiverie  of  feiiln,  nor 
ever  agreed  to  the  feoffment,  nor  ever 
would  take  the  profits,  &c.  and  after 
B.  and  C  die,  and  D.  furvive  them, 
and  the  diflcifec  bringctb.his  writ  upon 
diilcifm  in  the  per  againft  D.  bee  (hall 
fhew  all  the  matter,  how  he  never 
agreed  to  the  feoffement,  and  hec 
fliall  difcharge  himfclfe  of  dam  mages, 
fo  as  the  dcmaundant  (hall  recover  v\fy 
damma;ics  againft  him,  although  he 
be  tenant  of  tlie  freehold  of  the  land. 
And  yet  the  ftatute  of  Gloucefter^ 
cap.  ) .  will,  that  the  diffeifec  (hall  re- 
cover dam  mages  in  a  writ  of  entric 
founded  upon  a  diffeifm  againft  him 
which  is  found  tenant.  And  this  is 
a  proofe  in  the  other  cafe  that  foraf-  [360.  t 

much 

4  le  Mcvel  acided  L.  and  M.  and  Roh. 
II  Lt'o  added  L.  and  M.  and  Ron. 
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per  fin  faitj  m  pir  Jon  agreement^ 
f  mes  apres  la  mortfin  pier^  ceo  ejl  un 
remitter  a  luy^  entant  que  il  ne  poit  fuer 
action  de  formedon  enven  nul  auier 
per/on^  Wr.    ' 


Sea.  636,  687- 

much  as  thclffue  in  taile  came  to  the 
freehold,  and  not  by  his  acft,  nor  by 
his  agreement,  but  after  the  death  of 
his  father,  therefore  this  is  a  remitter 
to  him,  inafmuch  as  he  cannot  fue  an 
action  o^  fonncdon  againft  any  other 
perfon,  &c. 

nr  H I S  cafe  ftandcth  upon  the  fame  reafon  that  the  next  prcce-  ^^^'^^^-^  ''^^ 
•*    dent  cafe  doth.  .      .  joe'a.  369  381. 

Anc.  1 1,  b.  1 1 5* 
«  Mes  celuy  que  eji  trove  tenant,  ^r."  Here  it  appeareth,  that  a.  Plo.  365.) 
a^s  of  parliatnent  are  to  be  fo  coiiftrued,  as  no  man  that  is  innocent, 
or  Utt  from  iiyurie  or  wrotig,  be  by  a  literall  conttraaion  punifhcd 
or  endamaged  :  and  therefore  in  this  cafe,  albeit  tkc  letter  of  the 
ftaiatc  is  jgenerally  to  give  dam  mages  againft  *liim  that  is  found 
tenant,  and  the  cafe  that  LittUton  here  putieth,  D,  being  furvivor, 
k  confcquently  found  tenant  of  the  land ;  yet  bpcai>fe  he  waived 
the  eftate,  and  never  agreed  to  the  feoffment,  nor  tooke  any  profits, 
be  ihall  not  be  charged  with  the  dammages. 


Scdt.  686,  6S7. 


TTEMj  ft  un  ahhe  aliena  la  ferre 

^    defin  meafin  a  un  outer  enfee^  et 

I*  alienee  per  fin  fait  charge  la  terre  ove 

un  rent  charge  enfecy  et  puis  P alienee 

infeoffe  Vabbe  ove  Jice^ice,  a  aver  et 

iener  a  I  able  et  a  fes  fuccejjlrs  a  touts 

JGurSy  et  puis  Pcbbe  moru/i^  ei  un  outer 

ejl  ejlieu-i   et  fait  abbe :    en  ceft  xafe 

rabbi  que  ejl  le  fuccejjbr^  et  fin  covent, 

font  en  lour  remitter^  et  tiendront  la 

ierre   difchorge^  pur    ceo  que  mefim 

Fabbe  ne  poit  aver  afcun  action^  f  ne 

briefe   d'entre    fine   aflenfu  capiiuli, 

4e  mefme  la   terre  ^nvers  nul  auUr 

f£rfen.  (j) 


(2  Roll.  Abr.  521.) 

ALSO,  if  an  abbot  alien  the  land 
'^^  of  his  houfc  to  another  in  fecj 
and  the  alienee  by  his  deed  charge  the 
land  with  a  rent-charge  in  fee,  and 
after  the  alienee  infeofFe  the  abbot 
with  licence,  to  have  and  to  hold  tp 
the  abbot  and  to  his  fucceffors  for 
ever,  and  after  the  abbot  die,  and  ano- 
ther is  chofen,  and  made  abbot;  iti 
this  cafe  the  abbot  that  is  the  fucccf- 
for,  and  his  covent,  are  in  their  re- 
mitter, and  fhall  hold  the  land  dif- 
chai'ged,  bi^caufe  the  fame  abbot  can- 
not iuive  an  adtion,  nor  a  writ  of 
entrfiftn£  ajfenfu  capituij^  of  the  fame 
land  ^igainft  any  other  pcrfon. 


Sed.  687. 


J7N  meftne  le  mar.er  ejl,   lou   un     IN  the  fame  mann?r  it  is,  where  a 

^   evejqiicy  cu  un  Jenne^  ou  outers     ^  bifliop  or  a  deanc,  or  other  iuch 

iiels  pcrlcns  diena.   ifc  far.s  ajjhii^     pcrfons  alien,  &c.  v/ithout  affeat  Lc, 


i^c. 


f  mfs-^quc,  L.  and  M.  ar.cl  Rob.  t  w^— -^^  L«  and  M.  and  Roh 

(1)  [Sec  Note  314-] 
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i^c*  it  Palienee  charge  la  tern^  ifc. 
it  puis  Pevefqui  reprr/1  ejiati  de  mefmi 
la  tern  per  licencij  a  luy  et  a  fe%  fuc^ 
cijforsj  et  puts  fevejqui  devii\  fonfuc^ 
cejfor  eji  en  fan  r emitter '^  come  en  d)  oit 
de  fon  efgUje^  et  defeatera  U  charge^ 
fie.  caiiia  qua  fupra,  &c* 


O 


and  the  alienee  charge  the  land>  &c« 

and  after  the  bifhup  takes  backe  an 

eftate  of  the  fame  land  by  licence,  to 

him  and  his  fucceilburs,  and  after  the  r36o«  bi 

bifhop  dieth ;  his  fucceflbr  is  in  his 

remitter,  as  in  right  of  his  church, 

and  (hall  defeat  the  charge,  &c.  caufa 

fuafupreu 


U  R  author  having  fpoken  of  remitters  to  fmgular  or  oatorall 
perfoDB,  as  liTues  in  taile,  and  to  feme  coverts,  and  to  their, 
heires.  and  to  them  in  rcverfion  or  remainder,  and  their  heires  ; 
now  he  fpeaketh  of  remitters  to  bodies  politike  and  incorporate,  as 
to  abbots,  bifhopsj  deanes.  Sec.  And  as  difcents  doe  remit  the 
heixc  which  comes  in  the  per^  (o  fuccefllon  doth  remit  the  faccef- 
for,  albeit  he  comrocth  in  the  pojl.  And  fo  in  gther  cafes  wnere 
the  iiTue  in  taile  of  full  age  (hall  be  remitted,  there  in  the  like, 
cafe  (hall  the  facceiTor  be  remitted  alfo/  and  defeat  all  meane, 
charges  and  incumbrances. 

**  Oi;i  licence,  Wr.'*  That  is,  of  the  king  and  the  lords  imme- 
diate and  mediate,  to  difpenfe  with  the  ftatutes  of  mortmaioe  ^ 
whereof  fee  more  before,  Se£l.  i/^. 


Sea.  688. 


TTEM^Ji  home  futft  faux  a^ion 
envers  ie  tenant  en  taile^ficome  home 
voile  fuer  envers  luy  un  hriefe  d'entre 
en  le  i^fk^  Juppofant  per  fan  hriefe  que 
le  tenant  en  taile  n^adtas.entrejinon 
per  A.  de  B.  que  dijfeipjl  I'ayel  le  de- 
mandanti  et  ceo  ejifaux^  et  il  recover 
envers  le  tenant  en  le  taile  per  default^ 
etjuijl  exicutionj  et  puis  le  tenant  en 
taile  mortf/ij  fen  ijfue  pott  aver  briefs 
de  formcdon  envers  luy  que  recover  a ; 
//  s'il  voile  pleader  le  recoverie  envers 
ie  tenant  en  taiie,  rijfue  poit  dire^  que 
le  dit  A.  de  B.  ne  dijfeifyl  poynt  tayel 
celtty  que  recvuerofij  en  le  maner  come 
fon  hriefe  fuppofa^  et  ijjint  il  fauxera 
*  //  recoverie,  Auxy  pofito  que  ceo 
fuit  voyery  que  le  dit  A,  de  B.  difeifji 
tayel  le  demandant  que  recoverafi^  et 
que  atres  U  diffeiftn  U  demandant^  ou 
fon  ptery  ou  fon  ayel  per  unfait  avoyent 
rcleffe  al  tenant  en  taile  tout  le  droit  que 

il 


ALSO,  if  a  man  fue  a  falie  adion 
•^  againd  tenant  in  taile,  as  if  one 
will  fue  againft  him  a  writ  of  entric 
in  the  poft^  fuppofmg  by  his  writ  that 
the  tenant  in  taile  had  not  his  cntrie 
but  by -^.  of  A  who  difTeifed  the  grand- 
father of  the  demandant,  and  this  is 
falfe,  and  he  recovereth  againft  the  te- 
nant in  taile  by  default,  and  fueth  exe* 
cution,  and  after  the  tenant  in  taile 
dieth,  his  ifTue  may  have  a  writ  of 
formedon  againft  him  which  recover- 
eth ;  and  if  hee  will  plead  the  reco- 
verie againft  the  tenant  in  taile,  the 
liTue  may  fay,  that  the  faid  J.  of  B. 
did  not  difTeife  the  grandfather  of  him 
which  recovered,  in  manner  as  his 
writ  fuppofe,  ahd  fo  he  ihall  falfifie  his 
recovery.  And  admit  this  were  true^ 
that  the  (aid  A.  of  B.  did  difTeife  the 
grandfather  of  the  demandant  ^vhich 
recovered,  and  that  after  the  diileifin, 

the- 


f  le-fon^  L.  and  M.  ami  Rob. 
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the  demandant,  or  his  father,  or  his 
grandfather  by  a  detd  had  releafed  to 
the  tenant  in  talle  all  the  right  which 
hee  had  in  the  land,  &c.  and  notwith- 
ftanding  this  hee  fueth  a  writ  of  en- 
trie  in  the  pojl  againft  the  tenant  in 
taile,  in  manner  as  is  aforcfaid,  and 
the  tenant  in  taile  plead  to  him,  that 
the  faid  A.  of  JS.  did  not  difleife  his 
grandfather,  in  fuch  manner  as  his 
writ  fuppofej  and  upon  this  they  are 
at  ifflie,  and  the  iflue  is  found  for  the 
demandant,  wherby  he  hath  judg- 
ment to  recover,  and  fueth  execution  ; 
and  after  the  tenant  in  taile  dieth,  his 
ifliie  may  have  a  writ  of  formedon 
againft  him  that  recovered;  and  if  he 
will  plead  the  recovery  by  the  adion 
trieil  againft  his  father  who  was  tenant  in  taile,  then  he  may  ihew  and  plead 
the  releafe  made  to  his  father,  and  fo  the  af^ion  wliich  was  fued,  feint  in 
]aw. 


-|  il  avoit  en  la  terrey  l^c.  et  ceo  nient 
^•J  contrifleant  il  fuiji  un  brief e  d*entre 
en  le  poft  envers  le  tenant  en  taile^  en 
le  manner  come  eft  avauntdity  et  le 
'tenaunt  en  taile  pleda  a  celuy^  que  le 
dit  A.  //<f  B.  ne  dijfeijijl  pas  fon  ayel^  en 
le  manner  come  fon  briefe  fuppofa\  et 
fur  ceo  font  a  ij/ue^  et  tifjue  eft  trove 
pur  le  demandant^  per  que  il  adjudge^ 
ment  de  recover^  et  fuiJi  execution ;  et 
puis  le  tenant  en  le  taile  moruji^  fon 
iffue  poit  avoir  un  brief e  de  formedon 
envers  celuy  que  recovera  ;  et  s*il  voile 
plead  le  recover ie  per  Paofion  trie  en^ 
vers  fon  pier  *  que  fuit  tenant  en  taile  j 
donque  i I  poit  monjher  et  pleader  le  re^ 
leafe  fait  al  fon  pier^  et  iffuit  t^a^ion 
^ue  fuit  fue^i  feint  en  ley  f . 


**    JL  recovera  envers   le  tenant  en  taile  per  default  J**     Littleton 

•^  addeth  (by  default)  becaufe  if  the  [r]  recovery  pafTed  upon 
an  iffae  tried  by  verdidl,  he  fliall  never  fallifie  in  the  point  tried, 
becaufe  an  attaint  might  have  beene  had  againil  the  jurors;  and 
albeit  all  the  jurors  be  dead,  fo  as  the  attaint  doe  faile,  yet  the 
ifTuc  in  taile  ihall  not  falfine  in  the  point  tried,  which,  untlll  it  be 
lawfully  avoided,  pro  veritati  accipitur.  As  if  the  tenant  in  taile 
be  impleaded  in  \i  fji-medon^  and  he  traverfeth  the  gill,  and  it  is 
tried  againll  him,  and  thereupon  the  dem.indant  recover;  in  this 
cafe  the  ifTue  in  taile  (hall  not  faififie  in  the  point  tried ;  but  he 
may  falfific  the  recovery  by  any  other  matter :  as  that  the  tenant 
in  taile  might  have  pleaded  a  collaterall  warrantie,  or  a  releafe,  as 
Litihtcn  here  putteih  the  cafe,  cr  to  coofelTe  and  avoid  the  point 
tried.  And  Utletcn^  cafe  holcleth  not  only  in  a  recovery  by  de- 
fault, whereot  he  fpcakcth,  but  alio  upon  a  nihil  dicit^  or  con  fc  Hi  on 
or  demurrer. 

(6,  Rcp«  7*    2 


[r]  ri.  £.4.19. 
13.  £.4.  3. 
II.  H. 4.  89* 
7.  H.  4.  17. 
14. H.  7. 10,  II* 
a8.  Aff.  32.  5a. 
34.  Air.  7» 
10.  H.  6.  5» 
19.  H.  6.  39* 
Brooke  tit. 
FauxiHer  de 
llccovcrlc  55« 
C2.  H.  6.  x%» 
34.  H.  6.  2. 
26.  H.  6.  3^* 
•?6.  H.  6. 
Fauicer*  de 
Recovcrie  27. 
RoU.  Kcp.443.} 
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17*  ^  il  fcmbUy  que  feint  aSIion  efl 
"^^  autant  a  dire  en  Englijhya.  fained 
aflion,  c^eflafcavoir^  tiel  aSiion  que  co~ 
ment  que  les  parolx  de  le  brief e  font 
voyersy  uticore  per  certaine  caujes  il 
n*ad  caufe  ne  title  per  la  ley  de  recover 

per 


A  N  D  It  fcemeth,  that  a  faint  ac- 
"^  tion  is  as  much  to  fay  in  Englift, 
a  fained  a^ion^  that  is  to  fay,  fuch  an 
adion  as  albeit  the  words  of  the  writ 
be  true,  yet  for  certaine  caufes  hee 
hath  no  caufe  nor  title  by  the  law  to 

recover 


*  que  fuit  not  in  h»  and  M.  nor  Roh.        f  Qfr.  added  L,  and  M.  and  Rolu 
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tcr  mefme  Pa^hft,  Et  faux  aHhn  ejl^ 
lou  Us  parolx  de  brief e  font  faux  n  Et 
at  Ics  diux  cafes  avantdltSy  fi  le  cas 
Ju'it  tUlf  qm  apres  tUl  recovery^  et  ex' 
ecution  en* fa'it^  le  tenant  en  taile  ujl 
{t'ljfeifie celuy  que  rect^vera^  et  ent morujl 
feifuj  per  que  la  terre  difcendiji  a  fin 
ijjiie^  ceo  fjl  un  remitter  al  ijfucy  et 
I'ijfue  eji  elns  per  force  de  le  taile\  et 
pur  eel  caufe  jio  aye  mis  Us  deux  cafes 
precedents^  pur  enformer  toy^  monfitSy 
que  njfue  en  taiU  per  force  cTun  difcent 
fait  a  luy  apres  un  recovery  et  execu- 
tion ♦  fait  envers  fin  aunccfler^  poit 
fftre  auxy  bien  en  Jon  remitter yftcome 
il  ferroit  per  le  difcent  fait  a  luy  apres 
un  difcontinuance  fait  per  fin  auncefter 
de  Us  terres  tayUs  per  feoffcment  en 
paisj  ON  autcnmnt'i  &c» 

«ir>cc(loiir  of  the  cntaylcd  lands  by  feofFcmenc  in  the  countrie,  or  other«> 
Wife,  &c\ 


recover  by  the  lame  aflion.  And  a 
falfe  a£tion  is,  where  the  words  of 
the  writ  bee  falfe.  And  in  thefe  two 
cafes  aforefaid,  if  the  cafe  were  fucb, 
that  after  fuch  recovery,  and  execution 
thereupon  done,  the  tenant  in  tayle 
had  diifeifed  him  that  recovered,  and 
thereof  died  fcifed,  whereby  the  land 
dcfcendcd  to  his  iflue,  this  is  a  remit- 
ter to  the  ifFue,  and  the  ifTue  is  in  bjr 
force  of  the  taile ;  and  for  this  cau(^ 
I  have  put  thefe  two  cafes  precedent^ 
to  cnforme  thee  (my  fonne)  that  the 
iflue  in  taile  by  force  of  a  difcent 
made  unto  him  after  a  recovery  and 
execution  made  againft  his  anceltours 
may  be  as  well  in  his  remitter,  as  he 
fhould  be  by  the  difcent  made  to  him 
after  a  dtfcontinuance  made  by  his 


TJ  ERE  Lilt Ut en  explaincth  what  a  fiiint  action  is,  and  what  a 
■*•  ^  falfe  aftion  is,  which  is  pUine  and  perfpicuous.  And  here  it 
is  to  be  obfcrved,  that  a  remitier  may  be  had  aficr  a  recovery  upoti 
a  faint  adion  by  a  diflcifin  and  a  difcent,  afvvell  as  by  a  diiccn: 
after  a  diicontinuancc  by  a  fccilcmcnt,  &c. 
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TEAf,  en  Us  cafes  avanidits^ft  le 
casfuit  tie/',  que  apres  ceo  que  le  de^ 
mandant  avoit  judgement  de  recover 
envers  le  tenant  en  taile^  et  tnejme  U 
tenant  en  taile  morujl  devaunt  afcun 
cxectetion  cive  envers  lifjy  per  que  Us 
tenements  difccndcnt  a  fin  ijjue^  et  celuy 
que  recover  a  fuiji  un  fcirc  facias  hers 
tie  U  judgtmcnt  d*avcr  execution  de  le 
judgement  envers  l*ijjue  en  taile^  l^^Jfue 
Ucdcra  U  Shatter  covie  avauut  Jl  dit\ 
it  ijjint  prova  que  le  t  dit  recovery Juit 
:nux  ou  feint  en  Uy<,  et  ijfint  luy  ban  era 
a' aver  execution  de  Ujudgeiucjit  J, 


♦  /;*/  r.ddcil  L.  and  M.  and  Roh. 
j*  dit  not  in  L,  and  A^.  ncr  I^pht 


ALSO,  in  the  cafes  aforefaid,  if 
'^^  the  cafe  were  fuch,  that  after  that 
the  demandant  have  judgement  to  re- 
cover againd  the  tenant  in  tayle,  and 
the  fame  tenant  in  tayle  dieth  before 
any  execution  had  againft  him,  where- 
by the  tenements  defcend  to  his  iffuc, 
and  he  who  rccovereth  fueth  a  fcire 
facias  out  of- the  judgement  to  have 
execution  of  the  judgement  againlt 
the  jfTuc  in  taile,  the  iflue  ihal  plead 
the  matter  as  aforefaid ;  and  fo  prove 
that  the  faid  recovery  was  falfc  or 
faint  in  law,  and  fo  {ball  barre  binx  to 
have  execution  of  the  judgement, 

}  &c*  added  I«.  and  M.  and  Roh« 


s 


here; 
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U£R£  it  appearethy  that  if  a  judgement  be  given  againd  a  a8.  Art*.  32. 

*■  •■•  tenant  in  taile  upon  a  faint  or  falfe  adion,  and  tenant  in  taile  die  34*  Am  pi.  7. 

before  execution,  no  execution  can  be  fued  againll  the  iffue  in  tayle.  |  f  ^  ^"  ^S«9S- 

But  if  in  a  common  recoverie  judgement  bee  had  againft  tenant  7.  H-V^xt^' 

in  uylc  where  he  voucheth,  and  hath  judgement  to  recover  over  in  33.  E.  3. 

value,  albeit  the  teoanc  in  tayle  dyeth  before  execution,  yet  the  reco-  Entric  Cong,  it* 

veror  fhall  execute  the  judgement  againft  the  iflue  in  tayle  in  refpeft  **'  JJ-  ^-  J^3- 

of  the  intended  recompcnce ;  and  for  that  it  is  the  common  aiTurance  \^^  e.  4.  ao. 

of  the  rcalme,  and  is  well  warranted  [J]  by  our  bookes,  and  was  14!  h,  7.  il. 

not  invented  by  julUce  Cheie,  who  was  a  grave  and  learned  judge  23.  Elix.  Dier 

in  the  time  of  E,  4.  (as  fomtf  hold  by  tradition  ) ;  but  it  may  bee  37^  *->!>•  i-  f^ 

f^65  a  1   ^^^  ^'  ^*«  upon  former  authorities  and  opinions  of  judcres  difco-  ^^f'    V!^^'* 

3«2.a.J   vered  by  him,  aflented  unto  by  the  reft  of  ihc  judges.      ^  'j^^'    ^^-^^^ 

(Cro.  Car.  3S8.  Plo.  14.)         See  hemfcer  Sed.  709.         15.  E.  3.     Briefe  324*  .    42.  £•  3.  53. 
44.  £.3.21.  48.  £•  3.  1 1.         z.  £.  4,  5.         5.  £.  4.  2.  [JJ  jz.  £.4.  20«    Dior. 

23.  "Eiiz.  376.    Lib.  10.  fok  37138.  in  Mary  Portington**  cafe. 

If  a  recoverie  bee  had  againft  tenant  for  life  without  confent  or  S'^^S"  S-^-j. 
covtne,  though  it  be  without  title,  and  execution  be  had,  and  tenant     ^^  ^**'-*; 
for  life  dieth,  the  reverfion  or  remainder  is  difcontinued,  fo  as  he  in  ^^    siVwil!^ 
the  reverfion  or  remainder  cannot  enter ;  but  if  fuch  a  recovery  be  w^tn  Pelham's 
had  by  agreement  and  covine  betw'eene  the  demandant  and  the  caTe. 
tenant  for  life,  then,  as  hath  becne  faid,  it  is  a  forfeiture  of  the  (6*  ^'  *•  k- 
cftaic  for  life,  and  he  in  the  reverfion  or  remainder  may  enter  for  ^'^^  3S^»  *•) 
the  forfeiture.     So  it  is  if  the  tenant  for  life  fuffer  a  common  reco- 
very at  this  day,  it  is  a  forfeiture  of  his  eftate ;  for  a  common 
recovery  is  a  common  conveyance  or  afTurance,  whereof  the  law 
taketh  knowledge.     Since  Littleton  wrote,  there  were  two  ftatutes 
[e]  made  for  prefervation  of  remainders  and  reverfions  expedUnt  [']  3**  H.  S. 
upon  any  manner  of  eftate  fcr  life;  the  one  in  32  H.  8.  the  other  in  "**'*?.'•        - 
14.  Eliz.i  but  32.  //.  8.  extended  not  to  recoveries,  when  tenant  }t^!\nP' 
for  life  came  in  as  vouchee,  &c«  and  therefore  that  aA  is  repealed   jo.  Rep.  49.) 
by  14.  Elix.  and  full  remedic  provided  for  prefervation  of  the  en- 
trie  of  them  in  reverfion  or  remainder.     But  the  ftatute  of  14.  Elix* 
extendeih  not  to  any  recovery,  unleftc  it  be  by  agreement  or  covine* 
Secondly,  [/]  if  there  be  tenant  for  life,  remainder  in  taile,  the  {f]  Libb  3. 
reverfion  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by  J<^-  ^o,  61. 
agreement,  and  he  vouche  tenant  in  taile,  and  he  vouch  over  the  **'°^**J*  ^^**' 
common  vouchee,  this  ftiall  barre  the  reverfion  or  remainder  in  fee,   *^* 
although  he  in  the  reverfion  or  remainder  did  never  aftent  to  the 
recovery  \  becaufe  it  was  not  the  intent  of  the  adl  to  es^end  to  fach 
a  recovery,  in  which  a  tenant  in  taile  was  vouched  $  for  he  hath 
power  by  common  recovery,  if  he  were  in  pofTefHon,  to  cut  off  all 
reverfions  and  remainders.    And  fo  if  tenant  for  life  had  farrendred 
10  him  in  remainder  in  taile,  he  might  have  barred  the  remainders 
and  reverfions  expe^nt  upon  his  eftate.     Thirdly,  where  the  prOf 
vifo  of  that  aft  fpeaketh  of  an  afTcnt  of  record  by  him  in  reverfion 
or  remainder,  it  is  to  be  undcrftood,  that  fuch  af!'::nt  muft  appeare 
ppon  ibe  fame  record,  either  upon  a  voucher,  aid  frUr^  receit,  or 
the  like ;  for  it  cannot  appeare  of  record,  unlefTe  it  be  done  in 
courfe  of  laW|  add  aot  by  any  extrajudiciall  entrie^  or  by  metiM'  (2.  Itotl.  Abr. 


Sea, 


I 
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TTE M^  ft  tenant  en  taile  difconti- 
nua  li  taiiiy  it  moruji^  et  fin  ijfut 
fort  fin  brirfe  de  formedon  envers  U 
difiontinuee  (ejleant  tenant  de  frank- 
tenenunt  del  terre)  (t  le  difcontinuee 
fUda  que  si  iCeJ}  tenant^  mes  oujler" 
mcnt  difilaima  de  le  tenancy  en  la  terre ; 
en  cejl  cas  le  judgement  (erra^  que  le  te^ 
nant  aloft  fini  jour^  et  npres  del  judge- 
wetit  ^ijjite  en  le  taile  que  cjl  demandant 
foit  entrer  en  la  terre^  nyent  contrijle- 
ant  le  difcontinuance^  et  per  tiel  entrie 
il  firra  adjudge  elns  en  fin  remitter. 
Et  la  caufe  e/I^  pter  ceo  que  Ji  aj'cun 
home  fuijl  praecipe  quod  rcddat  envers 
afiun  tenant  de  franktenementt  en  quel 
adiion  le  demandant  ne  recovera  da- 
mageSy  et  le  tenant  pledajl  nontenure^ 
*  ou  auterment  difcluima  en  le  tenan^ 
ciej  le  demandant  ne  pott  averrcr  fon 
briefiy  f  ''.  dirra  que  il  ejl  tenant^ 
come  le  brief e  fuppofi.  Et  pur  eel  caufe 
le  demandant  apres  ceo  que  judgement 
ejl  done  que  le  tenant  a  la  ft  fans  joury 


ALSO,  if  ten«int  in  tailc  difcon- 
tinue  the  taile,  and  dicth,  and  his 
iflue  bringeth  his  writ  oi  formedon 
againft  the  difcontinuee  (being  tenant 
of  the  freehold  of  the  land)  and  the 
difcontinyec  plead  that  he  i$  not  te- 
nant, but  utterly  difclaymcth  from 
the  tciiancy  in  the  land  ;  in  this  cafe 
the  judgement  fhall  be,  that  the  te- 
nant goeth  without  day,  and  after  fuch 
judgement  the  iffuc  in  the  taile  that  is 
demandant  may  enter  into  the  land^ 
notwichfianding  the  difcontinuance, 
and  Dy  fuch  entrie  hee  {ball  be  ad- 
judged in  his  remitter*  And  the  rea- 
fon  is,  for  that  if  any  man  fue  a  pne^ 
cipe  quod  rcddat  again  ft  any  tenant  of 
the  freehold,  in  which  aftion  the  de- 
mandant (hall  not  recover  damages^ 
and  the  tenant  pleads  nontenure,  or 
otherwife  difclaime  in  the  tenanclc^ 
the  demandant  cannot  avewc  his  writ, 
and  fay  that  hee  is  tenant^  as  the  writ 
fuppoleth.    And  for  this  caufe  the  de- 


poit  entrer  en  les  tenements  demandsy  le  '  mandant  after  that  that  judgement  is 
quel  ferra  auxy  ground  advantage  a    given  that  the  tenant  (hall  goe  without 


luy  en  leyy  fuome  il  avoit  judge?nent  de 
recover er  envers  le  tenanty  et  per  tiel 
entrie  il  eft  en  fin  remitter  per  force 
del  taile*  Mes  lou  le  demandant  reco- 
vera  dammages  envers  le  tenanty  la  le 
demandant  foit  averery  que  il  eft  te» 
nanty  come  le  briefe  fiippofiy  et  ceo  pur 
Padvantage  del  demandant  pur  recO" 
verer  fes  damagesy  ou  auterment  il  ne 
recpveroit  fes  damage Sy  queux  font  J  ou 
fueront  a  luy  dones  per  la  ley. 


day,  may  enter  into  the  tenements  de- 
manded, the  which  fliall  bee  as  great 
an  advantage  to  him  in  law,  as  if  he 
had  judgement  to  recover  againft  the 
tenant,  and  by  fuch  entry  hee  is  in  his 
remitter  by  force  of  the  entailc.  But 
where  the  demandant  {hall  recover 
damages  againft  the  tenant,  there  the 
demandant  may  averre,  that  he  is  te- 
nant, as  the  writ  fuppofeth,*  and  that 
for  the  advantage  of  the  demandant  to 


recover  his  dammages,  or  otherwife  hee  (hall  not  recover  his  dammages, 
which  are  or  were  given  to  him  by  the  law. 


(Doa.Plaui33.) 
5.  E.  4   iL 
36.  H.  6.  29. 

o.  Iv*  3*  "* 
4.  E.  4,  38. 
(3.  Rep.  a6  ) 


TJE  R  E  it  appeareth,  that  upon  the  pica  of  nontenure,  or  of  diC 
*-*  claimcr  of  chc  tenant  in  a  formedon  in  the  difcendef>  albeit  the 
cxprefTe  judgement  be  that  the  tenant  (hall  goe  without  day,  yet  in 
judgement  of  law  the  demandant  may  enter  according  to  the  title 

of 


♦  ou — mes^  L.  and  M.  and  Roh. 

t  et  dura,  not  in  L.  and  M.  nor  Roh, 


t  ou  fuerottt  not  in  Ir.  and  M«  nor  Roh. 
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of  his  writ,  and  bee  feifed  in  tayle,  notwich (landing  the  drfcontina-  Non  tenure, 
anc?.     And  here,  Littleton  faith,  the  demandant  (hall  be  adjudged  Yl^^^l^^^^^ 
in  his  remitter ;  where  hee  taketh  remitter  in  a  large  fcnfe:  for  in  J^i.^'&VilV* 
this  cafe  the  demandant  hath  not  two  rights,  but  hath  onely  one  Bxitto%csp.34» 
antient  right,  and  reftored  to  the  fame  by  courfe  of  law;  and  to 
remicter  here  is  taken  for  a  recontinuance  of  the  right. 

f'lSz*  b«l       **  Oi*  ^  Jemandant  ne  reco'vera  damages V     Here  is  to  bee  ob- 
^         "^  icrved,  that  in  fuch  a /r<^f/^^  where  the  demandant  is  to  recover 

dammages,  if  the  tenant  pleade  non-tenure  or  difclaime,  [y]  there  r/]M'H.7.tIi- 
the  demandant  may  averre  him  to  be  tenant  of  the  land,  as  his  writ  3^'  ^-  ^*  *f* 
foppofe  for  the  benefit  of  his  damages,  which  otherwifc  hee  fhouid  " V-  *     g^' 
\ok,  or  pray  judgement  and  enter,  f^]  But  where  no  damages  are  t]  £.'4.1. 
to  bee  recovered,  as  in  a  formtdon  in  the  difcender,  and  the  like,  X.  £.  3.  S. 
there  hee  cannot  averre  him  tenant,  but  pray  his  judgement  and  (7*Kcp*4c>*) 
enter,  for  thereby  hee  hath  the  cffedl  of  his  fuite  :  Et  ftufira  Jit  p§r  k]^-^-  3- 434* 
//-rtf,  quod  fieri  poteft  per  fauciora.  *♦;  „;  l\  %^  ^ 

7.  H.  6.  27.        5.  £.  4*  !•        {  5.  Rep.  68.    Dod.  Pla.  49O 

•'  J'verrer,**  To  averre  or  avouch,  or  verific,  verificare,  whereof 
commeth  ^verification  an  averment ;  and  is  (b  faid  as  well  in  Englifli 
as  in  French;  and  is  two-fold,  viz.  gcnerall  and  particular.  A 
general!  averment,  which  is  the  concluiion  of  every  plea  to  the 
writ,  or  in  barre  of  replications  and  other  pleadings  (for  counts  or  (Aat.3o>4.) 
avowries  in  nature  of  counts  need  not  bee  averred)  containing 
matter  affirmative,  ought  to  bee  averred,  et  hoc  foratus  eft  verificaret 
Uc.  Particular  averments  are,  as  when  the  life  of  tenant  for  < 
life,  or  tenant  in  taile,  are  averred  ;  and  there,  tho'  this  word 
(-verificare)  be  not  ufed,  but  tlie  matter  avouched  and  affirmed,  it  is 
upon  the  matter  an  averment.  And  an  averment  containeth  as 
well  the  matter  as  the  forme  thereof. 

"  ^e  le  tenant  alaft  fans  jour,**     ^ubd  tenens  eat  fine  die*     This  (9;  Rep.  7. 
is  the  entrie  of  the  judgement  in  that  cafe,  that  the  tenant  fliall  51(1265.3x0.) 
goe  without  day,  that  is,  to  be  difcharged  of  further  attendance ; 
f'l^?*  a«l  ^^^  ^^^  13  fometime  finall  for  that  adion,  whereof  Littieton  here 
^  putteth  an  example ;  and  fometime   temporarie,  whereof  Little* 

ton  alfo  hath  put  an  example:   as   when  excommengement  is  Vide  Sea.  aoi« 
pleaded  in  difabilitie  of  the  plaintive  or  demandant,  there  the  (S.  Rep.  68.) 
award  is,  that  the  tenant  or  defendant  (hall  goe  without  day ; 
and  yet  when  the  demandant  or  plaintiffe  have  purcha(ed  his  let- 
ters of  abfolution,  upon  (hewing  them  to  the  court,  he  may  have 
a  refommons  or  reattachment  to  recontinue  the  caufe  againe.     But 
it  is  to  be  knowne,  that  when  judgement  is  given  for  the  tenant  or  3*  H.  4.  z.  lu 
defendant  upon  a  plea  in  barre,  or  to  the  writ,  &c.  the  judgement 
is  all  one,  viz.  quod  tenens,  or  defendens  eat  inde  fine  die,  and  (hall 
Jiave  reference  to  the  nature  and  matter  of  the  plea,  and  fo  be  taken 
either  to  goe  in  barre,  or  to  the  writ.    So  when  judgement  is  (Ant.  135.  b.) 
given  againd  the  plaintiffe,  either  in  barre  of  his  adkion,  or  in  abate* 
menc  of  his  writ,  &c«  the  judgement  is  all  one,  viz.  nihil  capiat  per 
hre<ue ;  and  it  appeareth  by  the  record,  whether  the  plea  did  goe  in 
barre,  or  to  the  writ.     And  the  caufe  of  the  judgement  is  never 
cntred  in  the  record  in  any  cafe ;  for  that  upon  confidcration  had 
•f  the  record,  it  appeareth  therein. 

8c<a. 
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Seft.  692. 

(F.  K.  B.  s^s*  K.  I.  Koll.  Abr.  €31.    Do€L  PU.  133.)         (3.  Lev.  330.) 


7  TJ?  iW;  >f  heme  felt  dijfcijie^  et  U 

Jiffiifor  devy^  /on  heire  ejlcant  eins 

fer  difcent^  ore  rentrle  de  It  diffiifee  ej} 

Mllg  \  it  fi  k  dilTeifee  porta  Jon  brief e 

iTiittrie  fur  difliifin  en  le  per^  envers 

theire^  et  Vhe'ire  difclaime  en  le  te- 

nancyy  (sfc.  le  demandant  p^'it  averer 

Jm  briefe  que  il  efl  tenant  come  le  brief e 

/uppojey  s*il  voit^  pur  recoverer  fci  da^ 

mages  :  mes  uncore  s*ilvoit  relinqnijher 

h  averment^  iffc*  il  poit  Uyalment  en^ 

trer  en  la  terre  per  caufc  del  difclairnery 

nient  obftant   que  Jon  entrie  adcvant  ^ 

fuit  tolle.     Et  ceofuit  adjudge  dcvant 

mon  majierftr  R.  Daiiby,  jades  chief e 

jufiice  de  la  common  banke  tt  Jes  com* 


ALSO,  if  a  man  be  diflcifed,  and 
'^^  the  diflcifor  die,  his  heire  being 
in  by  difcent,  now  the  entrie  of  the 
difleifoc  is  taken  away ;  and  if  tho 
difleifec  bring  his  writ  of  entrie  fur 
diffeifm  in  the  per^  againft  the  heire, 
ajid  the  hcirc  difclaime  in  the  tenan- 
cie,  &c.  the  demandant  may  avcrrc 
his  writ  that  hec  is  tenant  as  the  v.tic 
fuppofe,  if  he  will,  to  recover  his 
dammages :  but  yet  if  hce  will  relin- 
quifli  the  averment,  &c.  he  may  law- 
fully enter  into  the  land  becaufc  of 
the  difclaimer,  notwithftanding  that 
his  entrie  before  vas  taken  away. 
And  this  was  adjudged  before  my 
mafter  fir  R.  Danby^  late  chiefe  juf- 
tice  of  the  common  place  and  his 
companions,  &c. 


^  JTEU^ftljcmefiit  dijfeife,\3c:'  Albeit  in  this  cafe,  and  in 
^  the  cale  before^  the  entrie  of  the  demandant  is  his  owne  a^y 
and  the  demandant  hath  no  expreife  judgement  to  recover,  yet  (haU 
}6. K*C.f.29«  he  be  remitted;  becaufe  he  in  jndgemenc  of  the  law  (hall  be  in 
according  to  the  tide  of  his  writ,  and  by  his  entrie  defeat  the  dif- 
coBtinuance,  and  confequently  is  remitted  to  his  antient  eUate. 


^  E.  4.  4T. 
4.  E.  4.  32- 


"  iir  Robert  Danbj^'*  knight,  was  a  gentleman  of  an  ancient  and 
faire  dcfccndcd  family,  and  chiefc-jufticc  of  the  court  of  common- 
pleas  ;  a  grave,  reverend,  and  learned  judge,  of  whom  our  author   F  o6'5,  b«] 
fpeaketh  here  with  veric  great  reverence,  as  you  may  perceive.   ^^    '^        ^ 
And  here  is  to  be  noted  how  neceffarie  it  is,  after  the  example  of 
our  author,  to  obfervc  the  judgements  and  refolutions  of  the  fagea 
of  the  law* 


Sedt.  693. 


J  TE  M^  lou  f  entry  d'un  hme  eft 
^  congeabUj  content  que  il  prent  ejlate 
m  luy  quant  il  eft  de  pleine  age  pur 
Urme  de  vity  ou  en  taile^  ou  enfeey  ceo 
4ft  un  remitter  a  luyy  ft  tid  prifel  de 
eftate  nt  foit  per  fait  indent^  ou  per 
matter  Jtc  recordy  que  ♦  ancludera  ou 

eftoppera* 


ALSO,  where  the  entrie  of  a  man 
■^  is  congcablc,  although  that  he 
takes  an  eltate  to  him  when  hee  is 


of  full  age  for  terme  of  life,  or  in 
taile,  or  in  fee,  this  is  a  remitter  to 
him,  if  fuch  taking  of  the  eftate  be 
not  by  deed  indented,  or  by  matter  of 

record^ 

V  Apr  added  Li  apd  M.  and  Koh« 


Lib,  3.  ,       Of  Remitter.  -^Seit  693. 

f/ioppera.  Car  ft  home  foil  dijfetfte^  et  record,  which  (hall  conclude  cm*  eftop 
f  reprent  ejlate  de  le  diffetfir fans  fait^  him.  For  if  a  man  be  diffeifed,  and 
i>u  per  fait  polle^  ceo  ejl  %  un  remitter  takes  baclcc  an  eftate  from  the  diflci- 
mldijfeifee^  II  ^^'  f<^r  without  deed,*  or  by  deed  poll,  this 

Is  a  remitter  to  the  diiTeifeo,  &c. 

TT ERE  appeareth  a  diverlitie  betweene  a  right  of  entrie  and  a  29*  Afl*. p.  2<J, 

*^  right  of  adion  ;  for  if  a  man  of  full  age  having  bur  a  right  +3-  Aff  p.  3,  * 

of  aftion,  takeih  an  eftate  to  him,  hcc  is  not  remitted:  but  where  V^y^'2'^^  ' 

hce  hath  a  right  of  entrie,  and  taketh  an  eftate,  be  by  his  entrie  is  ^o,  ^  J,  '^ 

remitted,  becaufe  his  entrie  is  lawfull.      And  if  the  diii'eifor  infeoflPe  (Sea.  683.7     ' 

the  diffeifec  and  others,  the  diflfeifee  is  remitted  to  the  whole,  for  (Hob.  256.) 

his  entrie  is  lawful] :  otherwifc  it  is  if  his  entrie  were,  ta^ken  away,     ^^^^'  49*  ^ 

/       350-^0 

"  Lou  I' entrie  eft  congeahle*"*     A.  is  difleifcd  of  a  mannor,  where*  ?•  ^^  »•  <l2«^- 

unto  an  advowfon  is  appendant,  an  eflranger  ufurpe  to  the  ad  vow.  ""P-  »99- 

fon,  if  the  diiTeifee  enter  into  the  macinor,  the  kdvowfon  is  rccon-  gf^,  5  ',^ 

tinned  againe,  which  was  feveved  by  the  ufurpation.    And  fo  it.is  if  21.  H.  6.  a!, 

tenant  in  tayle  be  of  a  mannor  whereunto  an  advowfon  is  appea-  3.H.  4/g. 

danr,   the  tenant  in   taile  difcontinueih  in  fee,   the  difccntiauec  »4«M.6. 15, jfi. 

granteth  awny  the  advowfon  in  fee,  and  dieth,  the  i/Tue  in  tayle  re-  H^^'^'  '** 

continueth  the  mannor  by  recoverie,  he  is  thereby  remitted  to  the  f  ^  ^/g^  i'^  (^ 

advowfon  ;  and  in  both  cafes  hee  that  right  hath  fhail  prefent  when  &  35-  b! 

the  church  becomm'^th  voyd.  <3'  Kep-  3-  ^ 

The  patron  of  a  benefice  is  outlawed,  and  the  chnrch  bcccrometh  ^^*  ^^'O 

voyd,  an  eftranger  afurpcth,  and  (ix  moneths  pafle,  the  king  doth  2^*  ^^-  p>  33- 

recover  in  a  fuan  impedit,  and  remove  the  incambcnt,  &c.  the  ad-  S?Jf  "^  if , 

vowfon  is  recoiitinued  to  the  rightfull  patron.     And  fo  note  a  di-  ^,1^^°  *       ""* 

verfitie  betweene  a  rccontinuance  and  a  remitter;  for  a  remitter  (s.R^}.} 
cannot  be  properly,  unleiTe  there  be  two  titles ;  but  a  rccontinuance 
may  be  where  there  is  but  one. 

"  Per /ait  indent,  b^c,^*     Here  it  appeareth,  that  if  the  diffeifor  i3»H.  4.  5. 

by  deed  indented  make  a  leafe  for  life,  or  a  gift  in  taile,  or  a  feoff-  3-  H.  4.  17^ 

mem  in  fee,  whereunto  Jiverie  of  fcifin  is  requifite ;  yet  the  deed  ^^^  u\ 

indented  (hall  not  fuffer  the  livcrie  made  according  to  the  forme  ^^.AkA. 

and  efted  of  the  indenture*  to  worke  any  remitter  to  the  difTeifee,  27*  Alt,  3. 

I)at  &aU  eftop  the  diiTeifee  to  claime  his  former  eftate;  and  if  the  *9'  A<r.  53. 

difteifor  upon  the  feoft'raent  doth  referve  any  rent  or  condition,  &c.  p^'if  ?'  'T' 

the  rent  or  condition  is  good  :  and  the  reafon  wherefore  a  deed  ..,  i^ ^ 

indented  ftiall  conclude  the  taker  more  than  the  deed  poll,  is,  for  £ftQ«>'j^o. 

that  the  deed  poll  is  only  the  deed  of  the  feoffor,  donor,  and  IclTor ;  21.  H.  6.  2. 

but  the  deed  indented  is  the  deed  of  both  panics,  and  therefore  F*"  J^-^^^o-''- 

afwell  the  uker  as  the  elver  is  coocluded..  *  .1  />tf^' 

II.  Roil.  Air- 

•«  Ouper  record.''     As  by  fine,  deed  indented,  and  inrolled,  and  863. 87S. 
the  like.  .     ^  4-  ^n-  5-0 

f  reprent'^ent  prenty  L.  and  M.  and         {  un-^bon,  L.  and  M.  and  Roh. 
Kflh.  \  &c»  not  in  L,  and  M.  ncr  Koh« 


*  Sea. 


libw  3.    dp,  I2w      Of  Remitter. 


Sta.  694.— 6^6i 


SeA»  694; 


T  TEMffibtme  Uffa  iarre  fwri&m 
^  it  vu  a  un  auter^  le  quel  altina  a 
un  outer  enfee^  et  P alienee  fait  eflate  a 
U  lejfvr^  ceo  ejl  un  remitter  al  Ujffir^ 
fur  ceo  fue  Jon  entrit/uit  congeaUey 


[364.  a.] 


A  L  S  O,  if  a  man  let  land  for  tenne 
'^*'  of  life  to  another,  who  alieneth  to 
another  in  fee,  and  the  alienee  make 
an  eftate  to  the  le/Tor,  this  is  a  remit-^ 
ter  to  the  leilbr,  becaufe  his  entrie  was 
cong^able,  &c» 


This  is  evident  enovgh  vpon  that  which  hath  beeae  faUL 


(Bob.  tsQ 


SciJl.  695. 


ITEM,/!  homefiit  dWeifte^ 


ft  le 
Sjfetfeeper 
faitpol^  oufansfalt^  pur  terme  ies  ans^ 
per  que  le  dtffetfee  entra^  ceft  entre  eft 
un  remitter  a  le  dijjeifee.  Car  en  tiel 
cafe  lou  I' entre  d^un  home  eft  conge a» 
ite^  et  un  leafe  eft  fait  a  luy^  cement  que 
H  claima  per  parolx  en  paiisy  que  il  ad 
i/late  per  ftirce  dt  tiel  leafe^  ou  dit 
cvertmenty  que  il  ne  claima  riens  en  la 
terreftnoHper  force  de  tiel  leafe^  uncore 
ceo  eft  un  remitter  a  luy^  car  tiel  f  drf 
claimer  en  le  paiis  n^eft  riens  a  pur- 
pofe*  Mei  s*il  %  dif claimer  en  court 
de  record^  que  il  ^n^ad  eftate  for f que 
per  force  de  tiel  leafe^  et  nemy  auter^ 
tnenty  donque  il  eji  conclude^  13 c. 


A  LS  O,  if  a  man  bee  difleHed,  and 
^^  the  difleifor  let  the  land  to  the  dif- 
feifec  by  deed  pol,  or  without  deed^ 
for  terme  of  yeares,  by  which  the  dif- 
feifee  entreth,  this  entrie  is  a  remitter 
to  the  dliTeifee.  For  in  fuch  cafe 
where  the  entrie  of  a  man  is  conge- 
able,  and  a  leafe  is  made  to  him,  albeit 
that  he  claimeth  by  words  in  paiis^ 
that  he  hath  eftate  by  force  of  fuch 
leafe,  or  faith  openly,  that  he  claimeth 
nothing  in  the  land  but  by  force  of 
fuch  leafe,  yet  this  is  a  remitter  to  him, ' 
for  that  fuch  difclaimer  in  paiis  is  no* 
thing  to  the  purpofe.  But  if  hee  dif- 
claime  in  court  of  record,  that  he 
hath  no  eftate  bat  by  force  of  fuch 
leafe,  and  not  otherwife,  then  is  he 
concluded,  &c. 


C  J.  Rep.  15.) 


1LI  ERE  appeareth  a  diverfitie  betweene  a  claime  im  paiis  of  aa 
^^  eftate,  and  a  dainie  of  record,  for  a  claime  in  paiis  fha&i  not 
hinder  a  remitter.  Otherwife  it  is  of  a  daime  of  xecatd^  becaofe 
that  doth  worke  a  condoiloQ. 


Sea,  696, 


T  TE  M,  ft  deux  joyntena^nts  feifte 

de  ceriaine  tenements  en  fee^  l*un 

ifteant  le  pkine  agCy  Pauter  deins  agCj 

font 

*  &c,  lAt  In  L.  and  M.  nor  Roh. 
t  difdaimer'm^chyme^  L,   and  M«    and' 
Roh. 


ALSO,  if  two  joyntenants  feifed 

of  certaine  tenements  in  fee,  the 

one  being  of  foil  age,  the  other  within 

age, 

t  difclaimer — cUtyme^  L*  and  M,  and 
Roh. 

H  «V<^A^  L.  aad  M.  and  Roh, 


Lib.  3.  Of  Remitter.  Seft*  696* 

font  diffeijits^  »  i^c.  et  U  diffeifor  morujl  age,  bee  difleifed,  &c,  and  the  difleifor 

k'ifie^  etfon  ijfue  entra^  Tun  as  Usjoyn^  die  feifed,  and  his  iflue  enter,  the  one 

ttnants  ejieant  adonques  deins  age^  it  of  the  joyntenants  being  then  within 

mpres  qui  il  vient  alpUine  agi^  Thiire  age,  and  after  that  he  commeth  to 

le  diffnfor  UJfa  Us  unenunts  a  rmfmis  foil  age,  the  heirc  of  the  difleifor  Ict- 

hs  j^ntenants  pur  tgrmiieUur  \  deux  teth  the  tenements  to  the  fame  joyn* 

o«x,  cio  ift  un  nmhUr  (quant  al  moU  tenants  for  terme  of  their  two  lives, 

tU)  a  ciiuy  qui  fuit  deim  agi^  pur  cio  this  is  a  remitter  (2^  to  the  moi- 

^t  il  iftfiijie  di  aft  fnoitit  que  affiert  tie)  to  him  that  was  within  age,  be- 

a  iuy  en  fee^  pur  cto  que  fin  entre  fuit  caufe  hee  is  feifed  of  the  moitic  wliich 

congeahU.      met    Tauter  jointenaunt  belongctb  to  him  in  fee,  for  that  his 

n*ad  en  Tauter  moiue  forfque  ejiate  pur  enirie  was  congeable.     But  the  other 

terme  de  fi^  vie  per  force  de  le  leafe^  joyntenant  hath  in  the  other  moicy  but 

pur  ceo  que  fin  entre  fuit  tslle^  &c.  an  eftate  for  terme  of  his  life  by  force 

of  the  leafe,  becaufe  his  entry  was 
taken  away,  &c* 

TJERE  note  a  diverfitie  worthy  the  obfervation*  that  where  (a.Iaft«3o8«) 

*^- joyntenants  or  coparceners  have  one  and  the  fame  remedie,  if 
[264.  b.l    tl^c  one  enter,  the  other  fhall  enter  alfo :  but  where  remedies  bee 

feverall,  there  it  is  otherwife.     As  if  two  joyntenants  or  coparce-   »©•  ^'  ^*  *<>• 
ners  joyne  in  a  reall  aftion,  where  their  entrie  is  not  lawful!,  and    '9*  ^- 1-  45- 
.the  one  is  fummoned  and  fevered,  and  the  odicr  purfueih  and  reco-   £nt,Con£.*  C4. 
vereth  the  moitie^  the  other  joyntenant  or  coparcener  fhall  enter 
and  take  the  profits  with  her,  becaufe  their  remedie  was  one  and 
the  fanie.     But  where   two  coparceners    be,  and  they   are  dif- 
fei(ed,  and  a  difcent  is  caft,  and  they  have  ifTue  and  die,  if  tlie  iifue 
of  the  one  recover  her  isoitie,  the  other  fliall  not  enter  with  her, 
becaufe  their  remedies  were  feverall ;  and  yet  when  both  have  re- 
covered, they  are  coparceners  againe.     So  here  in  this  cafe  that 
Littlaon  putteth^  the  two  joyntenants  have  not  equall  remedie  ;  for 
the  infant  hath  a  right  of  entry,  and  the  other  a  right  df  a<^ion  i 
and  therefore  the  infant  being  remitted  to  a  moitie,  the  other  (hall 
not  enter  and  take  the  profits  with  her. 

M  J.  and  B,  joyntenants  in  fee,  be  difleifed  by  the  father  of  j^ 
who  dicth  ieifed,  his  fonne  aad  Eeire  entrcth,  be  is  remitted  to.  the 
wiiole,  and  his  companion  (hall  take  advantage  thereof.  Other* 
wife  here  in  the  cafe  of  Littleton,  for  that  the  advantage  is  given  to 
the  infiant,  more  in  refped  of  his  perfon,  than  of  his  right ;  whereojf 
his  companion  fhall  take  no  advantage,  fi ut  if  the  grandfather 
had 'difleifed  the  joyntenants,  and  the  land  bad  defcended  to  the  . 
father,  and  from  him  to  A,  and  then  A.  had  died,  the  entrie  of  the 
other  fhould  be  taken  away  by  the  firil  difcent ;  ahd  therefore  he 
Ihoiild  not  enter  with  the  heire  of  A» 

But  here  in  the  cafe  of  Litileiou,  if  after  the  difcent  the  other  VSdt  35.  AC 
joyntenant  had  died,  and  the  infant  furvived,  fome  fav  that  he  pi^utciin. 
ihoold  have  entred  into  the  whole,  becaufe  hee  is  now,  in  judge^ 
oieoc  of  Jaw,  folely  in  by  the  firft  feoffment,  and  he  diumeth  not 
auider  the  difcent. 


^   •  fgc^  sot  k  L.  aadM.  nor  Kolu    ,       f  deux  not  In  L,  and  M.  nor  Roh* 


Chap. 


Lib.  3.     Cap.  13,        Of  Warrantie. 


Scd.  697; 


Chap.  13. 


Of  Warrantie. 


Scft.  697. 


T  h  eft  communcmeni  ditj  que  trots 
garranties  y  font^  fcilicct^  gafrantie 
lineal^  garrantii  collateral^  it  garrantie 
que  commence  per  diffyijin.  Et  eft  afca^ 
votr^  que  devant  Peftatute  de  Gloucfjler 
touts  garranties  queux  difcendont  a  eux 

imeux  font  heires  a  eux  queux  fefiyent 
es  garranties.^  fueront  barres  a  mefmes 
ks  beires  a  demander  afcuns  terres  ou 
tenements  encounter  les  garranties^  fore^ 
prife  les  garranties  queux  commencerent 
perdij/etjin;  car  tiel  garrantie  ne  fuit 
unque  bam  al  heircy  pur  ceo  que  le 
garrantie  commence  per  tort,Jcilicetj  per 
SJfetfm* 


T  T  is  commonly  fald,  that  there  bee 
*  three  warranties/2a/rr^f,  warrantte 
lineally  warrantie  collateral],  and  war- 
rantie that  commence  by  di&ifin. 
And  it  is  to  be  underftood,  that  be- 
fore the  ftatute  of  Gloucejier  all  war- 
ranties which  defcendcd  to  them  which 
are  heires  to  thofe  who  made  the  war* 
ranties,  were  barres  to  the  fame  beires 
to  demand  any  lands  or  tenements 
againft  the  warranties,  except  the  war- 
ranties which  commence  by  difleifin ; 
for  fuch  warrantie  was  no  barre  to 
the  heire,  for  that  the  warrantie  com- 
menced by  wrong,  viz.  by  difleifin. 


Viae  SeQ.2SS.    "    J  I,  eft  eommxnement  dit^     Here  by   the  opinion  of  Littleton^ 
?v'  hi         >  communii  opinio  is  of  authoriiie,  and  ftands  with  the  rule  of 

(Vaughan  375.;  ^^    j  communi  objer*uaniia  non  eft  recedendum  :  and  aeaiDe>  Minime 

mutanda/unt  qua  certam  babuerunt  tnterpretattonem. 

Here  our  authoar  beginneth  this  Chapter  with  an  txstSt  dtviGon 
of  warranties.  A  warrantie  is  a  covenant  real!  annexed  to  lands 
or  tenements,  whereby  a  man  and  his  heires  are  bound  to  warrant 
the  fame  ;  and  cither  upon  voucher,  or  by  judgement  in  a  writ  of 
nuarrantia  cart<t^  to  yecld  other  lands  and  tenements  (which  in  old 
bookes  is  called  in  excamhlo)  to  the  value  of  thofe  that  (hall  bee 
evicted  by  a  former  title,  or  clfe  may  bee  ufcd  by  way  of  rehta^ 


/bl.  37.    Lib.  5. 
tbU  3Soy  38 1 » 
d:c. 

Glanvill.  lib.  3. 
cap.  I,  2,  3 


Lib.  9.  ca.  4.  ^   ' 


Britton  ca.  105.  fol.  149,  450,  &c  &  fol.  88, 106.  b.  196,  197.    FJcta  lib.  5,  cap.  15.   Lib.  6.  cap. 
33.  Mirr«  cap.  2.  §•  17.        38.  E.  3.  2j.    45.  £.  3*  x8. 


(Ant.  303. b 
Roll.  Abr. 


««  Rehouter "  is  a  French  word,  and  is  in  Latine  repelUre^  to 
••  '^^"•^^^^p  repcll  or  barre;  that  is,  in  the  undcrftanding  of  the  common  law, 
Ia£*Z)  *^^  adion  of  the  heire  by  the  warrantie  of  his  anceftor;   and 

ff]  Britton  fd.    this  is  called  to  rebut  or  repcll.  [r]  Britton  faith,  Qarranter  en  urn 
197.  b.  fence  fignifie  a  defender  fin  tenant  en  fa  feifin^  et  en  anter  fenrt  fig* 

nifie  que  fi  il  ne  defende  que  le  garrant  luy,  folt  tenue  a  ejchanges, 
[/jBraa.  lib.  5.  et  def aire  fin  gree  a  la  vaillaunce,  [d]  Braaon  faith,  H^arrantiscaro 
lol.  380.  nihil  aliud  eft,  quam  defendere  et  acqmctare  anentem  qui  nvarransum 

[rlFkuUb.  5,    tfocanfit  in  fiifind  fui,     [^]  FUta  faith,  Warranti%are  nihil  aliud  eft 

quam  pojftdentem  'vocantem  defendere^ et  acqiuetare  in  fud  feijiud  ^vel 
poffefpone  erga  petentem,  Uc.  et  tenens  de  re  ivarranti  excambium  babe* 
bit  ad  valeniiam. 

It  is  to  be  obfcrved,  that  there  be  two  kinde  of  warranue% 
that  is  to  fay,  tvarrantia  expreffa  ct  tacita,  vulgarly  faid  warrantie 
in  deed,  bccauf©  th'  y  be  e;cprcifed  ;  and  warranties  in  law,  becaufe 
t^c  Jaw  doth  taciiely  imply  them.     And  this  divifion  of  warrantict 

that 


cap. 15. 


Lib.  4.  fol.  Sx* 
Noke's  cafe. 
(F.N.B.  134. 


[365. 


a. 


(i)  [Sec  Note  3 1 5'] 


}6s.b.] 
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that  Littkton  here  fpeaketh  of»  he  intendeth  of  warranties  in  deed. 
And  of  warranties  in  law»  more  (hall  be  faid  hereafter  in  this  Chap-  Vid.  Seft.  733, 
ter.    As  for  promifes  or  contrafts  annexed  to  chattels  reall  or  per-  (>•  K.0U.  Abr* 
fonally  they  are  not  intended  by  our  author  in  his  faid  divifion,  bat  1?^'  |^'^*  '^^ 
only  warxanqes  concerning  freeholds  and  inheritances.  Aniioi'h 

0  Poft.  3|4..  a, 

^  DevoKt  li  fioiutt  ii  Ghtuefttr?*    This  ilatate  was  made  at  a  r-  Roll^Rep. 

Eirliament  holden  at  Glocefier  in  the  iixth  ycare  of  the  reigne  of  3^6.  cVo.  Jac« 
ng  £.  I. and  therefore  it  is  called  the  ftaiutc  of  Glocefter.  Po^'h^f t^'^^' 

-  ft/.  e^         Bridg.  1*8. 

.  '*  S9ff#  bams  a  mefmis  Us  beirss  a  dimander  afcuns  t$rres^  i^cJ'  Owen  6o. 

For  the  ftatute»  as  hath  beene  faid,  being  made  in  6,'£,  i.  (was  3-  Mod.  161. 

before  the  ftatnte  ofdonis  condiuoHoIiius,  which  was  ena6ted  13.  Ed-  S.C.Sbowtr6S.) 

ward  1.)  when  all  ilatea  of  inheritance  were  fee  fimple.     But  after  vj^Sea^iA 

the  ftatute  of  13.  Edward  |.  the  heire  in  tayle  is  not  barred  by  the  j^^]  &  727,  lee. 

warrantie  of  his  anceiloar»  unlefTe  there  be  aH'cts,  as  iball  be  faid  (2.111^.293.) 

hereafter  more  Urgcly  in  this  Chapter.  Braaon  lib.  4. 

•    '  •  fol.  32i.b. 

Fleta  lib.  5.  cap.  34.       7.  E.  3.     Garr.  47* 

By  the  flatute  of  GUctfter  foure  things  are  enaded.  (8.  Rep.  5z>  53.) 

Firfty  that  if  a  tenant  by  the  CQurtefie  alien  with  warrantie  and 
dieth,  that  this  (hall  bee  no  barre  to  the  heire  in  a  writ  of  mor^ 
daaciftirt  without  aflets  in  fee  iimple ;  and  if  lands  or  tenements 
defcend  to  the  heire  from  the  father,  he  ihall  be  barred,  having 
regard  to  the  value  thereof. 

Secondly*  that  if  the  heire,  for  want  of  aiTets  at  that  time  de- 
fcended,  doth  recover  the  lands  of  his  mother  by  force  of  this  a6t, 
and  afterwards  afleu  defcend  to  the  heire  from  the  father,  then  the 
tenant  ihall  recover  againlt  che  heire  the  inheritance  of  the  mother 
by  a  writ  of  falfe  judgement,  which  fhall  ifluc  out  of  the  record,  to 
refummon  him  that  ought  to  warrant,  as  it  bath  beene  done  in 
other  cafes,  where  the  heire  being  vouched  commech  into  the 
court,  and  pleadeth  that  he  hath  nothing  by  difcent. 

Thirdly,  that  the  iffue  of  the  fonne  fhall  recover  by  a  writ  of 
cofiuagtt  aieh  and  he/aiel. 

And  la(Uyf  that  the  heire  of  the  wife,  after  the  death  of  the 
father  and  mother,  (hall  not  bee  barred  of  bis  adlion  to  demand  the 
heritage  of  the  mother  by  writ  of  entrie,  which  his  father  aliened 
in  the  time  of  his  mother,  whereof  no  fine  was  levied  in  the  king's 
court* 

Concerning  the  firft,  there  be  two  points  in  law  to  be  obferved.     r  Ant.  54.  k.) 

Firfi,  albeit  the  ftatute  in  this  article  name  a  writ  of  mordanceflgr^ 
and  after  writs  of  cofmagt^  aiiU  and  befaUl  {e\  ;  yet  a  writ  of  right,    \f\  1 1.  E.  %.  t«% 
\  formedoftf  a  writ  of  entry  ad  communem  Uggm^  and  all  other  like   Garr.  S^. 
actions,  are  within  the  purview  of  this  ftatute  i  for  ihofe  aftions  are  4-^*^^*  G*^J^3' 
put  but  for  examples,  {,,;  ^0^.  \  Vc 

V  ^'  \  S3«        Tempi  E,  1.      Garr.  87, ' 

Secondly,  where  it  is  f^M  in  the  faid  ad  (if  the  tenant  by  the  »7-  E«  3-  ^»  <>• 
courtefie  alien),  yet  this  releafe  with  warrantie  to  a  diffeifor,  &c.  is  ^^„^\f^'„^^t  '^' 
within  the  purview  of  the  ftatute,  for  that  it  is  in  equall  mifchiefc;  J"\"/'  ^'  *^' 
and  if  that  evaiiou  might  take  place,  the  ftatute  (hould  have  bccne 
made  in  vaine. 

If  tenant  by  the  courtefie  be  of  a  feigniorie,  and  the  tenancie 

ffcheate  unto  him»  vd  after  he  >alieneth  with  warrantie,  this  ihali 

.  Vol.,  IX.  Be  not 
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9«.  AfT  9.  fr  37.  net  binde  the  Iflfae,  un1c4e  tMtts  defcend ;  for  it  is  in  eqcaH  bii£*  * 
?^^SLA^*  ^*       chicfe.     But  nocwith landing  thiB  ftauice,  if  fene  cenam  ia -dower 
^  had  aliened  in  fee  with  warranty  and  died,  the  warranty  had  houod 

f<]  11.H.  7.      the  heire  ontill  the  ftatute  [o]  of  1 1.  Ai.  7.  fince  our  aothor  wrote:  * 
^y'-^o-  by  ivhich  flaiuce  the  heire  may  enter,  notwithftanding  foch  war* 

-8i?iu]     *      rantie. 

"*    *    ^  But  note,  there  is  a  diverfitie  betweene  a  warranty  on  the  |>art  of 

the  mother,  and  an  eitoppell ;  for  an  eftoppcll  of  the  part  of  the  * 
mother  (hall  not  binde  the  hcire,  when   hee  claimeth  from  the 
iS.E.).  9.  father:  as  if  lands  bee  given  to  the  hu(hand  and  wife,  and  to  the 

hctres  of  the  hofband,  the  hufband  make  a  gift  in  taile,  and  &tfc, 
(Hob.^i.  the  wife  recovereth  in  a  cui  in  *uita  again il  the  donee,  fnppofing 

8.  Rep.  54.  a.)     i),^^  ^^  \^^  f^  itmple,  and  make  a  feofFemcnt  and  dyetfa,  the 

donee  dyeth  without  iuue,  the  iifue  of  the  huflKknd  and  wife  bring  • 
zf$rmtdcn  in  the  reverter  againft  the  feofec;  and  notwitbihndtng . 
that  he  was  heire  to  the  eAoppell,  and  the  mother  was  eiiopped, 
yet  for  that  he  claimed  the  land  as  heirc  to  his  father,  hee  was  set 
chopped.     Note,  that  warranties  are  favoured  in  law,  being  part 
of  a  man's  aflurance ;  but  eHoppels  are  odious. 
3T.  It.  s«  jf  a  feme  heire  of  a  difTcifor  infeof&th  me  with  warrantie,  and 

/•."^rTaV/^'  marriethwiih  the  difeifee,  if  after  the  difTeifee  bring  a  pratipc 
We.  V.  Rep.'  agatnll  me,  I  (hall  rebut  him,  in  refped  of  the  warraotie  of  hii • 
53. b.  Ant.  126.  wife,  and  yet  he  demaodeth  the  land  in  aaother's  right.  Aad  fo  if. 
a.  DoA.A:  jtttd.  the  huft)and  and  wife  demand  the  right  of  the  wife,  a  warraocie  of 
^fi  \   '•^<>'    the  collateral!  ancellor  of  the  hufband  (hall  barre. 

"'  ]f  a  woman  had  heenc  tenant  for  life,  the  remainder  or  rcveriion 

te  her  next  heire,  and  the  woman  had  aliened  in  fee  and  died,  tkis 
warrantie  had  barred  her  heire  in  remainder  or  rever(ion ;  but  ibis 
^/•^7-e*P«>-  is  partly  holpen  by  the  faid  a£b  of  11.  if.  7.  viz.  where  the  i^'omau 
Sec  ihf«  ftitute  ^^^  *"y  eltaie  for  life  of  the  ioheritaoce  or  purchafe  rtf  her  hof- 
0K11.H.7.C.20.  band,  or  giMcn  to  her  by  any  of  the  aoceilors  of  the  hu(band,or,by 
well  expoundrd,  any  Other  perfon  feH'ed  to  the  ufe  of  her  hufband,  or  of  any  of  Lis 
Lib.  i.fol.  176.  anceftors,  there  her  alienation,  relea(e,  or  confiraaiioo  with  war- 
M  u  ^"'^°"y     rantie,  ihaU  not  binde  the  heire- 

cafe.       3    &4'  T'h.  &  M.ar.  Dicr    146.   Lib.    3.  fol.   59,    60,  61,   62.         Ltftcolne   CoJl.  cafe.  • 
PI.  Com.  fol.  56.        20.  Elne.  Dier  362.       Dod  A  Student  55.'      S.  Elis.IXcr.  a4S.       19.  EHz. 
Dicr  354*      21.  Elis.  ibid.  362.      Lib.  3.  fol.  50,  51.  i\t  Geurge Browne't  caii:.      Lib.  5.  foi.79. 
Fitzb.  cafe.       27.  H.S.  23. 

To  the  authorities  quoted  in  the  margcnt,  which  may  (erve  as 
commentaries  upon  the  faid  ftatute,  I  will  pnly  adde  two  cafei.' 

i/]  Mich.  13.  The  one  was  [/]  A  mah  ieifed  of  lands  in  fee  levied  a  fine  to  the 
U\m'^T^^  ufe  of  himfelfe  for  life,  and  after  to  the  ufe  of  his  wife,  and  of  the 
tione  firmVin^"  heires  males  of  her  body  by  him  begotten  for  her  jointure,  and  had- 
Comniuni  i^ue  male,  and  after  he  and  his  wife  levied  a  fine,  and  fuifered  a 

Banco.  Ltncolo.  common  recovery,  the  hu(band  and  wife  died,  and  the  iffue  male* 

entred  by  force  of  the  faid  ilatutc  of  1 1.  /:/.  7.  And  it  was  holdcn 
by  the  juflices  of  aflife,  (the  cafe  comming  downe  to  be  tried  by 
niji  priut),  that  the  entry  of  the  iflue  male  was  lawful! :  and  yet 
this  cafe  is  out  of  the  letter  of  the  ilatute  ;  for  (he  neither  levied 
the  fine,  &c.  being  fole,  or  with  any  other  after-taken  hufband,  bat 
is  by  herfelfe  with  her  hufband  that  made  the  joynture.  Sid  y»* 
hftret  in  literd  haret  in  cortia ;  and  this  cafe  being  in  the  fame* 
nulchiefe,  is  therefore  within  the  remedy  of  the  ftatute,  by  the  in- 
tendment of  the  makers  of  the  fame,  to  avoid  the  difherifon  of 

heires  who  were  provided  for  by  the  faid  joynture,  and  efpccially  by* 

the 
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the  hufband  himfelfe  that  made  the  joynture,  which  (as  it  was  faidj 
P  \,^       ^  15  a  (Ironger  cafe  than  the  example  fet  downe  in  the  ftaiute.     The 

[JOO.  a.J  other  was>  [g]  A  man  is  Ifeifed  of  lands  in  the  right  of  his  wife,  frf  P*fch.  17. 

and  they  two  levie  a  fine,  and  the  conufee  grant  and  rendcrcth  the  ^^'** 

land  to  the  hufband  and  wife  in  fpeciall  tayle,  the  remainder  to  the  ^^^  leo'^a 

right  heires  of  the  wife,  they  have  iflue,  the  hufband  dycth,  the  wife  ,  j/g^  p^^. . 

taketh  another  hnfband,  and  they  two  levie  a  fine  in  fee,  and  the  369.' a.  381.  »• 

iflue  entcrcth,  this  is  diredlly  within  the  letter  of  the  llatutc,  and  yet  Sid.a4. 

it  is  out  of  the  meanhig  ;  becaiife  the  ftate  of  the  land  moved  from  ?}^'  If  ^'.** 

the  wife,  fo  as  it  was  the  purchafe  of  the  huflxmd  in  letter,  and  not  iri  jo.Y,. hoU^m. 

meaning.     j3ut  where  the  woman  is  tenant  for  life,  by  the  gift  or  Cro.  EH*,  a. 

conveyance  of  any  other,  her  ialienatioh  with  warrantle  (hall  bindc  2.  Cro.  475. 

the  heire  at  this  day.     So  if  a  man  bee  tenant  for  life  (otherwift  Ben.  40. 

than  as  tenant  by  the  courtefie)  and  alien  in  fee  with  warrantie,  and  w*»  ju 

dieth,  this  (hall  at  this  day  binde  the  heire,  that  hath  the  reverfion  ^54.  Palrn?2'« 

or  rerahinder  by  the  common  law  hot  holpcn  by  any  ftatute.     But  ^%,  a  16.     Cro. 

all  this  is  to  be  underftood,  unlefTe  the  heire  that  hath  the  reverfion  Car. 244.pl. 464. 

br  remaiiidcr  doth  avoid  the  ellate  fo  aliened  in  the  life  of  the  J*°"**  Banco, 

anceflour;  for*then  the  cftv^te  being  avoided,  the  warrantie  bcinff  whicJT I  myfclfe 

Annexed  unto  tne  eftate,  is  avoided  alfo ;  whereof  more  lliall  be  (aid  hear>i  and  ob- 

in  this  Chapter  in  his  proper  place.     And  therefore  it  is  neccffary  fcrvcd. 

Tor  the  heire  in  fuch  cafes  to  make  an  entry  as  fooue  as  he  hath  (*•  R®'**  Abr. 

hoiice  or  pi-obable  fufpicion  of  fuch  an  alfenation.  '^''  ^^^- 9S0 

(i.  Rep.  66.      Poft.  367.  b.  3S8.b.       to.  Rep.  95.) 

As  ft)  the  fecond  cladfe  of  the  flatute  of  GloceJIer,  there  are  two 
points  of  lAvv  to  be  obfervcd. 

Firff,  that  by  the  expneffe  ptirview  of  the  flatate,  if  afl^ts  do6  pi.  Com.  Pul- 
afttfr  diftend  frofh  the  father,  then  the  tenant  feaJl  have  recovery  mcriionc's  cafe. 
or  reftitdiipn  of  the  lands  of  thq  mother.     But  in  Tiftirtned^n,  if  at  J*°  **    ^'^;  '• 
^^  tl'tWe  dJF  th*  \«^rrantie  pleaded  no  affets  be  difcended,  whereby  [°'^^^'  ^^°^'* 
the  demandant  recovereth,  if  after  affcts  difcend,  there  the  tenant 
fiiall  have  a  fcire  facias  for  the  affets,  and  not  for  the  land  in- 
tailed.     And  the  reafon  hereof  is,  that  if  in  this  cafe  the  tenant 
fhould  be  restored  to  the  land  intailed,  then  if  the  iflue  in  taile 
aliened  the  aflets,  his  iflue  fhould  recover  in  zjhrm^don ;  and  there* 
k  fore  the  fages  of  the  law,  to  prevent  futm*e  occafions  of  fuits,  re- 

folvcd  the  faid  diverfltie  in  the  cafes  abovefaid,  upon  confideration 
a^d  c6nflru6Hon  of  the  ftatute  of  Gloce/ier,2ccid  of  the  fl^atute  dc  dc^s 
londitionalibus. 

Stf'condly,  it  is  to  bee  obferved,  that  after  aflets  difcended,  t'le  *-• 

recoverie  ftall  bee  by  writ  of  judgement,  which  ftiall  ifliie  out  of  the 
roHe  of  the  juflices,  &c.     And  here  two  things  are  to  be  declur  jd  * 
and  explained.     Firft,  by  what  writ«  &c.  and  that  is  cleere,  viz.  by 
fcire  facias.     But'  the  fecond  is  more  diflicult ;  and  that  is,  upon   Lib.  8.  fol.  5^^ 
what  manner  of  judgement  \\it  fcire  facias  is  to  be  grounded  :  for   54-  Sym'scafr. 
explanation  whereof  it  is  to  be  underfloo4,  that  if  the  tenant  will  *^'!*-  '34-  Mary 
,  have  benefit  of  the  ftatute,  he  muft  plead  the  warrantie,  and  ac  fD<^Viri8o. 

knowledge  the  luTe  of  the  demandant,  and  pray  that  the  advan-  ^Cro.  15.  Ana 
tage  of  the  ftatute  may  bee  faved  unto  him,  and  then  if  after  aflTets  jf.  a.  316.  a.) 
diicend,  the  tenant  upon  this  record  ftiali  have  9i  fcire  facias  :  and 
if  afcets  difcend  but  for  part,  he  ftiall  hzvc  sl  fcire  facias  for  fol 
Aiuch.  But  if  the  tenant  plead  the  warrantie,  and  plead  further 
Aiat  aflfets  difcended,  &c.  and  the  demandant  taketh  ifliie  that  aflets 
difcended  not»  5fc»  which  iflae  is  found  for  the  demandant^  where - 

E'e  a  QpoA 
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upon  he  recovereth»  the  tenant,  albeit  aiTets  doe  after  difcend*  (hall 

never  have  n/cire  facias  upon  the  faid  judgement ;  for  that  by  his 

falfe  plea  he  hath  loft  the  benefit  of  the  faid  ftatote. 

Touching  the  third,  fufScient  hath  beene  fpoken  before.    For 

the  laft,  it  is  to  be  obferved,  that  if  the  hulband  be  feifed  of  lands 

in  the  right  of  his  wife,  and  maketh  a  feoffement  in  fee  with  war- 
t.  &  s.  tit.  rantie,  the  wife  dieth,  and  the  hulband  dieth,  this  warrantie  (hall 
Gar.  81.  not  binde  the  heire  of  the  wife  without  afTets,  albeit  the  hulband 

18.  £.  3.  51.       be  not  tenant  by  the  curteiie.    fiut  of  this  you  (hall  reade  more 

hereafter. 
Vide  Sea.  725.       ^^  ^^^  meane  time  know  this,  that  the  learning  of  warranties  b 

one  of  the  moil  curious  and  cunning  learnings  of  the  law»  and  of 

great  ofe  and  confequence.  (i) 

(i»  Roll.  Abr.  "  ^  dtmander  afcuns  lerres  ou  tiaemints**  A  warrantie  may  not 
774.  Hob.  14.  only  be  annexed  to  freeholds,  or  inheritances  corporeall,  which 
s8.  2.  Sftuad.  pafTe  b^  livery,  as  houfes  and  lands,  but  alfo  to  freeholds  or  bheri- 
'^)')  tances  incorporeal!,  which  lye  in  grant,  as  advowfons ;  and  to  rents, 

commons,  eftovers,  and  the  like,  which  ifTue  out  of  lands  or  tene- 
ments.    And  not  oncly  to  inheritance!  /'»  ejft,  but  atfo  to  rents, 
commons,  eftovers,  &c.  newly  creaicd.     As  a  man  (fome  fay)  may 
grant  a  rent,  &c.  out  of  land  for  life,  in  tayle,  or  in  fee  with  war- 
s.  H. 4.  T).       rantie;  for  although  thece  can  be  no  title  precedent  to  the  rent, 
30.  H.  8.  Dier;    vet  there  may  be  a  title  precedent  to  the  land,  out  of  which  it 
41.  Temps  E.  i.  iflbeth  before  the  grant  of  the  rent,  which  rent  may  bee  avoided  by 
^dmcfurexent    ^j^^  recovery  of  the  land ;  in  which  cafe  the  grantee  may  helpe 
Voucher  294.      hunlclfe  by  a  ivarrantm  carta^  upon  the  eipeciall  matter.     And 
30.  £.  I.  fo-  a  warrantie  in  law  may  extend  to  a  rent,  &c.  newly  created; 

Xxchange  i6.      and  therefore  if  a  rent  newly  created  be  granted  in  exchange  for  an 

9.  ^  4.  2Qfe  of  land,  this  exchange  is  good,  and  every  exchange  implyeth 
al  Ain*  ?3.  *  warrantie  in  law.  And  fo  a  rent  newly  created  may  be  granted 
(F.  N.  B.  134.    for  oweltie  of  partition. 

Ante  50.  b.  loi.  b.      308.  noU.     Poft.  389.  a.) 

Vide  Sea.  741,       A  man  feifed  of  a  rent  fecke  ilTuing  out  of  the  mannor  of  Dale,  [3^"*  "'J 

43'  ^'  3*  taketh  a  wife,  the  hulband  releafeth  to  the  terre-tenant,  and  war- 

•.°E,  %lJzi  ranteth  tenementa  pra:didaf  and  dieth,  the  wife  bringeth  a  writ  of 

18.  E.  3.  5*5.  dower  of  the  rent,  the  terre-tenant  (hall  vouche,  for  that  albeit  the  ■ 

30.  E.  3.  3c.  rdeafe  enured  by  way  of  extinguiftiment,  yet  the  warrantie  extcnd- 

%i.  H.  7. 9.  cd  to  it ;  and  by  warranting  of  the  land,  all  rents.  &c.  ifTuing  out 

3"  JJ'J*^'  of  the  land,  that  are  fufpended  or  dilchargcd  at  the  time  of  the 

10.  E,  4.  9 .'  b.  warrantie  created,  are  warranted  alfo. 

SI.  E.  4.  26.       14.  H.  8.      30.  H.  8.  Dier.42.        (2.  Roll.  Abr.  744.) 

Seft.  698. 

(^^RR  AKTY  que  commence  per  TX7  A  R  R  A  N  T I  E   that  com- 

dijfeifm  iji  en  tiei fortni :  ftcome  iou  mences  by  diifeifxn  is  in  this 

s.  '^  ifi  pier  etfitSy  et  tejits  furchafe  itrre^  manner :  as  where  there  is  father  and 

i^c.  et  lejfa  mejmt  li  terre  a  Jon  pier  fon,  and  the  foone  purchafeth  land, 

pur  &c. 

(i)  Upon  the  alter3tk>na  made  by  the  (latutc  law  in  the  doflrine  of  warranty,  fee 
note  t.  373.  b. 


Lib.  3. 


Of  Warrantie. 


pur  termc  Jfans^  et  pier  per  fin  fait  ent 
tnfeoffa  un  auter  enfee^  it  oblige  luy  et 
fes  beires  a  garranty^  et  le  pier  devy^ 
per  que  U  garranty  difcendift  alfits^  ceo 
garraniy  ne  harrera  my  le  Jits ;  car 
nient  ohftant  eel  garrantie  le  fits  poit 
bien  enter  en  la  terre^  ou  aver  un  affife 
envers  I* alienee  s'il  voity  pur  ceo  que  U 
garrantie  commence  per  d}Jfeifin\  car 
quant  le  pier  que  n*avoit  ejiate  forfi^ue 


Sed.  69?. 

&c.  and  letteth  the  fame  land  to  his 
father  for  terme  of  ycares,  and  the  fa- 
ther by  his  deed  thereof.  infeofFeth. 
another  in  fee,  and  binde3  him  and 
his  heires  to  warrantie,  and  the  father 
dies,  whereby  the  warrantie.defcend- 
eth  to  the  fon,  this  warrantie  (hall  not 
barre  the  fonne ;  for  notwithftanding 
this  warrantie  the  fonne  may  well  en- 
ter into  the  land,  or  have  an  aflife 


pur  terme  des  ans^  fift  unfeoffement  en  •  againft  the  alienee  if  he  will,  becaufc 
fee^  ceofuit  un  dijfeifin  alfits  delfiranl-    the  warrantie  commenced  by  difleifm ; 


tenement  que  adonques  fuiji  en  le  fits. 
En  mefme  le  maner  eft^ft  le  fits  le£a  a 
le  pier  la  terre  a  tener  a  volunt,  et  puis 
le  pier  fait  un  feoffment  ove  garrantie^ 
fe'f .  it  ficome  eft  dit  de  pier,  ijjint 
poit  ejlre  dit  de  chefcun  auter  auncejler 
i^c.  En  mefme  le  maner  rfttfi  tenaunt 
per  elegit,  tenaunt  perjiaiute  merchant^ 
ou  tenant  per  fiatute  de  le  Jiaple^  fait 
feoffment  en  fee  ovefque  garrantie^  f  ^eo 
ne  harrera  my  Cbeire  que  doit  aver  la 
terre^y  pur  ceo  que  tiels  garranties  ccm^ 
mencerent  per  dij/eifin. 


for  when  the  father  which  had  but  an 
eftate  for  terme  of  yeares,  made  a  fe* 
ofFement  in  fee,  this  was  a  difleifm  to 
the  ibnne  of  the  freehold^ which  then 
was  in  the  fonne.  In  the  fame  man- 
ner it  is,  if  the  fonne  letteth  to  the  fa- 
ther the  land  to  hold  at  will,  and  after 
the  father  make  a  feoffment  with  war- 
rantie,  &c.  And  as  it  is  faid  of  the 
father,  fo  it  may  be  faid  of  every  other 
ancefter,  &c.  In  the  fame  manner  is 
it,  if  tenant  by  elegit^  tenant  by  fta- 
tute  merchant,  or  tenant  by  fiatute 


ftaple,  make  a  feoflinent  in  fee  with  warranty,  this  (hal  not  bar  the  heire 
which  ought  to  have  the  land,  becaufe  fuch  warranties  xrommence  by  dif- 
feifin* 


«  Q^l^  R  ANTY  que  commence  per  difeifin,  Cffr."  ^i)    It  is  called 
^^  a  warranty  that  commenceth  by  diflcifin,  becaufe  regularly 
the  conveyance  whereunto  the  warranty  is  annexed  doth  worke  a 
difieiiin. 

In  this  Sedion  Littleton  putteth  five  examples  of  a  warrantie 
commencing  by  diffeifin,  viz,  of  a  feoffement  made  with  warranty 
by  tenant  for  yeares,  by  tenant  at  will,  by  tenant  by  elegit,  by 
tenant  by  ftatute  merchant, 'and  by  tenant  by  fiatute  flaple :  all 
thcfe  and  the  other  examples  that  Littleton  putieth  of  this 
kinde  of  warranties  in  the  fucceeding  Sedlions,  have  foure  qua- 
lities. 

Firff,  that  the  difleifin  is  done  immediately  to  the  heire  that  is  to 
be  bound ;  and  yet  if  the  father  bee  tenant  for  life,  the  remainder 
to  the  ibnne  in  fee,  the  father  by  covine  and  confent  maketh  a  leafe 
for  yeares,  to  the  end  that  the  lefTee  (hall  make  a  feoffement  in  fee, 
to  whom  the  father  (hal  releafe  with  warrantie,  and  all  is  executed 
accordugly,  the  father  dyeth,  this  warrantie  (hall  not  binde,  albeit 
the  difTeiiin  was  not  done  immediately  to  the  fonne ;  for  the  feoiTe- 
nent  of  the  lefTee  is  a  difTeifin  to  the  father,  who  is  particeps  cri^ 

mj^iis* 

t  &c.  added  L.  and  M.  and  Roh« 
(i)  [Sec  Note  316,] 
Ec  J 


(Dod.  Se  Stud. 
155.  a.  b.) 


7,  E.  3.  41. 
43.  E.  3.  17. 
50.  B.  3.  12. 
Vide  Sea.  €iu 
(2.  InfK  1 54. 

1.  Roll.  Abr. 
663.  3- Rep  37.) 

Lib.  5.  foU  79«b» 

Ficsherbert*s 

cafe. 

(Cro.  Car.483» 

2.  Roll.  Abr. 
74«0 


1 


Lib,  J.  '  Cap.  1 3.       Of  Warrantic.  Sed.  698. 

31  Epj.tii.       minh.     So  it  is  if  one  brother  make  a  gift  in  tayleto  anptbrr, 

parrantie  t^      j^^i  jj,g   uncle  difllcife   the  donee,    and  infeofl^th   another   vvitii 

\5*    cp.  50.  a-j   ^jifipjinig^  ihc  uncle  dieth,  and  the  warraptie  defcendeth  upoa  the 

(a  Roll.  Abr.      donor,  and  then  tbe  donee  dyeih  without  iflbe,  albeit  the  diifeifirx    r367t2»] 

?7*>  773*  was  done  to  tbe  dooee  and  oot  to  the  donor,  yet  the  warrantie  (hall 

^i«,^i,a.  56.  a.  11(4  bindc  him.     The  father,  the  (bnne,  and  a  third  perfon  arq 

F.N*B  Vq  ci)  ^^^'^^^"^"^'  ^  ^^^*  ^^^  f^^^tr  maketh  a  feoiment  in  fee  of  the 
^'    '  whole  with  warraoiie,  and  dieth,  tl^e  Tonne  dieth,^  the  third  perfoA 

ihall  not  only  avoyd  the  feofFment  for  his  owae  part«  biu  alto  fn^ 

the  part  of  the  fonne ;  and  he  (ball  take  advantage  that  the  war* 

rantie  commenced  b^  d^fTeilln,  though  the  difleiun  ^as  dooe  tq 

another. 
(Cro,Car.493.)       I'he  fecond  qualhie  appearing  in  LitiUton^s  examples  is,  that 

the  warrantie  ai^d  diiTcifm  are  ^nuti  et  ftmtU  both  at  one  and  the 
f^]i9.H,8.ii.  fame  time.  \y\  And  yet  if  a  man  commit  a  diffeiiin  of  intent  to 
l^^h'  ^^P^*'^'  make  a  feoffment  in  fee  with  warrantie,  albeit  he  make  the  feofF- 
fp^w<L  ci.  a  ^^^^  mskny  yearcs  after  the  diflieifiii,  notwithftanding  becaufe  the 
)•  Rep.  \%m  *  warrantie  was  done  to  that  intent  and  purpofe,  the  law  fliall  ad* 
Poft.  369.  a.  judge  upon  the  whole  matter«  and  by  the  intent  couple  tbe  dtfieiiio 
37'-  «•  and  the  warrantie  together.  * 

9.  Rep.  81.  a.  The  third  qualitie  is,  that  the  warrantie  that  commenceth  bjf 

t  Rep!  7«  )       diffeifin  by  all  thcfe  examples  (if  it  Ihould  binde)  ftould  binde  a^f 

a  collaterall  warrantie,  and  therefore  commencing  by  diiTelda  (h^ 

not  binde  at  all. 

(i.  Leon.  304,  «•  Avf  harrera  my  h  beire,  t?V.'*     For  by  the  authoritie  of  our 

3J>5"*  ^'*  author  himfelfe,  a  leflfce  for  yeares  may  make  a  feoffment,  and  by 

iride  Fe«  61 1.  ^"  feoffment  a  fee  fimple  (hall  paffc  ;  fo  as  albeit  as  to  the  leffor  ic 

699.  BraO.  fol.  workcih  by  dificifin,  yet  beiweene  the  parties  the  warraaqe  an- 

916.213,224.  nexcd  to  fuch  eilate  (landeth  goods  u4X>n  which  th^  feoffee  may 

^  l^icta  iib.4.c.ip.  vouch  thc  feoffor  or  his  heires,  as  by  force  of  a  lineall  warr^pue, 

17.  i,2.Bntion,  ^„j  therefore  if  a  leffce  for  yeares,  or  tenant  by  elegit,  ^c,  or  a 

SO.  £.  3  12.  b.  difleilor  incontinent  make  a  feoffment  in  fee  with,  warrantie,  if  the 

^.  H  7.  5  fci  ffee  be  impltadtd,  hee  {ball  vouch  the  feoffor,  and  after  him  his 

7  E  3.  II.  hcirc  alfo  ;  becaufe  this  is  a  covenant  reall|  whi^h  binde  hiro  and 

14-  E.  3.  Koff-  jjjj  htijci  to  rccompcnce  in  value,  if  they  have  affets  by  dllcent  to 

67.""8^  E  r  *'*^compfncc  ;  for  thtre  i^  a  feoffment  tie  jado^  and  a  feoffment  jV 

Iffac  36.  jj^^^  •   [*3  •'^'^^  *  feoffment  de  /uciq  made  by  lhcp\  that  have  fuch 

4.  £.2.  Bricfe  interefl  or  pofftff.cn  as  is  aforeiaid,  is  good  be;\yecne  t^ic  parties, 

790.    19  E.  2.  and  agninll  all  men  but  only  againtl  him  that  luih  right.     And 

^ lit  400.  thcrelore  if  the  lord  he  gardeine  of  the  land,  or  if  th^p  tenant  roak- 

Vt,  E.V^4i.  ^^^  *  ^^'^^^  ^^  '^'^  ^^^^  ^^^  ytares,  or  if  the  lord  be  ^ep^.nt  by  llatut^ 

43.  E. 3.  Diir^^.  n^erchant  or  llaple,  or  by  elegit  of  the  tenancic,  and  make  a  feofe 

3.  E.  4.  17.  mcnt  in  fee,  h^^c  hereby  doih  extinguifti  h^s  (eigniorie,  allhoMgh  • 

12.*E.4. 12.  having  regard  to  the  leffor  it  is  a  diffeiiin. 

T°N  B.  ao  '^  ^^  fcurth  qualitie  is  a  diffeiiin  ;  biut  that  is  put  for  an  exam? 

tib.  3.  fol.  -S.  P'^  >  ^"^  ^^'^^  rather,  ifor  that  it  is  moft  ufuall  and  frequent :  bu^  \ 

m  Fetmor'*  wai  rantie  tl.at  commenceth  by  abatement  or  intrufion  (thiit  is,  wh^a 

c-'^e.  the  abatement  or  iniruiion  is  made  of  intent  to  msike  a  feoffment 

[*JTcrrj^sE.i.  j^  fee  with  warrantie),  fhall  not  binde  the  rigjit  heirc,  no  m$tfe 

Vouche? 1 26.*  ^^^^  ^  warr.inty  that  commenceth  by  diffeifm,  becaufe  all  doe  com? 

5c.  E.  3.  mence  by  wrong.     And  fo  it  is  if  the  tenant  dieth  without  heirc. 

ibidem  124,  and  an  anceftor  of  the  lord  enter  before  the  cntrie  of  the  lord,  and 

y\dt  W.  I.  cnp.  make  a  feoffment  in  fee  with  warrantie,  ^nd  dieth,  ibis  wai rantie 
4?.  m  the  fecond  •  t      ?  -f-  .^ 


3^7*t-] 


Lits  J, 


Of  Warraiitie. 


SeQi.  699»  yoo* 


fhal!  nek  binde  tHe  lord*,  liccaufe  it  comtnenccth  by  wrong,  being  in  p«rtof  thelnfti- 
tiatpe  of  an  abatexlient.     fft-Jxc  d^fimiltBas,  ( i )  r"  o  *Re 

a*  Roll.  Abr»  74fO^^ 


Scd.  699, 


T  7  E  My  ligc^rdein  en  chvuabrie^  ou 
r  g4irdnn  en  pjcage^  fait  un  feofftmnt 
enfee^  ou  en  fee  taile^  ou  pur-terme  de 
vie,  ovefque  garrantie^  &c,  ttels  gar-- 
ranticS  fie  font  pas  bar  res  a  lei  helres 
as  queux  Us  terres  frront  difandus^ 
fur  ceo  que  its  commence  per  diffiiftn* 


A  LS  O9  if  a  gardeioe  In  chivalries 
or  gardfeine  in  focage,  make  a  it* 
oficnent  in  fee^  or  in  i«e  tarle,  or  fot 
life,  with  warrantie,  &c.  fuch  warrant* 
ties  are  not  barres  to  the  heyres  to 
whom  (he  lands  fliall  bee  difcenicd^ 
becaufe  they  commence  by  diHeiAn. 


TJER  K  LittUion  addeth  the  cafe  of  gardcine  in  chivalric,  and   16.  E.  3.   Gir. 
•■•  ^  gardcine  in  focagc,  and  gardeine  becaufe  nurture  is  alio  in  the  *^'  ^*  ^^  *■ 

^^^'  and  the  books 


fame  cafe. 


ftbovcfaid.       Vide  Sc£^.*698,,     (3.  Rep.  37.) 


Sedt.  700. 


/  TE  My  ft  li  pier  et  lefts  pur^hafi 
certaine  terres  ou  tenements^  a  aver 
et  tener  a  eux  joyniment^  ^c*  cipuis  U 
pier  alien  *  Rentier  a  un  autei\  et  oblige 
luy  etfes  heires  a  garrantie^  i^c,  et  puis 
le  pier  devie^  eel  garrantie  ne  barrera 
my  le  fits  de  le  moitie  que  a  luy  ajffiert 
de  les  dits  terres  ou  tenements^  pur  ceo 
que  quaunt  a  eel  moilte  que  qfftert  a  le 
fits^  le  garrantie  commence  per  dijjiifin^ 
Uc. 


ALSO,  if  father  and  fonne  pur- 
chafe  certaine  lands  or  tenements^ 
to  have  and  to  hold  to  them  joyntly, 
&c.  and  after  the  father  alien  th^ 
whole  to  another,  and  binde  him  and 
his  heires  to  warrantie,  &c.  and  after 
the  farber  dieth,  this  warcantie  fhalt 
not  barrft  the  fonne  of  the  moitie  that 
belongs  to  him  of  the  faid  lapds  or  te- 
nements, becaufe  as  to  that  moiti^ 
which  belongs  to  the  fonne,  the  war* 
rantie  conun^nces  by  diileifin,  &c. 


"    J  AVER  et  iener  a  eux  jointment,  ISc^    This  is  to  bee  in-   13-  ^^'  8. 

■^  tended  of  a  joynt  purchafe  in  fee  ;  for  if  the  purchafe  were  I?'  ^'  5* 
to  the  father  and  me  fonne,  and  the  heires  of  the  foniie.  and  the  2^^ii^*f,.^'* 
father   maketh  a  feoffment   in  fee  with  warrantie,  if  the  fonne  %.  h.  7.  6. 
entreth  in  the  life  of  the'  father,  and  the  feoffee  v-enter,  the  father  (S;  Rep*  79.) 
diftth,  the  fonne  lliall  have  an  aflife  of  the  whole ;  and  lb  is  the 
bookc  of  zz.  H,  6.  to  be  uoderiiood.     But  if  the  fonne  had  not  en- 
tred  in  the  life  of  the  father,  then  for  the  father's  moitie  it  had 
beene  a1>ar  to  the  fonne,  for  that  therein  he  had  an  eftate  for  life ; 
and  therefore  the  warrantie.  aa  to  that  naoitic  had  bee&e  coHaterall  (P^  393*  ^) 
.to  the  fonne,  and  by  diip^iiin  for  the  (bone's  moitie  \  and  ^  a  war-  • 
rantie  defeated  in  part,  and  f^and  good  in  part.    And  this  appear*  ('*  R«p<66.) 

eth 
•  VentUr^-tentierte^  L.  and  M,  and  Rob. 

(i)  [See  Note  317.} 

£04 


3.    Cap.  13.      Of  Warrantie. 


ScdL  701. 


(F.N.B.191.1.) 

Tempt  E.  i. 

Vouch.  107. 
39.  £• ).  ft6. 
John  Lon<)o|i*t 
cafci  14.  H  6. 
(8.  Rep.  42. 
P10W4.  66.  b. 
5.  Rep.  119.) 


eth  by  the  example  ^that  Littla^m  hath  pat  But  if  the  porchale 
had  beene  to  the  father  and  fonne>  and  to  the  heires  of  the  father* 
then  the  entrie  of  the  fonne  in  the  life  of  the  father^  as  to  the 
avoydance  of  the  warrantie,  had  not  availed  hixn»  bccaufe  hta 
father  lawfully  conveyed  away  his  moitie.  (1) 

If  a  man  of  full  age  and  an  infant  maice  a  feoffment  in  fee  with 
warrantiei  this  warrantie  is  not  void  in  part,  and  good  in  part ;  but 
it  is  good  for  the  whole  againft  the  man  of  full  age,  and  voyd 
againft  the  infant :  for  albeit  the  feotfment  of  an  in^t  pafiinp  by 
liverie  of  fei£n  be  voydable,  yet  his  warrantief  which  taketh 
efFe A  only  by  deed^  is  meerely  voyd. 


Scft.  701. 


[368.a.J 


jTEM^fi  A.  di  B.  foitfeifti  fun 
■*  mefe^  et  F.  di  G.  que  nul  droit  ad 
iPentrer  en  mefme  le  meafey  claimaunt 
mefme  le  m$c^e^  a  Hner  a  luy  et  a  fit 
ieiresy  entra  en  mefme  le  meafe^  met  le 
dit  A.  de  B.  adonque  eft  contmualment 
demurrant  en  mefme  le  meafe:  en  ceft 
cas  le  poffeffion  de  franktenement  ferra 
tout  temps  adjudge  en  A.  de  B,  et  nemy 
en  F.  de  G,  pur  ceo  que  en  tiel  cafe  lou 
deux  font  en  un  meafe,  ou  outers  iene- 
tncnts,  et  Pun  claima  per  Fun  title,  et 
rauter  per  Pauter  title,  la  ley  adjudgera 
celuy  en  p^fj^ffi^^  q^^  ^d  droit  d'aver  le 
fojjeffum  de  mefmes  les  tenements,  Mes 
pen  le  cafe  avantdit,  le  dit  Y e de  G. 
fait  un  feoffment  a  certaine  barrettors 
//  extortioners  en  le  pais,  pur  mainte-- 
nance  de  eux  azer  de  mefme  le  meafe, 
per  unfait  de  feoffment  ove  garrantie, 
perforce  de  quel  le  dit  A.deB%ne  ofaji 
pas  demurrer  en  U  meafe,  mes  •  alajl 
hors  di  le  meafe,  ceji  garrantie  cont- 
mence  per  diffeifm,  pur  ceo  que  tiel  feoff- 
ment fuit  la  cauje  que  le  dit  A.  de 
B.  relinquiji  le  pofjeffwn  di  mefme  li 
meafe  f. 


A  LSO,  if  i£ofi9.beefefiedofa 
^^  nicfe,  and  F.  of  G,  that  no  right 
hath  to  enter  into  the  fame  mefe^ 
claiming  the  fayd  mefe,  to  hold  to  him 
and  to  his  heires,  entreth  into  the  fayd 
mefe,  but  the  fame  ^.  of  B.  is  then 
continually  abiding  in  the  fame  meafe : 
in  this  cafe  the  pofTeilion  of  the  free- 
hold ihall  bee  alwayes  adjudged  in  A. 
of  B.  and  not  in  r*.  of  G^  becaufe  in 
fuch  caie  where  two  bee  in  one  houfe, 
or  other  tenements,  and  the  one  claim- 
eth  by  one  title,  and  the  other  by 
another  title,  the  law  (hal  adjudge  him 
in  pofleffion  that  hath  right  to  have 
the  poflefEon  of  the  fame  tenements. 
But  if  in  the  cafe  aforefayd,  the  fayd 
F.  of  G.  make  a  feoffment  to  cer- 
taine barretters  and  extortioners  in 
the  countrie,  to  have  maintenance 
from  them  of  the  fayd  houfe,  by  a  deed 
of  feofftnent  with  warrantie,  by  force 
whereof  the  faid  A^  off.  dare  not  abide 
in  the  houfe,  but  goeth  out  of  the 
fame,  this  warrantie  commenceth  by 
diileifm,  becaufe  fuch  feoffment  was 
the  caufe  that  the  fayd  A^  of  B.  re* 
linquifhed  the  poffeiEon  of  the  iame 
houfe* 


( Aht.'  194/3,     n    r  OU  deux  font  in  un  tueji,  ^c.  et  Pun  claima  per  Pun  title,  et 
244.  au   1.  Roll.       X-i  «  Pauter  per  outer  tale,  Wf ."     For  the  rule  is.  Duo  ma  pof^ 

19.  H.  6.  tol.  i».  b.  per  Newton.       (Sidcrf.  385.  a.  Ant.  18a  b.  181.  a.) 

*  Jeen  added  L,  and  M.  and  Roh.  f  &c.  added  L.  and  M.  and  Koh* 

(i)  (Sec  Note  jxS.J 

Theft 


JLB>.  3*  Of  Warranties  SeS.  701. 

Thtk  words  of  oar  author  be  fignificant  and  materiall :  [if]  for  f^]  i7*is.  3. 59. 
if  a  man  hath  ifiiie  two  daughters^  baftard  eiene  and  malier  puifne>  "•  ^'^^  ^^* 
•nd  die  feifed,  and  they  both  enter  generaUy,  the  fo]e  poiTeffion  |  ^     ^^  ^ 
fliall  not  bee  adjudged  only  in  the  malier*  becaafe  they  both  daime  Hob.  i\o. 
by  one  and  the  fame  title ;  and  not  one  by  one  title*  and  the  other  Ant  1S9. 2^ 
by  another  title,  as  our  author  here  faith.  10.  Rep.  Ian- 

[i]  If  the  tenaunt  in  an  affife  of  an  houfe  defire  the  plaintiffe  to  K  p[*^^ 
dine  with  him  in  the  houfe» which  the  plaintiffe  doth  atcordingly>  J^  Parfono^** 
•ad  fo  they  bee  both  in  the  houfe ;  and  in  trath  one  pretendeth  Honey  Laoe*« 
one  title,  and  the  other  another  title  $  yet  the  law  in  this  cafe  fiiall  ca^ 
not  adjudge  the  pofleffion  in  him  that  right  hath ;  becaafe  oar  (Ant.  24.5  h. 
^thor  here  faith,  hee  claimed  not  his  right,  and  it  ihould  be  to  ™>^<*-93«*-k«} 
his  prejudice  if  the  law  fliould  adjudge  him  pofleffion ;  and  a  tref- 
pafier  hee  cannot  bee,  becaufe  hee  was  invited  by  the  tenant  in  the 
affife. 

•*  BarrettwrsJ'*    A  barrettor  is  a  common  moover  and  eKckcr^  See  the  Indite. 
or  maintainer  of  fuits,  quarrels,  or  parts,  either  in  courts  or  elfe-  ment  of  %  com* 
where  in  the  countrey.     In  courts,  as  in  courts  of  record,  or  not  of  »<>"  Barretor, 
recordj  as  in  the  countie,  hundred,  or  other  inferioar  courts.     In  ^'  '•  *^"?'  '^ 
the  cqontrie  in  three  manners :  firll,  in  difturbance  of  the  peace :  ^fg,  -^  -. 
Secondly,  in  taking  or  keeping  of  pofleffion s  of  lands  in  controver-  Lib.  8.fol.3*.K 
noS*  b«J  ficj  not  only  by  force,  but  atfb  by  fubtiltie  and  a  deceit,  and  moft  Cafe  de  Bam- 
commonly  in  fuppreffion  of  truth  and  right :  •  thirdly^  by  falfe  in-  <"«• 
ventionsy  and  fowing  of  calumniations,  rumors,  and  reports,  whereby  1^-5    o^^* 
fiiicord  and  difquiet  may  grow  betweeiie  neighbours  2.  I^oil,  ^|^^ 

,  355.)         (i.RoiJ.Abr.353.J 

*  Sarret9r^^  is  derived  of  this  word  {iarra)  which  ilgnifieth  not  33- E-  «•  Stat^ 
only  a  wrangling  fuit,  but  aifo  fuch  brawles  aad  quarrels  in  the  ^f^'^^^^^^flV 
coaatrcy,  as  are  aforefaid.  (3.  'f^^^,  '^^^ 


thing 
either  that  is  not  due,  or  more  than  is  due,  or  before  it  be  due ;  /V^iafj, ,-,,  % 
fuod  Mf  e/f  dibkum^  vrl  quoJ  tft  'ultra  dtbitum^  <u€l  ante  tewpus  fuod 
^  debitum :  for  this  is  to  be  knowne»  that  it  is  provided  by  the 
il]  flatute  of  IT.  1.  that  no  flierifle,  nor  any  other  minifler  of  the  W^'-**^ 
king,  fliall  take  any  reward  for  doing  of  his  office,  but  only  that  &c-^.».c-*o. 
which  the  king  alloweth  him,  upon  paine  that  hee  (hall  render  dou-  ^'  j^^[  f^ 
ble  to  the  partie»  and  be  punifhed  at  the  king's  pteafure.    And  pi.  Coim  6S. 
thb  was  the  anttent  common  law^  and  was-puniihable  by  fine  and  (1.  Roiu  Abr* 
smprifonment ;  but  the  flatute  added  the  aforefaid  penal  tie.     But  3>) 
fome  latter  ilatates  havine  permitted  them  to  take  m  fome  cafes ; 
by  colour  thereof,  the  king's  officers  and  minifters,  as  (heriffes,  (Pl«wa.  465. 
coroners,  efcheators,  feodaries,  gaolers,  and  the  like,  doe  offend  in  ^^ooij/j^k 
moft  cafes ;  and  feeing  this  ad  yet  ftandeth  in  force,  they  cannot  ^^^ 
take  any  thing  but  where  and  fo  farre  as  latter  ftatates  have  allowed  23.  h.  6  c.  io» 
unto  them.     But  yet  fach  reafonable  fees  as  have  beene  allowed  by  33*  H.  6. 12. 
the  courts  of  juftice  of  antient  time  to  inferioar  minifters  and  at-  *>*  ^'  7*  i7« 
tendants  of  courts  for  their  labour  and  fittendance,  if  it  be  aiked  J^^J'^^'q^^ 
and  taken  of  the  fobjed,  is  no  extortbn,  ^^2.* 

And  all  this  was  refolved  [»]  by  the  whole  court  of  king's  r»]  hu.  13. 
bench,  betweene  Shurte^  plaifltiffe  and  Packer  deputie  of  one  of  the  Jac  Ktg. 
iholffes  of  Londoni  in  an  aQlon  upon  the  cafe  ill  the  king's  bench. 

9  See 
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Sim  the  flMot«-of  21.  H.  8.  cap.  %.  Ibttmg  iowne  the  fees  oflor- 

dioarifs,  rogiAtr^^  and  odier  officerH  io  certaine.  cafes,  and  maivy 

other  iUtutcs;  a»  ibr  eiianiple,  tho  ftatuceofig.  if.  7.  m/«  ^ 

again  ft  uking  of  Sewage  (that  »» takiog  of  aoy  tktag  for  Oiewiiig 

of  wares  and  inerchandtica  that  be  truly  ciilbmed  to  the  king  bo* 

fore)  and  the  like. 

Pi  Com.  in  Of  this  criae  it  u  fiiid»  that  it  is  do  other  than  robberie:  and 

Dine  and  Man-    another  faith,  that  it  is  more  odious  than  robbena ;  for  robbeiie  it 

firngham'ic^re.    appHraoty  and  hath  the  face  of  a  crinie;  but  exCDCcion  pats  on  the 

Mir.  cap.  5§  I.  y\[^^Q  ^f  venue,  ior  expedition  of  juftico^  and  the  like  ;  and  icia 

ever  accoaipatued  with  the  grievous  Hnne  of  perjurie. 
7«  B.  ^%u  Bat  largely  extortion  is  taken  for  any  opprefiioii  by  extort  powef^ 

or  by  colour  or  pr<lence  of  right ;  and  fo  LiuUfu  taketh  it  ia 
this  place.  E.\$oruo  is  derived  ^roin  the  verbe  £xisrfir<»;.  and  it 
is  called  crimen  ixfiJa/ionis,  or  ccmuJJiGnis  :  and  here  barretors  and 
extortioners  are  put  hue  for  examples;  for  if  the  feoffment  be 
made  to  any  other  perAoa  or  perfons^  the  law  is  all  one. 


(,5.  Tn(l.  17^  <«  Pur  maiuUmmu  dc  eux  aver  J**     Maintenance,  moMUUmsntiat  is 

%  InA*  ^1^  derived  of  the  verbe  manutmsret  and  fignifieth  in  law>  ataJung  in 
Sid^'aiL^iit  hand,  beting-  up  or  upholding  of  quarrels  and  fides,  to  the  dii^ 
l^oy*  S^')     '      turbance  or  hindrance  of  common  right ;  Cuipa  ejh  ra/i  immi/ceri 

ad  fe  non  pertimniii  and  it  is  twofcid,  one  in  the  countrev,  and 
[k]  I.  £■ ').  capi  another  ia  the  court.  For  quarrels  and  fides  in  the  court,  [k]  tb« 
14.  10.  K.  3.  ilatutcs  have  inihded  grievous  puniihments.  fivt  this  kinde  of 
cap.  4,  5*  maintenance  o(  qui^rrels  and  (ides  ia  the  coiuur^^  is  punilkablei 

iir]  Mich.  7.       only  at  the  /uit  of  the  king,  [r]  as  it  hath  beene  refolved.     And 
a.  in  the  Starrc-  this  maintenance  is  called  manuteneHtiay  ot  manutef/fio  rtralis,  for 
i^ham^er.  oAample,  as  to  take  po^feilions,  or  keepe  poScffions,  whcttof  Lti/ietm 

(Doc.Pl.c,40.)^,^<'p,,k,^,„jJlik«.(l)  ■• 

The  other  is  called  curialis,  becaufe  it  is  done  femdnit^' placing  iff 

the  courts  of  juftice ;  and  this  was  an  offence  at  the  common  law,, 

and  ia  threefold, 

33. E.  I.  Suua..       Firi),  to  maiataine  to  have  part  of  the  land,  or  iaj  tl^ng>  oat  of 

'^^  ^^^  the  land,  or  part  of  the  debt,  or  other  thing  in  piea.or  fuits  and 

6 'I  1  *  \\         ^^**  "**  called  cambipoNia*  champerties 

2z  H.  6.  7.*  '^^^  fecond  is,  when  one  maiotaineth  the  one  iide,  without  having  « 

9.  H.  7.  21*        any  part  of  the  thing  in  plea,  or  fuit ;  and  this  maintenance  is  two-   [3^9*  ^*J 
(1.  Roll*  Abr.     fold,  gcnerall  maiatenance^  and  fpeciall  maiateoaaco ;  whereof  yoii 
''4-0  ftiaU  reade  at  large  in  our  booket,  which  were  too  long  here  to  be 

20,  H.  6.  !!•        34-  H.  6.  »•       II.  H.  6.  ii.        S.  H.  5.  8.  ,      10.  B.  4.  19.       W.  1.  cap.15. 
0.%,  W.  2^cap.  49.     Artie  fu^  Cut. cap.  11.    F.  N.  B.  171,  17a*    Miuor  c«p.  a.  §  5*     (Mo.  6a 

Ant  157.  Hob.a94) 


37'     •      3  •      of  maintenance  lyclh  again  (I  him  ;  and  if  he  take  money,  a  duit^ 

tantum  may  be  brought  againft  him.  And  whether  the  jury  paflb 
(or  his  fide  or  no,  or  whether  the  jurrcgivc  any  verdi^  at  ali^ 
yet  (hall  he  be  puniAfed  as  a  maintainer  or  embraceor  either  at  th^ 
luit  of  the  king  or  partie* 

Here 

(i)  [See  Note  3x9.] 


iife*  p  Of  Warwmisi  Seft.  tqi. 

4ke  iiatm<$  [a]  of  l.  R^z.i  %  ^er^^y  it  U  ^na^€d»  i^at  £eo£i?-  [a}  u A.  4* 
menu,  made  for  n^iiiit^iiattce  n»a]l  )^  hojdep^  for  none,  and  of  i>p  ^^P*  9*   "^i^i* 
valu^  (q  as  LittUion  pmtetk  bis  cs^e-  at  the  gommon  lavv;  for  hfi  27*  ^*  2.  fol.  2> 
iuripetK  tQ.alloM/  the  feoibiQenty  v)rheiec  he  f'aitii,  u<il  feoffnitnt  fuit  k 
^anJet  C5V. ;  bm  fome  have  faid  thjit.  the  fe^ffeneat  is  not  voide  be- 
twcicoie  the  fee^or  aiKl  fepffee^  hut  to  hip  that  r^hc  hath. 
.    Nqvv*  fiqpe  LUiUtan  wjote,  there  i^  ^  notable  flatute  f^]  made  in  [^]  s^-H.  S. 
f4ppr«/uoi^  of  thecaufes  of  upUwfull  maintenance  (which  is  t^e  ?p^*^*. 
raqil  dangerous  eneoiie  that  JDltice  hath),  the  effed  ofwhichftar  ^    *^^    79*0 
t.ute  is, 

FirS,  that  nO  perfon  (hall  bargaine,  bay,  or  fell,  or  obtaine  any  (2.  Roll.  Abr. 
prctcnccd  rights  or  titles.  113,  114. 

Secondly,  or.  take,  prQiDife«  gr^^nt,  or  covenant  to  hav,e  any  righ^  ^****'  *'5») 
Or  title  of  any  p^rfqn  in  or  to  any  lands,  tenements,  or  heredi- 
taments ;  bat  if  fuch  perfon  which  fo  (hall  bargaine,  Sc^.  their 
anceliojrs,  or  tbey.  by  whom  he  or  they  claime  the  faine^  have 
beene  in  poffeffion  of  the  (ame»  or  of  the  rev-erikui  or  remaindor 
thercoi^  or  taken  the  rc:ats  or  profits  thereof  by  the  fpace  of  on^ 
whole  yeare»  &c  upon  paine  to  forfeit  the  whole  value  of  tt\e 
lands,  &c,  and  the  buyer  or  taker,  &c,  knpwing*  the  fame,  to  forfeit  [j^^j^^J^^ 
alfp  the  value.  a.)  *      *  "^^ 

Thirdly,  provided  that  it  ftall  be  lawinll  for  a^y  perfoB,  bdng  i^ 
lawful!  peifeifion,  by  taking  of  the  yearely  fapme,  rents  or  piTofit-^ 
.to  Qbtaine  an4  get  the  pretence4  right  qr  titleji  ^.  of  a^y  l^nd^ 
ivhereof  he  or  they  (hall  be  in  lawfull  pofTeffion. 

For  the  better  under^nding  of  which  ftatut^,  yoa  muft  obff^ve, 
that  title  or  right  may  be  pretcnced  two  m^nejp  of  wayes : 

Firll,  when  it  is  meerely  in  pretence  or  fup^Oji&tioo^  and  nothing  (i.  Cro.zi%^ 
19  verity*  23^ 

Secondly,  when  it  is  a  good  right  or  title  in  verity,  a^d  nfiadbe  P'-^^o-'n-W-^^ 
pretenced  by  the  aft, of  the  part^e;  ^nd  b9th  thcfe  are  vyithin  tii^  ^.  ^^"^ 
faid  ftatute :  for  exanvple,  if  A,  be  lawfuU  owner  of  land,  and  14  in 
poi&J&oii,  B,  that  hath  no  right  thereunto  gTanieth  t^^  or  con^ 
tradeth  fq^  the  land  with  another  the  graot^  and  tt»e.  grfi9tep 
(albeit  the  grant  be  meerely  void)  are  withi^  the  danger  of  the 
ilatu^e;  for  i^.  hath  na  right  at  all,  b^t  only  in  pret^ncie..  U  ji, 
be  diiTeifed  in  this  cafe.  A*  hath  a  good  lawful]  right  $  yet  if  4" 
being  out  of  poifeffion,  granteth  to,  or  contrafteth  lor  the  land 
with,  another,  he  hath  now  made  his  goi^d. right  of  eotrie  pretenced 
within  the  flatate,  and  both  the  granji^j;  and  grantee  withii^  th^ 
danger  thereof.    Aforthri  of  a  right  in  a^n*    ^uod  mt^,. 

It  is  further  to  be  knowne,  that  aright  or  title  may  be  confi4efe4 
three  manner  of  wayes. 

FirA,  as  it  is  naked  ^ind  vyithput  pcfleffion.  Secondly,  W(hf n  the 
^bfolute  right  commeth  by  releafe  or  othexwife  tq  ^  ^oi»gful];^ppj(- 
fe0ion ;  and  no  third  pericA  hafh  either  jns  pKOprie^fi^  or  ju4  pofi- 
J^otku,  The  third,  .when  he  haA  a.  gocid,  righ^,  9^4  a  ^QpgfuU 
ppfieifion.  hx  to  th(9  fir0,  (bmewhat  hsitb  beene  faid  and  n^or^ 
/hjall  be  faid  hereafter.  h\  to.  th?  fecood^  taking  the  forager  exiimr 
pie,  if  A^  be  dtd'eifed,  and  the  difleile^  releafe  unto  himt  he  may 
prefently  fell,  erant,  or  contraft  for  the  la9d,  and  Aeed  not  tarrie  a 
yeere;  for  it  is  a  rule  upon  this  ftatut^,  th^i^  vij^ofoever  hath  th^  PI*  Com.  Par- 
abfolute  ct^vnerihip  of  any  land.  teaejneat9»  os  hereditaments  (as  in  ^n^ge^s  cafe  ubi 
J  ^  Ibifi  ^"^  ^-^  ^- 


Lib.  3.    Cap,  13.        Of  Warrantle. 


ScGt.  yoi. 


Brooke  tit. 

Maintenance 

3S. 
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this  ctfe  the  dtfleifor  hath)t  there  foeh  owner  may  at  his  pkafure 
bargaine,  grant,  or  contraA  for  the  land,  for  no  perfon  can  thereby 
be  prejudiced  or  grieved.  And  fo  if  a  man  mortgage  his  land» 
and  after  redeeme  the  fane  1  or  if  a  man  recover  land  upon  a  for* 
mer  title,  or  be  remitted  to  an  ancient  right,  he  may  at  any  time 
bargaine,  grant,  or  contraQ  for  the  land,  for  the  reafon  aforeiaid. 
As  to  the  third,  if  in  the  cafe  aforefaid  the  diieifor  dteth  foiled^ 
and  J.  the  difTeifee  entreth,  and  diiTeife  the  heire  of  the  dificifdr» 
albeit  he  hath  an  antieot  right,  yet  feeing  the  pofleffion  is  unlaw* 
fttU,  if  he  bargaine  or  contrad  for  the  land  before  hee  hath  beene 
in  pofleffion  by  the  fpace  of  a  yeare,  he  is  within  the  danger  of 
the  ftatnte,  becanfe  the  heire  of  the  difletfor  hath  right  to  the  pof* 
feflion,  and  he  is  thereby  grieved,  etjic  dejimilihus  :  and  albeit  be 
that  hath  a  pretenced  right  (and  none  in  verity)  getteth  the  pof- 
feffion  wrottgfnlly,  yet  the  ftatute  exteodeth  unto  him,  afwell  aa 
where  he  is  out  of  poifeflion. 

Note,  the  words  of  the  Aatutc  be  (any  pretenced  right),  therefore 
a  leafe  for  yeaivs  is  within  the  ilatute ;  for  the  (btute  faith  not  (the 
right),  hot  (any  right),  and  the  oii^dour  (hall  forfeit  the  whole 
value  of  the  land.     And  where  the  fbtute  fpeaketh  of  rights  in  the' 
plurall  number,  yet  any  one  right  is  within  the  ilatute.  [«]  But  yet 
if  a  roan  make  a  leafe  for  yeares  tp  another  to  the  intent  to  trie 
the  title  in  an  ^eQione  firmat  that  is  out  of  the  ilatnte,  becaufe  r^5Q    Kj 
it  is  in  a  kinde  of  courfe  of  law ;  but  if  it  be  made  to  a  great  man,  L.5    7^     J 
or  any  other  to  Avay  or  coantenance  the  caufe,  that  is  within  thia 
ftatute. 

Alfo  the  flatute  fpeakes  (of  any  right  or  title  to  any  land,  &c.) 
[h\  A  cuftomary  right,  or  a  pretence  thereof  to  lands  holden  by 
copie,  is  within  this  fiatute. 

The  faid  provifo  (which  is  rather  added  for  exp1ana»on,  tha* 
of  any  neceffitie)  extendeth  only  to  a  pretenced  rigiit  or  tide,  and 
CO  a  good  and  cieare  right ;  and  therefore  without  qnefiion,  any 
that  hath  a  juil  and  lawfull  ellate  may  obtaine  any  pretenced  right 
by  releafe  or  otherwife ;  for  that  cannot  be  to  the  prejaUice  of 
any:  nay,  as  hath  beene  faid,  a  difleifor  that  hath  a  wrongfuH 
eftate  may  obtaine  a  releafe  of  the  difleifee,  and  that  is  not  within 
the  body  of  the  a£l,  and  confequendy  ilandeth  not  in  need  of  any 
provifo  to  protefl  him. 

And  tlierefore  [r]  if  there  be  tenant  for  life,  the  remainder  in  fee 
by  lawfull  and  juil  title,  he  in  the  remainder  may  obtaine  and  get 
the  pretenced  right  or  title  of  any  (Iranger,  not  only  for  that  the 
particular  eilate  and  the  remainder  are  all  one,  but  for  that  it  is  a 
meane  to  extinguifli  the  feeds  of  troubles  and  fuits,  and  cannot  be 
to  the  prejudice  of  any,  as  hath  beene  faid.  And  where  the  ila- 
tute faith,  (being  in  lawfull  pofleffion  by  taking  the  yearely  rent» 
&c.)  thofe  words  are  but  explanatory,  and  put  for  example;  for 
howfoever  he  be  lawfully  feifed  in  pofleffion,  reverfion,  or  remain- 
der, it  fufficeth  though  he  never  tooke  profit.  But  the  matter  ob* 
fervable  upon  this  provifo,  which  is  worthy  of  obfervation,  is,  that 
if  a  difi*eifor  make  a  leafe  for  life,  lives,  or  yeares,  the  remainder 
for  life,  in  tayle,  or  in  foe,  he  in  remainder  cannot  take  a-promife 
or  covenant,  that  when  the  difleifee  hath  entred  upon  the  land,  or 
recovered  the  fame,  that  then  he  fliOuki  convey  the  land  to  any  of 
them  in  remainder,  thereby  to  avoid  the  particular  eflat^  or  the 
interefl  or  eflate  of  any  other  j  for  the  words  of  the  provifo  be 

(buy. 
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.(bay»  obtaine,  get»  en*  have  by  any  reafonable  way  or  meane)  and 
^t  18  not  by  promife  or  covenant  to  convey  the  land  after  entrv 
or  recovery ;  for  that  is  neither  lawful],  bein^  againft  the  expr^fl!e 
purview  of  the  body  of  the  a&,  and  not  realonable^  becaufe  it  is 
to  the  prejudice  of  a  third  perfon.  fiut  the  reafonable  way  or 
meane  intended  by  the  ftatute,  is  by  releafe  or  confirmationv  or  fuch 
conveyances  as  amount  to  as-mach  :  and  this  agreeth  with  the  letter 
of  the  law,  viz.  the  pretenced  right  or  title  of  any  other  perfon ; 
and  rights  and  titles  are  by  releafe  or  confirmation ,  as  by  reafon* 
able  wayes  and  meanes  lawfully  transferred  and  extinfl :  and  the 
words  of  promife  or  covenant*  &c.  which  are  prohibited  by  the 
body  of  the  s£t,  are  omitted  in  the  provifo. 

**  Relinqu^U  poffiffiony  ^c^  This  muil  be  anderflood*  that  (2.  Rep.  31. 
before  livery  of  feiSn  upon  the  feoffement,  J,  de  B.  departed  out  ^'^  ^*  ^) 
of  the  honfe ;  for  othenvife  the  livery  and  feifin  (hould  be  void,  be- 
caufe A,  de  B,  was  in  poffeffion.  And  Littleton  here  faith,  per  um 
fmt  defioffment^  fo  as  albeit  the  deed  were  made  before  the  departure 
it  is  not  materiall ;  but  the  departure  muft  be  before  the  livery  of 
feifm,  for  that  doth  worke  the  diffeifm.  And  yet  that  which  Ltt-^ 
tkion  (kith  is  true,  that  the  feofiement  was  th^  caufe  that  he  relin- 
qidlhed  Ids  poi&ifion ;  for  otherwife  he  would  not  have  done  it.  - 

Bat  admit  that  A,  d$  B.  had  departed  for  any  other  caofe,  yet  if 
J*,  de  G:  enter  and  enfeoffs  ceruine  barretors  or  extortioners,  or  any 
other  with  warrantie,  this  is  a  warrantie  that  commenceth  by  dil* 
iei£n9  for  that  the  feoffement  worketh  a  diHeiiin. 


Seft.  702. 

*  ♦ 

T  TRMy  fi  hom  que  nul  droit  ad  A  L  S  O,  if  a  man  which  hath  no 
^  d^itttrfr  en  auiers  Unements^  entra  ^^^  right  to  enter  into  other  tene- 
ien  mfmes  les  tenementSy  et  incontinent  ments,  enter  into  the  fame  tenements^ 
intfiut  unfeqffement  as  outers  per  fin  and  incontinently  make  a  feofibmcnt 
fait  ove  garrantie^  et  deliver  a  euxjei^  therof  to  others  by  his  deed  with  war- 
Jfo,  celgarrantie  commenei  ter  diffeifm^  ranty,  and  deliver  to  them  feifini  this 
pur  ceo  que  le  dijeijin  et  k  feoffement  warranty  commence  by  difleifm,  be- 
fueront  faits  quafi  uno  tempore.  Et  caufe  the  diileifln  and  feoffment  were 
que .  coQ  ift  ley^  poiez  veier  en  un  pUe  ^made  as  it  were  at  one  tiqie.  And 
*  M.  1 1.  Ed.  3.  en  unbriefe  de  for-  that  this  is  law,  you  may  fee  in  a  plee 
nedon  4n  Ic  r^crter.  ^.  11.  £•  3.  in  a  writ  oi  formedon, 

in  the  reverter. 

THIS  doth  explaine  that  which  hath  bcene  faid  before.     And  See  before  In  th« 
albeit  Lrtthton  ufcth  the  words  (and  incontinently  thereof  Chapter  of  Rc^ 
make  a  feoffement) ;  and  that  in  this  cafe  oi  Littleton  the  diflVifin  AVRep.  yq.] 
and  feoffement  were  made  (quafi  uno  tempore) ;  yet  if  the  difleifm  ^g"  e.  3.  6. 
were  made  to  the  intent  to  make  a  feoffment  with  warrantie,  albeit 
*  <«  the  fooffement  be  long  after  this  (as  hath  beene  faid)  is  a  warrantie 

\yjO.  a,J  that  commenceth  by  diffeifm. 

'     «  Muh. 

*  M.  IX.— •offiirff  xzxi.  L.  and  M.  and  Ro!i. 


Lib.  3.     Cap,  13.        Of  Warranties 

td]  31.  E«  3.  tit. 
Can.  i8» 


Se<a.  70  J* 

^  If.  E.^.^  Hits  h  nitfliik«n>  Md  thbvM  be  [/I  3f« 
£.  3.  and  fo  is  the  originally  which  cAfe  you  (hall  fee  In  Mallei 
Fiixher6ert*5  Abridgment,  for  there  ii  tto  booke  at  larjre  of  that 
)reare.  Hereby  yon  may  pch-ceive  that  learned  men  ^tooke  ndt 
only  to  the  cam  reported,  out  mito  record s^  as  /on  may  feft  L/>- 
//r/0»  did ;  for  Fincher^rt  put  thk  cafe  in  pHnt  long  afiter,  as 
dfewfaere  bath  becne  ibewed. 


Stdl.  703. 


QARRANTr  lineal  eftMhome 
frifie  it  term  enfre^  \  fa'tftoffe" 
mMferfonfaif  a  un  autet^  et  ohlige 
luy  it  fes  heires  a  garranty^  et  ad  iJTue 
gt  morufty  et  U  garrantie  difcendyi  a 
f$n  iffuiy  ceo  ejl  lineal  garranty.  JEt  la 
caufe  pur  ceo  que  %  ^Jl  ^^  lineal  gat" 
raniiey  n*e/l  pur  ceo  que  le  garranty 
Sfcendift  de  le  pier  a  fon  heire  \  mes  la 
caufe  ejiy  pur  en  ijae/i  nui  tielfait  ove 
garranty  fui£iH  fait  per  k  pier^  dmrque 
le  droit  dc  les  teftetmnts  difcettdero'n  al 
beircj  et  P heire  conveyeroit  le  difcini  de 
\  fon  pier y  lie. 


WARRANTYJineaH  is,  where 

a  riian  feifcd  of  lands  Ih  fee, 
maketh  a  fedffembnt  by  his  deed  to 
another,  and  bindes  himillfe  and  hi^ 
heires  to  warrantie,  and  hath  iitue  and 
die,  and  the  warranty  defcetid  to  his 
iiTue,  that  is  a  lineal  ^irarrtoty.  Aiid 
the  caufe  why  this  is  caHed  lineiM. 
warrantiC)  is  not  becaufe  the  v»«irran- 
tie  defcendeth  from  the  fdthetlohis 
heire ;  btit  the  catrfe  is,  fbr  that  if  lio 
fuch  deed  tvith  warrjinrte  had  befim* 
Wfldcby.tteflthcr,  then  ttie  Mgfrt/jf 
the  tenements  (hould  defccnd  to  the 
heire,  and  the  heire  fliould  convey  the  • 
dtfcent  from  his  father,  &c. 


(i.Rep.  I.}         «< 


(Poft,  371.  «• 
375-  »•) 


(3.  Rep.  50. 
35.E.  3.  Gi 

73* 


) 


r^ARRA'STY  lineal ,  UcV  A  warrantie lineall  is  a  covenant' 
reall  arfhexed  to  the  l<md  by  hhn  w4nch  eidfer  was  o'^^,  6r 
Blight  have  inherited  the  land,  and  ^iroffl  whom  his  heire  fine^ 
or  collaterall  might  by  poffibiliiie  have  claimed  the  Tend  as  heire 
from  him  that  made  the  warranty  ;  whereof  LittUivn  himfelfe  pat- 
teth  divers  cafes,  which  ihall  be  explained  in  their  proper  places. 
And  ih  this  cafe  put  in  this  Se£lion,  Littleton  (once  for  all)  fhewet\, 
tliat  thfc  reafori  of  thfr  Example  here  put,  is  becaufe  if  no  fuch  alic-- 
naiton  with  warrantii  (for  fo  is  Littktdh  t6  be  intended)  bad  beene 
Aade»  the  very  lands  had  d^cended  to  th'c  hrfrs,  fo  as  the  cafe 
b'e'm^  pnt  of  lands  in  fce  finipJc,  the  rf!ief»ation  witho^it  the  war- 
rantie had  barred  the  heire.  And  n(n^,  tha't  it  is  called  k  XkktJX 
warrantie  (1),  not  bedaufe  it  muft  defcend  updn  tht  linodl  hwe( 
for  be  the  heire  lineall  or  collaterall,  if  by  poflibility  he  might 
daime  the  land  from  him  that  made  the  warrantie,  it  is  lineall ; 
having  regard  to  the  warraAiie,  and  title  of  the  land.  A^  alTb  it 
H  called  lineall,  in  re^ed  that  the  warrantie  made  by  him  that  hM 
no  right  or  poffibility  of  right  to  the  land,  is  called  collaterall,  in 
regard  that  it  is  collaterall  to  the  title  of  the  land.  And  it  is  alfo 
to  be  obferved,  that  in  all  the  cafes  that  Littleton  hath  put,  or  ihall 

pn^ 


f  et  added  L.  and  M.  and  Roh* 
}  eeo  added  !#•  and  M«  and  Roh. 


y  fin--^i  L.  and  M.  and  Rofaw 


(1)  [Sec  Nate  126.] 


I  ^ 


Lib.  3. 


Of  Warranlic. 


Sedt.  704, 


pnt,  the  lincflAl  or  colJaterall  warranty  doth  binde  th«  ht&t ;  «nd 
tiverefore  the  foccHlbvr  clahhing  in  another  right,  fiiiftll  trot  b^ 
henmd  by  the  warrantie  of  any  natorall  ancedour.    For  whi<^h 
Cfiufe  [r]  in  ^  juris  ntntm  brought  by  a  parfon  of  a  charch,  the  col-  M  *7- H.  ^ 
laterall  warrantie  of  his  aoceftour  is  no  barpc,  for  that  he  demanoleth  * 

the  land  ia  the  right  of  his  chorch  in  his  politike  capacitie,  and 
the  warrantie  defccndeth  on  him  in  his  naturall  capacilie.  [df]  Bdt  T^l  54»  £•  3* 
feme  have  holdvn,  that  if  a  p:jrfon  bring  an  aflife,  that  a  collacerall  ^^'  ^'' 
warranty  of  his  anceilour  (hall  binde  him  ;  and  their  reafon  is,  for 
370*  b*J  that  the  alCfe  is  brought  of  his  poHeflicn  and  feifin,  and  he  ihall 
recover  the  meane  profits  to  his  owne  ufe ;  but  feeing  he  is  feifed 
of  the  freehold,  whereof  the  aflife  is  brought  injure  tccUfi<t^  which 
is  in  another  right  than  the  warrantie,  it  feemeth  that  it  ihould  not 
be  any  barre  in  the  affife.  The  like  law  is  of  a  biOiop,  archdea« 
con,  deane,  mailer  of  an  hofpitall,  and  the  like,  of  their  fole  polTef- 
lions,  and  of  the  prebend,  vicar,  and  the  like. 

**  Et  oblige  luy  rf/es  hcires,**    [•]  Ki»g  H.  3.  gave  a  mannof  to  [•]  45»  A^-  ^ 
Edmttmi  eftrie  of  Cornwall,  and  to  the  heires  of  his  body,  faving  ^- ^*  3*  5^ 
file  poCibilitie  t)f  reverter,  and  died :   the  carle,  bcfor*  the  fta-  ^^«°'i*^^ 
tace  oftF.  2.  a^.  t.  iii  ^tomis  conditionaUhuSf  by  deed  gave  the  faid  (8.  Rt^»  t?* 
OHUinor  to  another  in  fee  with  warrantie  in  exchange  for  another  Ant.  19.  k) 
sannor,  and  after  the  faid  ftatate  in  the  z^.  yeare  of  £.  i .  dieih 
without  tflue,  leaving  alTets  in  fee  iimple;  which  warrantie  and 
aiTets  defceoded  upon  king  £.  i.  as  co£q  germaine  and  heire  of  the 
faid  carle,  viz.  fon  and  heire  of  king  Henry  the  third,  brother  of 
kicbard  carle  of  Cornwall,  father  of  the  faid  carle  Edmund,     And 
it  was  adjudeed,  that  the  king,  as  heire  to  the  faid  earle  Edmund, 
was  by  t  ie  faid  warrantie  and  aiTcts  barred  of  the  poffibiirtie  t)f  re-  Tfdc  47.  H  6« 
iFcrter,  which  he  had  cxpe6taht  upon  the  faid  gift,  albeit  the  war-  G*'*"-  4*« 
rantie  and  aficts  defccnded  upon  the  naturall  body  of  king  £.  i.  3^*  ^*  3-  ^*"'» 
as  heire  to  a.fubjefl;  and  king  £.  i.  claimed  the  faid  mannor,  as 
ill  his  reverter  in  jurt  corwi/e  tn  the  capacity  tt^  his  body  pditike, 
in  which  right  he  was  fetfed  before  the  gift.     In  this  cafe,  how  by  ^\^t  Se£{.  71  r# 
fhe  death  oi  the  ^d  earie  Edmund  wkfaoat  ifioe,  the  kiag's  tide  by  '^l}'\ 
leverter,  and  ihe  warrantie  and  afiets  came  together,  and  that  the  i^^^Jj*'   ^ 
warrantie  waa  coUaterall,  yet  the  kiog  fiial)  not  be  barred  mihout  Vau^37o^ 
aflets,  as  a  fabjeft  ihall  be ;  and  many  other  things  are  co  be  ob^ 
lerved  in  this  cafe,  wnich  the  learned  reader  will  obferre.  ( i } 


Seft.  704, 


'C!^R  fi  feit  pier  et  fiis^  et  le  fits 
purtJjaJe  *  terres  enfee^  et  le  pier 
de  ceo  dijjcijjl  fan  fiis^  et  f  allena  a  un 
auter  en  pi  per  Jon  fait^  et  per  mefme 
le  fait  ohh  ]e  luy  et  fe%  h fires  a  gar^ 
rantir  mefmes  Us  tenements^  l5fc,  et  le 
pier  moruji  \  ore  eft  lefits  barre  d^aver 

Us 


(1  Rep.  51.) 


■p  O  R  if  there  be  father  and  fonne, 
^  and  the  fonne  purchafe  lands  in 
fee,  and  the  father  of  this  diiTeifeth  his 
ibnne,  and  alieneth  to  another  in  fee 
by  his  deed,  and  by  the  fame  deed 
binde  him  and  his  heires  to  warrant 
the  fame  tenements,  &c.  and  the  fa- 
ther 


*  terreS'^temmentSf  L*  and  M.  and  Rob.        f  ceo  added  L.  and  M«..and  Roh* 

(i)  [See  Note  321.] 


Lib*  3.    Cap.  1 3*        Of  Warfiintic. 

Us  dits  ttnenunts ;  car  si  fu  pctt  ter 
tfcunfwty  niter  auUr  miam de  la  liy^ 
aiver  mefmes  us  iems  per  caufe  del  dit 
garramie*  Et  ce$  eft  nn  collateral 
garraniy ;  et  uncore  legarranty  difcendlft 
\mialmint  di  U  pier  a  1$  fits* 


Scd.  yo$i 

ther  dieth ;  now  is  the  Ton  barred  ta 
have  the  fiud, tenements  ;  for  be  can- 
not by  any  fuit,  nor  by  other  meaoB 
of  law,  have  the  fame  lands  'by  caufe 
of  the  (aid  warrande.  And  diis  is  a 
collaterall  warrantie;  and  yet  the  war- 
rantie  defcendeth  lineally  from  the  fiu 
ther  to  the  fonne. 


Scdt  705. 


M 


E  S  pur  ceo  que  fi  nul  ttel  fait 
9ve  gorrantie  ujl  ejlre  fatty  le  fits 
an  nul  nuiner  puijbit  conveyer  le  title 

J  jut  it  ad  a  les  tenenUnts  defon  pier  a 
ujy  entant  que  fen  tier  n'avoit  afcun 
eflate  en  droit  en  les  tenements  \  pur 
ceo  tiel  garrantie  eft  atpel  collateral  gar^ 
ranticy  entant  que  celuy  fuefift  le  gar^ 
rantie  eft  collateral  a  le  title  de  les  tene^ 
ments:  et  ao  eft  a  tant  a  dire^  que 
aftuy  a  que  le  garrantie  difcendifty  ne 
puijfoit  a  luy  cemveyet  le  title  que  il  ad 
it  les  tenements  per  my  ceftuy  quefift  le 
garrantie^  en  cos  que  nul  tiel  garrantie 
fuitfait. 


13  U  T  becaufe  if  no  fuch  deed  with 
warrantie  had  beene  made,  the 
(bnne  in  no  manner  could  convey  the 
title  which  hee  hath  to  the  tenements 
from  his  father  unto  him,  inafmuch 
as  his  father  had  no  eftate  in  right  in  [171.  jU 
the  lands ;  wherefore  fuch  warrantie 
is  called  collaterall  warrantie^  inaf- 
much as  he  that  maketh  the  warrantie 
is  collaterall  to  the  title  of  the  tene-* 
ments :  and  this  is  afmuch  to  fay,  at 
hee  to  whom  the  warrantie  defcend* 
eth,  could  not  convey  to  him  die  title 
which  hee  hath  in  the  tenements  by 
him  that  made  the  warrantie,  in  cafe 
that  no  fuch  warrantie  were  made. 


5  ^-  3-  «4- 
46.  £•  s«  »• 

19.  H.  8*  II* 

S.  R. ».  Gftr. 

ICO.  yid.s«a* 


[«1 46.  E.  3. 6. 
5.1.  3.  14. 


T-IERE  Littleton  putteth  aaexampte»  proving  that  it  is  not  called 
^  '^  lineally  becaufe  it  defcendeth  lineally  from  the  father  to  the 
fon ;  for  in  this  cafe  the  warrantie  defcendeth  lineally*  and  yet  is  & 
collaterall  warrantie.  In  this  example  you  muft  intend  that  the  dif- 
feifin  was  not  of  intent  to  alien  with  warrantie  to  barre  the  ibDoe; 
bot  here  the  diffeiiin  being  done  to  the  fonne*  without  any  fuch  in- 
tent*  the  alienation  afterwards  with  warrantie  doUi  barre  the  foone; 
becaufe  that  albeit  the  warrantie  doth  lineally  defcend,  yet  feeing 
the  tide  is  collaterall,  that  is»  that  the  fonne  claimeth  not  the  land  as 
heire  to  his  father,  therefore  in  rtfpe£t  of  the  title  it  is  a  coDaterall 
warranties  And  thus  doth  Littleton  agree  [r]  with  the  autboritie  of 
our  bookes.  So  as  the  diveriities  do  iland  thus.  Firft,  where  the 
diiTeifin  and  feoflpement  are  uno  tempore^  and  where  at  feverall  times. 
Secondly!  where  the  difleiiin  is  with  intent  to  alien  with  warrantie» 
and  where  the  difleifin  is  made  without  fuch  inteut^  and  the  alieM* 
tion  with  warrantie  afterwards  made. 


Scd. 


Lib*  3* 


Of  Warrantie.  Sed.  706,  707.- 


Seft.  706. 


jTEM^ft  filt  at  eh  p!ir,  it  Jits,  it 
'^  U  at  il filt  diffeifii,  in  qui  poffejion 
k  piir  nUas  per  fin  fait  ove  garrantie^ 
^c*  et  mortifij  et  puts  Paiel  morufi ;  are 
lefits  eft  harre  d*avir  Us  tenements  per 
k  garrantie  del  pier.  Et  ceo  eft  appel 
Hneal  garranttey  pur  eeo  que  fi  nul  tiel 
garraniie-fiiity  lefits  nepuijjiit  conveyer 
U  droit  dt  lis  tenements  a  luy,  ne  mon/lre 
coment  il  eft  hire  al  aiel  forfiue  per 
nuane  del  pier. 

to  hini)  nor  fhew  how  hce  is  heire  to 
father. 


A  LSO,  if  there  bee  grand&ther, 
■^  father,  and  fon,  and  the  grand- 
father is  difleifed,  in  whofe  poireilion 
the  father  releafeth  by  his  deed  with 
warrantie,  &c.  and  dietb,  and  after  the 
grandfather  dieth;  now  the  fon  is 
barred  to  have  the  tenements  by  the 
warranty  of  the  father.  And  this  is 
called  a  lineall  -warrantie,  becaufe  if 
no  fuch  warrantie  were,  the  fon  could 
not  convey  the  right  of  the  tenements 
the  grandfather  but  by  means  of  the 


TJERE  Littlfton  patteth  an  example  where  the  fon  tnuft  claime 
^^  the  land  as  heire  to  his  grandfather;  and  yet  becatife  hee  can- 
not make  himielfe  hei|;e  to  his  grand fadier  but  by  his  father,  ic  is 
lineall  • 

And  it  Is  to  bee  obferved>  that  the  warrantie  in  this  cafe  defcended 
upon  the  fon,  before  the  difcent  of  the  right,  which  happened  by 
the  death  of  the  grandfather,  in  whom  the  right  was.  Fide  Littleton 
Cap.'de  Releajesp\iid  after  in  this  Chapter,  SeS.  707.  and  741. 

«•  Pier  rehafi  per  fin  fait  ove  garrantie,^*  [f]  It  is  to  be 
knowne,  that  upon  everie  conveyance  of  lands,  tenements,  or  here- 
ditaments, as  upon  fines,  feoffments^  giftSy  &c.  releafes  and  coa* 
121.  b.l  firmations  made  to  the  tenant  of  the  land,  a  warrantie  may  bee 
'^  made,  albeit  hee  that  makes  the  releafe  or  confirmation,  hath  no 
right  to  the  land,  &c. ;  but  feme  doe  hold,  that  by  releafe  or  confir- 
mation, where  there  is  no  eftate  created,  or  tranfmutation  of  poifef. 
Hon,  a  warrantie  cannot  be  made  to  the  afTignee. 

44.  £.  3*  Cone  de  Vouch.  2Z*     12*  H4  7.  i.    Vide  Seft.  733.  732.  745. 


X.  H.  4.  33. 
35.  £.  3.  Gar« 

73- 


(3.  Rep.  59. 
Ant.  265.  a. 
Poft.  386.) 

Voucher  100. 
16.  £.3.  ibid.  87* 
18.E.  3.  ibid.^ 
10.  E.  3.  5». 
21.  E.  3.  27. 

It.  H.  4.  22. 

(Poll.  385.  a.) 


Se<S.  707. 


TTEMy  fi  home  ad  ijfue  deux  fits 
'^  et  eft  difiiifte^  it  P eigne  fits  reUffa 
al  dijfiifir  per  fon  fiait  ove  garranty^ 
^O  et  moruft  fans  tfjue^  et  apres  ceo  le 
pier  m»ruft^  ceo  tft  un  lineall  garrantie 
al  puifne  fitSy  pur  ceo  que  cement  que 
f  eigne  fits  morift  en  la  vie  le  plery  un-- 
€ore  pur  cio  que  per  pojfibilitie  il  puifi 
ftfit  ifircy  que  il  puifioit  conveier  a  luy  U 
titU  del  terre  per  fon  eigne  frercy  fi  nul 

tiel 

You.  n. 


A  L  S  O,  if  a  man  hath  ifilie  two 
'^^  fonnes  and  is  difleifed^  and  the 
eldeft  fonne  releafe  to  the  difieifor  by 
his  deed  with  warrantie,  &C  and  dies 
without  ifTue,  and  afterwards  the  fa* 
ther  dieth,  this  is  a  lineall  warrantie  to 
the  younger  fonne,  becauib  albeit  tho 
eldett  fonne  died  in  the  life  of  the  far- 
ther, yet  by  poffibtlitie  it  might  have 
beeue,  that  hee  might  convey  to  him 

ihf 


Lib.  3.    Cap.  I3.  Of  Warranties 


St(k.  ^6^. 


lift  garrantii  fuijfoit.  Car  i!  puiffhlt 
ffirc^  que  opres  la  mort  le  pur  Pei^m 
frert  eniroit  en  les  tenetnents  et  msrujt 
Jam  ijfuey  ei  donque  le  put fne  fits  con^ 
veyera  a  luy  le  title  per  f  eigne  ♦  fits, 
Mes  en  trel  caSy  fi  le  Jiuijhejits  retejfe 
eve  gjrrantie  a  k  dijfetfory  et  morujt 
fans  ijjiiey  ceo  efl  un  collateral  garran^ 
tie  lil  eigne  f  fiis^  pur  ceo  que  de  iiel 
ttrre  que  fuit  al  pur^  t eigne  per  kuI 
fojfibiliiie  poit  conveyer  a  luy  le  title 
per  meane  de  le  puifre  XfitS" 


the  title  of  the  land  by  his  elder  bro- 
ther, if  no  fuch  warrantie  had  beene. 
For  it  might  bee,  that  after  the  death' 
of  the  father  the  elder  brother  entred 
int6  the  tenements  and  died  without 
iffue,  and  then  the  yongcr  fonne  fhal! 
convey  to  him  the  title  by  Ae  elder 
fonrf  But  in  this  cafe,  if  the  younger 
fonne  rcleafeth  with  warrarttie  to  the 
difleifor,  and  dteth  without  ifiiie,  this 
is  a  cotfaterall  warrantie  to  the  dder 
fon,  becaufe  that  of  (uch  land  as  was 


the  father's,  the  elder  by  no  poflibilitie  can  convey  to  him  the  tide  by  meancs 
of  the  younger  fon. 

33  1.3.037,73.  TJ  E  R  E  Littleton  pntteth  an  example,  where  the  hexrc  that  is  to 
r*  a   ^'m^\  be  barred  by  the  warranties  is  not  to  make  his  diicent  by  him 

U'    *?•     •}      ihat  made  the  warrantie,  as  in  the  cafe  before;  and  yet  bccaafe 

by  pofirbilitie  he  might  have  claimed  by  the  eldeft  fonne,  if  he 
had  iurvivfd  the  father,  and  died  without  iAbe,  and  fo  the  younger 
brother  might  by  pol&bilitie  have  beene  heire  to  him^  the  warrantie 
is  Hneall. 

And  here  it  is  to  be  noted,  that  the  warrantie  of  the  cldeft  fonne 
defcended  before  the  right  defcended  i  whereof  more  ihall  be  faid 
hereafter,  SeS»  741  • ;  and  the  opinion  of  LittUtM  m  this  cafe  is 
holden  for  law,  againfl  the  opinions  in  35^.  E,  3*  Gar*  73. 


^.  I.  3.  1 6. 

jS  £•  3  ai. 

46.  E.  3>  ^S• 

S.  R.  2.  Oau 

lox. 

(2.  RolL  Abr. 

in-) 


"  Met  en  tiel  cmfe  le  fuijnejits  rcleufe  ove  garrantie,  ^cJ*  This 
warraniie  in  this  cale  is  collatcrall  10.  the  eMeli  fonne,  and  to  the 
if/ues  o^  his  bodie;  but  if  the  eldeft  fonne  dieth  without  ilTue^f  his 
bcdie,  then  the  warrantie  is  lineal!  to  the  ifTues  of  the  bodie  of  the 
youngeil :  and  lb  the  warrantie  that  was  collaierall  to  fome  peiions, 
Biay  become  hneall  to  others. 


Sedt.  708 


[372- 


T  TE  Afj  ft  tenant  efi  h  taile  ad  If- 
fiu  trois  fit 5^  et  difcontinue  U  tuiU 
en  feey  et  le  mu!nrs  fits  r<  li^Th  ptr  fon 
fait  al  fi'tfiontinttee^  et  otlice  h'y  it fis 
htirss  a  garrantii  ^  Cffc.  et  puis  h  tenunt 
en  le  taile  morujt^  et  le  muhus  fits  mo- 
rujt  fans  ijfue^  ere  I' eigne  fits  ejl  bar  re 
d^aver  ^fcunrcco-verie  per  briefe  de  for- 
n:edon,  pur  ^eo  que  le  garrantie  del 
iiiuines  frere  cji  collateral  a  luy^  entant 
que  il  ne  poit  per  nul  manner  conveyer 
tf  lay-  per  force  del  taile  afcun  difcent 

'^  fits  not  in  L.  and  M.  nor  Roh. 
f  Jds  >iot  ui  L.  and  M.  nor  Koh. 


ALSO,  if  tenauAt  in  taile  hath 
^^^  ifTuc  three  fonnes,  and  difconti- 
nue the  tayle  in  fee,  and  the  middle 
fon  rclcafe  by  his  deed  to  the  difccn* 
tinuee,  and  biitde  him  and  his  heires  to 
warrantie,  &c.  and  after  the  tenant  in 
taile  dieth^  and  the  middle  &>n  dieth 
without  ilTae,  now  the  eldeft  fonne  is 
barred  to  have  any  recoTcrie  by  writ 
of  formedon^  becaufe  the  warrantie  o£ 
the  middle  brother  is  coUaterall  to 
him,   inafmuch  as   hee   can  by  no 

meanta 

i  fits  not  in  L.  and  M«  n«r  Roh. 
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f>er  U  muljiiS,  iipur  ciQ  c^eft  un  coUa^  meahes  convey  to  him  by  force  of  the 

Mtral  garronUi.     Mis  in  ceft  cas  Ji  tayle  any  difcent  by  the  middle,  and 

.  t  eigne  fits  devUfins  ijfuey  ore  le  puifne  therefore  this  is  a  collateral  warranties 

frere  poit  bien  avtr  un  briefe  de  form-  But  in  this  cafe  if  the  eldeft  fonne  die 

don  en  le  difcender^  ei  recovera  mefme  without  iffue,  now  the  youngeft  bro- 

ie  terriy  pur  ceo  que  le  garrantie  del  thcr  may  well  have  a  writ  oiformdon 

mulnes  eft  lineal  at  fits  puifne^  pur  ceo  in  the  difcender,  and  fliall  recover  the 

'que  ilpuiffoit  eftre  que  per  poffibilitie  le  fame  land,  becaufe  the  warrantie  of  the 

mulnes  puijfoit  efire  feiftt  per  force  del  middle  is  lineall  to  the  youngeft  Ton, 

taiU  apres  la  mort  fin  eigne  frere^  et  for  that  it  might  bee  that  bv  poffibili- 

donque  le  puifne  frere  puijjoit  conveyer  tie  the  middle  might  bee  feifed  by  force 

fin  title  de  difcent  per  le  mulnes,  of  the  taile  after  the  death  of  his  eldeft 
brother,  and  then  the  youngeft  brother  might  convey  his  title  of  difcent  by  the 
middle  brother. 

XJ  £  R  E  B  Y  it  alfo  appearcth,  that  a  warrantie  that  is  coUaterall  (Dr.  and  Stud. 

**^  in  refbcft  of  fome  pcrfonj,  may  afterwards  become  iineall  in  i53-  •>•) 

refpe<a  of  others.     Whereupon  it  followeth,  [♦]  that  a  collateral  ,^,f '  *•  ^*^' 

warratiiie  doth  not  give  a  right,  but  bindeth  only  a  right  fo  long  [•j'43.  Aff  44. 

as  che  fame  continueth :  but  if  the  coUaterall  warrancie  be  deter-  24.  H.  -8.  tit. 

mined,  removed,  or  defeated,  the  right  is  revived.     [/]   And  yet  Taile.  Br. 

in  an  aflife  the  plainiiffe  hath  made  his  title  by  a  collateral  war-  ^  *?•  5>  6-  ^t« 


ran  tie. 


34.  E.  3. 
t/J  i6.i! 


Droit  29.      19.  H.  6.  59.      2t.  H.  7.  40.      5.  H.  *f»  29.      3.  H.  7.  9.  b.        [/]  16.  Afll  p.  26* 
27.  Aif.  74.    29.  Afl*.  50.       43.  Aft  8.       14.  H.  4.  13.       19.  H.  6.  6o. 

«*  Barre  *'  is  a  word  common  afwell  to  the  Englifh  as  to  the  (Doc  PUc.  54.) 
French,  of  which  commeth  the  nowne*  a  bar,  barra.     It  (Ignilicch 
legally  a  deftrodion  for  ever>  or  taking   away  for  a  time  of  the 
a^Tipn  of  him  that  right  hath.    And  harra  is  an  Italian  word,  and 
.figniiieth  barre,  as  we  ofe  it ;  and  it  is  called  a  plea  in  barre,  when 
fuch  a  barre  is  pleaded.    Here  Littleton  putteth  an  example  of  a  (^f*  *nd  Stud. 
bajTC  of  an  efiatc  taile  by  a  coUaterall  warranty.    It  is  to  be  obferv-  5^-  *-) 
ed,  that  in  fome  cafes  an  eilate  laile  may  be  barred  by  fome  a^s 
of  parliament  made  fince  Littleton  wrote ;  and  in  fome  cafes  an 
eftace  taile  cannot  be  barred,  which  might  when  Littltton  wrote 
have  been  barred.     For  example,  if  tenant  in  tayle  levie  a  fine  4-H.7.C.  24.  & 
with  prodamacioos  according  to  the  ftaiute,  this  is  a  barre  to  the  3^'  "•  ^-  *^'  3^- 
eilate  taile,  but  not  to  him  in  revejiion  or  remainder,  if  hee  male-  (10.  Rep.  43.) 
,  eth  his  claime,  or  purfue  his  adion  within  five  yeares  after  the  flate 
taile  fpent. 

^  [b}  If  a  gift  be  made  to  the  eldeft  fonne,  and  to  the  heires  of  [b]  D»lifon 
his  bodie,  tiw  remainder  to  the  father  and  to  the  heires  of  his  bodie,  y.^^'.f^^*  ^^ 
,  the  father  dicth,  the  eldeft  fonne  levieth  a  fine  with  proclamations,  ^J  84!  jc^ 

:372*  b.l.  and  dieth  without  iitue;  this  ftiaU  barre  the,  fccond  fonne,  for  the  cafe  dcVlnrt* 
remainder  defcended  to  the  eldeft.  (3.  Leon.  10.) 

If  tenant  in  uile  be  diffeifed,  or  have  a  right  of  adlion,  and  the  (Ant.  laa  b. 
teaaot  of  the  land  levie  a  fine  with  proclamations,  and  hvt  yeares  9.  Rep.  104. 
naffe,  the  right  of  the  eftate  laile  is  barred.    .  ^\o^.  374.  a. 

375- »• 
Cro.  £1U.  896.     Noy  46.     Dyer,  3.  b.  133.  a.) 

[^]  If  tenant  in  taile  in  poffeffion,  or  that  hath  a  right  of  entrie,  W  »^-  "•  8. 
bee  attainted  of  high-trealon,  the  eftate  taile  is  barred,  and  the  ^^^Jh.  8. cap.  10. 
land  is  forfeited  to  the  king;  and  none  of.thefe  were  barred  when  j.  £.'5/0.  n. 

Littleton  Stant  PUCor^o. 
F  f  »  »«. 
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Liitletott  wrote.     A  lineal!  warrantie  and  afiets  ms  a  barre  to  the 
'*  ttlate  tailc  when  LittUtom  wrote  {  whereof  more  (hall  be  (aid  here- 

afier. 
f<]  ft.  t,  4.  t^.      [r]  A  common  reco? erie  with  a  Toocher  over*  and  a  jndranent 
Taluram*!  caic.  to  recoter  in  value,  wai  a  barre  of  the  eftatc  C^e  when  Lit/Iet9m 
r</l  VidedeTuit  wrote.  [^]  And  of  common  recoveries  there  bee  two  fons,  vias. 
Sett.  690.  one  wito  a  iingie  voucher,  and  another  with  a  double  voocher,  and 

y"ct*pjiick's  '^*'  "  °^^'^  common  and  more  fafe :  there  may  be  morfe  vouchers 

97.106.    Lib.  f . /bl.  61.  Ctperi  ciiro.    Lib  ».foU  16.  5»«74.77.    Lib«  6.  fol.4i,4a.   Lib.  i<x 
fol.  37.  Marie  Porliot  ton*!  cafe.      .  (Ante  335.  a. j 


[r1  3S.  H.  S. 

taile  Br.  41. 
PI.  Com.  fol. 
55 $.    29.  H.  8. 
D;er  51. 

r/]  34.  H. «. 


U]  Trin.  «3. 
£iiz.interDively 
ft  Afhmn  re* 
foiled  in  the 
Coiirt  oi  Ward*. 
Lib.  2.  fol.  15.& 
16.  in  W.ie. 
nan**  cal'e. 

Lib.  S.  fol.  yr, 
7X.  the  Lord 
St4iTorii's  cafe. 
(1.  Roil.  394.) 


Lib.  2.  fol.  15, 
•16.  Wifcman'* 
safe.    L<b.  2.^0!. 
5a.  Cbolmleye*s 
cafe. 

(Mo.  11^.  195. 
ft  Rep.  15.  b. 
I.  Cro.  430.) 


[e]  If  the  king  had  made  a  gift  in  taile,  and  the  doaee  had  fai^ 
fered  a  common  recoveriei  thif  fliookl  have  barred  the  cftate  tailc 
in  Liuleiort^s  time,  but  not  the  reverfion  or  remainder  in  the  king^ 
And  fo  if  fuch  a  donee  had  levied  a  fine  with  proclamadons  after 
the  ftatate  of  4.  H.  7.  thia  had  barred  the  eftate  taile,  although  the 
reverfionwas  in  the  king.  (1)  [/]  But  fince  UttUtM  wrote,  a 
common  recoverie  had  againft  tenant  in  taile  of  the  king's  gif^ 
or  fuch  a  fine  levied  by  him,  the  reverfion  continuing  in  the  crowns 
is  no  barre  to  the  eftate  taile,  by  the  ftatate  of  34.  H.  &.  (2)  And 
where  the  words  of  the  datute  be  (whereof  the  reveriion  or  remain- 
der at  the  time  of  fuch  recoverie  had,  (hall  be  in  the  king)  thefc 
ten  things  are  to  be  obferved  upon  the  conftrudtion  of  that  aS.  (3) 

Firll,  that  the  ellate  taile  muH  bee  created  by  a  king,  and  not  by 
any  fubje£i,  albeit  the  king  be  his  heire  to  the  reverilon ;  for  the 
preamble  fpeakes  of  gifts  made  to  fubje^ls,  and  none  can  have 
fubjeds  hot  the  king.  And  alfo  in  the  preamble  it  is  faid  (for 
fervice  done  to  the  kings  of  the  real  me)  and  the  body  of  the  adl 
rcfcrrcth  to  the  preamble,  [g]  And  therefore  if  the  duke  of  Lan^ 
cajier  had  made  a  gift  in  tailc,  and  the  reveriion  defcended  to  the 
king,  yet  was  not  that  eftaie  taile  rcilrained  by  that  ftatute;  and 
fo  of  the  like. 

Secondly,  if  the  king  grant  over  the  reverfion,  then  a  recoverie 
fufFcTcd  will  barre  the  llate  taile,  becaafe  the  king  had  no  rever- 
fion at  the  time  of  the  recoverie. 

Thirdly,  if  the  kin^  make  a  gift  in  taile,  the  remainder  in  taile, 
or  grant  the  reverfion  m  taik,  keeping  the  reverfion  in  the  crowne, 
a  recoverie  againil  tenant  in  taile  in  pofleffion  (hall  neither  barre 
the  eftate  taile  in  pcfTeilion  by  the  expreffe  purview  of  the  ftatute* 
nor  by  confequence  the  date  in  remainder  or  reverfion ;  for  that 
the  reverfion  or  remainder  cannot  be  barred,  but  where  the  eftate 
taiKj  in  pofiefilon  is  barred. 

Fourthly,  if  a  lubjefc  make  a  gift  in  taile,  the  remainder  to  the 
king  in  fee,  albeit  the  words  of  the  flatute  be,  (whereof  the  rever- 
fion or  remainder  of  the  fame,  &c.)  yet  feeing  the  eftate  in  taile  waa 
not  created  by  a  king,  as  liaih  bccne  faid,  the  eftate  taile  may  bee 
barred  by  a  pommcn  recoverie. 

Fifthly,  if  Prince  HenrU,  fonne  of  Henrie  the  Seventh,  had  maJe 
a'  gift  in  taile,  the  remainder  co  Henrie  the  Seventh  in  fee,  which 
remaind^  by  the  death  .of  Henrie  the  Seventh  had  defcended  to 
Henrie  the  Eighth,  fo  as  he  had  the  remainder  by  difcent;  yet 
might  tenant  in  tailc,  for  the  caufe  aforefaid,  barre  the  eftate  taile 
by  a  common  recoverie. 

Sijtthly, 

(f)  [Sec  Note  32a.] 

(2)  U;  on  this  aa  fee  Mr.  Cniif«*s  ElTayoa  Recoveries,  ad  td,  %s$* 

(3)  (.Set  Note  323.] 
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Sixthly,  the  word  (remainder)  in  the  ftatutc  is  no  vaine  word ;  L'b- *•  fol«  16. 
for  the  words  of  the  brcarable  be,  the  king  hath  given  or  granted,  Wifomtn'j  c^fe. 
or  otherwife  provided  to  his  fervants  and  fubjcdls.  The  word  (re- 
verfion)  in  the  body  of  the  aft  hath  reference  to  thefe  words  (given 
or  granted)  ;  and  (remainder)  hath  reference  to  thefe  words  (other- 
wife  provided.)  As  if  the  king  in  confidcration  of  money,  or  of 
aiTurgnce  of  land,  or  for  other  confidcration  by  way  of  provilion, 
procure  a  fubjeft  bv  deed  indented  and  inrolled,  to  make  ^,  gfi  in 
caiie  to  one  of  his  (ervants  and  fubje^ls  for  recompence  of  fervice,  or 
other  consideration,  the  remainder  to  the  king  m  fee,  and  all  this 
^ppeare  of  record ;  this  is  a  good  provifion  within  the  flatute,  and 
the  tenant  in  taile  cannot  by  a  common  recoverie  barre  the  ellate 
taile.  So  it  is,  if  the  remainder  be  limited  to  the  king  in  taile ; 
bvt  if  the  remainder  bee  limited  to  the  king  for  yeares,  or  for  life, 
thai  is  no  fuch  remainder  as  ic  is  intended  by  the  (buute,  becaufe  ic 
is  of  no  remainder  of  continuance,  as  it  oaght  to  be,  as  ic  appeareth 
by  the  preamble ;  and  it  ought  to  have  fome  afiinitie  with  a  rever- 
iipn,  wherewith  it  is  joyned. 

Seventhly,  where  a  common  recoverie  cannot  barre  the  ilate 

taile  by  force  of  the  faid  Hatute,  there  a  fine  levied  in  fee,  in  taile, 

for  lives,  or  yeares,  with  proclamations  according  to  the  ftatutes, 

ihall  not  barre  the  ftate  tai)e,  or  the  iSue  in  taile,  where  the  rever- 

X77*  d.»l    ^^^  ^^  remainder  is  in  the  king,  as  is  aforefaid,  by  leafon  of  thefe 

^'  ^  words  in  the  faid  aft  (the  faid  recovery,  or  any  other  thing  or  So  refolved 

things  hereafter  to  be  had,  done,  or  fuffered  by  or  againil  any  inch  Pafch.  31.  Ells, 
tenant  in  taile  to  the  contrary  notwithilanding),  which  words  in-  ^^^*  ^f^^*)^,   ' 
elude  a  fine  levied  by  fuch  a  donee,  and  rcftraincth  the  fame*  Communl     '* 

Banco. 

£jghtly,bat  where  a  common  recovery  fliall  barre  the  eftatc  taile,  (8.  Rep.  77.) 
notwithftanding  that  ftatute,  there  a  fine  with  proclamations  (hair 
barre  the  iame  al fo. 

Ninthly,  where  the  faid  latter  words  of  the  ftatute  be  (had,  done,  (3-  Cro.  430. 
orfufferedby  or  again  ft  any  fuch  tenant  in  taile),  the  fenfe  and  g"?'*"!^*  ^^^* 
conftruftion  is,  where  tenant  in  taile  is  partie  or  privie  to  the  aft,     *  Uon.^o. 
be  it  by  doing  or  fuffering  that  which  ihonld  worke  the  barre,  and  Moor 467.) 
not  by  meere  permiffion,  lie  being  a  flranger  to  the  aft.  (i) 

As  if  tenant  in  tayle  of  the  gift  of  the  king,  the  reverfion  to  the  So  holdcn  Trln,^ 
king  expeftant,  is  diffcifed,  and  the  difleifor  levie  a  fine,  and  Bve  39-  ^'^fj^^**'* 
yeares  paffe,  this  ihall  barre  the  cftate  taile  (2)  :  ^nd  fo  if  a  coila-  sj,*,^for3  &  Do- 
cerall  anceHour  of  the  donee  releafe  with  warrantie,  and  the  donee-  y^r  in  Communi 
fuifer  the  warrantie  to  defcend  without  any  entry  made  in  the  life  Banco, 
of  the  anceftour,  this  (hall  binde  the  tenant  in  tayle,  becaufe  he  is  (Hob.  331* 
not  party  or  privie  to  any  aft,  either  done  or  fuffered  by  or  againft  *•  ^f **•  ^'* 
him.  _  773-) 

Tenthly,  albeit  the  preamble  of  the  datnte  extend  onely  to  gifts 
in  taile  made  by  the  kings  of  England  before  the  aft  (viz.  hatU 
given  and  granted,  &c.),  and  the  body  of  the  aft  referreth  to  thef 
preamble  (viz.  that  no  fuch  feigned  recovery  hereafter  to  be  had 
•  againft  fuch  tenant  in  taile),  fo  as  this  word  (fuch)  may  feeme  to 
couple  the  body  and  the  preamble  together;  yet  in  this  cafe  (fuch) 
ihall  be  taken  for  fuch  in  equall  mifchiefe,  or  in  like  cafe ;  and  by 
divert  parts  of  the  aft  it  appeareth,  that  the  makers  of  the  aft  in-  , 

tended  to  extend  it  to  future  gifts;  aod  fo  1$  the  law  taken  at  this 
day  without  quefHoq, 

A  Recovery 

(i)  [See  Note  324,]  (a)  [See  Note  jfts*] 

Ff  3 
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ni-E.  3.  Judge- 
mo  It  ^5«« 
3.  H.  6.  55. 

JO.  fl.  6.  5. 
14.  E.  4.  ^.  b. 
■3  ^.  £.  4.  t. 


A  recovery  m  a  writ  of  right  againft  tenant  la  tailc  Without  s( 
voucher,  is  00  barre  of  any  gift  in  taile. 

If  tenant  in  taile  the  rcoDainder  over  in  fee  cefTe,  and  the  lord 
rr cover  in  a  rejavit,  this  ihall  not  barre  the  eftate  taile,  for  the 
iflfae  (hall  recover  in  zformtdon ;  neither  were  either  of  tbefe  barres 
F  N.  B.  134.8.  when  LtttUton  wrote.     But  let  us  now  hcarc  Littleun. 

pi.  Com.  237. 

&S.  £.  3.  95.     F.  N.  B.  28.  U 


Scft*  709. 


T  TE  M^  Ji  ienflnt  en  taile  difconU-^ 
•*  nua  It  iaile,  ft  ad  ijfue  et  deuy^  et 
Vuficle  d:l  ijfue  relejfa  al  difcontinuee 
erve  garrantie^  fcff.  tt  morvjl  fans  iffuey 
cio  eft  cdlatercl  garranty  al  ijjiie  en 
taile^  pur  ceo  que  le  garrantie  difcendijl 
fur  tijfue^  le  quel  ne  poit  foy  conveyer 
a  le  taile  per  meane  de  Jon  uncU* 


A  LSOt  if  tenant  in  talk  difeontt- 
'^  nue  the  taile,  and  hath  ifiue  and 
dieth,  and  the  uncle  of  the  ifliie  reieafe 
to  the  difcontinuee  with  warranties 
&c.  and  dieth  without  iflue,  this  is  a* 
collaterall  warranty  to  the  iflue  in 
tayle,  becaufe  the  warranty  defcendeth 
upon  the  iflfue^  that  cannot  convey 
himfelfe  to  the  entayle  by  mear^s  of 
his  uncle. 


Fl.  Com.  ff>K       'T*  H  E  rcafim  wherefore  the  warraotie  of  the  uock  having  no^ 
^C7.  a  in  sha.     X    ^-^j^^  ^^  ^^^  ^^^  entailed  Oiai)  barre  the  iffue  10  tayle  is.  for 

that  the  law  prefumeih  that  the  uncle  would  not  unnaturally  diflieric 
his  lawful!  heire,  being  of  his  owne  bloud«  of  that  right  which  the 
uncle  never  had  but  came  to  the  heire  by  another  meane.  onleifle  hee 
would  leave  him  greater  advancement*  Nemo  prafmnitur  alienam 
fQJhritatem  fu^e  pra:iuliffe.  And  in  this  cafe  the  law  will  admit  no 
proofe  againft  that  which  the  law  prefumeth.  And  fo  it  is  of  all 
other  collaterall  warranties ;  for  ho  man  is  prefumed  to  doe  an/ 
thing  againil  nature. 

\k\  And  the  like  holdeth  in  fome  other  cafes :  as  if  a  rent  6e 
behinJe  for  twentie  yeares,  and  the  lord  make  an  ac(^uittance  for 
the  I  a  11  th;(t  is  due.  all  i  he  rell  are  prefumed  to  be  paid ;  and  the 
law  will  admit  no  proofe  againll  this  prefumption  (3).  [/]  So  if  a 
man  be  within  the  fourc  icas.  and  his  wife  hath  a  childe.  the  law 
prefumeth  that  it  is  the  childe  of  the  hufband;  abd  aglinft  this  pre* 
fumpiioQ  the  law  will  admit  no  proofe.  (4) 

\ni\  If  a  man  that  is  innoccnt'be  acculcd  of  felony,  and  for  fear 


3C7 

nngron'fcafc. 
(I.  Roll.  Abr. 

7450 

(Fo:l.  374.  b.) 

(3.  Rep.  59  ) 
(Ante  6.  b.) 


t*]ii.H.4  55. 
jo>  Eliz.  Dier 

[/J7.H.4.9. 


[m]  ^  E.  3. 

iJoionc  Sianf* 


flle'ih  from  the  f^me,  albeit  he  judicially  acquitteth  hiinfelfe  of  the   £37 3 •  1>«T 
if  it  be  found  that  he  fled  for  the  felooie^hc  /ball,  not-  * 


felopie,  yej 

withilanding  his  innocencie,  forfeit  all  his  goods  avid  chattels,  debts 
and  dutiesi  /or  as  to  ;h^  forfeiture  qf  them,  the  law  will  admit  no 
pruofe  againft  the  prefuuiptipn  ia  law  grounded  upon  his  fiigkt :  and 
\o  in  many  other  cafe3.  But  yet  the  generall  tiAt  \t,  !^uod fteJutur 
frafumptkni  donee  probetur  in  contrariupK ;  but.  as  you  lee>  it  hath 
many  exceptions^ 

[;/]  It  hath  beene  attempted  in  parliament,  that  a  flattite  ndgbt 
lament.  50. E. 3,  jj^  made,  that  no  man  ihould  be  barred  by  a  warrantic  coUatcrall. 


Bradon  lib<i* 
cap.  9. 

f »]   Rot.  Far- 


(j)  [See  Note  ji^.] 


(4)  But  (be  ant.  ai^a.  nott  i» 


Lib.  3< 


Of  Wairantle.        . Seft,  710—7 1 2 


but  where  tffets  defcend  from  the  fame  anceftor  (i) ;  but  it  never 
tooke  eSc€t,  for  that  it  ihoQl4  weaken  common  adarances.  (2) 


Sedl.  710. 


T  TE  M,Ji  U  tenant  en  tayle  ad  if^ 
fue  deux  files  et  momft^  ei  Pei^n^ 
intra  en  k  entierty\  et  ent  fait  unfeoffe- 
ment  en  fee  9ve  garrantie^  i^c.  et  puis 
f  eigne  file  moruji  fans  tjjue ;  en  cejl  cas 
le  puifn:  file  eji  barre  quant  al  un  moi- 
tle^  et  quant  al  auter  moitie  el  n^eft  pas 
barre.  Car  quant  a  la  moitie  que  affiert 
n  le  puifne  filcy  el  ejl  barre^  pur  ceo 

iue  quanta  eel  *  part  el  nepoit  conveyer 
t  difcent  per  my  le  maine  de  fin  eigne 

foer^  et  pur  ceo  quant  a  celmoitiey  ceo  eJi 
un  collateral  garrantie^  Mes  quant  al 
auter  moity^  que  ^ert  a  fin  eigne  foer^ 
le  garrantie  n^ejl  pas  barre  a  le  puifite 

fier^  pur  ceo  que  elpoit  conveyer  fin  £^ 

fient  quant  a  eel  moitie  que  affiert  a  fin 
eigne  foer  per  mrfme  le  eigne  fier^  tffsnt 
quant  a  cejl  moitie  que  qffiert  al  eigne 

focTy  li  garrantie  fft  lineal  al  puifiie 

fier. 

moitie  which  belongeth  to  the  filder 
younger  fifteff 


A  LSO,  if  the  tenant  in  tayle  hath 
ifTue  two  daughters  and  dieth,  an# 
the  elder  entreth  into  the  whole,  and  ^ 
thereof  maketh  a  feoffement  in  fee ' 
with  warrantie,  &c.  and  after  the  elder 
daughter  dieth  without' iflue  ;  in  thi^ 
cafe  the  younger  daughter  is  barred  ds^ 
to  the  one  moitie,  and  as  to  the  other 
moitie  (hee  is  not  barred.  For  as  to 
the  moity  which  belongeth  to  the 
younger  daughter,  (hee  is  barred,  be-«. 
caufe  as  to  this  part  fliee  cannot  con« 
vey  the  difceqt  by  meanes  of  her  eldef 
Mer,  and  therefore  as  to  this  nfu>jti^ 
this  is  a  collateral]  warranties  But  aa 
to  the  other,  moitie,  which  belonged^' 
to  her  elder  fifter,  the  Urarrantie  is  no 
bar  to  the  younger  fifter,  becaufe  (ho 
may  convey  her  difcent  as  to  that  moi- 
tie which  belongeth  to  jier  elder  filler 
by  the  fame  elder  fifter,  fo  as  to  this 
fifter,  the  warr^tie  is  lineall  to  the 


SecSl.  711 


Xp  T  TwtOj  que  quant  a  celuy  que  de* 

^^  manda  fee  fimple  per  cfiun  de  fes 

auncejlers^  iffcrra  barre  per  warrantie 

lineal  que  dtfiendiji  fiir  luy^  finon  que 

Joit  r§/lraini  per  ajfcun  eflatute^ 


AN  D  note,  that  as  to  him  that  de- 
■^  mandeth  fee  fimple  by  any  of  his 
anceftors,  he  (hall  be  barred  by  war* 
rantie  lineall  which  defcendeth  upon 
him,  unlefte  be  be  lef^rained  by  fomc 
ftatute* 


Sc<a.  712. 


TL4  E  S  il  que  demandefee  taile  per 
■*  krirfe  d$  formedon  em  difionder^ 
mtfirra  my  barre  per  lineal  garranUe-^ 

finon 


!>  U  T  hee  that  demandeth  fee  tayle 

^  by  writ  oi  formedon  in  difiender^ 

fliall  not  bee  barred  by  lineall  warran-* 

t  tie^ 


*  part-'-^moyte  que  affiert  a  luy,  L»  and  M.  and  Roh* 

(j)  [See  Note  317.]    '  (a)  LSc^ Note  aig. J 

Ff  + 


Lib.  3*     Cap.  13.  Of  Warrantic. 

Jinw  qw  tl  ad  ajfets  pgr  dtfcent  en  ftt 
fmpU  per  mefme  taunccfter  que  fill  le 
larranty.  Mes  collateral  iarrantie  eft 
barre  a  ecluy  que  demanda  fee^  et  auxy 
a  ttlny  que  demanda  fee  tatU  fans  afcun 
auter  dtfcent  defeefimple^fmon  en  cafes 
qietux  font  refiraints  p$r  les  ejlatuteiy  it 
emters  cafes  pur  artaine  cavfes^  cofne 
Jerra  dit  en  apreu 


Scd.  712* 


tie,  unlcfle  hee  hath  aflets  by  dilcent 
in  fee  fimple  by  the  fame  anceftour 
that  made  the  warrantic.  But  colla- 
teral! warrantie  is  a  barre  to  him  that 
demandeth  fee,  and  alfo  to  him  that 
dcmandeth  fee  tayle  without  any  other 
difcent  of  fee  fimple,  except  in  cafes 
which  are  retrained  by  the  fiatutes^ 
and  id  otiier  cafes  for  certaine  caufes, 
as  (ball  be  (aid  hereafter.  ( i ) 


5.  B.  !•  Garr. 
ii.  Lib.  S.  t'ol* 
41.  Sym'a  calc 

(laRep.  95.) 


(Ante  367.  b.) 
(».  Cio.  »i7. 


(Ant.  1S9.  «• 
243.  b.) 
Stf  bclbtc  in 
the  Chapter  of 
Pifceaty  iscO. 
398. 


P!.  Com.  543. 
(,.  Rep.  51. 
Poft.  377-  a.) 

(Sea.   398. 
|»<^.  393.  b.) 


"  Al>  W^  deux  files  J*  If  huAand  aod  wife,  tenants  in  efpedall 
<^  tayle,  have  iflue  a  daughter,  and  the  wife  die,  the  hulband  by 
a  fecond  wife  hath  iffae  anotner  danghter,  and  difeoncinneth  in  fee 
and  dieth,  a  collateral!  anceftor  of  the  daughters  releafeth  to  the  dif« 
continaee  with  warranty  and  dieth,  the  warrantie  defcendeth  upoa 
both  daughters,  yei  the  iflue  in  taile  fl&all  bee  barred  of  the^ wholes 
for  in  judgement  of  law  the  entire  warrantie  defcendeth  upon  both 
of  them. 

**  Et  Petgme  enter  en  Penturtiet  et  entfait  umfeojement,  Wr."  Here 
it  is  to  bee  undorftood,  that  when  one  coparcener  doth  generally 
enter  into  the  whole,  this  doth  not  deveft  the  cftate  which  defcend- 
eth by  the  law  to  the  other,  unlelTe  ihce  that  doth  enter  chiimcth 
the  whole,  and  taketh  the  profits  of  the  whole ;  for  that  ihall  deveft 
the  freehold  in  law  of  the  other  parcener. 

Otherwife  it  is  after  the  parceners  be  aQually  feifed,  the  taking 
of  the  whole  profits,  or  any  claime  made  by  the  one,  cannot  put  the  p 
other  out  of  pofTefCon  without  an  aduall  putting  out  or  diiTeiiin.   tSZ^' 
And  in  this  cafe  of  Lit  t  let  on  ^  when  one  coparcener  entreth  into  the 
whole,  and  maketh  a  fcoffement  of  the  whole,  this  develleth  the 
freehold  in  law  out  of  the  other  coparcener. 

Now  feeing  the  en  trie  in  this  cafe  of  Littleton  develled  not  the 
eftate  of  the  other  parcener,  if  no  further  proceeding  had  beene» 
then  it  is  to  be  demanded*  that  feeitig  the  feofFement  doth  worke 
the  wrong,  and  bee  the  wrong  either  a  ditleifin,  or  in  nature  of  an 
abatement,  how  can  the  warrantie  annexed  to  that  feoiFement  that 
wrought  the  wrong  be  coUaterall,  or  binde  the  youngeft  filler  for 
her  part  ?  To  this  it  is  anfwered,  that  when  the  one  fifter  entreth 
into  the  whole,  the  poflefiion  being  void,  and  maketh  a  feoiFement 
in  fee,  this  a£t  fubfequent  doth  fo  explaine  tne  entry  precedent  into 
the  whole,  that  now  by  conftrudlion  of  law,  (he  was  only  feifed  of 
the  whole»  and  this  feofiement  can  bee  no  diifeifin,  becaufe  the  other 
fifter  was  never  feifed ;  nor  any  abatement, .  becaufe  they  both 
made  but  one  heire  |p  the  anceftpur,  and  one  freehold  and  inheri- 
tance defcended  to  them..  So  as  in  judgement  of  law  the  warrantie 
doth  not  con^mence  by  dilfeifin  or  by  abatement,  and  without  qi^ef* 
lion  her  entrie  was  no  intruiion* 

Tenant  in  uyle  hath  ifliie  two  daughters,  aod  difcontinaetb  in 
ffe,  the  yoongcft  diffeifeth  the  difconttnyee  to  the  ofe  of  herfeUr 
iod  her  fiiler^  the  difcoAti^uee  oufteth  her»  againft  whom  Ibe  mo« 

veretk 


a.] 


(1)  The  obftnratTont  pf  Lord  V^ughan  on  thi«  S^^i^  and  th^  Qomment  upon  it» 
4lcfef ve  attentive pcpifd^    8c9  Vamgh,  37^.^ 


Lib.  3.  Of  Warrantie.  ScSt.  jit. 

^ereth  to  an  affite»  the  eldeft  agreeth  to  the  dlifieifin.  as  (he  mzj^ 

againft  her  fifter,  and  become  joyntenant  with  her.    And  thas  is  the 

booke  in  the  21.  Aflife  [n]  to  be  intended,  the  oafe  being  no  other  [«]  ii.  ACf. 

in  eft'ed;    but  A,  difTcifeth  one  to  the  uic  of  himfelle  and  £»  >9- 

B.  agreeth;  by  this  he  is  joyntenant  with  A,  '    (Ant.  i&».) 

)74«b*l        **  ^^  »*'«i  y«'  quoMt  A  ciLy  qui  demauda  fti  fimpki  i^eJ'    In  3.  E.  3.2*. 

thefc  two  SeAions  there  are  cxprcfled  foyre  legall  conclufions  :  4-  £•  3-  «*•  S«» 

Firft*  that  a  lineall  warrantie  doch  binde  the  rieht  of  a  fee  ^'  «'  3'  $^'    , 

Secondly*  that  a  lineall  warrantie  doth  not  binde  the  right  of  an  10.  £.  3.  i^ 
cflaie  tailc*  for  that  it  is  reltrained  by  the  ilatute  of  domis  condi-  15-  £•  3*  G^tu 
-     iUmalihus,  2.7.   2c.E.j. 

Thirdly,  that  a  lineall  warranty  and  affeta  is  a  barre  of  the  '5^^.^^' 
ri^ht  in  taile,  and  is  not  retrained  (as  hath  beene  ikid)  by  the  ay.E.^*!}.' 
&id  ad.  ^  41.  E.  3,  Oan^ 

Fourthly,  that  a  collateral!  warrantie  made  hy  a  collaterall  an-  *^-     Mich, 
ceflor  of  the  donee,  doth  binde  the  right  of  an  eftatc  taile»  albeit  S,*^'iL8f/a"* 
there  be  no  aflets ;  and  the  reafon  thereof  is  opon  the  ftatnte  of  c^hcftcrVafe. 
dtnis  conditionalihuif  for  that  it  is  not  made  by  the  tenant  in  taile,  45.  Aflf  6. 
&c.  as  the  lineall  warrantie  is.  PL  Com.  554. 

19.  £.4.  xa  *     ^^ 

vid.  Sea.  703, 747. 

To  this  may  be  added,  that  the  warran^  of  the  donee  in  taile,  (MoorA6.ae- 
which  is  collaterall  to  the  donor,  or  to  htm  in  remainder,  being  ^^^»  vaugh. 
hdre  to  him,  doth  binde  them  without  any  aflets.     For  though  the  |^^  ^X!\ 
alienatioa  of  the  donee  after  iflue  doth  not  barre  the  donor,  which  *"^   ^  ^'  ^ 

was  the  milchiefe  provided  for  by  the  a^,  yet  the  warranty  being 
coHaterall  doth  barre  both  of  them;  for  the  ad  relbraineth  not 
that  warranty,  but  it  remaineth  at  the  common  law,  as  Lmlttim 
after  faith :  and  in  like  manner  the  warranty  of  the  donee  doth 
barre  him  in  the  remainder. 

**  Jj/etSy  (id  e(l)  quod  tantnndem  valet,"  fufficient  by  difcent.       TIetalib.  i.«. 

Note,  aflets  requifite  to  make  a  lineall  warranty  a  barre  muft  ^5*  BritcomSj. 
have  fix  qualities.    Firft,  it  muft  be  aflets  (that  is)  of  eqaall  value.  J;, ^"^3^*  ^^' 
or  more  at  the  time  of  the  difcent.    Secondly,  it  mnft  be  of  difcent»  >^.  \'   '  ^* 
and  not  by  purchafe  or  gift.    Thirdly,  as  Littleton  here  faith,  it  43.'£.  3.  9, 
mtt(l  be  aflfets  in  fee  Ample,  and  not  in  taile,  or  for  another  man's  7*  H*  ^  3* 
life.    Fourthly,  it  muft  defcend  to  him  as  heire  to  the  fame  an-  J'?*„^*?*    * 
<:eftor  that  made  the  warranty,  as  Littleton  alfo  here  faith.     Fifthly,  It'A^ '  f 
it  muft  be  of  lands  or  tenements,  or  rents,  or  fervices  valuable,  ^ 

€3it  other  profits  iflbing  out  of  lands  or  tenements,  and  not  per.  24.  t,  3.  47. 
fonall  inheritances^  as  annuities  and  the  like.    Sixthly,  ic  muft  < 
be  in  ftate  or  intereft,  and  not  in  ufe  or  right  of  anions  or  rights  of  (6*  I^ep-  56.) 
entry,  for  they  are  no  aflfets  until  they  be  brought  into  poleflion.  r^i  ^i.  £.  ^. 
[tf]  But  if  a  rent  in  fee  Ample  ifluing  out  of  the  land  of  the  heire  Air.  5/  i3.£!  3. 
jelceod  unto  him  whereby  it  is  extind,  yet  this  is  aflTcts,  and  to  Rccovcric  in 
this  purpofe  hath  in  judgement  oflaw  a  continuance.  value  17.   Liu 

[iJ]  A  feigniory  in  fee  almoiene  is  no  aflTets,  becanfe  it  is  not  ByUer&Baket's 
valjoaUe,  and  therefore  not  to  be  extended;  and  fo  it  feemeth  of  cafe. 
?  feigniory  of  homa?e  and  fealty.    But  an  advowfon  is  afleu,  [1}  14.  E.  3, 
whereof  [r]  Fkta  faitn ;  htm  di  tccUJus  qu^e  ad  donatione^  domini  Mcfne  7. 
fiftinent  juof/unt,  et  qu^,  //  m^/,  ft  fiianfum  valM  qua  libn  ticlefia  r^7*p,*^™  *?3* 

f^  cap.  65. 


Xib.  3*    Cap.  13.         Of  Warrantic.^         Scdt-  713,714.- 

Mrton  fol.  iS^  pgf  annum  ficuudam  virmm  ipfitu  ^ftimaiknem,  it  prp  mmxd  f^iiduf 
**{^^*  ""!'*'"•  exttndaiwr^  ut  fi  eccltj^  antum  mareus  'voU^U  per  aw9m»  dut  centum 
«!.*«.  i.  IT.  J^^do$  ixiendatur  adv9eati6  per  ouumm*  (i)  And  herewich  agreech 
5>  C  ^  Cwr*  BrkfUt  and  others  have  reckoned  a  (hilling  in  the  pouad ;  and 
102*  Britten  addeth  further,  mesji  U  adnta^en  duift  e/ire  ^vendHSt  adenqucT 

Jerr*  le  rea/onahle  price /olonque  le  fvalue  enun  ana  eel  extent*    Whcrcia 
it  is  to  be  obferved,  diat  antiquitie  did  ever  reckon  by  oiackes* 

Scdt  713. 


TT E M^fi ierrifoit  done  a  un  home 
^  it  a  Us  hiires  di  for^  corps  engeiidres^ 
h  quel  pnntfimiy  et  ont  ijfuijits  enter 
iuxy  it  Je  baron  dffioruitiua  U  taile  en 
fei  it  devy^  et  puis  la  firm  relejfa  al 
difccntlnuii  in  fa  om  garrenitiiy  (^c*  it 
morttfty  it  li  garrantii  Sfandijl  a  k 
£t5^  ceo  tft  un  collateral  garrantii^ 


A  LS  Oj  if  land  be  given  to  a'mnn, 
"^  and  to  the  heircs  of  his  bodie  be- 
gotten^  who  taketh  wife,  and  have  if- 
fue  a  (on  betweene  tbero,  and  the  huf- 
bai)d  diicQntinues  the  taile  in  fee  and 
dieth,  and  after  the  wife  releafeth  to 
the  difcontinuee  in  fee  ivitJi  warrande, 
&c.  and  cHeth,  and  the  warranty  de« 
fcends  to  the  fon,  this  is  a  collateral! 
warrantie. 


nr  H  I  S  cafe  (landeth  npon  the  fame  realbn  that  divers  other  for* 
'*'  merly  pat  by  our  author  doe«  vie.  that  becauTe  the  heire  claim- 
eth  only  from  the  father  per  fetmeem  deni^  and  nothing  from  the 
'wife,  that  therefore  the  warrantie  of  the  wife  is  coUateralU  and 
the  warrantie  made  by  any  anceflor  male  or  female  of  the  wife 
bindeth ;  and  here  the  warraniie  defteadeth  after  the  difcait  of  th« 
right* 


(9.  Kep.  143.  a.  Aot  187*  a.} 

J[A£  S  fi  tinemints  foyent  dones  a  le 
'd-rJ,  if^jr^fj  ff  afafcme^  et  a  les  heires 
de  Jour  deux  corps  engtndres^  queux  ont 
ijfut  fits^  et  le  hnron  dljcontinua  le  iaile 
it  morujlt  it  puis  la  feme  releffa  ove 
garrantii  et  morufly  iiji  garrantie  n\Jl 
forfqui  un  limal  garrantii  a  li  fit; 
far  le  fits  niftrra  bam  in  no  cat  de 
filer  fin  breve  di  formedon)  finon  qui 
it  ad  ajfits  per  dijcent  en  fie  fimpli  per 
(a  meriy  pur  ceo  que  hur  ijfue  en  brief e 
de  formedcn  covt'ent  conveyer  a  luy  le 
droit  come  hein  a  fin  pere  it  a  fa  men 
d(  lour  '^jdtux  corps  engendres  per  forme 

del 


Scft.  714. 


[375-  ^-3 


r>  U  T  if  lands  be  given  to  the  huf* 
^  band  and  wife,  and  to  the  helres 
of  their  two  bodies  begotten,  who* 
have  ifTuc  a  fon,  and  the  hufband  dif- 
continue  the  taile  and  dieth,  and  after 
the  wife  releafe  with  warrantic  and 
dieth,  this  warrantie  is  but  a  lineal! 
warrantie  to  the  fon ;  for  the  ibnne 
fhall  not  .be  barred  in  this  cafe  to  fue 
his  writ  oi  formedon^  uideiTe  that  heq 
hath  aflets  by  diicent  in  kit  iimple  by 
his  mother,  becaufe  their  ifiue  in  th^ 
writ  di formiden  ought  to  convey  to 
bim  die  right  as  heire  to  his  father  and 

motb^ 


*  deux  not  in  L.  and  M.  nor  Rob, 
(i)  Bro«  AJfetsper  Dijcent  %\%  contra* 


Lib.  3. 


Of  Warrantle. 


864^.715,716, 


1375-  ^0 


dd  'dme\  et  Iffhrt  in  ihtc^fi^  ligttr^    Mother  of  their  two  bocKcs  begotteii 
rantie  de  It  ptre  et  U  gmramitt  de  h    perfirmam  dm^i ;  and  (o  in  this  c^fe 
nare  mJmtftMrfymi  Bntai  garrmt$ii  si    the  warrantie  of  the  fither  and  the' 
heifij  &r»  warrantie  of  the  mother  ace  b^t  iineaft 

warrantie  to  the  hetre,  &c. 

O  E  R  E  11  a  pcMAt  wortiiy  of  obfemtion*  that  albeit  ia  this  cafe  35'  C-  3-^i^ 
*^  the  ifiue  io  talk  mud  daime  as  heire  of  both  their  bodies,  yet  ^*''  73- 
the  warrantie  of  either  of  them  is  lineall  to  the  ifltie ;  and  yet  the  («.  Rail.  Al>r. . 
iflae  cannot  claime  as  heire  to  either  of  them  aIone»  but  of  both.        741.   i^nt.  ity^ 

If  lajids  be  given  to  a  roan  and  to  a  woman  unmarried,  and  the  ^  ^^  ^S') 
heires  of  their  two  bodies,  and  they  enterroarrie,  and  are  diiTeifed^ 
and  the  hufband  releafe  with  warrantie,  the  wife  dieth,  the  hujhand 
idieth,  albeit  the  donees  did  take  by  moities,  yet  ths  warrantie  it 
lineall  for  tfte  wMie,  becauie,  as  oor  author  here  faith,  the  liTue 
^aft  in  a  fmtlMdM  convey  to  i|iixi  the  right  as  heire  to  bis  father 
W^  hk  notbcr  of  dicur  two  bodfies  engtndred  \  9xA  therefocc  it  is 
l^oUftteral)  for  90  prt» 


SedJ:.  715, 


Tp  T  n^Oj  qMi  fn  ihefcun  cas  oh  home 
■f^  demanda  Unenunts  en  fa  taile  per 
brufe  de  formedon^^  afcun  del  ijfue 
tn  U  tuiie  que  avoit  poffefion^  ou  que 
n^avott  afcun  pojfejjioriyjait  un  garran^ 
iie^  Uc.  ft  celuy  que  fuifl  U  brief e  de 
formedon  puiffoit  per  afcun  poffibilitiey 
per  matter  que  puiffoit  efire  en  fatty  con* 
veyer  a  luy^  per  my  celuy  que  pjl  U  zar* 
rantie  per  forme  del  dmty  *  ceo  efi  un 
lineal  garrtmtiey  et  nemy  collateral. 


^ND  note,  (hat  in  cveric  cafe 
where  a  man  demandcth  Janda 
in  fee  tailc  by  writ  oi  formedon^  if  any 
of  the  iflue  ia  taile  that  hath  pofleffioii, 
or  that  hath  not  pofleffion,  make  \ 
warrantie,  &c.  if  hcc  which  fueth  the 
writ  oi formedon  might  by  any  poffibt- 
Ktie,  by  matter  which  might  be  enfati^ 
convey  to  him,  by  him  that  made  the 
warrantie  per  formam  doni^  Ai^-h  9 
lineall  warrantie,  and  not  collaterall. 


f\  F  this  fuficiettt  hath  beene  faid  before, y^^  ntmqtiam  nimis  diet-  35.  £•  >  Ou^ 
^^  tur  quod  tuinq^am  fatis  diet  fur  i  for  it  is  a  point  of  great  ufe  73* 
and  coofequence. 


Seft.  716. 

(Vaugh.  377.)       (8,  Rep.  sj-l        (Vaugh.  367.  377.) 

jT  TE  My  ft  home  ad  iffue  troh  ftSy  AIj  SO,  if  3  man  hath  iflue  three 

•^    et  il  dona  terre  al  eigne fitSy  a  aver  "^^  fonnes,  and  giveth  land  to  th© 

et  tenfr  a  luy  et  a  les   heires  de  fon  eldeft  fonne,  to  have,  and  to  hold  to 

forps  engendresy  et  pur  default  de  tiel  him  and  to  die  heires  of  his  bodie  be- 

iffuey  'le  remainder  al  mulnesfitSy  a  luy  gotten,  and  for  default  of  fuch  ifluej 

et  a  les  heires  de  fon  corps  engendres^  et  the  remainder  to  the  middle  fonne,  to 

tur  default  de  tiel  iffue  f  del  mulneSy  le  him  and  to  the  heires  of  his  bodic  be- 

remainder  gotten, 

f  ^ft  added  L»  and  M*  and  Roh^  f  dd  mulnes  not  in  L.  and  M.  nor  Roh, 


Lib.  3.    Cap,  13.       Of  Warrantic. 

mnmnder  al  pui/nt  JitSy  et  Its  heins  de 
ftm  t$rps  engmdris  \  en  ceft  cas^JiP  eigne 
X  Ji/c9fitimgd  le  taili  en  fee^  et  oblige 
by  et  fet  beyres  a.garrantiey  et  morufi 
Jkn$  iffk$y  ceo  eft  nn  collateral  garreintie 
at  nuilnei  fitSy  etferra  barre  a  demaun- 
der  mefme  Ut  ierre  fer  force  del  remain^ 
Atr  \  fwr  ceo  que  te  remainder  eft  fin 
IcfVy  etfon  eigne  fr ere  eft  collateral  a  eel 
iitk%  f«»  commence  per  force  del  n*- 
tnainderm  En  mrfme  le  maner  efty  fi  le 
mMlnts  fits  eivoli  mefme  la  terre  per  force 
dA  re>iimmkr,  fur  L  futjin  ugjfrtr, 
ne  fift  afcun  difcontinuancey  mes  morttft 
feme  iffue  dejon  corps^  et  puis  le  mulnes 
fait  sen  dijcontimutnee  ove  garranticf 
&r.  et  mor lift  fans  iJpiCj  ceo  eft  un  coU 
lateral  garraniie  a  le  puifne  fits,  Et 
entxy  en  ceft  cafe^fi  afcun  dc  Us  dits  fits 
foil  diffetjuy  et  le  pere  que  fft  le  done^ 
lfc»  releffa  a  le  dijfeifir  tout  fin  droit 
^  eve  garranticy  ^xeo  eft  un  collateral 
garrantie  a  cehy  fits  fur  aue  legarraH'^ 
tie  difcini'ifty  caufa  qua  lupra. 


Sea. 717* 

gotten,  and  for  default  of  fudi  UTue  of 
the  middle  fonne,  the  remainder  to  the 
youngeft  fon,  and  to  the  beires  of  his 
bodie  begotten ;  in  this  cafe,  if  the 
cideft  difcondnue  the  taile  in  fee,  and 
binde  him  and  his  heifes  to  warranties 
and  dieth  without  ifiite,  this  is  a  col- 
laterall  warrantie  to  the  middle  fon, 
and  (hall  be  a  bar  to  demand  the  feme 
land  by  force  of  die  remainder;  for 
that  the  remainder  is  his  title,  and  his. 
cider  brother  is  collateral!  to  this  dde^ 
which  commenced!  by  force  of  the 
remainder.  In  the  fame  manner  it  is, 
if  the  middle  fon  hath  the  feme  land 
bv  force  of  the  remainder,  becaufe  his 
efdeft  brother  made  no  difcondnuance^ 
but  died  without  ifltie  of  his  bodie,  and 
after  the  middle  make  a  difeondnuance 
with  ^arrande,  &c.  and  dieth  widmut 
ifTue,  this  is  a  coUaterall  warrande  to 
the  youngeft  fon.  And  alio  in  this 
cafe,  if  any  of  the  faid  fonnes  be  dif^ 

^  ^        .  feifed,  and  the  father  diat  made  the  gift, 

&c.  releafeth  to  the  diiTeiror  all  his  right  with  warrantie,  this  is  a  collateral! 
warrande  to  that  fon  upon  whom  the  warrande  defcendeth^-rtf^  quifupra. 


Sea.  717. 


[376.a-] 


17  T  fie  nota,  que  lou  home  que  eft 
*^  collateral  a  le  title j  +  et  ceo  releafe 
§ve  garropttiey  l^c,  ceo  eft'un  collateral 
garrantie. 


A  ND  fo  note,  that  where  a  man 
-^  ^  that  is  colUterall  to  the  dde,  and 
relcafedi  this  with  warrande,  &c;  this 
is  a  coUaterall  warrande. 


%,  R.  %.  Garr. 

101.  VuSca. 

704. 


TJ  E  R  E  It  appearcih,  that  it  is  not  adjudged  in  law  a  coUaterall 
*  *  warrantie,  in  rcfpcd  of  the  bloud,  fur  the  warrande  may  be 
collateral!,  albeit  the  bloud  be  lincall ;  and  the  warrande  may  b« 
lineall,  albeit  the  bloud  be  coUaterall,  as  hath  beene  faid.  But  it  is 
in  law  deemed  a  coUaterall  warrande,  in  refpea  that  he  diat  mak- 
cth  the  warrantic  is  collateral!  to  the  dde  of  him  upon  whom  die 
warrande  doth  fall;  as  by  the  example  which  Littletom  here  puttcdi,- 
and  by  diat  which  hath  becnc  formerly  faid,  is  manifeft. 


X  fil^  adilci!  L.  and  M.  and  Roh. 
i  £^i-.  added  L,  and  M.  and  Roh, 


f  C^f.  added  L.  and  M.  and  Roh, 
4  &c,  added  L.  and  M.  and  Rob, 


^.'V^ 


Scft. 


I/ib«3< 


Of  Warrantic. 


Sc£t  71S. 


Sea.  718. 


T  TE  Mj  ft  pier  dona  terre  a  fin 
eigne  Jits^  a  aver  et  tener  a  luy  et 
n  ies  heires  males  de  fin  corps  engen-^ 
dreSy  U  remainder  a  UficondfitSy  ^c. 
Ji  f  eigne  fits  alienaft  en  fee  ovefque 
garrantiey  &c.  et  ad  ifue  female^  et 
moru/i  fans  ijfue  male^  ceo  neft  pas  col^ 
laterall  garrantie  al  fecond  fitSy  +  car 
il  ne  ferra  barre  de  fin  aStion  de  for- 
fnedon  en  le,  remainder^  pur  ceo  que  le 
garrantie  dUcendifi  alfiU  del  eigne  fits^ 
4t  nemyalficondfits:  car  chefcun  gar^ 
rantie  que  difiendifty  difiendifl  a  celuy 
que  efl  heire  a  luy  quefifi  le  garrantie^ 
fir  li  common  ley^ 


A  L  S  O,  if  a  father  giveth  land  Co 
^^  his  eldeft  fon,  to  have  and  to 
hold  to  him  and  to  the  hrires  nnale^ 
of  his  body  begotten>  the  remainder 
to  the  fecond  fonne^  &c.  if  the  eWeft 
ibnne  alieneth  in  fee  with  warranty^ 
&c.  and  hath  iilue  female^  and  dieth 
without  iflue  male,  this  is  no  coUa- 
terall  warranty  to  the  fecond  (bo,  for 
he  (hall  not  bee  barred  of  his  adlion 
of formedon  in  die  remainder,  becaufe 
the  warranty  defcended  to  the  daugh- 
ter of  the  elder  fon,  and  not  to  the 
fecond  Ibnne:  for  every  warranrie 
which  defcends,  defcendeth  to  htoi 
that  is  heire  to  him  who  mwle  the 
.    warrantie,  by  the  common  law. 

U  £R  £  is  rehearfed  a  maxime  of  the  common  law,  that  every  Vid.  Sea.  3. 
^^  warrantie  doth  defcend  upon  him  that  is  heire  to  him  that  ^3-  71S»  73^ 
made  the  warrantie,  by  the  coaimon  law,  as  by  this  example  k  /j^^^^  .,^  ^ 
appcareth.  Cio.  ills.  7».) 

**  A  celuy  que  eft  heire  a  luy  qui  fift  U  garrantie  per  le  common 
**  ley,  ^f."  Hereupon  many  things  worthy  to  be  Icnowne  are  to 
be  anderilood. 

[il]  Firft,  that  if  a  man  infeoffeth  another  of  an  acre  of  ground 
with  warranties  and  hath  ifliie  two  fons,  and  dieth  feifed  of  ajiother 
acre  of  land,  of  the  nature  of  burrough  Engliih,  the  feofi'ee  is  im* 
pleaded,  albeit  the  warrantie  defcendeth  onely  upon  the  eldeft 
focne,  yet  may  he  vouch  them  both ;  the  one  as  heire  to  the  war* 
rantie,  and  the  other  as  heire  to  the  laiid :  for  if  he  (hould^vouch 
the  eldeft  fon  only,  then  ihould  he  not  have  the  fruit  of  his  War- 
ranty, viz.  a  rccoverie  in  value ;  the  youngeft  fon  only  he  cannot 
vouch,  becaufe  he  is  not  heire  at  the  common  law,  upon  whom  the 
warrantie  defcendeth.  ( i ) 

[i]  So  it  is  of  heires  in  gavelkind,  the  eldeft  may  bee  voudied 
1^76*  b.l  ^^  ^^^  ^^  ^^  war/anty,  and  the  other  fonnes  in  reipe^  of  the  in- 
''^  heritance  defcended  unto  them,  [c]  And  in  like  fort,  the  heire  at 
the  common  law,  and  the  heire  of  the  part  of  u\e  mother,  (hall  bee 
vouched  :  but  the  heire  at  the  common  law  may  be  vouched  alone 
in  both  thefe  cafes,  at  the  elefUon  of  the  tenam :  eific  defimiilms, 
[d]  In  the  fame  manner  if  a  man  dieth  feifed  of  ccrtaine  lands  in 
fee,  having  iffue  a  fonne  and  a  daughter  by  one  venter^  and  a  ibnne 
by  another,  the  eldeft  fonne  eatreth  and  dif  th,  the  land  deiccnds  to 

the 

■ 

f  cetr  il  ne  ferra  barre'-^e  luy  leJera,  L.  and  M.  and  Roh. 

(1)  )S.£.3.  sa«     43. E.  3.  19.    49.  AfT.  41.    4.  £.  3.  55.     ax.£.3.46;    ti.S.}. 
36.      ii.U.  7.  II.     6.H,7.  a.     Hak's  MbS. 


W  4*>-  2.  J.  14* 

(Mod.  Rep.  9i« 
2.Cro.  a^S.)  . 


[^]  22.  £.4.10^ 
4.  £•  3.  55. 

27.  H.  6.  i»  27 
11.  £.  3.  DeLV. 
18.  Rep.  8.  b.) 
[t]  49.  Air.  4. 

38-  £.  3.  22* 
Hob.  25.)    * 
d]  32.  E.  3. 
'ouch.  94. 

35  H.  6.  33. 
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the  fider ;  in  this  cafe  the  wdrrantie  defcendetii  on  the  fonne.  and 
he  may  be  vouched  as  heire,  ami  the  filler,  as  heire  of  the  land : 
in  which  and  the  other  ca(b  of  burroogh  Engli(h»  the  ibnne  and 
heire  by  the  comtnon  law  having  nothing  by  difcent,  the  %vhole 
loiTe  of  the  recovcrie  in  value  lieth  upon  the  heirea  of  the  Unit 
albeit  they  be  no  heires  to  the  warrantie.  Then  put  the  cafe  that 
FL  Com.  5xs»     there  is  a  warrantie  parainoant,  Who  (ball  deraigne  that  warrantie f 

and  to  whom  Ihall  the  recompence  in  value  goe  I  S6tae  have  faid, 
that  as  they  are  vouched  together,  b  ftatt  they  avoach  over,  and 
that  the  recompence  in  rahie  (half  enure  according  to  Che  lofle  ; 
and  that  the  eiFeA  muft  purfue  the  caafej  as  a  recoverie  in  value, 
by  a  warrantie  of  the  part  of  the  mother  ihali  goe  to  the  heice  of^ 
the  part  of  the  mother*  Arc. 
fa.Cm.atS.)  Some  others  hold,  that  it  is  againft  the  maxiine  of  law«  ^h^ 

they  that  are  not  heiref  to  the  warrantie  (hould  joyne  in  voucher^ 
or  to  take  benefit  of  the  warrantie  which  defcended  npt  to  them ; 
but  that  the  heire  at  the  common  law,  to  whom  the  warrantie 
defcended,  (ball  deraigne  the  warrantie,  and  recover  in  value;  and 
that  this  doth  fiand  with  the  rule  of  the  common  law. 

Others  hold  the  contrarte,  and  that  this  (hould  be  both  againft 
M  17.^.  J.  tit,  the  rule  of  law,  atid  againft  reafonalfo;  for  l^.the  rule  (M  law 
*ccov«iovaiwc  j^j  the  vouchce  fhall  never  fuc  to  have  execution  in  value,  ondU 
Vx,  e\,^'^^'  ^x^^'tion  be  .fued  againft  him.  But  in  this  cafe  execution  can 
juLm.  221.  never  bu  fued  againlt  the  heire  at  the  common  law,  thereibre  he 
14.1.3.16.160.  cannot  iSic  to  hate  execution  Over  in  value*  Secondly,  it  (houki 
^o.£.').  ci.  be  a?ainll  rcafon,  that  the  heire  at  the  common  law  ihoold  have 
Lb  loi  6  ^'*^  lucrum^  and  the  fpeciall  heires  totum  Jmrnmrnu  I  finde  in  our 
SKeilcye'^citei'  bookes»  [/]  that  this  reafon  is  yeclded,  that  the  fpeciall  heire 
r/j  ^z,  £.  )•  Ihould  not  be  vouched  only ;  for  (fay  they)  if  the  fpeciall  heires 
Vouch.  94.  (hould  l)c  vouched  only,  then  could  not  they  deraigne  the  warran- 

fpi  ^j""*'  tic- over ;  which  ^(houki  be  mifchicvpus,  that  they  (hould  loie  the 
Muua4*i'cafe.'\    ^^"^^^  ^^  ^^  warrantie,  if  they  fhould  be  vouched  only.     But  if 

the  heire  at  the  common  law  were  voached  with  thean,  (as  by  the 
law  he  ought)  all  might  be  faved ;  and  therefore  ftudie  well  this 
point  how  it  may  be  done* 
\g\  Vide  P).  r^]  If  tenant  in  general!  taile  be,  and  a  conroon  recoverie  is 

Com  fol.  914.  Yyzi  againft  him  and  his  wife,  where  his  wife  hath  nothing,  and 
lo!  Rep*  ?c.  ^^^y  ^^^^^*  *"^  ^8vc  judgement  to  recover  in  value,  tenant  in  taiJc 
Pri  and  Stud.  dleth,  and  the  wife  furviveth  ;  for  that  the  iiTue  in  taile  had  the 
41.  b.  S.  Rep.  whole  loiTo,  the  recompence  (hall  enure  whoUytohim;  and  the 
loi.b.  SceCro.  ^j|e,  albeit  fhe  was  partie  to  the  judgement,  (hail  have  nothing  in 
tUx.  670.)  j^^  recompence,  for  that  (lie  lofeth  nothing, 

[£]  17. E.  3. 59.  [h']  If  the  baftard  eigne  enter  and  take  the  profits,  he  (hall  be 
2c.  E.  3.  vouched  only,  and  not  the  baftard  and  the  fnulier ;  bccaofe  the 

Vouch.  129,       baffa.-d  is  in  appearance  heire,  and  (hall  not  difable  bimfelfe. 
vJucli.  04.  1']   '^  •  °*^'*  ^  ^y(t^  of  lands  in  gavelkihde,  and  l»ath  ilTue 

«.  H.  7.  z.  three  fonnes,  and  by  obligation  btndeth  himfelfe  atid  hie  heires  and 
[/']  11.H.  7.  x2«  dieth,  an  a&ion  of  debt  (hall  be  maintainable  againfl  all  the  three 
21.  E,  3.  fonnes,  for  the- heire  is- not  chi^rgeable  nnleife  he  hath  lands  by 

d"  ^%7;  9     di«<^ent. 

(Moor'7^.)^^  ^^^  ^^^^  '  "^"  ^  ^^^  ^^  ^'^^  ^^  ^^^  paitof  A^  moth^, 

[Aj  ii.H.  7.  f2«  and  binde  himfelfe  and  his  heires  by  obligation^  and  dieth,  an 
(3.  Cro.  25.  b.  adion  ,of  debt. (hall  He  againft  the  heire  on  the  part  of  the  mother, 
218.  1.  Siderf.  vvithout  naiiiing  of  the  heire  at  the  common  law.    Aod  fo  note  a 

4.-  diverfidff 


Lib.  J. 


Of  Wafrantic. 


divjBrfi»e  betweene  a  perfonall  lien  of  a  bond,  and  a  reall  lien  of  a  s^s.  271.4^0. 
warraocie.  Hob.  t^,) 


Sea. 
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I377-  a.] 


*  J^O^jfj  ^  terre  foit  done  a  un 
home^  et  a  les  hetres  males  de 

fon  corps .  engendres^  et  fur  default  de 
tiel  ijfuey  le  remainder  ent  a  fes,  hetres 

females  de  fon  corps  engendresy  et  puis 
le  donee  en  le  ta'ile  fait  feofment  en  fee 
§^ejque  garraniie  accordant^  et  ad  ijfue 

jfits  et  file  et  morufly  eel  garrantie' n^  eft 

farfque  lineal  garrantie  a  le  fits  a  de- 
maunder  per  briefs  de  formedon  en  le 
difcender;  el  auxy  il  n*eft  forfque  li-- 
neall  a  le  file^  a  demaunder  nufme  la 
terre  per  brief e  de  formedon  en  le  re- 
mainder, ^«tf«  \frere  deviaftfans  iffue 
maUy  pur  ceo  'que  el  claime  coirne  heire 

female  de  la  corps  Jon  pere  engendres. 
Ales  en  cejl  cas^  ft  fitn  frere  en  fa  vie 
releafajl  al  difcontinuee^  ^c,  ove  gar^ 
rantie^  fef  f .  et  puis  morujl  fauns  ijfucj 
ceo  ejl  un  collateral  garrantie  a  lefile^ 

fur  ceo  que  el  ne  poit  conveyer  a  luy  le 
droit  que  el  ad  perforce  de  le  remayn-^ 
der  per  afcun  meane  de  difcent  per  fon 

ffercy  I  pur  ceo  %  que  le  frere  eji  col- 
lateral a  le  title  fa  fiery  et  pur  ceo  fon 

garrantie  efi  collateraly  &ff . 

collateral  to  the  title  of  his  flfter,  and 

&c. 


"^"OTE,  if  land  bee  given  to  a 
man,  and  to  the  heirs  males  oi 
his  bodie  begotten,  and  for  default  of 
fuch  iffue,  the  remainder  thereof  ta 
his  heires  females  of  his  body  begot- 
ten, and  after  the  donee  in  tayle  mak- 
eth  a  feoffement  in  fee  with  warrantia 
accordingly,  and  hath  ifllie  a  fon  and  a 
daughter  and  dieth,  this  warran^tie  is 
but  a  lineall  warraxitie  to  the  fonne  to 
demand  by  a  "mxto^  formedon  in  the 
difcender ;  and  alfo  it  is  but  lineal!  to 
the  daughter,  to  demand  the  fame  land 
by  writ  o^ formedon  in  the  remaynder, 
unleffe  the  brother  dieth  without  iffue 
male,  becaufc  {hee  claimeth  as  heire 
fcniale  of  the  bodie  of  her  father  in- 
gendred«  But  in  this  cafe,  if  her  bro- 
ther  in  his  life  releafe  to  the  difconti- 
nuee,  &c.  with  warrantie,  &c«  an(i 
after  dieth  without  iffue,  this  is  a  coU 
laterall  warranty  to  the  daughter,  be- 
caufe  fliee  cannot  convey  to  her  the 
right  which  fhee  hath  by  force  of  the 
remainder  b/  any  meanes  of  difirent 
by  her  brother,  for  that  the  brother  is 
therefore  his  warranty  is  collaterally 


O  E  R  E  it  appeareth,  that  [/]  whenfocver  the  anceflor  takcth 
■■^  any  eflate  of  freehold,  a  limitation  after  in  the  fame  convey- 
ance to  any  of  his  heires,  are  words  of  limitation,  and  not  of  pur- 
chafe,  albeit  in  words  it  be  limitisd  by  way  of  remainder;  (i)  and 
therefore  here  the  remainder,  to  the  heires  females,  veileth  in  the 
tenant  in  taile  himfelfe.  And  it  is  good  to  bee  knowne,  that  for 
learnmg  fake,  and  to  End  out  the  reafon  of  the  law>  thefe  limitations 

to 


[/]  a4.  E,  3.  36. 
27.E.3.  a^eiGS. 
38.  £.  3.  i6. 
40.  £.  3.  9» 
37.  H.  8.  Br. 
Nofnie  I.  &40W 
&  tic  Done  & 
(^em.  6c. 

(Anui/.b.aiK 
2.RolJ.Abr.4X7« 


•  f^ota — hem^  L .  and  M.  and  Roh. 

•f  Jinon—fi  font  L-  ^ind  M,  Roh.  Pinfon, 
itedmAn,«iKl  MS6.  This  reading)  which 
materialiy  alters  the  fenfe  of  the  above  paf- 
iage  of  Littieton,  was  much  relicJ  on  by 
lord  Vaughan  as  above  cited,  and  is  alfo 
accordingly  confirmed  by  edit.  1577,  byR. 


Tottel  5  1594.,  by  C.  Yetfweirfj  and  by 
that  of  1639.  It  is  however  obfervaWe, 
tliat  the  text  flood  as  above  in  the  firit  edi* 
tion  of  Coke  upon  Littleton. 1 62s,  and  in 
ail  the  editions  to  the  9th  incluiive. 

4.  ci  added  L.  and  M.  and  Roh. 

I  (liie  not  in  L.  and  M.  nor  Roh. 


(1)  [See  Note  329.] 
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».  Roll.  Aht.  to  the  heires  males  of  the  bodie>  and  aftef  to  tbe  ketrei  females  oT 
^^H  *fi '*^  ^^  bodie  may  be  pat :  bat  it  is  dangerous  to  afe  them  in  convey* 
ii.H.(L1\  14.  •*'^^*»  ^^^  S^*^  inconrcnicncics  may  arife  therapon ;  for  if  fiidi 
ssIh.  6.Dcvif!  *  tenant  in  uylc  hath  iflue  divers  Tons,  and  they  have  iflac  diveA 
tS.  Statham.  daughters*  and  likewife  if  tenant  in  uyle  hath  ifiiie  divers  daugb- 
Devife  PI.  Con.  ters,  and  each  of  them  hath  xlTu^  fonnes»  none  of  the  daughters  of 
vl*i^"'^*^^*  the  Tons,  nor  the  fonnes  of  the  daughters,  fliall  ever  inherice  to 

37.  H.  8.  Br.  iflues,  ior  that  (as  haih  beene  faid)  the  iflues  inheritable  muft  make 
done  &  recn.  61.  their  day  me  eyther  onely  by  males,  or  onely  by  females,  (o  as  the 
*  tit.  nofme  1.  females  of  the  males,  or  males  of  the  females,  arc  wholly  excluded 
fAntic. a.b.)  ^^  ^^^  inheriublc  to  eyther  of  the  faid  eftates  uylc:  but  where 
(Vaugh.  36V  g.  the  fir  A  limitation  is  to  the  heires  males,  let  the  limitation  be,  for 
376.  Anc.  374«  default  of  fuch  tfTue,  to  the  heires  of  the  bodte  of  the  donee,  and 
*-)  then  all  the  iifues,  be  they  females  of  males,  or  mafes  of  females^ 

are  inheritable. 

If  a  man  give  lands  to  a  man,  to  have  and  to  lK)ld  to  him  and 
the  heirca  males  of  his  bodie.  and  to  him  and  to  the  heires  femalcf 
of  his  bodie,  the  eflate  to  the  heires  females  is  in  remaynder,  and 
tiie  dau|':hrers  (hall' not  inherite  any  part,  fo  long  as  there  is  ilTue 
male  ;  lor  the  eilace  to  the  heires  males  is  fir  (I  limited,  and  (hall 
be  fird  ferved ;  and  it  is  as  much  to  fay,  and  after  to  the  heires 
femalesj  and  males  in  confirudion  of  law  are  to  be  preferred* 


(9.  Rep.  12*7 )        (Plowd.  403  a.) 


Sedt.  720, 


[377- M 


TTRM^jto   av  oye  dire^   que  en 
•^  tentps  U  roy  Richard  le  j'econd^  il  y 

fult  un  jufiice  del  common  banki  demur^ 
rant  en  Kent,  appel  Richel,  que  avolt 
ijfue  divers JiU^  etfon  entent  fuit^  que 

Jon  eigne  Jits  averoit  certalne  terrcs  et 

.tenements  a  luy^  et  a  Us  heires  de Jon 
corps  enger.dres ;  ei  pur  default  d'ijjue^ 
le  remainder  a  le  fccond  fits^  i^c,  et 
ijpnt  a  li  tierce  fitly  feV,  et  pur  ceo  que 
u  voile  que  nul  de  j'es  fits  alieneroity  ou 

fcrrcit  garrantie  pur  bcrrer  ou  leier 
Irs  outers  qiteux  ferront  tn  le  remain- 
dery  ^V.  //  fi/i  faire  tiel  indenture  et 
tiel  cffec!^  c^eJlajcQVoWy  que  Ics  terres 

V/  tenements  fueront  dones  a  Jon  eigne 

fitsjur  tid  condition^  que  fi  I  eigne  fits 
aliena  en  fee  ^  ou  en  fee  tai  Uy  l^c.  oufi 
alcun  dejes  fits  alienajiy  tff.  que  adon- 
que  lour  ejiate  cefjera  et  ferroit  voidy 
it  que  adonqve  mejmes  Us  terres  et  te^ 
mments  imnudiate  remaindront   a  le 

fecond  fits^  et  a  let  heires  defon  corps 

4tngendres^ 


ALSO,  I  have  heard  (ay^  diat  in 
the  time  of  king  Richard  the  fc- 
cond, there  was  a  jultice  of  the  com* 
mon  place,  dwelhng  in  Ktnty  called 
Richely  who  had  iflfue  divers  fonjies, 
and  his  intent  was,  that  his  eideft 
fonnc  ihould  have  certaine  lands  and 
tenements  to  him,  and  to  the  heires  of 
his  bodie  begotten ;  and  for  default  of 
iflue,  the  remainder  to  the  fecond 
foiuie,  &c.  and  fo  to  the  third  fonne, 
&c.  and  becaufe  he  would  that  none 
of  his  fons  ihould  alien,  or  make  war^ 
rantie  to  bar  or  hurt  the  others  that 
(hould  be  in  the  remainder,  &c.  he 
caufeth  an  indenture  to  be  made  to 
this  cfFe£^,  viz.  that  the  lands  and  te- 
nements were  given  to  his  cidcft  foa 
upon  Tuch  condition,  that  if  the  eideft 
fon  alien  in  fee,  or  in  fee  taile,  &c.  or 
if  any  of  his  fons  alien,  &c.  that  then 
their  eftate  fhould  ceafe  and  be  void, 
and  that  then  the  lame  lands  and  tene- 

mcui$ 


Lib.  3. 

engendres^  *  et  fie  ultra^  U  nmainder 
as  outers  de  fes  fitSy  it  livery  defeijin 
fuitfaii  accordant. 


Of  Warrantie. 


Seft.  721 


merits  immediately  (bould  remain  to 
the  fecond  fon,  and  to  the  heires  of  his 
body  begotten,  etjk  ultra^  the  remain- 
der to  his  other  fonnes,  and  livery  of 
feifin  was  made  accordingly. 


IT.  H.  6.  f.  33- 

fir  Anthony 
MiWroayc*scafc 


*•  ^ EO  e^  oye  diret  Wr."  Thofe  things  that  one  hath  by  cre- 
•y  diblc  hearefay,  by  the  example  of  our  author*  are  worthy  of 
bbfervation.  This  inventioD,  devifed  by  juftice  Ricbel  in  the  reignc 
of  king  Rjchard  iht  fecond »  who  was  an  Irifhman  bome»  and  the 
like  hy  Thiming^  chiefe-juftice  in  the  reignc  of //(P/jrjrihc  fourth,  (i.  Rep.  84.) 
were  both  full  cff  imperfcAtons ;  for  Nihil  Jimml  in^uentum  eft  et  per^ 
feQuMy  and  Sape  *viatorim  novancn  'Vitus  orbita  fallit :  and  there- 
fore new  inventions  in  afTurances  arc  dangerous.  And  hereby  it 
may  appeare,  that  it  is  not  fafe  for  any  man  (be  he  never  fo 
learned)  to  be  of  couniell  with  himfelfc  in  his  owne  cafc>  bat  to 
take  advice  of  other  great  and  learned  men. 

Noft  profunt  dominis  qute  profunt  omnibus t  artes. 

And  the  reafon  hereof  is,  in  fuo  quijque  negotio  bebetior  eft 9  quam  in 
alieno* 

\m]  And  the  fame  judge,  in  his  owne  name.  Sec.  brought  an 
adion  upon  his  cafe  againU  others,  and  obtained  a  verdi<fl  fo  as  the 
right  of  the  caufe  was  tried  on  his  fide ;  yet  for  that  upon  his  owne 
{hewing  in  his  count  the  a^ion  did  not  lye,  ex  ajfenfu  omnium  juf^ 
ticiariorum  prater  querentem  RichtU  judgement  was  given  againd 
him  :  but  let  us  now  leave  this  judge  for  example  to  others,  and 
let  us  return  to  our  author. 


[w]2.H.4.1ii, 
in  A^ion  fur 
le  cafe. 


[378.  a.] 


Sedl.  721. 


.  ]i/f^  ^  '*  fetnhle  per  reafoHy  que 
•*  touts    tielx   remainders    en   la 

'  forme  avantdit  font  voides  et  de  nul 
valuey  et  ceo  pur  irois  caufeSm  TJn 
caufe  efly  pur  ceo  que  cbefcun  remain-' 

'  der  que  commence  per  lui  fait^  il  co» 
vient  que  ie  remaifider  Joit  en  luy  a 
que  le  remainder  ejl  tayle  per  force  de 
mejme  lefatt^  avant  liverie  defeijin  eji 

fait  a  luy  que  aver  a  le  frank  tenement ; 
car  en  tiel  cafe  le  nejfance  et  le  ejlre  de 
le  remainder  rfl  per  le  livery  defeijin  a 

.  cfluy  que  av^ra  le  franktenement^  et 

»  tiel  remainder  ne  fuit  al  fecond  fits  a  I 

•  temps  de  livery  de  feijin  en  le  cas 
avantdit\  i^c. 


*  ci$fitr  mefme  condition^  fcilicetj  quejili 

Jkond  fits  aliittafty  &c,qu€  adonquesfon  eft  ate 

ce^'era^  et  que  adonfuu  mejmes  Us  terns  et 

Vou  IL 


1>  U  T  it  feemeth  by  reafon,  that  all 
fuch  remainders  in  the  forme  a- 
forefaid  are  void  and  of  no  value,  and 
that  for  three  caufes.  One  caufe  is, 
for  that  every  remainder  which  be- 
ginncth  by  a  deed,  it  behooveth  that 
the  remainder  be  in  him  to  whom  the 
remainder  is  entailed  by  force  of  the 
fame  deed,  before  the.  livery  of  feifin 
is  made  to  him  which  (hai  have  the 

• 

freehold ;  for  in  fuch  cafe  the  growing 
and  the  being  of  the  remainder  is  by 
the  livery  ot  feifin  to  him  that  (hall 
have  the  freehold,  and  fuch  remainder 
was  not  to  the  fecond  fonnc  at  the 
time  of  the  livery  of  feifin  in  the  caCj 
aforefiiid,  &c« 

HERE 

tenemptts  remaindront,  al  tierce  fits,  et  a  Us 
beires  dejbn  corps  if^endres,  added  L*  and 
M.  and  Roh, 


I 
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U  E  R  £  oar  aathoar  is  of  opinkm,  tbit  tlide  remaiiiden  in  the 
^^  forme  aforefaid,  are  void  and  of  no  ralue  for  three  caafes. 

IVic^i  «<.  i.  "  Vfi  caufi  eH,  tfc**  Hefe  bee  fetteth  doime  a  rvie  conccmiiif: 
49*  a.  A.'Cro.  remainders,  viz.  cvcty  remainder  which  coramcnccih  by  a  deed 
3^-)  ought  to  veft  in  him  to  whom  it  is  limited,  when  livery  of  lafin  is 

stiade  to  him  that  hath  the  particafar  eftate. 
ri»1  7  R.  ».  Firft,  Uttht9n  fairh  by  deed,  [«]  becauie  if  lands  bee  gnnted 

1/ nu  vTb.)      *"**  rcndred  by  fine  for  life,  the  remainder  in  tailc,  the  remaioder 

in  fee,  none  of  thefc  remainders  are  in  them  in  the  remsdnder, 

iintill  the  particular  eftate  be  executed. 
(Cro.tlii.  360.)       Secondly,  that  the  remainder  bee  in  him,  &c«  at  the  time  of  ^ 

livery.  This  is  regularly  true,  but  yet  it  hath  divers  exceptiooa. 
(1.  Roll.  AUf.  Firft,  onkfle  the  perfon  that  is  to  take  the  remainder  be  not  » 
f  *?  '  HA  ^'^"'^  MturJ;  [o]  as  if  a  leafe  for  life  be  made,  the  remainder  to 
tit  Fc'c'flVmntt  «hc  right  heiresof /.  S,  /.  5.  being  then  alive,  it  fofidfcth  that  the  in- 
&  Fa  t,  99.  heriance  pafTeth  prefently  oat  ofthe  lefibar,  but  cannot  veft  in  the 
47.  F-  3. 87-  heire  of  /  S.  for  that  liviog  his  father  he  is"  not  im  remm  uBtv»» 
ji.  R.  2.  fomon  eft  bitres 'vl^uentis  \  fo  as  the  remainder  is  good  upon  this 

a/ii'  7*  i{.      '  contingent,  viz.  if  /•  S.  die  during  the  life  of  the  leffee, 
ia.H.7.27.     12.E.4««.  21.  H.  7.  ti.        7.H.4.23.  •     ii.H.4.74.        i8.H.8-3. 

27.  H.  8.42*      33.  £.  3.  26.      30.  AiT  47.       0.  R.  2.    ^u.  Jar.  dam.  2a       (i.  Rq^  94*) 

[t^  PI  Com.  [p]  And  fo  it  b  if  a  man  make  a  leafe  for  life  to  J^  B»  and 

Ccuhitft'jcafc,  £^  jin^i  If  ^^  furvive  C,  then  the  remainder  to  B,  and  his  heires. 
1"*  Rr  '20  ^^'^  "  another  exception  out  ofthe  faid  rule ;  for  albeit  the  perfoo 
a.Rtv^\-j,Lh.)  ^  certaine^  yet  inaAnuch  as  ic  depends  upon  the  dying  of  ^.  before 

C  the  remainder  cannot  veft  in  C.  presently.  And  the  reafon  of 
both  thcfe  cafes  in  effedl  is,  becaufe  the  remainder  is  to  com* 
mence  upon  limitation  of  time,  viz.  upon  the  poffibilitie  of  the 
death  of  one- man  before  another,  wiiich  is  a  common  poflibi- 
litie. 

A  man  letteth  lands  for  life  upon  condition  to  have  fee,  and 
(8.  Rep.  73.)      warranteth  the  land  in  forma  pr/rdiSla,  afterward  the  leffee  per- 

formeth  the  condition  whereby  the  Itfiee  hath  fee,  the  warranty 
ihall  extend  and  increafe  according  to  the  ilate.  And  fo  it  is 
in  that  cafe  if  the  leilor  had  died  before  t\ie  perforn;iance  of  the 
condition,  the  warrantie  (hall  rife  and  increafe  according  to  the 
(Hob.1301131.)  eftate,  and  yet  the  Icflbr  himfclfe  was  never  bound  to  the  war- 
rantie, buf  it  haih  rekiion  from  the  firft  livery.  And  by  this  it 
appearcth  that  a  warranty  being  a  covenant  real!  executory,  may 
extend  to  an  eftate  in  JUuroj  having  an  eftate,  whereupon  it  may 
workc  in  il  e  beginning.  But  if  a  man  grant  a  fcigniorie  foryearcs  ^  o  1  • 
upon  ccnoi.ion  to  have  fee  with  a  warranty  in  forma  pr^didd^  and  [37^*  . 
after  the  condition  is  performed,  this  fhall  not  extend  to  the  fee, 
becaufe  the  firll  eftate  was  but  for  yeares,  which  was  not  capable 
of  a  warranty.  And  fo  it  is,  if  a  man  make  a  leafe  for  yeares. 
the  remainder  in  fee,  and  warrant  the  land  in Jormd  fr^didd^  he  in 
the  remainder  cannct  take  benefit  of  the  warranty^  becaufe  he  is 
pot  panic  to  the  deed  ;  and  immediately  he  cannot  take,  if  he 
were  partie  to  the  deed,  becaufe  be  is  naircd  after  the  haUndum, 
and  the  eftate  for  yeares  is  net  capable  of  a  warrantie.  And  fo  it  ia 
if  land  be  given  to  J,  and  B,  lb  long  as  they  jo>ntly  together  live^ 
the  remainder  to  thie  righ^hcires  «f  him  that- dkth  firft,  and  war- 

ram 
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rant  the  land  in  form&  pradi3&\  A,  dieth>  his  heire  (hall  have  the  (x.Rep.  17.) 
warrantie;  and  yet  the  remainder  veiled  not  daring  the  life  of  ^. 
for  the  death  of  A.  mad  precede  the  remainder,  and  yet  Ihall  the 
heire  of  A*  have  the  land  by  difcent* 


Sc6l.  722. 

7  E  fumdcduji  eji^fi  U  primer  fits  'TPHE  fecond  caufe  is,  if  the  firft 
^^  alienaft  les  tenements  enfee^  adon^  ^  fonne  alien  the  tenements  in  fee, 
yties  eji  lefranktenement  et  lefeejimple  then  is  the'  freehold  and  the  fee  fimple 
en  r alienee^  et  en  nut  outer  \  et  fi  le  in  the  alienee,  and  in  none  other ; 
donour  avoit  afcun  reverfion^  per  tiel  and  if  the  donor  had  any  reverfion,  by 
alienation  le  reverfion  efl  difeontinue  : .  fuch  alienation  the  reverfion  is  difcon- 
donques  coment  per  afcun  reafon  poii  tinued :  then  how  by  any  reafon  may 
*  ceo  efire  que  tiel  remainder  comment  it  be,  that  fuch  remainder  fliall  com- 
jcerafen  efire  etfon  nejfance  immediate  mence  his  being  and  his  growing  im- 
^res  tiel  alienation  fait  a  un  efirange^  mediately  after  fuch  alienation  made 
que  W  per  mefme  V alienation  frankte^  to  a  ftranger,  that  hath  by  th^  fame 
fiement  et  fee  fimple^  &c,?  Et  auxy  alienation  a,  freehold  and  fee  fimple, 
fi  tiel  remainder  ferroit  boney  adonques  &c.  ?  And  alfo  if  fuch  remainder 
pttrroit  il  enter  fur  Palienee^  lou  il    (hould  bee  good,  then  might  hee  enter 

upon  the  alienee,  where  he  had  no 
manner  0/  right  before  the  alienation, 
which  Ihould  bee  inconvenient- 


tC avoit  afcun  maner  de  droit  avant 
Valienation^  queferra  inconvenient. 


^   01  k  primer  Jits  alienaft;  ^cJ*    By  the  alienation  of  the  donee 

^  two  things  are  wrought. 

Firdy  the  frankteneroenc  and  fee  is  in  the  alienee. 

Secondly,  the  reverfion  is  devefled  out  of  the  donor,     [q]  And  [^Jai.H^y.  if. 

therefore  by  the  alienation  that  transfftrreth  the  freehold  and  fee  27.  H.  8.  24. 
fimple  to  the  alienee,  there  can  no  remainder  be  raifed  and  vefted 

in  the  fecond  fonne.  [r]  As  if  a  man  make  a  leafe  for  life  npon  [^]6.R.  ft.quiA 

condition  that  if  the  leffor  grant  over  the  reverfion,  that  then  the  juris  clam,  ao.- 

Jefiee  (hall  have  fee;  if  the  Icffor  grant  the  reverfion  by  fine,  the  (**«rk.Sea.729» 

Jeffec  ,(hall  not  have  fee ;  for  when  the  fine  transferreth  the  fee  to  pyer  209?  a. 

the  conufee,  it  (hould  bee  abfurd,  and  repugnant  to  reafon,  that  the  piowd.487.) 

.fame  fine  (hould  worke  an  eflate  in  the  leiTee;  for  one  alienation  Argumentumct 

cannot  veft  an  cftatc  of  one  and  the  fame  land  to  two  feverall  per-  *bfur<io- 

fons  at  one  time.  (5.  Rep.  8.  a.) 

'     In  a  man's  oyvne  grant,  which  is  ever  taken  moft  forcibly  againft 
himielfe,  the  reafon  of  Littleton  doth  hold ;  for  it  hath  becne  re- 

folved  by  the  j  a  dices,  [y  ]that  if  a  man  feifed  of  an  advowfon  in  fee  [/]  20.  H.  V 

-by  his  deed  granteth  the  next  prefcntation  to  A,  and  before  the  rrefeotrnwca  4 

ieharch  becommeth  void,  by  another  deed  grant  the  next  prefenu-  ^^'^u^'f  ^*k** ' 

tion  of  the  fame  church  to  B.^  the  fecond  grant  is  void,  for  A,  had  \^\  ^^  g^*    ^^ 

the  fame  granted  to  him  before;  and  the  grantee  (hall  not  have  Dicr  35. ' 

.tbte  iecond  avoydattce  by  con(tru^on,  to  have  the  next  avoydance,  1 1*  EHx.  iSs^ 

which  the  grantor  might  lawfully  grant,  for  the  grant  of  the  next  *^lr  ^ 

•yoydancc  U•*«^S6•) 

*  £f0  not  in  L.  and  M.  nor  Roh. 


Lib.  3.     Cap.  13*       Of  Warrantic. 
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rO'^H.  7.  7.  aroydatice  doth  not  import  tbe  fccood  prcfenutioa.  [/]  But  if  a    .  « 

>9-  2/  3«  min  fcifed  of  an  advowfon  in  fee  ukc  wife ;  now  by  ad  m  law  i»   I  379*  ^•J 

ITclT^^    A«  wife  tntuled  to  the  third  prefenudoo.  if  the  hufband  die  before.   "• 


79«  ) 

(1.  Crrt.  691. 

C0n*ra  Winch 

04-  «.c. 

Hob.  120. 
AflC.  189.  a.) 


(Ant  214.  b. 
ai8.  a.) 


VHc  SeO.  879 
ice 


The  hofband  grant  the  third  prefenutiOn  to  another,  the  hnibafKi 
die»  the  heire  (hall  prefent  twice,  the  wife  fliall  hare  the  third  pre* 
fentatioHt  and  the  grantee  the  fourth ;  for  in  this  cafe  it  (hall  be 
taken  the  third  prefenution*  which  he  mi^ht  lawfully  grant :  and 
fo  note  a  diverfitie  betwecne  a  title  by  ad  in  law,  and  by  ad  of 
the  partie ;  for  tlie  act  in  law  ihall  worke  no  prejudice  to  the 
grantee* 

••  Auxifi  tiel^  nmahuler  firroit  hpne^  lie**  The  force  of  this  ar* 
goment  is,  that  feeing  the  eiUte  oi  the  alienee  (albeit  the  words 
of  the  condition  be,  that  the  dace  ihould  ceafe  and  be  void)  being 
an  edate  of  inheritance  in  lands  or  tenements,  cannot  ceafe  or  be 
void  before  the  ftate  be  defeated  by  entrie ;  then  if  this  remainder 
ihottld  be  good,  then  mud  it  give  an  entrie  upon  the  alienee  to  him 
that  had  no  right  before,  which  fhould  be  againft  tbe  expreiTe  rule 
of  law,  viz.  that  an  entrie  cannot  be  given  to  a  dranger  to  avoid  a 
voydable  ad,  as  before  hath  beene  laid  in  the  Chapter  of  Con* 
ditions. 

"  Liquel  (irra  tnconveniini.^^  Here  note  three  things*  Fird^ 
that  whatfoever  is  again d  the  rule  of  law  is  inconvenient.  Se« 
condly,  that  an  argument  4ib  imccnnftnienti  is  drong  to  prove  it  is 
againd  law,  as  often  hath  beene  obferved.  Thirdly,  that  new  in* 
vcntions  (though  of  a  learned  judj^e  in  his  owne  profeffion)  are  fuO 
of  inconveaience,  Piriculojutn  ifi  res  m^as  et  initfitattu  iuduceru 

EvifUus  ifan'ot  res  novajemper  baheU 


Sedt.  723. 


T  A  tUrci  eauje  eft^  quani  la  tonJi* 
•^  tion  ift  tidy  que  Ji  F eigne  Jits 
'oUenafly  tffc,  que  fin  ejlate  ceffera  ou 
firroit  voii,  is(c»  donques  apres  tiel  ali^ 
ination^  l^c,  poit  U  donor  enter  per 
force  de  tiel  condition  f ,  cornent  ilfim- 
ble.  \  et  ijfmt  U  donor  ou  fis  heires  en 
tie/  cafe  doient  pluis  tojl  aver  la  terrt 
que  le  ficond  fitSy  que  n^avoit  afiun 
droit  divant  tiel  alienation  \  et  ijftnt 
iifimble  que  tielx  remainders  en  le  cas 
erbgintditfint  v^ides  %* 


'T*  H  E  third  caufc  isj  when  the  con- 
^  dition  is  fuch)  that  if  the  elder 
fonne  alien^  &c.  that  his  eftate  iball 
ceafe  or  bee  void,  &c.  then  after  fuch 
alienation,  &c,  may  the  donor  enter 
by  force  of  fuch  condition,  as  it 
feemcth;  and  fo  the  donor  or  his 
heires  in  fuch  cafe  ought. fooncr  to 
have  the  land  than  the  iccond  fonn<^ 
that  had  not  any  right  before  fuch 
alienation;  and  fo  it  feemeth  that 
fuch  remainders  in  the  cafe  aforefayd 
are  .void. 


(I. Rep.  48.  61.  TJ  ERE  it  is  to  bee  obferved,  that  part  of  the  condition  that 
o?  Rm.  la^^  *'  prohibitcth  the  alienation  .m^de  by  tenant  in  taile  is  good  in 


% 


Rep.  4*5 


law,  with,  fuch  didin^on  as  hath  beena  before  faid  in  the  Chapter 

of 


&^«  added  L,  and  M«  «nd<^eli.    %  &*  >  ^dded  L.  and  M.  and  Rah* 
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of  Conditions.     And  the  confequent  of  the  condition,  viz.  that  the 

lands  ihould  remaine  to  another,  ^c.  is  void  in  law,  and  by  the 

opinion  of  Lialeton  the  donor  may.  re  enter  {or  the  condition  bro* 

ken;  for  Unle  per  inuiiU  mon  n/ttiaiur  :  which  being  in  cafe  of  a  (i.RoH.  Abt 

condition  for  the  defeating  of  an  eftatc,  is  worthy  oi  obfervation.      ^^'^ 

And  it  is  to  bee  noted*  that  after  the  death  of  the  donor,  the 
condition  defcendeth  to  the  eldefl  fonne»  and  confequently  his  alie- 
nation doth  extinguifli  the  fan»e  forever;  whereb  the  weakaefle  (iaRep.4«,b.) 
of  this  invention  appeareth :  and  therefore  LiuUton  here  faithi  that 
it  feemeth  that  the  donor  may  re-enter,  and  fpeaketh  nothing  of 
his  heires.     A  man  hath  ilTue  two  fonnes,  and  maketh  a  gift  in 
taiie  to  the  eldell,  the  remainder  in  fee  to  the  puifnc,  upon  condi- 
tion, that  the  eldefl  (hall  not  make  any  difcontinuance  with  war- 
rantie  to  barre  him  ui  the  remainder ;  and  if  he  doth,  that  then 
the  puifne  fonne  and  his  heires  fhall  re-enter^  the  eldeft  make  a 
feolFment  in  fee  with  warrantie,  the  father  dietht  the  eldeit  fonne 
dieth  without  ifiue>  the  puifne  may  enter;  but  if  the  difcontinuance 
had  beene  after  the  death  of  the  father,  the  puifne  could  not  have 
entrcd.     In  this  cafe  foure  points  are  to  be  obferved.     Firft>  as 
Littleton  liere  faith,  the  entrie  for  the  breach  of  the  condition  \» 
r^*^0,  1>*1  given  to  the  father,  and  not  to  the  puifne  fonne.   Secondly,  that  by  (icRep.  109^) 
the  death  of  the  father  the  condition  defcends  to  the  elder  fonne,  41,  e.  3.  fol. 
and  is  but  fufpended,  and  is  revived  by  the  death  of  the  elded  fonne 
without  i/Tue,  and  defcendeth  to  the  youngeft  fonne.     Thirdly,  that  Vld.  Sea.  446b 
the  feoffment  made  in  the  life  of  the  father  cannot  give  away  a 
condition  that  is  coliaterall,  as  it  may  doe  a  right*     Fourthly,  that 
a  warrantie  cannot  binde  a  title  of  entrie  for  a  condition  broken  (as 
hath  beene  faid)  ;  but  if  the  difcontinuance  had  beene  made  after  (10.  Rep.  95.) 
the  death  of  the  father,  it  had  extind  the  condition  :  which  cafe  is ' 
put  to  open  the  reafon  of  our  author's  opinion,  (i) 

In  thefe  lad  three  Sections  our  author  hath  taught  us  an  excellent 
point  of  learning,  that  when  any  innovation  or  hew  invention  ilarts 
up,  to  trie  it  with  the  rules  of  the  common  law  (as  our  author  here 
hath  done) ;  for  thefe  be  true  touchilones  to  J'ever  the  pure  gold 
from  tlie  dro/Te  and  fophidications  of  novelties  and  new  inventions. 
And  by  this  example  you  may  perceive,  that  the  rule  of  the  old  (Pbwd.  413. 
common  law  being  foundly  (as  our  author  hath  done)  applyed  to  Anu  28»»  b.) 
fuch  nbvelties,  it  doch  utterly  crufh  them  and  bring  them  to  no- 
thing ;  and  commonly  a  new  invention  doth  offend  againft  many 
rules  and  reafons  (as  here  it  appeareth)  of  the  common  law ;  anjd 
the  antient  judges  and  fages  of  the  law  have  ever  (as  it  appeareth  [*]  31.  E.  3. 
[•]  in  our  bookes)  fupprefled  innovations  and  novelties  in  the  be-  Cajjcr  ddivcr- 
ginning,  as  foone  as  they  have  offered  to  creepe  up,  -left  the  quiet  *"^*ijr 
of  the  common  law  might  be  difturbed:  and  fo  have  [^i]  adls  of  ^%/^  1  ,, 
parliament  done  the  like,  whereof  by  the  authorities  quoted  in  the  %,  H.  4. 18,  &c. 
inargent,  you  may  in  flead  of  many  others,  upon  this  occafion  take  [«]  i*  £.  s* 
a  little  tafle.    But  our  excellent  author,  in  all  his  three  bookes,  cap.  15.  ftatj. 
bath  faid  nothing  but  Ex  'ueterum/apientium  ore  et  more.  ]^  ^j  ^  ^^   - 

«     «  4*  H.  4*  ca«  !•      ii«  Hk  6*  c,  23.        t.£.  4.  cap.  8,  &c* 

(1)  [See  Note  330.] 
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Seel.  724. 


(1.  Ini{.293.  cap.  3.) 

TT EM^  a  U  common  ley^  tUvant 
•*  fejlaiute  AGlouccftcr,^  tenant 
fer  U  curfefie  uji  alien  en  fee  ovefque 
garrantie  *,  apres  fan  deceafe  ceofutt 
un  barre  al  hetre  ^^fucme  applert  per 
les  paroli  de  mefme  reftatute:  mes  il 
ijl  remedy  per  mi  fine  Fejlatute^  que  le 
garrantie  de  U  tenant  per  U  curtefie 
neftrroit  my  bar  al  heire^Jinqn  que  il 
y  ad  afcts  per  difeent  per  le  tenant  per 
le  curtefie ;  car  devant  le  dit  ejiatute^ 
ceo  fuit  un  colleitcral  garrantie  al 
keire^  pur  ceo  que  il  ne  puiffoit  con- 
veyer aficun  title  de  difeent  a  les  tene- 
ments per  le  tenant  per  le  curtefie^  mes 
tarttfolement  per  fa  merCy  ou  auters  de 
Jes  ancejlors  X  ;  et  ceo  ejl  le  caufie  pur 
que  ilfuit  collateral  gar rantie^ 


A 


L  S  O,  at  the  common  law,  be- 
'fore  the  ftatute  of  GUucefter^  if 
tenant  by  the  curtefie  had  aliened  in 
fee  with  warrant! e,  after  his  deceafe 
this  was  a  barre  to  the  hcire,  as  it  ap- 
peareth  by  the  words  of  the  fame  fta- 
tute :  but  it  is  remedied  by  the  fame 
ftatute,  that  the  warrantic  of  tenant 
by  the  curtefie  (hall  bee  no  barre  to 
the  heire,  unlcfle  that  hee  hath  aflets 
by  difeent  by  the  tenant  by  the  cur- 
tefie ;  for  before  the  fayd  ftatute,  this 
was  a  collateral  warrantie  to  the  heirc, 
for  that  hee  could  not  convey  any 
title  of  difeent  to  the  tenements  by 
the  tenant  by  the  curtefie,  but  onl  v 
by  his  mother,  or  other  of  his  anccf- 
tors  i  and  this  is  the  caufe  why  it  was 
a  collateral  warranties 


Seft.  725. 


'  J\A^  Sfi  home  inheritor  prentfemcy 
les  qiicux  ont  ^fits  enter  eux^  et 
le  pier  dtvie^  et  le  fi.ts  entra  en  la  terre^ 
it  endowafia  mere^  et  puis  le  mere  alien 
ceo  que  el  ad  en  fa  dower j  a  un  auter 
en  fee  ove  garrantie  accordant^  et  puis 
morifjl'i  et  le  garrantie  dijcendijl  a  le 
fits^  ore  lefts ferra  barre  a  demaunder 
mefine  la  terre  per  caufe  de  la  dit  gar- 
rantie ;  pur  ceo  que  ttel  collateral  gar-o 
rantie  de  tenaunt  en  dower  n^eft  pas 
renudte  per  afcun  ejlatute,  Mefme  la 
ley  ejl^  lou  tenaunt  a  terme  de  vie  fait 
un  alienation  ovefque  garrantie^  i^c, 
et  morujly  et  le  garrantie  difcendijl  a 
celuy  que  avoit  le  reverfion  ou  le  re-- 
mainder  ||,  ils  ferronf  barrps  per  tiel 
garrantie  +. 


^  accord  added  L.  and  M,  and  Ro]^ 
-f  ^c,  added  L-  and  M.  and  Roh, 
X  Gfc,  added  L.  and  M,  and  l^ob* 


DUT  if  a  man  inheritor  taketh 
*^  wife,  who  have  ifl'ue  a  fonne  be^   -  , 

tweene  them,  and  the  father  dieth,  and  [  3  ^  ^"  ^•4 
the  fonne  entreth  into  the  land,  and 
endow  his  mother,  and  after  the  mo- 
ther aliencth  that  which  ftiee  hath  in 
dower,  to  another  in  fee  with  war- 
rantie accordant,  and  after  dieth,  and 
the  warrantie  defcendeth  to  the  fonne, 
now  the  fon  fliall  be  barred  to  demand 
the  fame  land  by  caufe  of  the  fay4 
warrantie;  becaufe  that  fuch  colla- 
teral! warrantie  of  tenaunt  in  dower 
is  not  remedied  by  any  ftatute.  The 
fartc  law  is  it,  where  tenant  for  life 
makcth  an  alienation  with  warrantic, 
&c.  and  dieth,  and  the  warranty  de- 
fcendeth to  him  which  hath  the  re- 
verfion or  the  remainder,  they  iha)I 
be  barred  by  fuch  warrantie. 

^  OF 

§  ijue  added  L.  and  M.  and  Roh. 
I  &e.  a«lded  L.  and  M.  and  Roh. 
4  &r,  added  L.  an4  M.  and  R^h. 


LrK  3.  Of  Warrantie.  Seft.  726. 

r\F  thU  and  the  fabfequent  Sedion  fafficienc  hath  beene  fayd  (ii.  H.  7  cap. 
before  in  this  Chapter*  Se£f,  697.  20-  Ant.  365.6.) 

•*  ITefi  fas  reittcdii  pir  afcun  ftaiute.^'*     Bat  by  a  ftatutc  made 
£nce»  this  cafe  is  rpmediedv  as  ypu  fee  before^  SccU  6^y. 


Scd:.  726. 


T  TE  Mi  en  le  dlt  cafe^fi  iffintfuit 
"^    que  quant  le  tenant  en  dower  alie- 
*^5  X  ^^«  fi^  heire  fuit  deins  age^ 
it  auxy  al  tempi  que  U  garrantie  dif- 
ctndift  fur  luy  il  fuit  deins  age ;   en 
eeff  cas  rheire  pott  apres  enter  fur 
Falieneej  nient  contrijieant  le  garrantie 
difcendifly  ^c,  pur  ceo  que  nul  lacheffe 
ferra  adjudge  en  P heire  deins  age^  que 
il  n^entra  pas  fur  V alienee  en  la  vie  le 
-tenant  en  dovjer.     Mes  fi  their e  fuit 
deins  age  al  temps  del  alienation-^  ^r. 
£t  puis  il  devient  al  pleine  age  en 
la  vie  de  le  tenant  en  dower,  et  ijjint 
tfleant  de  pleine  age  il  n*entra  pasjur 
f  alienee  en  la  vie  de  le  tenant  en  dower, 
it  puis  le  tenaunt  en  dower  morufl, 
i^c.  la  peradventure  f  heire  ferra  barre 
fer  tiel  garrantie  I  pur  ceo  que  il  ferra 
re£fe  fa  follie,  que  il  ejlcant  de  pleine 
fige  ne  entra  pas  en  la  vie  de  le  tenaunt 
in  d$wer^  ^c. 


ALSO,  in  the  cafe  aforefaid,  if  it 
were  fo  that  when  the  tenant  in 
dower  aliened,  &c.    his   heire   was 
within  age,  and  alfoat  that  tir7ie  that 
the  warrantie  defcended  upon  him  hee 
was  within  age ;  in  this  cafe  the  heire 
may  after  enter  upon  the  alienee,  not- 
withftanding  the  warrantie  defcended, 
&c.  becaufe  no  lachefTe  flial  be  ad- 
judged in  the  heire  within  age,  that 
hee  did  not  enter  upon  the  alienee  in 
the  life  of  tenant  in  dower.     But  if 
the  heire  were  within  age  at  the  time 
of  the  alienation,  &c.  and  after  he  com- 
meth  to  full  age  in  the  life  of  tenant 
in  dower,  and  fo  being  of  full  age  he 
doth  not  enter  upon  the  alienee  in  the 
life  of  tenant  in  dower,  and  after  the 
tenant  in  dower  dieth,  &c.  there  per- 
adventure the  heire  fhall  bee  barred  by 
fuch  warranties  becaufe  it  (hall  bee 
accounted  his  folly,  that  he  being  of 
full  age  did  not  enter  in  the  life  of 
tenant  in  dower,  &c. 


H 


ERE  note  this  diveriitie :  if  the  heire  bee  within  age  at  the 
time  of  the  difcent  of  the  warranties  he  may  enter  and  avoyd 
the  eilate  either  within  age,  or  at  any  time  after  his  full  age :  and 
Littleton  faith  well,  that  the  infant  in  this  cafe  may  enter  upon  the 
alienee;  for  if  he  bring  his  adion  agalnd  him>  he  ihal  be  barred 
by  this  warrantie*  fo  long  as  the  ftate  whereunto  the  warrant!^  is 
annexed  continue,  and  be  not  defeated  by  enirie  of  the  heire ;  but 
if  hee  be  within  age  at  the  time  of  the  alienation  with  warrantie,  and 
.become  of  full  age  before  the  difcent  of  the  warrany,  the  warranty 
ihal  barre  him  for  ever.     Our  author  putteth  his  cafes  where  the 
entrie  of  the  infahrb  lawfull ;  [a]  for  where  the  entrie  of  the  in- 
f  780*  b«1  ^^^^  ^^  ^^^  lawfotti'when  the  warrantie  defcendeth,  the  warrantie 
L^       *      "^  doth  binde  the  infant,  as  well  as  a  man  of  full  age ;  and  the  reafon 
thereof  is,  becaafe  the  flate  whereunto  the  warrantie  was  annexed, 
continueth  and  Cannot  be  avoided  but  by  a£tion,  in  which  action  the 

warrantie 
}  Qfc*  added  L.  and  M.  and  Roh* 

Gg4 


18.  E.  4.  13* 

35  H-  ^.  6> 

28.  AiT.  iS. 

32.  E.  3.  Gar.  30* 

(i.  Rep.  120. 

140.) 

(2.  Roll.  Abr« 

773O 

35.  U.  6.  63* 


[a]  3.  H.  7. 9* 
35.  H.  6.63. 
Br.  tit.  War.  54* 
33«  H.  S.  tiu 
Wsr.  Br.  84*  ^ 
Lib.  1.  fol.  67.  ^ 
in  Arcbec^icaiii 
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Sc  140.  CfcoJ-  viimntie  it  a  barrc  ;  and  for  die  iainc  realba  fike«nfe  it  is  of  a 
1?  Vn'fb  ^*^"*  covert,  if  her  rotrie  be  ink  lawful,  a  wanamie  ddcradiDg  on 
(wt  ^^E-vi*  ^^  Coring  tbe  cormore.  doth  bind  her.  ['»]  And  albeit  the  hof- 
<(.K.B.  193. g.  ^'"^  ^  wiihin  age  at  the  dilcent  of  the  wairansie,  yet  if  the 
3.  Ui.  4S3.)      entrie  of  the  wife  be  taken  away,  the  warrantie  tull  binde  the 

wife, 
f  fl  M.  F.  3.  [f )  And  herein  a  diverfitie  is  lo  bee  obfenred  betwceoe  matters 
AvdiL^  ^.27.  of  record  done  or  faffe  red  by  an  iofaot,  and  matters  tm  fmiti  for 
F.  N.B.  ic4,iu  inauers  in  fait  be  (hall  avoid  cither  within  age,  or  at  full  age,  as 
]7.E.^.^76.  ^^^^  beenc  faid:  but  matters  of  record,  as  ftatotes  merchants  and 
17.  Afl.  5}.  17.  ^'f  the  (laple,  recognizances  knof^leJged  by  him.  or  a  fine  levied 
«i.  F..  1. 4.  by  him,  recorerie  againil  him  by  dcfaoh  in  a  reall  adion  (faring 
i;.  £.  3.A0J.  in  dower)  mnft  be  avoyded  by  htm,  viz.  ftatotes,  &c.  \iy  audita, 
i«*E   -  qua-rela,  and  the  fine  and  recoverie  (i)  by  writ  of  error  during  his 

Jnfart'  I'l.  niooritie,  and  the  like.     And  the  reafon  thereof  is,  becaufe  they 

16.  H.  7.5'.  are  judiciall  aAs,  and  taken  by  a  court  or  a  judge,  therefore 
1 5.  E.  4.  5.  the  nonage  of  the  partie,  to  avoyd  the  fame,  ihali  be  tried  by  in- 
^.  H.6. 30.  fpedlion  of  judges,  ar.d  not  by  Ibe  countrey.  And  for  that  his 
(fo.  Rep' 1*1.  ''onagc  mufl  be  tried  by  infpedicn,  this  caanot  be  done  after  his 
Sidrrf.  3Z1, 322.  ^"^^  ^S^  '  ^^  ^  ^  ^^^  ^^^  clercly  holdcn  at  this  day,  though  there 
F.K.B.  1C4.  k.  be  fome  diFerence  in  our  bockcs.  But  if  the  age  be  infpe^ed  by 
Xlfxtr,  76. 460.  the  judges,  and  recorded  that  he  is  within  age,  albeit  he  come  of 
?2*R*^  3«^  **•  'full  age  before  the  reverfall,  vet  may  it  be  revcrfcd  after  his  full 
J 23.)*'*  "**  *gP'  [*]  And  fo  was  it  refolvcd  by  the  whole  court  of  king's 
6.  H.  t.  Saver     bench  in  the  caie  of  Keie^icbt. 

de default  Br.  5ai  If  lands  had  beene  given  to  the  hnfband  and  wife  and  thdr 
3«  H.  6.  10.  heires,  and  the  hafband  had  made  a  feoflfment  to  anotht;^*  to  whom 
(Ant'i  i.'iT**  *  collatcrall  anccttor  of  the  wife  had  rcleafcd  and  died,  and  the 
Noy  26?)  ^  hufband  died,  (and  this  had  beene  before  the  (latnte  of  52.  H,  8.) 
(Cro.  Tic.  59.  this  warrantie  had  To  bound  her  wa'fveable  right,  as  ihe  could  not 
Yejir.gg.ronira )  waiire  her  eftate,  and  claime  dower.  Otherwife  it  is  of  an  eiiate 
R**'*^**'  '^'  ^^^^^^^^^^'  ^or  if  a  diiTeifor  make  a  leafc  to  the  hulband  and 
tng'i  boilu       ^'^"^  during  the  life  of  the  hufband,  and  the  hufband  dicth,  ihe  may 

difagree  to  tliis  ellate  determined,  to  fave  herfelfe'from  dam  mages. 

And  (o  note  a  diverfitie  bctwecne  an  eUate  determined,  and  an 

eilate  bound  by  warrantie. 


(Ante  171,  b.  "  Nui  laches  ferra  adjudge  en  h  beire  dcins  age?*     Laches,  or 

^46.  «-  337.  b.    Ja/(bes,  is  an  o!d  French  word  for  flacknefie,  or  negligence,  or  not 
350.  b.).  doing.     And  the  rule  (that  no  nt  gligence  ihall  be  adjudged  in  an 

infant)  is  true,  where  he  is  thereby  to  be  barred  of  his  entrie  in 
re fpe£l  of  a  former  right,  as  by  a  difccnt ;  or  of  his  former  right* 
(as  LittUt9tt  doth  here  put  an  example)  by  a  warrantie  wiiere  his 
entrie  is  congeable.     But  otherwife  it  is  of  conditions,  charges  and 
penalties  gomg  out  of  or  depending  upon  the  originall  convey, 
ance,  for  the  laches  or  negligence  (hall  be  adjudged  in  thofe  cafes 
\y\  PI.  Com.      afwell  in  the  infant  as  in  any  other.     \y\  Vide  PL  Com,  StowePi 
StPweJ'i  cafe,       ^^  p^^^  toium.     And  fee  further  there,  where  an  infant  being  tenant 
U  ^ke^'a^        for  life  or  yearcs,  fhall  be  ponifbed  for  doing  or  fuffering  of  wafle; 
Moor,  92.  ^^*^  where  he  claimeth  by  purchafe,  a  ceffa'vit  fhall  lie  againfl  him» 

4.  Rep.  4.  b.       if  he  pay  not  his  rent  by  two  yeares.     And  fosie  have  faid,  if  he 
9*  Rep.  85.)        have  the  teiiancic  by' difccnt,  and  he  himfclfe  ceffe,  a  cejavit  doth 

lie^  and  he  ihall  not  have  his  age  becaufe  it  is  of  jiis  owne  ce£e^, 

31- 

(1)  [Sec  Note  331.] 


Of  Warrantlc. 


[381 


Lib-  3. . 

31.  £.3.  Agt  (4..  But  other  bookes  (as  fome  conceive  them)  b£ 
agsunft  that :  rid,^.  £d<w.  3.  50.  28.  £.  3.  99.  14.  £.3.  Age  88. 
^•J  2.  £•  and  others,  which  books  doe  not  prove  chat  the  ceja^vit  doth 
not  lye  in  that  cafe,  but  the  contrary,  that  hce  (hall  have  his  age 
to  the  end,  hee  may  at  his  full  age  certainly  know  what  to  plead, 
or  what  arrerages  to  tender  ;  for  the  land  was  originally  charged 
with  the  feigniorie  and  fervice$. 


Sea.  727,  728- 


JI^^S  ore  per  PeJlatvU  fait  ir: 
■^  H,  7.  cap.  10.  //  eji  ordeine^  ft 
afcun  feme  dlfcontinuey  alien j'  relea/hj 
eu  canfirme  ove  garrantie  afcun  terra 
ou  tejuments  que  eltient  en  dower  pur 
terme  de  v/V,  ou  en  tayle  del  done  fa 
p%imer  haron^  ou  de  fes  anceflers^  ou 
del  done  d^ afcun  outer  feifie  al  ufe  le 
primer  baron^  ou  de  fes  anceficrsn^  que 
tputs  tiels  gfirranties^  isfc,  ferront 
voider  \  et  que  bien  llrroit  a  cejiuy  que 
4iVoit  4eux  terra  ou  tenementSy  apres 
ia  mort  de  mefme  lafem  (tentrer. 


*  Se6t.  727. 

(Ant.  52.  b.  315,1 

D  U  T  now  by  the  flatute  made 
1 1 .  /f,  7.  cap.  ro.  it  is  ordained,  if 
any  woman  difcontinue,  alien,  releafe, 
or  confirme  with .  warrantie  an v  lands 
or  tenements  which  ihe  holdeth  in 
dower  for  terme  of  life,  or  in  taile  of 
the  gift  of  her  firft  hufband,  or  of  his 
anceiiors,  or  of  the  gift  of  any  other 
feifed  to  the  ufe  of  the  firft  hufband, 
or  of  his  anceflonrs,  that  all  fuch 
warranties,  &c.  {hall  be  void;  and 
that  it  fhall  bee  lawful!  for  him  which 
hath  thefe  lands  or  tenements,  after 
the  death  of  die  fame  woman  t^ 
enter. 


'pH  I S  is  an  addition  to  Littleton^  and  tlierefore  to  be  pafTed  over. 
^    And  hereof  fufficient  hath  beene  faid  before,  Sed.  697. 


Sea.  728. 


7  TE  My  il  efl  park  en  le  fine  de 

•*    le  dit  ejlatute  de  Gloucefter,  que 

farle  del  alienation  ovefque  garrantie 

fait  per  le  tenant  per  le  curtejie  en  cejl 

forme,    Enfement^  en  mefme  le  manner^ 

nefoit  fheire  le  feme  apres  la  mort  la 

fere  et  le  mere  barre  d'aSfiony  s*il  de- 

manda   Vheritage  ou  le  mariage  fa 

mere  per  brtefe  d*entre,  que  fon  pere 

aliena  en  terras  fa  mtre^  dont  nulfine 

ejl  levy  en  la  court  h  roy  :  et  ijffint  per 

force  de  mefme  Peflatuteyfi  le  baron  del 

feme  aliena  t heritage  ou  mariage  fa 

feme  en  fee  ove  garranticy  t?V.  per  fon 

fait 


ALSO,  it  is  ipoken  in  the  end 
''^  of  the  faid  ftatute  of  Gloucejier^ 
which  fpeaketh  of  the  alienation  with 
warrantie  made  by  the  tenant  by  the 
courtefie  in  this  forme.  Alfo,  in  the 
fame  manner,  the  heire  of  the  womaa 
after  the  death  of  the  father  and  mo- 
ther {hall  not  bee  barred  of  adlion,  if 
hee  demandcth  the  heritage  or  the 
marriage  of  his  mother  by  writ  of 
entry,  th^t  his  father  aliened  in  his 
mother's  time,  whereof  no  fine  is 
levied  in  the  king's  court :  and  fo  by 
force  of  the  fame  flatute,  if  the  huf^ 

band 


*  This  Sc<^ion  not  in  L.  and  M«  nor  Rotu 
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Jait  en  pais^  eeo  eft  elere  ley^  que  celt  band  of  die  wife  aCen  the  heritage  or 
garranty  ne  barrera  my  fheirt^fifun  manage  of  his  wife  in  fee  with  war- 
^e  it  fCad  affcti  per  difcenU  *  rantie,  &c  by  his  deed  in  the  com- 

trey,  it  is  decre  law,  that  this  warranty  ihall  not  bar  the  heire,  ludefe  bee 
batb  afTeu  by  difccnt. 

(Ant.  ii5.a.  *•    T\0  N  T  nu!  fine  efi  U^  en  le  entrt  le  tvyiifc,"     Here  are 

3^.».365.  b.  1^  three   ttuogs  worthy  of  obfervation  concerning  the  con- 

M Vl.  Coin.  r.  ^(^Q^^'^n  o^  ftatutes.     Firft,  that  [a]  it  is  the  rooft  natural!  and 

7V  7.  E.  3.  '{9.  genuine  expofition  of  a  (latnte  to  conftnie  one  part  of  the  ftatnte  by 

(3.  Rrp.  r;i.  59*  arother  part  of  the  fame  llatute,  for  that  befl  exprefieth  the  mean- 

4.  Rrp.  50.  ^  ing  of  the  makers.     As  here  the  queftion  upon  the  generall  words 

^'itBmQom  ^^  ^^^  ftatutc  i-s  whether  a  fine  levied  oncly  by  a  haiband  feiied  in 

ttL^.  f.  321.  ^^'^  ^^i^*^  ^^  ^^^  wife  with  warranty  (hall  barre  the  heirewitbcwt 

f]«ta  lik.  5.  aiTctt.     And  it  is  well  expounded  by  the  former  part  of  the  ad, 

fap.  34*  whereby  it  is  enabled  that  alienation  made  by  tenant  by  the  coor- 

(^  ^^'^  ?'*•  tefie  with  warrantie  Jhall  not  bar  the  heire,  anleflc  aflets  delcend.  -  ^    -  • 

t!  R*  *6o.  ^"^  therefore  it  0iould  be  inconvenient  to  intend  the  fhitavein  fuch  l2rl^  ^\ 

ii  Rep.  37*  manner,  as  that  be  that  hath  nothing  but  in  the  right  of  his  wife 

t!  Rep.  3o.  fhould  by  his  fine  levied  with  warrantie  barre  the  .beire  wuhoot 

II 8. 13s*  afleu.     And  this  exposition  is  gx  vi/ceribtu  uSusm 

Flo«^sc4>scs« 

ao4.  ^  465*  487.  a.    II.  Rep.  6a.  h.) 

Secondly,  the  words  of  an  aft  of  parliament  mnft  bee  taken  in  a 
lawfull  and  rightful!  ^enfe ;  as  here  the  words  being  (whereof  no 
fine  is  levied  in  the  king's  court)  are  to  be  underilood,  whereof 
|io.  Rep.  43*)  no  fine  is  lawfully  or  rightfully  levied  in  the  king's  court*  And 
I^]  V\.  Com.  therefore  [i]  a  fine  levied  by  the  hu(band  alone,  is  not  within  the 
S46.  h.  Seignior  meaning  of  the  flatate,  for  that  fine  ihould  worke  a  wrong  to  the 
B«rkleye*s  cale.  ^j^g .  j^^  ^  f^^^  levied  by  the  hufband  and  wife  is  intended  by  the 
in  cafe  del  Abbot  ^atutc,  for  that  fine  is  hwfall  and  workefh  no  wrong,  [r]  So  the 
de  Strau  mcr.  (latttte  of  IV,  z.  cap.  5.  faith  (Ita  qwd  epifcopus  eccUjfam  etmferat) 
cella.  is  conflrued,  Ita  quod  eptfcopus  tcclefeam  legitimt  fnferat  \  and  the 

\<\  II. H. 4. 80   lii^e  in  a  number  of  other  cafes  in  our  bookes.     And  generally  the 
'*    \\^iy%%       ^^^^  "'  ^<id  ma  frofftat  i^pedimentum  jti^d  de  Jurt  non  firtitur 
4!E.i.  31.  *      effeaum. 
j2.  H.  4    Formedon  15. 

(6.Bxp.xoO  Thirdly,  that  conflruflion  mu(l  be  made  of  a  ftatnte  in  fappref- 

fion  of  the  mifchiefe^  and  in  advancement  of  the  remedie,  as  by 
this  cafe  it  appeareth.  For  a  fine  levied  by  the  hufband  only  is 
within  the  letter  of  the  law ;  bat  the  mifchiefe  was,  the  heire  was 
barred  of  the  inheritance  of  his  mother,  by  the  warrantie  of  his 
father  without  aiTets :  and  this  a&  intended  to  apply  a  remedy,  vin^ 
that  it  (hould  not  barre  unleiTe  there  were  afletSi  lad  therefore  the 
mifchiefe  is  to  be  fupprefled,  and  the  remedie  advanced.  £/  £«• 
h^er^t  in  liurdf  bseret  in  coritce,  as  often  before  hath  becne  £ud« 

*  &c.  added  L.  aiid  M«  and  Roh« 


Sc<a. 


LS.  3* 


Of  Warranties  Seft.  729,  73O1 


Sed:.  729* 


Jlf^S  le  doubt  efty  ft  le  baron 
•^'^  alienaft  f  heritage  fa  feme  per 
fine  levy  en  la  court  le  roy  ovefque  gar^ 
rantiej  &c,  Ji  ceo  barter  a  V  heir e  fans 
afcun  difcent  en  value,  f  Et  quant  a 
leoy  feo  voile  icy  dire  certaine  reafom^ 
que  yeo  ay  oye  dit  en  cejl  matter,  Jeo 
ay  oye  nwn  mafterfir  Richard  Newton, 
jades  chiefe  jujfue  de  common  hanke^ 
dire  un  foits  en  mefrm  le  bankcy  que 
iiel  garrantie  que  le  baron  fait  per  fine 
levie  en  le  court  le  roy  barrera  rbeire^ 
content  que  il  J  ad  riens  per  difcenty 
pur  ceo  que  Tejlatute  dit  (dont  nulfine 

J  38  2*  a.  J  per  fin  opinion  eel  garrantie  per  fine 

+  demurt  uncore  un  collateral  garran^- 
ticy  come  ilfuit  a  le  common  ley^  nient 
■  remedy  per  le  dit  ejiatute^  pur  ceo  que 
le  dit  eftatute  except  alienations  per  fine 
0ve  garranticf 


(2.  In((.  2944) 

I>  U  T  the  doubt  is,  if  the  hu(band 
•*-'  alien  the  heritage  of  bis  wife  by 
fine  levied  in  the  king's  court  with 
warrantie,  &c«  if  this  ihall  barre  the 
heire  without  any  difcent  in  value. 
And  as  to  this,  I  will  here  tell  cer- 
taine reafons,  which  I  have  heard  faid 
in  this  matter.  I  have  heard  my  maf* 
ter  fir  Richard  Neivton^  late  chiefc- 
judice  of  the  common  pleas,  once  fay 
in  the  fame  C9urt,  that  fuch  warrantie 
as  the  hufband  malceth  by  fine  levied 
in  the  king's  court  fhall  barre  the 
heire,  albeit  hee  hath  nothing  by 
difcenty  becaufe  the  flatute  £iita 
(whereof  no  fine  is  levied  in  the 
king's  court) ;  and  fo  by  his  opinion 
this  warrantie  by  fine  remaineth  yet 
a  coUaterall  warrantie,  as  it  was  at 
the  comnron  law,  nqt  remedied  by  the 
faid  ftatute,  becaufe  the  faid  ftatute 
excepteth  alieoations  by  fine  with 
warranties 


Sedt.  730i 


17*  T  afcuns  auters  ont  dity  et  uncore 

diont  le  contraricy  et  ceo  ell  lour 

'  proof Cy  que  come  per  mefme  le  fhapiter 

de  dit  ejlattite  il  eft  ordeincy  que  le  gar^ 

rantie  le  tenant  per  le  curtefie  neferra 

my  barre  al  heircyfinon  que  il  ad  ajfets 

fer  difcenty  (ffc.  content  que  le  tenant 

per  le  curtefie  levie  unfine  de  mejmes 

Us  tenements  ovefque  garranticy   ^c. 

fiuxyfortment  come  ilpoitfaircy  uncore 

*  fielgarranty  ne  barra  my  Pheircyfinon 

que  il  ad  affets  per  difcenty  ^c.     Et 

jep  croy  que  ceq  ejl  ley\  et  pur  ceo  ils 

dionty  que  firroit  inconvenient ^  d^en^ 

tender  l^efiatute  en  tielfornUy  que  un 

borne 

f  6fr.  added  L.  and  M.  and  Roh. 
I  ad^tfadp  L,  and  M.  and  Koh« 


AND  fome  others  have  laid,  and 
yet  doe  fay  the  contrary,  and 
this  is  their  proofe,  that  as  by  the 
fame  chapter  of  the  faid  flatute  it  i$ 
ordained,  that  the  warrantie  of  the  te- 
nant by  the  courtefi^  (hall  be  no  barre 
to  the  heire,  unlelle  th^t  he  h^th  af- 
fets by  difcenty  &c.  althoi)gb  that  the 
tenant  by  tl^e  courtefie  levie  a  fine  cS 
the  fame  tenements  with  warrantie, 
&c,  as  flrongly  as  hee  can,  yet  this 
warrantie  fhall  not  barre  the  heire, 
unlefTe  that  hee  hath  affets  by  difcent, 
&c.  And  I  beleeve  that  this  is  law; 
and  therefore  they  fay,  that  it  fhould 

be 

II  &r.  added  L«  and  M.  and  Roh. 
4  (^Cf  added  X<<  awl  M«  and  Koh, 


I.ib.  3.    Cap.  13,      Of  Warranties 

hme  que  ti*ad  runs  forfque  en  droit  fa 
feme  furroit  per  fine  Uvie  per  luy  f  de 
mtfmes  %  les  tenements  queux  il  ad 
forfque  en  droit  fa  feme  ove  garranty^ 
bfc*  barre  Cheire  de  mefmes  Us  tene^- 
ments  fans  afcvm  difcent  de  fee  fimple^ 
&e,  ku  le  tenant  per  ie  curtejie  ceo  n* 
fmtfaire. 


ScS.  731. 

be  inconvenient  to  intend  die  ftatute 
in  fuch  maner,  as  a  man  that  hath 
nothing  but  in  right  of  his  wife  might 
by  fine  levied  by  him  of  the  fame  te- 
nements which  he  hadi  but  in  right 
of  his  wife  with  warran'tie,  &c.  barrc 
the  heire  of  the  fame  tenements  with- 
out any  difcent  of  fee  fimpie,  &c. 
where  the  tenant  by  the  courtefie 
cannot  doe  this* 


Sed.  731. 

(Plowd.  57.  b.    Ant.  115.  a.  360.  a.  369.  a.  381  .b*)    (to.  Rep.  43.  Aot3Sx.b.)     (1.  loft.  294.) 

Ji^  E  S  Us  ont  ditj  que  le  ftatute 

•^       ferra  eutend  fohnque  eel  forme^t 

Icilicet,  Itm  le  ftatute  §  dit^  dont  nul 
fne  eft  lev'te  en  court  le  roy^  ceo  efi  a 

d'lre^  dont  nul  loial  fine  eft  droltureU 

tn-nt  levy  en  la  court  le  roy.     Et  ceo 

efty  dmt  nul  fine  de  le  barm  ei  fa  feme 
Joit  levie  en  le  court  U  rzy^  car  al  temps 

di  le  fefans  del  dit  eftatutCj  chejcun 

efi  ate  de  terres  on  tenements  que  a  fun 

home  ou  fme  avoity  que  difcenderoit  a 
Jon  heire^  futt  fee  ftmple  Jans  condition^ 

Qufur  certaine  conditions  en  fait  ou  en 

ley,     Et  pur  ceo  que  adonques  tie  I  fine 

foit  droiturelment  eft  re  Icvie  per  le  ba* 

ron  et  fa  femcy  et  les  heircs  le  baron 

garronteronty  &c,  iiel  ^arrantie  bar^ 

rera  Pheire^  4-  et  ifftnt  it's  dimt  que  eft 

fentendement  de  reftatute^  car  fi  le 

baron  et  fa  feme  fieront  unfeoffcment  en 
fee  per  fnt  en  pais^fon  heire  apres  le 

diceafe  le  baroii  et  fa  feme  aver  a  briefs 

d'entre  fur  cui  in  vita,  &c.  nient  ob^ 
ftant  le  garrantie  de  le  baron^  donque 
ft  nul  ttel  exception  fuit  fait  en  l^ejla^ 

tute  de  le  fine  levies  &c,  donque  t heire 

nveroit  le  brief i  d'entre,  &c.  nient  ob- 
ftant  le  fine  levie  per  le  baron  et  fa 
femcy  pur  ceo  que  les  parolx  de  Ceflatute 

devant  P exception  de  fine  levie^  i^c. 
font  generaisy  i^c.   c'e/lafcayoiry    que 

r heire  la  ferru  apres  le  mort  le  pere  et 

la  mere  nefoit  barre  d^aSiion^  s'il  de^ 

maund 


t>  U  T  they  have  faid,  that  the  fta- 
^  tute  fhall  bee  intended  after  this 
manner,  fcillcet^  where  the  ftatute 
iaith,  whereof  no  fine  is  levied  in  the 
king's  court,  that  is  to  fay,  whereof  [382.  b«] 
no  lawful!  fine  is  rightfully  levied  in 
the  king's  court.  And  that  is,  whereof 
no  fine  of  the  huiband  and  his  wife  is 
levied  in  the  king's  court,  for  at  the 
time  of  the  making  of  the  faid  ftatute, 
every  eftate  of  lands  or  tenements 
that  any  man  or  ^oman  had,  which 
fliould  dcfcend  to  his  heire,  was  fee 
fimpie  without  condition,  or  upon 
certain  conditions  in  deed  or  in  law. 
And  bccaufc  that  then  fuch  fine  might 
rightfully  be  levied  by  the  hufbaiid 
aj)d  his  wife,  and  the  hcires  of  the  huf- 
band  (bould  warrant,  &C  fuch  war- 
rantie  fhall  barre  the  heire,  and  fo  they 
fay  that  this  is  the  meaning  of  the 
ftatute,  for  if  the  huft)ancl  ^nd  his  wife 
ihould  make  a  feofFement  in  fee  by 
deed  in  the  countrie,  his  heire  after 
the  deceafe  of  the  nu(band  and  wife 
(hall  have  a  writ  cA  entrie  fur  cui  in 
vitUj  i5fc.  notwithftanding  the  war- 
rantie  of  the  huiband,  then  if  no  fuch 
exception  were  made  in  the  ftatute  of 
the  fine  levied,  &c.  then  the  heire 
fliould  have  the  writ  of  entrie,  &c. 
notwithftanding  the  fine  levied  by  the 
hufband  and  his  wife,  becaufe  tbe 

words 


•f-  mefme  added  L,  and  M.  and  Roh, 
X  mefmes  not  in  L.  and  M*  nor  Rolr. 


§  dtt^parUi  L.  and  M.  and  Rohi 
^  £fr.  added  L.  and  M.  and  Roh« 


Lib.  3. 


Of  Warrantie. 


Seflr.  73  !• 


maund  P heritage  ou  le  mariage  fa  mere 

per  briefe  d'entre,  que  fin  pere  aJiena 

en  temps  fa  mere^  et  ijjint  content  que 

le  baron  et  la  feme  alienent  per  fine-^ 

uncore  ceo  ejl  voier^  que  le  baron  atiena 

en  temps  la  mere^  et  ijfmt  ilferroh  en 

cafe  de  Pejiatute^  ftnon  que  tielx  parolx 

fueront^  fcilicet,  dont  nuljine  eji  Uvie 

en  la  court  le  roy\  et  ijjmt  ils  diont^ 

[38 3  •  <t.J  f«/  ceo  eJi  a  entender^  dont  nulfine  per 

le  baron  et  fa  feme  ejl  levie  en  la  court 

le  royy  lequel  ejl  loialment  Uvie  en  iiel 

cafe  \  car  ft  les  juflices  ont  conufansy 

que  homr  que  n^ ad  riens  forfque  en  droit 

fafenU'i  voile  levier  unfne  en  fin  nofme 

folementy  ils  ne  voylont^  ne  ♦  unque  de- 

vsyent  prender  tielfine  d^eflre  levie  per 

le  baron  fiiment  Jans  \fafemey  tfr. 

Ideo  quzre  de  cejt  matter ^  Cfr.  J 


words  of  the  ftatutc  before  the  excep- 
tion of  the  fine  levied,  &c.  are  gen^« 
rail,  viz.  that  the  heire  of  the  wife 
after  the  death  of  the  father  and  mo- 
ther is  not  barred  of  acSion,  if  he  de- 
mand the  heritage  or  the  marriage  of 
his  mother  by  writ  of  entric,  that  his 
father  aliened  in  the  time  of  his  mo- 
ther, and  fo  ajibcit  the  hufband  and 
wife  aliened  by  fine,  yet  this  is  true, 
that  the  hufband  aliened  in  the  time 
of  the  mother,  and  fo  it  (bould  bee  in 
that  cafe  of  the  ftatute,  unleffe  that 
fach  words  were,  viz.  whereof  no  fine 
is  levied  in  the  king's  court;  and  fo 
they  (ay,  that  this  Is  to  be  underdood, 
whereof  no  fine  by  the  hufband  and 
his  wife  is  levied  in  the  king's  court, 
the  which  is  lawfully  levied  in  fuch 


cafe;  for  if  the  juflices  have  knowledge,  that  a  man  that  hath  nothing  but  ia 
the  right  of  his  wife,  will  levie  a  fine  in  his  name  onely,  they  will  not,  nei- 
ther ought  they  to  take  fuch  fine  to  be  levied  by  the  hufband  alone  without 
his  wife,  &c.     Ideo  quare  of  this  matter,  &c. 

"    ^ EO  ay  eye  mon  maifterfir  R.  Newton,  IScP  who  was  a  gcni 
.  .•/    tleman  of  an  ancient  family ;  in  Latine,  de  Mova  villa ;  in 
French*  de  neufe  'uille ;  and  a  reverend  learned  judge,  and  worthily 
advanced  to  be  chiefe-juAice  of  the  court  of  common  pleas,  whom 
our  authoar  remembers  with  great  reverence,  as  by  his  words  you 
may  perceive,  calling  him  his  mailer,  and  citeth  his  opinion  deli* 
vered  once  in  the  court  of  common  pleas,  which  our  autbour  heard 
and  obferved  ^whofe  example  therem  it  is  neceifary  for  our  fludent 
to  follow)  I  bat  the  latter  opinion  (as  hath  beene  before  obferved) 
being  Littleton* i  owne»  is  agatnft  the  opinion  of  the  lord  Nenvton  [d]^  [i]Bn£bn3iu 
and  the  law  is  holden  cleerely  with  our  authour  at  this  day ;  and  f\tu  lib.  5. 
ouraathour  (as  in  all  other  cafes)  bath  good  authoritie  in  law  to  ^^  34* 
warrant  his  opinion :  NulUus  bominis  autboritas  tantum  apud  not  <va»  ^'<^'J"  ^*'*^'« 
lere  debet,  ut  meliora  non  ftqueremur  Ji  quis  attulerit.  1  £^  3?^* 

PI.  Com.  57. 
**  Carf  les  jvft ices  ont  conu/ance^  &fr."    Hereby  it  appeareth  (3- Rep.  77.) 
\ey  that  the  judge,  if  hcc  knowcth  it,  ought  not  to  take  knowledge  5*?'  73»» 
Of  a  fine  that  woiketh  a  wrong  jto  a  third  perfon.  O^^X  ^ 

**  ^e  ferroit  inconvenient.**    Jrgumetitum  ab  incon<venienei,  is  1.  H.  7.  9. 

Very  forcible  14  law»  as  often  hath  beene  obferved.  >•  Mv.  69. 

4*E.  3.  41. 

Of  the  reft  of  thcfc  three  Seftions  fuiHcient  bath  beene  faid  ift^^if' 

9eu 


before. 

*  mequi  iMt  in  L.  and  M.  nor  Roh, 
t  foJm^M^  L.  i&d  M.  and  Roh. 


X  tSct  not  in  L.  and  M.  oor  Roh. 


SeA 


Lib.  3.    Cap.  13.        Of  Wammtic.  Seft.  732,  73> 


Scd*  732. 


/TEMj  ejl  ajcavotr^  que  en  ceux 
farolxy  Oft  Fnein  demande  Pberi^ 
tffgiy  ou  li  ttiariagefa  mer/j  ceft  parol 
(§u)  ejl  utt  disjunditvfj  et  eft  autant  a 
direj  ft  Phetre  demande  k  heritage  fa 
mereyfci licet yJes  tenements  que  fa  mere 
svoit  en  fee  fmpU  per  difcent  ou  per 
purcbfifej  ouji  theire  demaund  U  ma^ 
riagefa  mere^  c'ejlafcavoiry  les  tene^ 
mmts  que  fueront  dones  a  fa  mere  en 
frankmartage. 


A  LSO,  it  is  to  be  underftood^ 
that  in  thefe  words,  where  the 
heire  demands  the  heritage,  or  the 
marriage  of  his  mother,  this  word 
(or)  is  a  disjuniStive,  and  is  afmuch 
to  fay>  if  the  heire  demand  the  heri- 
tage of  his  mother,  viz.  the  tenements 
that  his  mother  had  in  fee  fimple  by 
difcent  or  by  purchafe,  or  if  the  heire  - 

demaund  the  marriage  of  his  mother,  [3?3'^i 
that  is  to  fay,  the  tenements  that  were 
given  to  his  mother  in  frankmariage. 


CAnt.  16.  a.) 
Vide  Sea.  9. 


O  O  M  £  doe  expound  heritage  of  the  mother  to  be  the  lands  which 
'^  the  mother  hach  by  difcent ;  and  that  conHrudlion  is  trae>  but  the 
flatote,  by  the  authoritie  of  Littleton  ^  extendeth  alfo  where  the  mother 
hath  it  by  purchafe  in  fee  fimple  ;  for  fo  faiih  Littleton  biinfelfe,  that 
this  word  (inheritance)  is  not  only  intended  where  a  roan  hath 
lands  by  difcent,  but  where  a  man  hath  a  fee  (imple  by  purchafe, 
becaufe  his  heif es  may  inherit  him.  And  albeit  it  be  true»  that 
the  lUtute  extendeth  to  an  edate  in  frankmariage  acquired  by  pur- 
chafe, yet  doth  it  extend,  alfo  to  all  eftatesin  tailey  afwcUby  aitcent 
as  hy  purchafe ;  for  that  frankmanage  is  put  bat  for  an  example 


Sea.  733. 


TTEMj  eome  ejl  move  \  en  divers 
"*  faits  ceux  parolx  en  Latyne^  Ego 
et  hxredes  mei  *  warrantizabimus  et 
imperpetuum  defendemus;  //  ejl  a 
vcier  quel  effeSi  ad  eel  parol,  defende- 
nms,  en  tiels  faits;  et  ilfemble  que  il 
n^ad  pas  Veffe6i  de'  garrantie^  ne  em^ 
prent  en  luy  f  la  caufe  de  garrantie  \ 
.  ^ar  s*il  ijfmt  ferroit^  que  ilprent  effe£f 
ou  caufc  de  garrantie^  donques  ilfrroit 
J  mitte  en  afcuns fines  levies, en  la  court 
le  roy :  et  home  ne  vciet  \\  c.eo  unque 
que  xejl  parol  defendeniusy«//  en  afcun 
fineSy  mes  tantfolement  ceft  parol  war- 
rantizabimus j  per  quefemhUy  que  cefl 

parol 

^  move-^moief  L.  and  M.  and  Rob* 
*  &c,  added  L.  and  M.  and  Roh. 
f  /a  not  in  L.  and  M.  nor*Roh. 


ALSO,  where  it  is  contained  in 
^^  divers  deedes  thefe  wofds  in  La- 
tine,  Ego  et  haredes  mei  tOarranti" 
xabimus  et  imperpetuum  d^fendemus^ 
it  is  to  bee  feene  what  efFeS  thiis  word 
(defendemus)  hath  in  fucrh  deeds;  and 
it  feemeth  that  it  hath  not  the  effeft 
of  warrantie,  nor  comprehended!  in 
it  the  caufe  of  warranty;  for  if  it 
Hiould  be  fo,  that  it  tooke  the  eiFe£b 
or  caufe  of  warrantie,  then  it  (hould 
bee  put  into  fome  fines  levied  in  the 
king's  court:  and  a  man  never  law 
that  this  word  (dffendemus)  was  in 
any  fine,  but  only  this  word  (war^ 

rantixabmifs)i 

X  mhte^-mote^  L.  and  ^^.  and  Roh* 
jl  ceo  not  in  L.  and  M.  nor  Roh* 


Lib.  3*  Of  Warranties  .    Scfl.  733- 

parol  §  et  verhe  warrantizo,  ^fait  la  rantizabimus) ;  by  which  it  feemeth, 
garrantie^  et  e/i  la  caufe  de  garrantsfy  that  this  word  and  vcrbe  (warrantiz*) 
ft  nul  auter  verbe  en  no/Ire  ley.  maketh  the  w^rrantie,  and  is  the  caufe 

of  warraiitie,  and  no  ipther  word  ia 

our  law. 

•*    ZJT* GO  et  bareJss  met  tvarrantizaMmut,  et  imperpetuum  Jefende* 
•^-'   •'  «»/.'*     Wherein  three  things  are  to  be  obferved.    Firfl", 
that  baredes  mei  are  words  of  necefittie,  for  otherwife  the  heires 

are  not  bound.   \a'\  Secondly,  though  in  the  daufe  of  the  war-  [«]  6.  E. «. 

rantie  it  bee  not  mentioned  to  whom,  &c.  yet  (hall  it  bs  intend-  Vouch.  %i^, 

ed  to  the  feoff<:c.     \b'\  Thirdly,  that  the  feoffor  may  by  expreffe  |«-Ej^»-ib-*6i, 

words  warrant  the  land  for   the  life  of  the   feoffee,   or  of  the  ]X\%i\!^'txu 

feoifbr,  &c.  but  the  recoverie  in  value  (hall  bee  in  fee.  (r ]  Of  r^-i  ^  ^*  I. 

this  Bradon  writeth  in  this  manner  :  Et  ego  et  baredes  mei  ^war-  37. 238.  i;  LiU 

raniixahimus  4ali  et  baredihus  fuis  tantum  vel  tali  et  baredibus  et  5- jSq,  3S1. 

a/Jignatis  et  baredibus  ajfifnatorumy  fuel  ojjignatis  affsguatorum,  et  ^^"*  ^^^  »o6-  fc» 

■gorum  baredibuSf  et  acquietabimus  et  de/endcmus  eos  totam  terram  illam  !*'l*J^iJ*/ 

leum  pertinentiis 9  cdntra  omues  gentes^  ^c.     Per  boc  autem  quod  didi  cap.  13.' 

(egoet  baredes*mel^  obligat  fe  et  baredes  eid  'warrantiam  fropinqws^  35.  H.  S.S«) 

€t  remotoSf  prafentes  et  futurost  et  fuccedentes  in  infinitum.     Per  boc  Gir.90. 

^ autem  quod  dicit  (^wan'ontizahimus)  fufcipit  in  fe  obligationem  ad  de^  ^"  .^'  *• '  34«  ^ 

fendendumfuum  tenementum  in  pojfejpone  rei  dattt  et  affignatos  Jitos  et  pj"j '  "j^j  ^*^ 

eorum  baredes  et  omnes  aliosy  t^c*     Per  boc  autem  quod  dicit-  facqui-  1 1.  H.  6. 48* 

i-^Qj^  a»1  ^tabtmus)  obligat  fe  et  baredes  fuos  ad  acquietandum  Ji  qui s  plus  pC"  6.  £.2.  Gar.  2^ 
^^   ^        ^   tier  it  /er*vitii  *uel  aliud  fer^itium  quam  in  carta  donationis  cantinetur.  / 

Per  boc  autem  quod  dicit  (dcfendemus)  obligat  fe  et  bandesfuos  ad  dc 
fendendum  ft  quis  velit  fermitutem  pontre  rei  data  contra  formam  Jiia 

donationis,     \d\  Hereby  it  appeareth,  that  neither  defendne  nor  rJ]46.E.3. 

acquietare  doth  create  a  warrantie,  but  luarrantizare  only.     And  "-H.  4.41 

as  Ego  et  baredes  mei  warrantizabimus,  ^c.  in  Latine  doe  create  a  y  ^V*'^ 

warrantie ;  fo,  I  and  my  heires  ihail  warrant,  &c.  in  Englifli,  doth  ^^^J!  4.*! 5*1, 

create  a  warrantie  alfo.  (Moor  175.) 

[e]  If  a  man  be  bound  to  ^.  in  an  obligation  to  defend  fuch  mi.  E.  4.ic« 

lands  to  J.  whereof  the  obligor  had  infeoffed  him  for  twelve  tic.  Det.  71. 

yeares,  &c.  in  this  cafe  if  he  be  oufted  by  a  (Iranger  without  being  (>•  Roll*  Abr. 

impleaded,'  the  obligation  is  forfeit:  but  if  he  bee  bound  to  war-  39^- ^ro. Car. 5. 

rant  the  land,  &c.  the  bond  is  not  forfeited,  unleffe  the  obligee  be  ^^*^  MufcL 

impleaded,  and  then  the  obligor  mud  be  readie  to  warrant,  &c  4.  lUp.  80. 

9.Rep.6i«) 
•*  Donques  ilferra  mit  en  afcunsfines^  l^cJ*  Here  Littleton  draweth 
an  argument  from  the  forme  and  words  of  a  fine ;  and  his  reafon 
*  is  this :  that  feeing  that  a  fine  is  the  highefl  and  fureft  kiitde  of  af- 
'  furance  in  law,  xi  defendemus  had  the  force  of  a  warrantie,  it  would 

have  beene  contained  in  fines :  and  on  the  other  fide,  feeiing  this  . 
word  ivarrantizo  is  contained  in  fines  to  create  a  warrantie,  that 
therefore  that  word  doth  imply  a  warrantie,  and  not  the  oiher. 

"  Et  nul  auter  njerhe  en  noftre  ley,**    Here  it  appeareth,  that  no  46.  E.  3. at. 

other  verbe  in  our  law  doth  make  a  warrande,  but  warrantizo  Vide  SeA.  i« 
only,  which  is  only  appropriated  to  create  a  warrantie. 

But, 

•   §  et  verbe  not  in  L.  and  M.  nor  Roh. 
f  as,  &c.  added  L.  and  M.   &c,  only  added  b  Roh. 


Lib.  3.    Cap.  13.        Of  Warnintic*  SeSt.  /jj^ 

rT-f -^^p  ^"*»  ^'  ^'"^  dtftinguit  bail  d^ctt ;  and  here  of  beceffitie  yoa  mufl 

VoJh.al^*  diflinguim,  [•]  firft,  bcfwcene  a  warrantie  annexed  to  a  freeholdT 

12.  Rich.  2.  or  inheritance,  (whereof  Z.r///r/M  here  fpeaketh)  and  a  warrantie 

tit.  Conr.  de  annexed  to  a  ward,  which  is  a  chattdl  reall ;  for  there,  grant,  de-*- 

▼mich,  35.  mife,  and  the  like,  doc  make  a  warrantie.     And  of  warranties  an- 

*o*E^6^b  "^^^^  to  freeholds  and  tnheritancefi,  fome  be  warranties  in  deed» 

^▼nikenSymont  ^^^  ^^^^  ^  warranties  in  law.     A  warrantie  in  deed,  or  an  cx- 

cafe.  prefle  warrantie,  (whereof  Litilgfcn  here  fpeaketh)  is  created  only 

5.  E.  3. 6i*  by  this  word  ivarrantisc^ ;  but  warranties  in  law  are  created  by 
la.  E.  3.  nany  other  words ;  they  be  therefore  called  warranties  in  law, 
T:cm  stJi  becaufe  in  judgment  of  law  they  amount  to  a  warrantie  without  this 
Vouch.  301.  vcrbe  ivarrantizo^  [/]  As  dedi  is  a  warrantie  in  law  to  the  feof- 
r  H.  6.  17.  fee  and  his  heires  during  the  life  of  the  feoffor,  but  cwctjfftin  a 
(f\  Lcftjt  dc  feoffment  or  fine  implyeth  no  warrantie.  (1)  But  before  the  ftatute 
Kig^mis,  c  6.  Qf  ^^/^  emptores  terrarumt  if  a  man  had  given  lands  by  the  word 

6.  H.'t/s.  ^'^*  ^^  hz.se  and  to  hold  to  him  and  to  his  heires»  of  the  donor 
48.  E.  3  2*.  snd  his  heires,. by  certain  fervices*  then  not  only  the  donor  but  his 
31.  E.  I.  tit.  heires  alfo  had  beche  bound  to  warrantie :  bat  if  before  that  ftatute 
Vouch.  293.  a  man  had  given  lands  by  this  word  dedl,  to  a  man  and  to  his 
K."*6'e^2^'^^  heires  for  ever,  to  hold  of  the  chiefe  lord,  there  the  feoffor  had 
Vouch.  2c8.  ^^^  beene  bound  to  warrantie  but  during  his  life,  as  at  this  day 
(V*ugh.  iig.)  he  is. 

(F.  N.B.  134.  ^^  albeit  the  words  of  the  ffatute  of  higamis  be,  in  cartit  autem 
k.)  vhi  cwttineniur  (didi  et  conctjji^  tic.)  yet  if  dedi  be  contained  alone,. 

it  doth  import  a  warrantie;  for  the.Aatute  doth  conclude, /)»/^/ABirc 
Jlf^ffalur  in  viia  Jua  rationt  froprii  doni  fui  tenetur  ivarroMiizare  i, 
io  as  dedi  is  the  word  that  implyeth  warrantie,  and  not  cmctjp* 
Alfo  where  the  words  of  the  ftatute  bee  further,  fine  claufulu  qtue 
tontinet  nvarrantiam,  the  meaning  of  the  ffatuie  is,  that  dedi  dcth 
import  a  warrantie  in  law,  albeit  there  bee  an  exprefle  warrantie  ia 
the  riccd. 

For  if  a  man  make  a  feoffemcnt  by  dedif  and  in  the  deed  doth 
warrant  the  land  againd  L  S,  and  his  heires,  yet  dedi  is  a  getierall 
warrantie  during  the  life  of  the  feoffor;  and  lb  was  the  ftatute  ex- 
lil^'^* '^^^*  pounded  in  both  points,  [g]  HiL  14.  FL  in  the  court  of  commoa 
{b\  LTh  4*fol.  P^^^5»  which  I  my/elfc  heard  and  obfcrved.  [b]  And  if  a  man  make 
So.inNo)cfs*  a  leafe  for  life  referving  a  rent,  and  adde  an  exprefs  warranties 
cafr.  8.  E.  3. 69.  here  the  exprefle  warrantie  doth  not  take  away  the  warrantie  in 

9.  P..  3. 15.        law,  for  he  hath  eledion  to  vouch  by  force  of  either  of  them.    And 

10.  E.  3.  II.  -^  isokes*  cafe  note  a  diveriitie  betweene  a  warrantie  that  is  a  covq- 
Coiit.  dr  O^.  -.  ^^^^  real!,  and  a  warrantie  concerning  a  chattcll.     [/]  Alfo  this- 

31.  E.  3.      '    word  rjfrflw^ WOT  doth  imply  a  warrantie. 

Vouch.  2S0.  Alfo  a  partition  implyeth  a  warrantie  in  law,  as  in  the  Chapter 

32.  t.  3.1b.  1C2.  Qf  Pirceners  appcareih.  And  homage  auuccftrell  doth  draw  t<v 
^^f  ^  \xT  itfeltc  warrantie,  as  liaih  beene  faid  in  the  Chapter  of  Homage 
CuT'lnvka  17.  Auncellrcl), 

3.  E.  3.  And  it  is  to  be  cbferved,  that  the  warrantie  wrought  by  t]ii» 

Vonncot.n  44.  ^  word  dedif  is  a  fpcciall  warrantie,  and  cxtendeth  to  the  heires  of 

m  4j  E.  2.       ^jjg  feoffee  during  the  life  of  the  donor  only.    But  upon  the  cx- 

22."V.  3*V.        change  and  homage  anccRrell  the  warrantie  extendeth  reciprocally 

14:  H.  6.  2.        to  the  heires,  and  againil  the  heires  of  both  parties:  and  in  nope 

2(j>.  H.  6. 14.       of  the  cafes  tho  afliguee  (hall  youch  by  force  of  any  of  thefe  war-   f  ^^Sj..  b. 

Lib.  4.  foi.  122.    ranties,  but  in  the  ci3c  of  the  exchange  and  dedi,  the  aflsgnee  (b^   li   t'    " 

inUutiiird'icafc.  ^^y^       ^^^  not  in  thc  cafe  of  homage  anceftrcU. 

15.  £.  3*  '  •  * 

B^r.  2^5.      43.  E.  3^3.      Lib.  x.  f.  96.      Lib.  5.  fol.  17.  Spencer*!  cafe.     Ub.  S.  101.75. 

Sr.  Statford's  cafe.  - 

<i;  [Sec  Note  332.] 


Lib.  3«  Of  Warrantie.  Seft.  733. 

[i]  And  fo  no  nan  Ihall  have  a  writ  of  centra  formam  c§lUfi(mh,  T*!  **•  ^^^  33- 

but  only  the  fcofFcc  and  hh  hcire«  which  be  privie  to  the  deed ;  J  J  ^-  ^  5j 

but  an  iffignee  may  rebott  by.force  of  the  deed.  4.  E.a.  AvJwiw 
»Of,  &aoi,          19.  E.  3.  Avowr.  lot,  lo*,           11.  E.  3.  Ayowr.  loo,  30  R  6.  ^• 

33.  H.  S.    Dyer  51.       10.  H.  7. 1 1.  b,        F.  N.  B.  i6>  a. 

[/]  If  a  man  make  a  gift  in  taile,  or  a  Icafc  for  life  of  land,  by  U]  6.  E.  *. 

.deed  or  without  dc^d^  refcrving  a  rem,  or  of  a  rent  fcr  vice  by  deed,  ^^"^*    £  ""^J* 

this  is  a  warrantie  in  law,  and  the  donee  or  Icffce  being  impleaded*  ^E.i^ibid^loal 

iball  vouch  and  recover  in  value.     And  this  warrantie  in  law  ex-  6.  E*  3. 11.  50* 

tendeth  not  ortly  againit  the  donor  or  leiLr,  and  his  hcires,  but  alfo  7-  E*  3-  6* 

againii  his  affignees  of  the  reverfion  ;  and  fo  likewifc  the  aifignee  '8»  B.  3.  8. 

of  leflee  for  Yih  Ihali  uke  benefit  of  thb  warrantie  in  law.  "„  *  '^' }' 

3.  H.  7.  13. 
.6*  H.  7.  2.     14.  E.  3.  Garr.  39.     F*  N«  B»  134.  g.      $•  E.  3.  87.      %^  £,  3.  Uu  Counterplem 
4e  Gar,  7. 

,[«]  When  dower  is  affigned  there  is  a  warrantie  in  law  in-  M4-B-1«3^« 
eluded,  that  the  tenant  in  dower  being  impleaded,  (hall  vouch  and  31-  £•  3  ^^^j^ 
recover  in  value  a  third  part  of  the  two  parts  whereof  flie  is  dow-  ^lT,\\,p^(^,\z^ 
•We.  (i)  .  5-rE.  3. 7/ 

And  it  is  to  be  underftood,  that  a  warrantie  in  law  and  aifets  is  F.N.  B.  149.  nu 
in  fome  cafes  a  good  bar.     [«]  In. a  fbrmedon  in  the  difcender  the   [„"]  14.  H.  6.1. 
tenant  may  plead,  that  the  anceftor  of  the  demandant  exchanged   1 5.  £•  3- 
the  land  with  the  tenant  for  other  lands  taken  in  exchange,  which  Bv.  155. 
defcended  to  the  demandant,  whereunto  he  hath  entred  and  agreed ; 
or  if  he  hath  not  entred  ahd  agreed  unto  the  lands  taken  m  ex«- 
change,  then  the  tenant  may  plead  the  warrantie  in  law>  and  othe? 
aiTets  defcended. 

[0]  If  tenant  in  taile  of  lands  make  a  g!fc  in  taile,  or  a  leafe  for  [9]  jS.  E.  %  19, 
life,  rendring  a  rent,  and  dicth,  and  the  iflue  bringeth  a  formedon  »1>  »4-  1 3-  ^  3» 
in  the  difcender,  the  reverfion  and  rent  (hall  not  barre  the  deman-  ^"'  35- 
dant ;  becaufe  by  bis  formedon  he  is  to  defeat  the  reverfion  and 
xent,  Et  Hon  poUft  adduci  exeeptio  ejufdtm  ret,  cujus  petitur  diffclutio. 

\f\  But  if  other  alTets  in  fee  fimple  doe  defcend,  then  this  war-  [p\  i^«  E«  %• 

ntie  in  law  and  aflcts  is  a  good  barre  in  the  formedon.  g  V^  g 

Here  foure  things  are  to  be  obferved :  firft,  that  no  warrantie  in   \^^^^  !.  Oaf, 
law  doth  barre  any  collateral!  title,  but  is  in  nature  of  a  lineail  29! 
tvarrantie  :  wherein  the  cquitie  of  the  law  is  to  be  obferved. 

Secondly,  that  an  exprefTc  warrantie  (hall  never  binde  the  heires  (tt  Rep.  so^ 
of  him  that  maketh  the  warrantie,  unlefTe  (as  hath  beene  fald)  they 
}>e  named  :.  as  for  example,  LittUton  here  faith  (Ego  et  b^redet 
meij;  but  in  cafe  of  warranties  in  law,  in  many  cafes  the  heir ei 
ihall  bee  bound  to  warrantie,  albeit  they  be  not  n^mcd, 

Thirjlyf  that  in  fome  c^ftrs  warranties  in  law  doe  extend  to  exe^  Vide  LH>.  4.  C0\ 
cution  in  value,  of  fpeciall  lands,  and  not  generally  of  lands  dc-   "*•  Bttftw**'* 
fcended  in  fee  fimple,  as  you  may  fee  at  large  in  my  Reports,  "^*" , 

.  [?1  I^ourthly,  that  warranties   in   law  may  be   in  fome  cafes   [f]  45.  £,  p 
created  without  deed,  as  upon  gifts  in  taile>  Icafcs  for  life,  efchanges,  10.  b» 
and  the  like. 

And  feeing  fomewhat  hath  beene  faid  oat  of  Brazen  and  other 
antient  authors,  concerning  aflignees,  it  is  necedarie  to  (hew  who' 
ihall  take  advantage  of  a  warrantie,  as  aiSgnee  by  way  of  voucher, 
to  have  recompence  in  value. 

(1)  [See  N«tc  333.] 

Vot.  U,  .  Hk  , 


ran  tie 


Lib.  3.    Cap.  13.        Of  Warrantle.  Seft.  73J. 

fr]  14.  E.  3.  [r]  If  a  linaB  infeoffe  A.  and  'B*  to  bave  and  to  hold  to  them  %nA 

^^'  33*      -     to  their  heires»  with  a  claufe  of  yi?sr^i^^'CffrieM3is  A,  etU,  et  torum 
I j.E.  I.  Ca&8|.  ^^^^^^^^  ^  fifftgnaiis  :  in  this  cafe  it  ^.  dicth,  and  B.  forvivcth  and 

dieih,  and  the  heire  of  B*  infeolfeth  C.  be  (lull  vouch  as  allu^ce, 
Lth.  ^.fol.i7.b,  and  yet  he  is  but  the  affij^nee  of  the  heire  of  one  of  tbem  ;  for  in 
inSpenfer^cafe.  judgement  of  law  the  afBgnee  of  the  heire  is  die  affignee  of  the 
3S.  e.  3. 11.       •nccftor,  and  fo  the  affignee  of  the  afigiMC  ibaU  voach  in  iitjhntum^ 

within  thefe  words,  (his  affiles.) 
[/]  It.  E.  s.  lyj  [f  2  man  infeoffrth  A.  to  have  and  to  hold  to  him,  his  heircs 

Vouch-  »6j.  ^^^  affignes ;  A,  infeo«eth  B.  and  his  heir€«,  B.  dieth,  the  heire  of 
C«r.  is*'  ^-  **'*'^  vouch  as  affignee  to  A,:  fo  as  heires  of  affignees,  and  af- 

13.  k.  li  1V.9S.  fignees  tif  affi^nes,  and  affignees  of  heim  are  within  this  word 
Lib.  c.  fol.  17.  (iffigBes)  {  which  feemed  to  oe  a  qaeflioQ  in  BroMou^i  tioie.  And 
Spenier's  cafe,      ^^it  affignee  ihall  not  only  vouch,  but  alfo  have  a  warramia  cmrt^t* 

10. 1.  5.  9«  14-  B.  3.  G«rr.  ^3.  Braft.  ■bi  fup.  9.  £.  S.  C«rr.  4e  Chirt.  36.  |6.  E.  3* 
Car.  I.     4.  H.  X.  Dy.  1.      f .  N.  B.  1 35. 

M  a  man  doth  warrant  land  to  another  without  this  word  (heires)  , 
his  heires  (hall  not  vouch  :  and  regularly  if  he  warrant  land  to  a 
R}an  and  his  heires,  withoBt  naming  affignes,  bis  affignee  (hall  noc 
[fl  43.  E.  3.  s$.  vouch,  [/]  But  if  the  father  be  infeoffied  with  warranne  to  him  and 
»6.  E.  3;*^-  His  heires,  the  father  infeoflFeth  his  eldeft  ion  with  warrantie  and 
P*>iM9o*^aO  dieth,  the  law  giveth  to  the  fonne  advantage  of  the  wamntie  made 
40.  E  3.  14.  to  his  father,  becaufe  by  aft  in  law  the  warrantie  betweene  the 
24  E.  ).  36.        father  and  the  foone  is  extin^^ 

t  f .  H.  4. 94.  gut  vt(Mt%  there  is  a  diverfitie  betweeae  a  warrantie  that  is  a  co- 

39  J^-  ^'  '7^*  J  venant  reall,  which  bindeih  the  partie  to  yeeld  lands  or  tenements 
^L  Com.  4 iV.^'  ^  recompenoc,  and  a  covenant  annexed  to  the  land,  which  is  to 

yeeld  but  dammages,  for  that  a  covenant  is  id  many  cafes  extended 
further  than  ihe  warrantie.     As  for  example : 
[•]  41.  E.  3.  b.       t*l.  ^^  ****^  bcene  adjudged,  that  where  two  copafceners  made 
per  Fmchjca.  *  partition  of  land,  and  the  one  made  a  covenant  with  the  other,  to 

acquite  her  and  her, heires  of  a  futt  that  iflued  oat  of  the  land  the    flS  C.  2U 
(5.  Rep.  iS.  1.     covenantee  aliened.    In  that  cafe  the  affignee  Ihali  have  an  a£tioQ    *>*^    ^ 
in  Spcacet\        qI'  covenant ;  and  yet  be  was  a  ftranger  to  the  covenant,  becaufia 
^^^')  the  ac^uitali  did  runne  with  <he  land. 

{x]4i.£-3-  3.  a.  [x]  ^  feifed  kA  the  mannor  of />•  whereof  a  chappeU  was  par«^ 
Laur.  FakcQ-  cell,  a  prior  with  the  alTent  of  his  covent  covenanteth  by  deea  in- 
ham  s  c^fe.  dented  with  A.  and  his  heires  to  celebrate  divine  fervice  in  his  faid 
6  H  4  f'&*.  <^^*PP^^  weckely,  for  the  lord  of  the  f»d  mannor,  and  his  fcr* 
RalfcBrabfonV  vanis,<&c*  In  this  cafe  the  affignees  ihall  have  an  adion  of  cove* 
cafe.  Lib.  5.  nant,  albeit  they  were  not  named,  for  that  the  remedie  by  covenant 
fol.  17,  iS.  cloth  runne  with  the  land,  to  give  dammages  to  the  partis  grieved^ 
8pencer*i  caf^  ^^  ^^g  ^  ^  manner  appurtenant  tO  the  manner.  \y\  fiut  if  the 
lin.*Hornt'5  Covenant  had  iieeoe  with  a  ftranger  to  celebrate  divine  fervice  ta 
tajfe.'  6.H.4.  «•  ^^  chappeU  of  A.  and  his  heires,  there  the  affignee  ihall  not  have 
Lib. 5. to..  17,18.  an  adion  of  covenant;  for  the  covenant  cannot  be  annexed  10  the 
kptitcei'k  cAie.     mannor,  becaufe  the  covenantee  was  not  feifed  of  the  mannor.    See 

ill  Sj>eucer*B  cafe  before  remembred,'  divers  other  diveriities  be- 
tweene warranties  and  covenants  wluch  yeeld  but  dammages. 
And  here  it  Is  to  be  obferved,  that  an  affignee  of  part  of  tb^^ 
[•]  1%  £.3.51.  land  ihall  vouche  as  affignee.  [*]  As  if  a  man  make  a  feolfe* 
10.  b.  3.  58.  .  4nc:iit  in  fee  of  two  acres  to  one,  with  warrantie  to  him,  his  heires 
5.  £.3.  40.  ^^^^  affignes,  if  he  make  a  feoffement  of  one  acre,  that  feoffee  ihall 
Cuununiea  it    vouche  as  affignee |  for  there  is  a  divcrfitie  bctwcenB  the  whde 

*  t^ai# 
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cflatc  in  part,  and  part  of  the  eftate  m  the  whde,  or  of  any  part.  Vouch.  42. 
As  if  a  man  hath  a  wrarrancie  to  him,  his  heiresi  and  affignes,  and  i^'  ^*  ^*  • 
he  make  a  k^fe  for  life,  or  a  gift  in  taile,  the  leflee  or. donee  (hall  p.^.V^^id?j7S. 
-  Bot  vonch  as  atfignee*  becaufe  he  hath  not  the.  eftate  tn  fee  fimple  13.  £,  3.  * 
wheretmto  the  warranty  was  annexed ;  but  the  lefiee  for  life  may  ibid.  129. 
pray  in  aide,  or  the  leffee  or  donee  may  vouch  the  Icflbr  or  donor>  40-  S-  3v?*- 
and  by  this  meanes  hee  (hall  take  advantage  of  the  warranty.  But  J''  ^'  J^°° 
if  a  leafe  for  life,  or  a  gift  in  taile  be  made,  the  remainder  over  in  3i!£.3.^id.96. 
fee,  fuch  a  leiTee  or  donee  iha!l  vouch  as  affignee,  becaufe  the  whole  (Hob.  25.) 
eftate  is  out  of  the  lefTor,  and  the  particular  ellate  and  the  remain-  And  this  diver* 
der  doe  in  judgement  of  law  to  this  purpofe  make  but  one  eftate^       u«i^**  **in** 

xiiiu    f  4«  £lI2» 

in  Comdiani  Bsmico,  which  I  heard  and  obferred. 

[a]  If  a  man  infeofFe  three ' with  warrantie  to  them  and  their  la]^,TL^i^ 
heires,  and  one  of  them  releafe  to  the  other  two,  they  ihall  vouch;  4«'  Aff.  5. 
but  if  he  had  releafed  to  one  of  the  other,  the  warrantie  had  beene  ^^'  jj*  8.  AjSc- 
textind  for  that  j)art,  for  he  is  an  afllgnee.  nadon'  faot 

[^]  If  a  man  doth  warrant  land  to  two  men  and  their  heires,  and  Kcenceit. 
the  one  make  a  feoffment  in  fee,  yet  the  other  (hall  vouch  for  his  S-  H.  4.  S. 
moitie.     If  a  man  at  this  day  be  infeoffed  with  warrantie  to  him,  ^^l'*'?"  ** 
hit  heires,  and  afliifnes,  and  he  make  a  gift  in  taile,  the  remainder  j^z!'^%i* 
in  fee,  the  donee  make  a  feoflfement  in  fee,  that  feoffee  ihall  not  ^e,  E.  3. 4.* 
vouch  as  affignee,  becaufe  no  man  ihall  vouch  as  aflignee,  but  he  /$„  Vaaght 
that  commeth  in,  ia  privitie  of  eftate;   but  he  muA  vouch  his  3SS.) 
feofibr,  and  he  to  voucii  as  aflignee,  but  fuch  ^n  aflignee  may  re- 
butte.     If  the  warrantie  be  made  to  a  man  and  bis  heires  without 
this  word  (affiles),  yet  the  ai&gnee,  or  any  tenant  of  the  land 
anay  rebutte.     And  albeit  no  man  Aia]l  vouch  or  have  a  warraatia 
.  rart^e,  either  as  partie,  heire,  or  ailignee,  but  in  privitie  of  e^e« 
'^et  any  that  is  in  of  another  eflate,  be  it  by  dlfieiAn^  abatement, 
mtruiion,  ufurpation,  or  otherwife,  fhall  rebutte  by  force  of  the 
warrantie,  as  a  thing  annexed  to  the  land,  which  fometime  waa 
doubted  r^]  in  -our  bookcs.    fiut  herein  b  a  diverfitie  to  be  ob*  C^I  9S*S-3*af» 
lerved,  wben  in  the  cafes  aforefaid  he  that  rebuitcth  claimeth  uq-  *^^^'  3*  S^«  ^ 
der  the  warmntie;  and  when  he  that  would  rebutte  claimeth  above  Seymour°s  cafe. 
.the  warranty,  for  there  he  (hall  not  rebutte.     And  therefore  if  7.  £.  3. 34,  35* 
'  lands  be  given  to  two  brethren  in  fee  fimple,  with  a  warranty  to  8.  E.  3. 10. 
ihe  cldeft  and  his  heires,  the  eldeft  dicth  without  ilTue,  the  fucvivor  4^'  |'  3-  4* 
albeit  he  be  heire  to  him,  yet  (hall  he  neither  vouch  nor  rebutte,  ^'  g  ^  ^g* 
^r  have  a  fwarrmntia  rtff/<r,~becaufe  his  title  to  the  land  is  by  xela..  ,0!  An.  5.  * 
.tion  above  the  fall  of  the  warrantie,  and  he  commeth  not  undftr  the  35.  AflT.  9. 
^ftate  of  him  to  whom  the  warrantie  is  made,  as  the  difleifor»  &€.  ^i*  ^^'  39-  ^^ 
doth.  S'-  ^^'  *3. 

[^]  If  a  man  make  a  gift  in  taile  at  this  day,  and  warrant  the  [ijLib.  3.  MA 
land  to  him,  his  heires  and  afiignes,  and  after  the  donee  make  a  6i,63.1.incola« 
feoiFement  and  dicth  without  iffue,  the  warrantie  is  expired  as  to  ^"'S*  «*«• 
any  voucher  or  rebutter,  for  that  the  ellate  in  taile  whereunto  it  was 
knit  is  fpent :  otherwife  it  is,  if  the  gift  and  feofFement  had  beene 
made  before  the  (latuie  of  ^x/V  couditionalihu^  for  then  both  the 
donee  and  feoffee  had  a  fee  fimple ;  and  fo  are  our  bookes  to  ba 
intended  in  this  and  the  like  cafes. 

[e\  If  A  he  feifed  of  lands  in  fee,  and  B.  releafeth  unto  him  or  fO  «4«^  I* 
confirmeth  his  eftate  in  fee  with  warrantie  to  him,  his  heires  and  ^"^  *®'* 

a  4    vv    ^     a 

aifignes ;  all  men  agree  this  warrantie  to  be  good :  but  fome  have      '    *^'  * 
Jholdcn,  that  no  warrantie  can  be  raifed  upon  a  bare  releafe  or  con- 

H  h  ^  firmaiioii 
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'  firmation  without  pafling  fome  edatc  or  tranfoiatation  of  poITeffiofi** 
[/3ii.H.4  22«  [/]  But  the  law,  as  tt  appeareth  by  Littleton  himfelfey  is  totho 
i«.  E.  3.  51.  contrary,  and  that  both  the  party*  and  (as  fome  doe  hold)  his  af- 
^•^*V  *7'  fignee  fhall  vouch;  but  he  that  is  vouched  in  that  cafe  muft  be 
mt^tcil'C  '    P''*^^'**  '"  court,  and  ready  to  enter  into  the  warranty  and  to 

anfwer,  and  the  tenant  muft  (hew  forth  the  deed^f  rrleafe  or  con- 
firmation with  warrantie,  to  the  intent  the  demandant  may  have  an 
anfwer  thereunto*  and  either  deny  the  deed*  or  avoid  it ;  for  that 
at  the  time  of  the  confirmation  made*  he  to  whom  it  was  made* 
had  nothing  in  the  land,  &c.  for  otherwife  the  demandant  may 
W.  I.  cap.  40*     counterplead  the  voucher  by  the  ftatute  of  fi\  i.  viz.  that  neither  j,  -    . 

vouchee  nor  any  of  his  anceflors  had  any  feiiin  whereof  he  might  [jOj-B 
make  a  feoffement.  And  this  is  grounded  upon  the  faid  (latote 
Videao.  f.  T.  of  ^,  I.  the  words  whereof  be,  S^ilmit  fin  garrantor  m  frtfint^ 
totote  devocat.  ^jj  ^ue  Iwf  'voile  garranter  de  fen  gree,  et  mainteuant  enter  en  re^ons^ 
%  wimat.  otherwife  the  tenant  muft  be  driven  to  his  nuarrantia  carta* 
rFlii.'H.i.  tc.  W  But  a  warrantie  of  it  felfe  cannot  enlarge  an  eftate;  as  if 
19.  H.  6.  73.      the  leffor  by  deed  releafc  to  his  Icffrc  for  life,  and  warrant  the  land 

a6.  H.  6. 73.      10  the  IcfTee  and  his  heires*  yet  doth  not  this  enlarge  his  eftate. 
ft.ll.  4*  13. 

41. E. 3.  Carr.15.  43.?.  3.17.  43.Air.4a.  ri.A(r.i7.  11.E.  3.  taile3.  as.  £.  4.  id.1ib 
44*  £.  3*  10.     44.  Am  BaiTingborn*!.      AiT.  Lib.  10.  foi  97.  Seymour's  cafe. 

\b']  Ub.  3.  fU«  [hi^  If  a  man  make  a  feoffement  in  fee  with  warrantie  to  him, 
63.  Lincoinc  jjj,  heircs  and  affignes  by  deed  (as  it  muft  be),  and  the  feofo 
College  ca  e.       enfcofFeth  another  by  paroll*  the  fecond  feoffee  ftiall  vouche,  or 

have  a  warrant ia  cartse  (as  hath  beene  faid)  as  aftignee,  albeit  be 
bath  no  deed  of  the  alignment*  becaufe  the  deed  comprehendinj^ 
th^  warrande*  doth  extend  to  the  aflignees  of  the  land ;  and  he  is 
«  fnffident  afttgnee»  albeit  he  hath  no  deed. 
ff]  99.  E.  3. 7a  [1]  If  a  man  infeoffe  two,  their  heires  and  aflignes,  and  one  of 
17*  ^-  ^' .J^'""   them  make  a  feo£Femeat  in  fee*  that  feoftee  (hall  not  vouch  as  af- 

'  *  If  a  man  make  a  feofiement  in  fee  to  J,  his  heires  and  affign^* 

A,  infeofFeth  B,  in  fee,  who  re-infeoffeth  ji,  he  or  his  affignes  (ball 
never  vouche*  for  J.  cannot  be  his  owne  aftienee.  But  if  B.  had 
infeoffed  the  heire  of  J»  he  may  vouche  as  affignee ;  for  the  heire 
of  ^.  may  be  aflignee  to  J,  inafjnuch  as  he  daimeth  not  as  heire.* 

[i]  14.  H.  4.  3*       [k]  If  a  man  make  a  feoffement  by  deed  of  lands  to  J,  to  have 

and  to  hold  to  him  and  his  heires,  and  bind  him  and  his  heires  to 
warrant  the  land  in  forma  pradiQd ;  this  warrantie  (hall  extend  to 
the  feo^e  and  his  heires :  but  if  he  had  warranted  the  land  to  the 
feofite,  the  warrantie  had  not  extended  to  his  heires*  except  the 
words  had  beene  to  him  and  his  heires. 

^Ait.  2o.b.)  If  2  man  letteth  lands  for  life,  the  remnindcr  iil  tailc,  tfaer^'       M| 

mainder  eademfirmdi  this  is  a  good  eftate  taiie,  quia  idem  fi^ftf       v| 
reftrtur  proximo  pracedenti*  ( 3  )  I  j 

(x)  i.  Ct  >^  • .  havic  not  his  ^varrantcr*       (1)  [See  Note  334.] 
preftfnr.  (3)  [Sec  Note  335.} 
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Lib. 


•Of  Warrantic. 


ScO.^  7344' 


Se<S.  734. 


•  { 


;386. 


T  T  E  My  ft  tenant  en  taile  foit  feijie 

des  *  temz  devi fables  per  tejia^ 

ment  folonque  le  cujiome^  Wf .  et  le  te* 

nant  en  tayU  alien  f  mefmes  les  tene^ 

nunts  a  fin  fr ere  enfee^  et  ad  tfjue^  et 

devity  et  puis  Jon  frere  devifii  per  fin 

tejiament  nufmes  les  tenements   a   un 

outer  enfee^  et  oblige  luy  et  fis  heires 

a  garrantie^  ^c,  et  morujifans  ijfue ; 

tlfanhle  que  ceft  garrantie  ne  bar r era 

my  fijfui  en  tayle^  s*il  voit  fues  fin 

hriefe  de  formedon,  pur  ceo  que  cejl 

garrantie  ne  difiendera  my  al  ijjue  en 

le  tayUy  entant  que  le  uncle  del  ijj'ue  ne 

fuit  my  oblige  a  le  garrantie  en  J  a  vie: 

ne  X  ^^^  il  «^  puijfoit  garranter  les 

ttnnnents  enja  vie^  entant  que  le  devifi 

ne  puijfoit  prender  afiun  execution  ou 

iffe£fj  forfque  apres  fin  deceafe.     Et 

entant  que  le  uncle  en  fin  vie  ne  fuit 

2^1    tenus  de  garranter^  tiel  garrantie  ne 

poit  difiender  de  luy  al  iJJue  en  le  tayle^ 

t^c.  car  nul  cho'fe  poit  difiender  del 

aunce/ler  a  fin  heire^  Jinon  que  mefine 

ceo  fuit  en  Pauncejler. 


ALSO,  if  tenant  in  taile  be  feifed 
'^  of  lands  deviikhle  by  te (lament 
after  the  cuftome,  &c.  and  the  tenant 
in. the  tayle  alieneth  the  fame  tene- 
ments to  his  brother  in  fe*,  and  hath 
i/Tue,  and  dieth,  and  after  his  brother 
devifeth  by  his  teftament  the  fame  te- 
nements to  another  in  fee,  and  bindeth 
him  and  his  heires  to  warrantie,  &c. 
and  dieth  without  iflue;  it  fecnreth 
that  this  warrantie  (hall  not  barre  the 
iflue  in  the  taile,  if  hee  will  fue  his 
writ  of  formedoriy  bccaufe  that  this 
warrantie  (hall  not  defcend  to  the  {(Tue 
in  tayle,  in  fo  much  as  the  uncle  of 
the  iflue  was  not  bound  to  the  fame 
warrantie  in  his  life-time :  neither 
could  hec  warrant  the  tenements  ia 
his  life,  infomuch  as  the  devife  could 
not  take  any  execution  or  efFect  unti"! 
after  his  deceafe.  (4)  And  infomuch 
as  the  uncle  in  his  life  was  not  held 
to  warrantie,  fuch  warrantie  may  not 
defcend  fpom  him  to  the  iflTue  in  the 
tayle,  &c.  for  nothing  can  defcend 
from  the  anceftour  to  his  heire,  unlefle 
the  fame  were  in  the  anceftour.  ( i ) 


H 


ERE  oar  author  dedareth  one  of  the  maxunes  of  the  commoa 
law,  that  the  heirc  (hall  never  be  bound  to  any  cxprefle  war- 
rantie, but  where  the  anccllor  was  bound  by  the  fame  warranty ; 
for  if  the  anceilor  were  not  bound,  it  cannot  defcend  upon  the 
heire,  which  U  the  reafon  here  yecldcd  by  Litthton*  [/]  If  a  man 
make  a  fcoffemeni  in  fee,  and  bipde  fiis  heires  to  warrantie,  this  is 
void  by  the  warrant  of  this  maxime,  as  to  the  heirc,  becaufe  the 
anceftor  himfclfe  was  not  bound.  Alfo,  if  a  man  binde  his  hciras 
to  pay  a  fummc  of  money,  this  is  void.  And  of  the  other  fide,  if 
a  man  binde  himfclfe  to  wirranty,  and  binde  not  his  heires,  they 
be  not  bound*;  for  he  muft  fay,  as  it  appeareth  before.  Ego  et 
h^erediL  met  ivarrantixabmur,  ^c,  [«r]  And  Fkia  faith,  Nct0,  quod 
hares  ueu  tenetur  iW  Jnglid  ad  detiia  antecejjons  rtddcnda^  nifi  per 
antecejorem  ad  hoc  fuerit  ohligatus,  pra:terquam  dcbiia  regis  Santtim  : 
ji  fortiori  in  cafe  of  warrantie,  which  is  in  the  reaitie. 

But 


(6.  Rep.  33. 

»,  Cro.  570. 
xo.  Rep.  95.) 


[/]  31.  E.  I. 

G.aac.  85. 
{Woii,  130. 
Ant.  HI 3.  b.) 

B ration  li.  2. 
fo.  37.  238. 
Briccoa  foi.  io6* 
b. 

ft»]Flct«,Iib.*, 
cap.  55.  Britton 
fal.  65.  b. 
II.  H.  6.  4S 
(4.  Rep  So* 
Ante  209.  a.) 


•  serres^tenements,  L.  and  M.  and  Roh,         X  queiltu  not  In  L.  and  M.  nar  Roh, 
t  mefmes  not  in  L.  and  M.  nor  Roh. 

(4)  [Sec  Nolc  336.]  (1)  [See  Noie  337.] 
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Sc^735:- 


But  a  warrantie  in  law  may  binde  the  heire,  althovgh  it  never 

bound  the  anceftour,  and  may  be  aeated  by  a  laft  will  and  tella* 

[•]  18.  £•  3.  S.  xnent.  [n]  As  if  a  man  devile  lands  to  a  man  for  life  or  in  taile  re- 

fcrving  a  rent,  the  dcvifce  for  life  or  in  taile  (hall  take  advantage 
of  this  wacrande  in  law,  albeit  the  anceftor  was  not  bpunden,  and 
fliaU  binde  Jus  heires  alfo  to  warrantie,  although  they  be  not  aame^. 
Alfo  an  expreiTe  warrantie  cannot  be  created  withoot  deed,  aod  a 
will  in  writmg  is  no  deed,  zni  therefore  an  exprefle  warraiuip  cam- 
•    yipt  be  created  by  will. 


Sea.  735. 


AVXTy  un  garrantii  nt  fcit  aUr 

^^  ^  fohnque  la  nature  des  tgnem^nts^ 

per  U  cujlomiy  &c*  nus  tafUfoUmcn^ 

fiUnque  k  forme  del  commm  ley*     Car 

Ji  le  tenant  en  t/iile  foit,  feijie  des  tene^ 

fftents  en  burgh  Englijby  lou  le  cuftomi 

|/?)  que  touts  Us  tenermn^s  deins  mefnu 

le  borough  devoyent  difcender  a  le  fits. 

fuifne^  et  H  difcontinua   le  tayle  eve 

garrantifj  isfc*  et  ad  ijfue  deuxfitSy  et, 

ifioruji  feifie  des  outers  terres  ou  iene^ 

mints  en  mejme  U  burgh  enfeeJimpU  a 

lit  value  ou  pluis  de  les  tenements  tailet^ 

(sfc^umore  le  pui/nefits  over  a  un  for- 

iDedon  de  les  f  terres  tailesj  et  ne  ferra, 

wy  barre  per  le  garrantie  fon  pere^^  co^ 

tfient  que  ajfets  a  luy  difcendiji  en  fee 

Jimple  de  mcfin^  Upere^fmnque  le  cuf 

tome,   &c,  pur  ceo  que  le  garrantie 

difcendtfl  a  fon  eigne  frere  que  eft  en 

pleine  vie  J,^  et   nemy  fur  h  puifne* 

\  Et  en  meJme  le  maner  efl  de  ccUa^ 

ierall  garrantie  fait  de  tit  Is  tenements, 

leu  le  garrantie  difcendifl  fur  Peigne 

fits,  i^c.  ceo  ne  barrera  my  le  puifne 

fitsy  isfc. 


*  fitmque^JimSf  L.  and  M.  and  Roh. 
-f  terree-^eneme^u,  L,  and  M«  and  R^h* 


A  L  $  O)  a  warranty  cannot  goq 
according  to  the  nature  o£  the 
tenements  by  the  cudooief  &c.  bu( 
onely  accoriung  to  the  forme  of  the 
common  law«  For  if  the  tenant  in 
taile  be  feifedof  tenements  in  boroygh 
Etifflilh,  v^here  the  cuflome  is,  that  * 
all  die  tenements  within  the  (ame  bo^ 
rough  ought  to  defcendto  the  youngeft 
(bnne,  and  bee  difcontimieth  the  tail^ 
with  warranty,  Sec  and  hath  ifRie  two 
(bnnes,  anday^th  (eifed  of  other  lands 
or  tenements  in  the  fame  borough  in 
fee  iimple  to  the  value  or  more  of 
the  lands  entailed,  &c«  yet  the  yoimg^ 
e(i  fonne  ihall  have  a  formedon  of  the 
lands  tailed,  and  (hall  not  bee  barred 
by  the  warrantie  of  his  father,  albeit 
aifets  defcende^  to  him  in  fee  fimple 
from  his  (aid  father  according  to  the  r386«  b,i 
cuftome,  &c«  becaufe  the  warranty 
defcendeth  upon  his  elder  brother  who 
is  in  ftill  lif^,  and  not  upon  the  young- 
eft.  And  in  the  (amc  manner  is  it  of 
cpllaterall  warranty  made  of  fuch  te« 
nements,  where  the  warranty  defcend- 
eth  upon,  the  eld^ft  fgnne,  &c«  thi$ 
fbajl  not,  1^r.e  the  younger  fon,  &c« 

i  ^e,  added  L.  and*  M.  and  Eob. 
H  &.Dot  in  L»  and  M.  aoc  Roh* 


gca, 


Lib. 


Of  Warrandc* 


Scft.  736, 737* 


Se<a.  7^6, 


TC  N  nujhw  h  rn^mr  eft  de  temments 

en  le  c»un$i$  de  KenPy  queux  font 

-afpelUs  gavilkindi  Us  queux  tenements 

font  departihles  enter  lesfrere^  ^c/o*- 

Jonque  la  cuftome  X  \  fi  afcun  tiel  gar^ 

ranJUefoiifaitperfon  annc^r^tid  gar^ 

rantU  di/cemUra  tantfilenunt  al  hein 

que  eft  heire  al  common  ley^  §  c^ejt  a 

Jcavoiry  al  eigne  frere^filonque  la  conu^ 

/ans  del  common  Uy^  et  nemy  a  touts 

.  les  heires  queux  font  heires  de  trels  te^ 

nements  fobnque  le  cuftome  \. 


H 


(8.  Repw  U.) 

I  N  the  fame  ttianner  is  it  o£  land» 
'^  i»  the  county  of  Kjtoty,  that  zxc 
called  gavelkindc,  which  lands  ai^e- 
dividable  bctweene  the  brothers,  &c. 
according  to  the  cuftome ;  if  any  fuch 
wairantie  be  made  hyi  his  aaceftor, 
fuch  warrantie  fhall  d^fcend  onely  to 
the  heire  which  is  heire  at  the  com- 
mon law,  that  is  to  fay,  to  the  elden 
brother,  according  to  the  conufanca 
of  the  common  law,  and  not  to  all 
the  heires  that  are  heires  of  fuch  te- 
nements according  to  the  cuftome* 


EREUPON  a  diverfitic  is. to  be  obfcrvcd  bctweene  the  lien 
really  and  the  lien  perfonall,  for  the  lien  real!,  as  the  warrantie, 
^oth  ever  defcend  to  thehrire.at  tbe  common  law;  [»}  but  the  lien 
perfonali  doth  binde  the  (peciali  heiras,  a»  all  the  hen-es  in  gaval- 
kind,  and  the  heire  on  the  part  of  the  mother,  as  hath  bcene  {aid. 
[^]  If  two  men  make  a  feoffement  in  f«e  with  a  warranty,  and 
the  one  die,  the  feofee  cannot  vouche*  the  ^ryivor  only,  bub  the 
heire  of  him  that  ir  dead  alfo ;  ( i )  but  otherwilc>  if  two  joyntly 
binde  thenoielves  in  an  obligacioD^  and  the  one  die,  the  furvivor 
only  fliall  be  charged. 

17.  E.  3.  8.        to.  E.  3.  40.        19.  H.  6.  55.      Lib*  3.  fol.  14.     Matthew 
(kXiCon.  32a*    March*  115.     Allen  41.    Savii.  69^*    Clay.  3.) 
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(387-  a.] 


Sea. 


JTEM^  ft  Unant  en  le  talk  ad 
^  \ffue  deux  filet  per  divers  venters^ 
et  moru/fy  et  les  files  eniront^  et  un 
ejtrange  eux  diffeiftft  de  mefmes  les  te-^ 
nementSy  et  Pun  de  fl  eux  releffa  per 
fon  fait  a  le  diffeifor  tout  fort  droits  et 
oblige  luv  et  Jes  heires  a  garranthy  et 
maruft  Jans  tffue :  en  cejl  -cafe  la  foer 
quefwvefquiftpoit  Bien  enter  et  oujier 
le  diffeifor  de  touts  les  tenements^  pur 
ceo  quo  tiet  garrantie-  tCeJl  pas  difcon- 

tinuance 


A  L  S  O)  if  tenant  in  taile  hfith  ifttie 
two  daughters  by  divers  venters^ 
and  dieth,  and  the  daughters  enter, 
and  a  ftranger  difteifeth  them  of  the 
fame  tenements,  and  one  of  them  re- 
leafeth  by  her  deed  to  the  difleifor  ail 
her  right,  and  binde  her  and  her  heires 
to  warrantie,  and  die  without  ifRie.: 
in  this  cafe  the  fifter  which  furviveth 
may  well  enter,  and  ouft  the -diffeifor 
of  all  the  tenements,  becaufe  fuch 

warrsMitie 


X  &c.  added  L»  and  M.  and  Roh.  nor  Rob. 

%  c''efl€iffanfoir  al  eigne  frere^  folonque  la         ||  &c,  added  !«•  and  M.  and  Roh. 
eonufans  del  common  ley,  not  in  L.  and  M.         ^  eux-^les  JUleSf  L.  and  M.  and  Roh* 

(i)  [Sec  Note  33S.] 

Hh4 


Lib.  3.    Op.  13* 

tinuance  ne  ctUMttr^  gmrmmAi  m  la 
J$er  fue  furvfffuift^  fur  Ci9  qme  ihjmi 
di  demffankt^  et  tun  m  peit  efire  heire 
a  f  outer y  f^lonqui  u  coatrs  del  cwmmam 
Uj*  Ales  auterment  ifty  Ing  j  fint 
fiUs  dil  tvuau  €U  taili  fer  un  m^ag 
vemUr. 


Of  WammtSe. 


Scfit  738. 


(Ante  IS.  a. 


COuSfeBTSU  Vf3R30DC  tO  (DC  luEBr  uHK 

litnivcdi,  fer  doc  diey  are  of  haJfe 
blotid)  and  the  ooe  cannot  be  heire  to 
the  other,  accordiog  td  the  courfe  of 
the  common  law.  But  otherwife  it 
is,  where  there  bee  dau^ners  of  te- 
nant in  caile  b  j  one  venter* 


^  HE  rear'>r  rPthis  is  in  lefpeaof  the  balfe  btood,  whenoffof^ 
ciect  hjiii  Lcene  laid  io  the  firft  bcokr^  in  the  Chapter  of  Fct 
Simple. 

'1  wo  brothers  be  by  demy  venters ;  the  ddeft  rdeafetk  w'd& 
warrantie  to  the  dM&6iat  of  the  ancle,  and  dieth  withoot  iflbe,  the 
DPcle  dicthy  the  warrantk  is  removed,  and  the  yoongcr  biother  uiMf 
eaier  into  the  land* 


Sea.  738. 


T  TE  M,  ft  tinani  en  iaiU  Uffa  Us 
^  tenements  a  un  *  home  pur  temu 
ie  vUj  U  remainder  a  un  outer  enfet^ 
et  un  celiateral  ouncejier  ctmfirma  le 
Jlate  del  tenant  a  terme  de  vie^  et  eUige 
iuj  et  fes  heires  a  garrantie  pur  terme 
de  vie  del  tenant  a  terme  de  vie^  et 
ihoruft^  et  le  tenant  en  taile  ad  ijfue  et 
devie ;  ere  f  ijfue  eft  harre  a  demander 
lis  tenements  per  hriefe  de  formedon 
durant  le  vie  le  tenant  a  terme  de  t//V, 
per  caufe  del  collateral  garrantie  di^ 
fcendufur.te  ijfue  en  le  taile.  Mes 
apres  le  deceafe  di  le  tenant  a  terme  de 
vif\  r  ijfue  avera  un  f  briefe  de  for- 
medon, 5cc* 


A  L§0,  if  tenant  in  taile  lettetb 
the  lands  to  a  man  for  tenne  of 
life,  the  remainder  to  another  in  fee^ 
and  a  collaterall  tmceftor  confinneth 
the  ftate  of  the  tenant  fer  life,  and 
bindeth  him  and  his  heiKS  to  warran- 
tie for  terme  of  the  life  of  the  tenant 
for  lifC}  and  dieth,  and  the  tenant  in 
taile  hath  iflue  and  dies;  now  t6fc 
ifliie  is  barred  to  demand  the  tene- 
ments by  writ  <£ formedon  during  the  » 
life  of  tenant  for  life,  becaufe  of  the 
collaterall  warrantie  defcended  upon 
the  ifTue  in  taile.  Bat  after  die  de- 
ceafe of  the  tenant  for  life,  the  iflfue 
fhail  have  a  writ  oi  formedon^  &c. 


VideSe£t.  73|. 
$c  706. 
(Ant.  395.) 


[^]38.E.3.i4. 

16.  E.  1. 
Vouch,  i^• 

(4.  Rep.  So. 
Ant.  383.  Hob* 
156.) 


XJ  E  R  E  it  appeareth,  that  a  warrantie  may  be  raifed  by  a  con- 
^^  iirmation  which  ciansferreth  neither  eflate  nor  rights  whereof 
fufficieat  hath  beene  faid  before* 

*•  J  garrantie  pur  terme  de  'vte,  Gff."  [p]  This  proveth  thit  a 
warrantie  may  be  liroited>  and  that  a  man  may  warrant  lands 
afwell  for  terme  of  life  or  in  taile.  as  i^  fee.  (1) 

If  tenant  in  fee  iimple  that  hath  a  warrantie  for  life,  either  by 
an  exprefl'e  warrantie  or  by  det/i,  be  impleaded  and  vouch,  hee  ihall 
recover  a  fee  fimple  in  value,  albeit  his  warrantie  were  but  for 
terme  of  life,  becaufe  the  warrantie  extended  in  that  caie  to  the 

whole 


*  heme  not  ia  L.  and  M.  nor  Roh.  f  hiefe  de  not  in  L^andM.  n^r  Rob. 

(1)  [Sec  Note  339.] 


Lib.  3. 


Of  Warrantie. 


Sea*  7^9, 


whole  eibce  of  the  feoffee  in  fee  iimple  ;  (2)  bat  in  the  cafe  that 

JAukton  here  piitteth»  the  tenant  for  life  (hall  recover  in  value  but  {%-  Cro.453.) 

an  eftate  for  life,  beeaufe  the  warrantie  doth  extend  to  tbateftate 

only. 


•*  Vu  hrie/i  d$  frrmedtmt  Wr/*  Here  is  implyed,  that  a  colla- 
r^8y*  b^l  teralt  warrantie  giveth  no  right,  but  fhall  barre  only  for  lifej  and 

after  the  partie  is  reftored  to  his  adion. 

It  is  alfo  to  bee  obferved.  that  a  warrantie  may  defcend  to  the 
heires  of  him  that  made  it  during  the  life  of  another. 


(F.N.B.  aii.ly 
sjy.b.  ac9.  e-) 


Scdt.  73 9< 


r*  T^ fur  ceo  jea  aye  oye  un  reafortj 
qUi  ctl  cafe  prcvera  un  outer  cafe^ 
fcilicet^fi  un  home  leffa  fes  terres  a  un 
outery  a  aver  et  tener  a  luy  et  a  fes 
heires  pur  terme  d^auUr  vie,  et  le  lejjee 
moruji  vivant  celuy  a  que  vie,  t^c*  et 
tin  efirange  enter  en  la  terre  que  U 
heirs  le  iejfee  luy  poit  oufter,  f  l^c.  pur 
teo  que  tn  le  cafe  procheine  avantdit, 
entant  qpie  home  poit  cbliger  luy  et  fes 
heires  a  garrantie  al  tenant  a  terme  di 
vie  tantfolementj  durant  la  vie  le  te^ 
nant  a  %  terme  de  vie,  et  eel  garrantie 
difcendifl  al  heire  celuy  que  M  le  gar- 
tantie^  lequel  garrantie  n*ejt  pas  gar*' 
Yantie  d^ inheritance,  mes  tantfolement 
pur  terme  tauter  vie :  per  mefme  le 
reafon  lou  tenements  font  leffes  a  un 
'home,  a  aver  et  tener  a  luy  et  a  ff4 
heires  pur  terme  d^auter  vie,,  ft  le 
\  leffee  moruji  vivant  celuy  a  que  vie, 
fon  heire  avera  les  tenements,  vivant 
celuy  a  que  vie,  fcf r.  Car  ont  dit,  que 
fi  home  grant  un  annuitie  a  un  outer, 
a  aver  et  perceiver  a  luy  et  a  fes  heires 
fur  terme  d^ outer  vie,  ft  le  grantee 
moruji,  £*ff .  que  opres  ^fon  mart  fon 
heire  avera  Vannuitie  durant  la  vie 
teluy  a  que  vie^  iffc*  Quaere  de  ifta 
inafffri8« 


A 


f  &c.  not  in  L.  and  M.  nor  Roh« 
t  terme  4iot  in  L.  and  M.  nor  Roh« 


(9.  Rep.  lao.) 

ND  upon  this  I  have  heard  a 
reafon^  that  this  cafe  will,  prove 
another  cafe,  viz.  if  a  man  letteth  his 
lands  to  another,  to  have  and  to  hold 
to  him  and  to  his  heires  for  terme  oC 
anoriier*s  life,  and  the  iefiee  diethlivr 
ing  celuy  a  que  vii^  ^c.  and  a  ftranger, 
entreth  into  the  land  that  the  heire  of. 
the  ieflfee  may  put  him  out,  &c  be- 
caufe  in  the  cafe  next  aforefaid,  inaf-* 
much  as  a  man  may  binde  him  and;' 
his  heires  to  warrantie  to  tenant  for 
life  only,  during  the  life  of  the  tenant 
for  life,  and  this  warrantie  dtfcendeth 
to  the  heire  of  him  which  made  the 
warrantie,  the  which  warrantie  is  no 
warrantie  of  inheritance,  but  only  for* 
terme  of  another's  life :  by  the  fame 
reafon  where  lands  are  let  to  a  man^ 
to  have  and  to  hold  to  him  and  his 
heires  for  terme  of  another's  life,  if 
the  leflee  die  living  celuj  a  que  vie^ 
his  heires  fliall  have  the  lands,  living 
celuy  a  que  vie,  ifc.  For  they  have 
faid,  that  if  a  man  grant  an  annuitie 
to  another,  to  have  and  to  take  to  him 
and  his  heires  for  terme  of  another's 
life,  if  the  grantee  die,  &c.  that  after 
his  death  his  heire  (hall  have  the  an- 
nuitie during  the  life  of  ceJuy  a  qui 
vi4j  ^c*    ^uare  di  ifta  materia 

• 

Jleffee^pier,  L.  and  M.  and  Roh. 
Jom  mort  nut  in  !<■  and  M«  nor  Roh» 


(t)  [Sob  Note  340.] 


Lib.  3*    Cap.  13.      Of  Warranties  Scdt  740. 

«   ^EO  mf  ^mrt^w^*    Hem  Oitf  lodtit is  tai^kl after tW 

**  5i  iir»  homi  lejfa  terra  a  im  auter,  Cifr.**  This  cafe  is  withoat 
r«J  t7.I«t.4S.  9i>^^io"f  [7]  khstt  tlM  heirc  of  the  hike  iiaH  hare  ihe  land  to  pre. 
if.  £•  3/1 2.  ▼em  an  occupant.  And  fo  it  is  (as  LittUroM  here  fakh)  in  cale  of 
s  I.  H.  4. 41.  an  annuitie,  or  of  any  other  thing  that  iieth  in  grant,  whereof  tfaeic 
7*  ^*  4-  46*  can  he  no  occupant.  And  of  tlus  iboacwhat  hadi  brene  faid  in  eke 
lift  ElTj,.    Chapter  of  Difcctt.  ( »> 

fS.  H.  8.  3.  ay.  H.  S.  ii.  H.  6.  tit.  Eftat,  Br.  50.  19.  E.  3.  tit  Account.  56. 

33.  AC  p.  17*      ai.  H.  6.  33.      39*  E.  3.  37.       Vide  Scd.  387.         (Anc  41.  b.) 


Scd:.  740. 


Jt/f^S  hu  tiel  Icafe  ou  grant  eft 
^^  fmt  a  un  h.nu  it  a  fis  hairei 

Sf  tirme  £an%^  em  cefi  caft  fheire  U 
'et  ou  h  graittee  ritcoera  unquis. 
afrup  ia  nurt  U  Uffii  cm  h  grantee  ctA 
f§i0  §ft  tAnt  lejju  ott  grants  pur  cea 
fue  ^  cMUl  ruiti  et  ^  ahatntx  rcdx 
f$f  U  c$nmwH  Uyt  vundra  al  ixicutort 
d§t  gr^^t$0fy  m  M  lefi»i  et  mny  al 


I^U  T  Dvhere  fuck  lea(e  or  gnnt  » 
mjide  to  a  man  aock  to  his  heires 
for  terne  of  yeares,  in  this  ca|p  th^ 
heire  of  the  leflj^  or  the  grantee  il»U 
not  after  tbo  dealh  of  the  leflee  or  the 
graotce  have  that  which  is  lb  let  os 
granted)  becaufe  it  is  a  chattell  reail, 
and  ctettels  realk  by  the  conmoA 
law  (ball  coaic  to  the  executors  of 
die  grajitee^  op  of  the  leflee^  and  not 
to  the  beirc.. 


ai»  I.  3.  tic      U  E  R  E  is  a  geseraU  role,  that  chattels  rtali  afwdi  as  chattel^ 
^^  Aff    I  perfooaia  (hall  goe  to  the  execators  or  adoiiniCLrators  of  the 

fo.  BK  Dy.s7<.  kflee*  aad  not  to  his.  heires*  For  as  crates  of  inhericatice  or  free* 
(^  Rqi.  86.  '  hold  defcendible  (hall  gp  to  the  heire,  fo  chattels,  afivell  reall  as 
^  Rfip.  as*  33r)  peribnall*  ihall  goe  to  the  executors  or  admini(lrators. 
r^j^.jj.^j^.  [r\  But  if  the  king's  tenant  by  knight's  fervice  i»  capite  be 
I.  N.  B.  33.  b.  feifed  of  a  mannor,  whereunto  an  advowfon  is  appendant,  and  the 
7.  N.  B.  34.  a.  church  become  void,  the  tenant  dkth,  his  heire  within-  age,  the 
|Aa^  9o.Sod%  ^iug  (hall  preient  to  the  charch,  and  not  tiic  executor  or  a^iiii(l 
^^"^  trator :  but  if ,  the  land  be  holdea  of  a  common  peribn,  in  that  cafir 

the  cxecutoff  ihall  preient,  and  not  the  gardeine. 
f/]  40.E.  3. 14.       [/]  If  a  biihop  hath  a  VKard  fiUlea  and  dieth,  the  kin^  ihall  not 

have  the  wand  nor  the  fuQGe0br,^  but  the  executor  and  the  ward 

ihall  be  aden^  ia  his  hands.  So  it  is.  of  the  hcriot,  releefe,  aad.  the 
f /1 9»  tfi  (  53»  li^e.  [/}  fi^it  if  a  cliurch  become  void-  in  the  life  of  a  biihc^,  and 
li.  Ji.4.  7.        fo  nenaaine  untill  after  his  dieceafe,  the  king;  ihall  prefent  thereunto^ 

and  not  the  executor  or  admin i flratc-r ;  for  nothing  can  be  takea 

for  a  prefentmei^ty  and  therefore  it  i^  no-aifets. 

^  twh  added' L.  and  M.  and  Roh.         f  dfr.  added  L.  and  M.  and  Roh* 

(1 X  Bvit   feveral    alterations  have  been     pafled  iince  fir  Edward  Coke*s  time.    See 
»ado  in  the  law  of  occupancy,  by  fta(ut«s     ant.  41.  h.  note  5* 


Se£t 


Lib- 3* 


Of  WarraDtbi 


SeeLjf 


Scft.  741 


J  YE  My  eft  afcumccfis  ilpoit  ifit^ 
^  qui  coment  que  un  c$llateirall  gar^- 
ranttefoit  fait  en  fee-,  is^c,  uncore  tiel 
garrantie  pott  ejire  defeat  et  anient. 
Sicome  tenant  en  taile  difcontinue  le 
taile  en  fee^^  et  le  difconttnuee  eft  dif 
feijie-i  et  Ic  frere  del  tenant  en  U  taile 
reUJfa  per  fon  fait  a  le  dljfeifor  tout 
f^n  draiij  (^^*  eve  garraniy  en  feiy  et 
auvuftfans  iffue^  et  le  tenant  en  le  taile 
sd  iJTue  et  devie ;  ore  fiffue  eft  harre 
de  Jon  a&ion  per  ferce  del  collateral 
garrantie  difcendue  fur  luy*.  Met  fi 
apres  ceo  le  dijconttnuee  enter  fur  le 
dijjeifir^  donques  poit  P'heire  en  ie  taile 
aver  hienfon  aSiion  de  formedon,  &€• 
pur  ceo  que  U  garrantie  efi  aniente  et 
dsfeate^  car  quant  garrantie  eft  fait  a 
^n  home  fur  eftqte  que  adonques  il 
avoit^ft  Pejlatefoit  defeaty  It  garrantie 
eft  defeat. 


ALSO,  m  fixne  cafes  it  nwy^bee^ 
^^  that  albeit  a  collaCerall  warrantto 
be  made  in  fee,  &c.  yet  (uch  a  war- 
rantie  may  be  defeated  and  taken 
away.  As  if  tenant  in  taile  difconti<* 
nue  the  taile  in  fee,  and  i;he  difcontlr 
nuee  is  dUTeifed,  and  the  brothQf  of 
the  tenant  in  taiik  leleafetli  by  hi3djee4 
to  die  difTeiibr  4II  his  «i&;ht,  &c.  with 
warrancie  in  fe^  and  dieth  without 
ifTue,  and  the  tenant  in  tatf e  llath  VSssk 
and  die ;  new  the  ifltic  is  barced  of 
his  adion  by  force  of  the  colIaceraB 
warrantie  defcended  upon  him.  But 
if  afterwards  the  difcontinuee  entreijh 
upon  the  difleifor,  then  may  the  heixe 
in  taile  have  well  his  a^ion  o^  forme* 
dom,  i^c.  becaule  the  wajrrantie  isi  ta^ea 
away  and  defi»ted|  fof.  when  a  wai« 
xantie  i&  laade  to  a  moaupon  an  eftatc 
which  hee  then  hadv  if  the  eftate  be 
defaMcd,  the  warramie  is  defeated  ( i  ^ 


[388.  b.] 


•*  r  y  nmuft  fans  iffue^  Wf."  Here  (as  before  in  this-  Chapter 
-^  hath  been  noted)  the  collaterall  warrantie  doth  defcend  apon 
the  liTue  in  taile,  before  afly  right  doth  defcend  anto  him,  wherein 
this  divcrfitic  is  to  bee  obfervcd.  Where  the  right  is  in.  ejft  in  any 
of  the  ancelh>rs  oi  the  heire,  at  the  time  of  the  £f:ene  of  rhe*  colla- 
teral^ warrantie,  there  albeit  the  warrantie  deftend  ftrih  and*  after 
the  right  doth  defcend,  the  collaterall  warrantie  (hall  binde,  as  here 
in  this  cafe  of  oor  author  exprefiely  appeareth.  But  where  the 
right  is  not  in  ejfe  iit  the  heire,  or  any  of  his  anceftors^  at  the  time 
or  the  fall  of  the  warrantie,  there  it  ftall  not  binde.  ^  [«T  As  if 
lord  and  tenant  be,  and  the  tenant  make  a  feolFment  in  ^e  with 
warrantie,  and  after  the  feoffor  purchafe  the  feigniorie,  and  after 
the  tenant  ceile,  the  lord  (hall*  have  a  cejffhmit ;  for  a  warramie  doth 
extend  to  rights  precedent,  and-  never  to  any  ri^ht  that  conrmeno- 
^th  after  the  warrantie ;  whereof  more  ihaN  be  laid  ita  thb  Sediom 
Alfo  a  warrantie  (hall'  never  barre  any  elhite  that  is  in  ^flb^dn. 
reverfion  or  remainder,  that  is  not  devefbed,  difjl^laced-,  or  tam^  to 
a  right  before,  or  at  the  time  of  the  fbll'  of  the  warrantie. 

[<w\  If  a  leafe  for  life  be  made  to  the  father,  the  remainder  to 
his  next  heire,  the  father  is  diflbifed  and'  refeafeth  with  warrantie 
and-  dieth  ;,  this  ihall  barre  the  hetre,  although  the  warrantie  doth 
^j],  and  the  remainder  commeth  in  effe  at  one  time. 

\f\  If  there  be  father  and  ibnne,  and  the  fbnne  hath  a  rent  fer- 
yice,  fiiit  to  a  mill>  rent  charge,  rent  fecke,  common  of  paftore, 

or 


vyu  §<a.  707.. 


(10.  Rep.  95.) 


[«]  7.  E.  3. 4S, 


(10.  Rep.  95,) 
fw]  Lib.  I.  feU 

67.  Af«hM>. 

Voucher  296. 

31.  iur«.i^ 


(s)  [Soe  Note  347.] 


Lib*  3*    Cap.  13.       ^Of  Warraritie.  ScA.  741* 

•s.  Aft  ^6.  or  odier  profit  ^frendtr  ooc  of  the  Iisd  of  the  father*  and  the 
41.  Air.  6.  father  naketh  a  feotfiBeBt  ii\  fee  with  warrantie*  and  dieth*  thia 
Vi  ^^74«  ^^^  '^^  '^^'^  ^^  ioKMt  o(  the  rcnt^  commoii,  or  other  profit  ap- 
lik  iCb fot  97,  prender>  fuam^ti  clau/ula  Jfitialtt  nuwrraai'ug  W  acqmieiamei^  im 
JL  Sr|nK)v*»  r«rrir  timmtiitm  inftraiwr^  ^nia  im  tsU  cafk  trw^  Urra  cum  Mvnr^ 
Mfik  and  be  that  is  in  itifm  or  pofleffirm  seed  not  to  nuke  any  eotrie  €it 

1$.  Rep.  106.)     daime :  and  albeit  ihe  foonc  aficr  the  fcoiFmeDt  with  warrande, 

and  before  the  death  of  ihe  father,  had  beene  diiSeifed*  and  (0  bdng 

oat  of  Dofieilion»  the  warrantie  deiceoded  apoa  him,  yet  the  war* 

rantie  mould  not  btnde  bioi»  becaufe  at  the  time  of  the  warranrie 

p]  45.1. 3.31.  made,  the  fonne  was  in  polTeflion.     [*]  So  if  my  collaterall  ancef- 

si.  B.  7. 1 1«      tor  releafe  to  my  tenant  for  life,  this  dull  not  binde  my  reverfion  or 

Ti4i  ScA«  69!.  remainder,  becaufe  that  the  reverfion  or  remainder  continued  in  me. 

Bat  if  he  that  hath  a  rent,  common,  or  any  profit  out  of  the  land 
in  taile,  diileife  the  tenant  of  the  land,  and  maketh  a  feoffment  o£ 
[«]si.l.4>a(.  the  land,  and  warrant  the  land  tO|  the  feoffee  and  his  beires ;  [^1  re« 
*'h^'  ^'aT        fularly  the  warrantie  doth  extend  to  all  things  iifaing  out  of  the 
7.  II.  I.'  M*        und,  that  is  to  iay,  to  warrant  the  land  in  fuch  plight  and  manner,^ 
.  to«  H.  .8.  a<  it  was  at  in  the  hand  of  the  feoffor,  at  the  time  of  the  feoff^ment* 

Dkr  4s«  with  warrantie ;  and  the  feoffee  (hall  vouch,  as  of  lands  difcharged 

50,1.  3.  jo»       Qf  ijjc  ,ent,  &c.  at  the  time  of  the  feoffment  made. 
^cTl?  1  ^  woman  that  hath  a  rent  charge  in  fee  entermarneth  with  the 

$McKer  7a.  '  tenant  of  the  land,  an  eilranger  releafeth  to  the  tenant  of  the  land 
F. H«'B.  ia5.  with  warrantie;  he  /haU  not  take  advantage  of  this  warrantie 
14*  H.  «.  6b        either  by  voucher  or  <warrantia  catttt ;  for  the  wife,  if  her  hofhand 

iioB^  t?'  ***      **'  ^  ^*  ^^"^^  ^^  ^^  "^^  living  the  hufband,  cannot  have  an 

'^^  ^  *  a^n  for  the  rent  upon  a  ude  before  the  warrantie  nude ;.  for  if  [3^9*  ^*J 

the  heire  of  the  wife  bring  an  afiife  of  mordancejier,  this  adion  is 
grounded  after  the  warrantie,  whereunto,  as  hath  beene  faid»  the 
warrantie  (hall  not  extend. 

{Aat  36I  k)  So  it  is  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the 

land  upon  condition,  which  maketh  a  feoffement  of  the  land  with 
warranties  this  warrantie  cannot  extend  to  the  rent»  albeit  the  feoffe* 
ment  was  made  of  the  land  difcharged  of  the  rent;  for  if  the  con* 

(Aat.  aoa«)        dition  be  broken,  and  the  grantor  be  intituled  to  an  adion,  this 
•     .  mud  of  neceilitie  be  grounded  after  the  warrantie  made. 

•  But  in  the  cafe  aforefaid,  when  the  woman  grantee  of  the  rent 
marriech  with  the  tenant,  and  the  tenant  maketh  a  feoffement  in 
fee  with  warrantie,  and  dieth,  in  a  €ui  im  njitd  brought  by  the  wife^ 

{^}7»R4«  17.  (as  by  law  ihe  may),  [^]  the  feoffee  (hall  vouche  as  of  lands  dif- 
charged at  the  time  of  the  warranty  made,  for  that  her  title  is  para- 
moni :  (b  if  tenant  in  taile  of  a  rent  charge  purcbafe  the  land,  and 
make  a  feoffement  with  warrantie,  if  the  iiTtie  bring  a  formedom  of 
the  rent,  the  tenant  (hall  vouche  caufa  qua/upra. 

^t^  J?*''*'^^*       t*3  ^^™^  ^^  ^^^*  ^^'  *  °**"  ^^  ^°'  vouche,  &c.  as  of 

44!  t  X 10?*  ^"^  difcharged  of  a  rent  fervice. 

p\  , .        '   .        r^]  Alfo,  no  warrantie  doth  extend  unto  meere  and  naked  titles. 

•7.    k's'ty.  *^  W  iotzjt  of  a  condition  with  daufe  of  re-entry,  exchange,  mort* 

aior«*t  cafe.  maine»  cpnfent  to  the  raviQier  and  the  like,  becaufe  that  for  tbeie  no 

as.  Aff.  pi*  38.  adion  doth  lye ;  and  if  no  a'flion  can  be  brought,,  there  can  be  nei« 

31.  Afl*.  p.  13.  ther  voucher,  writ  oinuarrantia  carta^  nor  rebutter,  and  they  con« 

JI'e^^'g  '  ^"*  ***  ^"^^  P^^g^'  *"^  eiTence  as  they  were  by  their  originall  crc- 
33.    •  3.     \u    2^*^^^  j^qJ  ^y  j^g  ^^  ^^j^  ^g  difplaced  or  de veiled  out  of  their  origin 

is.  Oo.  59).       nail  eil^nce,  and  therefore  cannot  be  bound  by  any  warrantie. 
>^yt  S24«  a.        3.  Iiift.  ai&    xOi  Rep.  9S.  b«    Aat*  205.  a.     Plowd.  363.  b.) 

9  And 
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Of  Warrantic; 


Scft.'  742^ 

tit  droit  7». 
^l,  £.  4.Sz* 
(4.  Rep.   V«r-  . 
noa*s  cafe.)    ^  . 


K 


»i.  E«4» 

8i« 


*  [J]  And  albeit  a  woman  may  have  a  writ  of  dower  to  recover 
^er  dower,  yet  becauie  her  title  of  dower  cannot  be  devefted  out 
of  the  origtnall  eflence,  a  collateral!  warraqtie  of  the  .anceftor  of 
^e  woman  (hall  not  barre  her.  So  it  is  of  a  feoffement  cattja  ma" 
trtmonii  prahcutu 

\e\  A  warrantie  doth  not  extend  to  any  1eafe»  though  it  be  for 
many  thoufand  yeares,  or  to  e dates  of  tenant  by  flatute  ftaplc,  or 
merchant,  or  tUgit^  or  any  other  chattle,  but  only  to  freehold  or 
inheritances,  as  it  appeareth  in  all  LittUton*s  cafes  which  he  put- 
teth  in  this  Chapter.  And  this  is  the  reafon,  that  in  all  anions 
which  leiTee  for  yeares  may  have,  a  warrantie  cannot  be  pleaded 
in  barre,  as  in  an  adion  of  trefpafTe,  or  upon  the  ftatute  of  5.  /l.  2. 
and  the  like.  But  in  thofe  a6lions  when  the  freehold  or  inheri- 
tances doe  come  in  queftion,  there  the  warrantie  may  be  pleaded : 
but  in  fuch  adions  which  none  bat  a  tenant  of  the  freehold  can 
have,  as  upon  the  ilatute  of  S.  H,  6.  zMt,  or  the  like,  there  a  war- 
saotie  may  be  pleaded  in  barre.  ( i } 

**  ^ant  garraniie  tfl  fait  a  un  home  fur  efiafe^  qu9  adonques  il 
«*  flVM/,  Ji  V  eft  ate  Joit  defeat  ^  le  garrantie  eft  dsfeat**     Here  it  ap- 
peareth, that  althoogh  a  collateral!  warrantie  be  defcended,  [/]  yet  f/J  3.  H.  7*  fi 
if  the  ftate  whereunto  the  warrantie  was  annexed  be  defeated, albeit  ";    ^^  ?•  5-    • 
it  be  by  a  meere  llranger  (as  in  this  cafe  that  Littleton  here  puts  nilime'io"**  ' 
by  the  diicontinuee)  the  warrantie  is  defeated ;  and  although  the  ^^  ^^  ^  g^ 
difconcio nance  remaine,  and  no  remitter  wrought  to  the  heire»  yet  pi.  Com.  158: 
the  warrantie  is  defeated,  and  barre  removed,  fo  as  the  iflue  in  (io.&cp.95.) 
taile  may  have  his  formedon,  and  recover  the  land*    Sublato  prind* 
fali  tolliiur  adjun3um%  (a) 


f.fi.  7.  ii.»u« 
ii.'H.  7.  i59i6» 
20.  H.  7. 1.  b« 

14.  H.  7.  t&, 
43.  E.  3.  aj. 
per  Finch,  ui 
quar.  Imp. 

1 5.  H.  7.  9* 
Lib.  10.  foi.  97* 
(Ant.  ioi«  3^ 
Hob.  14. 1%. 

a.  Sauold.  xSo.) 


Sed.  742. 


;?'' 


•      'P  N"  mcfine  le  manner  eft^  fi  le  dif* 
continuee  fait  feoffement  en  fee^ 
refervant  a  luy  un  certaine  renty  et  pur 
%    default  de  payment  un  re-entry^  &c.  et 
Jin  collateral  '*  garrantie  de  ancejhr 
efi  fait  a  celuy  feoffee  qiie  ad  ejlate 
fur  condition^  &c.  et  morufl  fans  ifjuey 
coment  que  eel  garrantie  difcehderoit 
fur  I'iffue  en  taile^  uncore  Ji  apres  U 
rent  Joit  aderere^  et  le  difcontinuee  r»- 
.  b.  J  tra  en  la  terre  f,  adonques  aver  a  Piffue 
en  taile  fon  recovery  per  brief e  de  for- 
ttiedon,  pur  ceo  que  le  collateral  gar^ 
ranty  eff  defeat.     Et  ijfintfi  afcun  tiel 
collateral  gar  ranty  fott  pleder  envers 
fijjue  en  le  taile^  en  fon  aSlion  de  for- 
medon, 

''    •  garrftntii  de  aneefer  eft  fait^auncefter 
fdeJjQt  in  L.  and  M.  and  Rob. 

(0  [Sec  Note  341.3 


T  N  the  &me  manner  it  is,  if  the  dif- 
continuee make  a  feoffement  in 
fee,  referving  to  him  a  certain  rent, 
and  for  default  of  payment  a  re^entrie^ 
&c.  and  a  colIateraU  warrantie  of  th^ 
anceftour  is  made  to  the  feofiee  that 
hath  the  eftate  upon  condition,  &c» 
and  dieth  without  iflue,  albeit  that 
this  warranty  (hall  defcend  upon  the 
iflue  in  tayle,  yet' if  after  the  rent  be 
behind,  and  the  difcontinuee  enter  into 
the  Isfnd,  then  (bait  the  ifiue  in  taile 
have  his  recovery  by  writ  oi  formedon^ 
becaufe  the  collateral!  warrantv  is  de« 
feated.  And  fo  if  any  fuch  collateral! 
warrantie  be  pleaded  againft  the  iflue 


m 


t  &c.  added  L.  and  M«  and  Roll. 

C*)  [See  Note  34.3.] 
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SoOL  743* 


medom  Hpfit  mmtnr  k 

eft  mfontdh^  cmium  k  garratttU  eft 

i^mty  lie.  H  iffim  il  fmt  hUa  nuun» 


(«i^»•^95J     H 


in  taOe,  in  Us  aAion  d[  firmeim^  he 
mtj  fliew  tbe  otttttr  as  is  ^§oabaA^ 
haw  the  warnuide  is  ikfeated,  fcc. 
and  fe  hce  nuj  wdl  nuintsdne  his 
adioos&c. 


LRE  Utttetmi  puttcth  another  caie  npon  die  £uiie  ^roond 
reaibn.  viz.  where  tbe  ilace  whereonto  the  warrande  is 

aexed  is  defeated,  there  the  warrantie  it  fel/e  is  defeated  aUb>  i^ock 

is  ooe  of  the  maximes  of  the  common  laar. 


Scd.  743. 


jTEMyJi  Unant  en  taiUfait  un 
*  feoffment  a  fen  uncU^  etpuis  t uncle 
fait  un  feeffement  en  fee  evijque  gar-^ 
raniie^  tic*  a  un  auUr^  et  puis  Ufe^ 
effee  del  uncle  enfeeffa  anremaine  F  un- 
cle en  fet^  et  puis  t  uncle  enf coffin  un 
eftrangc  en  fee  fans  genranticy  et  moruft 
Jasens  iffue^  et  it  tenant  en  tayle  morujiy 
ft  iffue,  em  Je  taite  voyle  portt  fin  breve 
de  formcdon  envers  Ftftrange  quefuit 
le  darrein  feoffee^  %  et  ceo  per  Vuncle^ 
tijjiie  nefirra  unque  bar  re  per  legar^ 
rantie  que  fuit  fait  per  le  uncle  al  dit 
printer  feoffee  de  fin  unclcypur  ceo  que 
le  dit  garrantie  fuit  defeat  et  anient^ 
pur  ceo  que  Puncle  a  luy  J  reprift  cy 
grand  efiate  de  fm  %  primer  feoffee  a 

re  le  garrantie  fuit  fait^ficome  mefme 
feoffee  avoit  de  luy.  Et  la  caufi  pur 
que  u  garrantie  eft  anient  en  ceo  cas 
rft  ceoy  fiilicety  que  fi  k  garrantie 
eftoieroit  en  fa  for  ce^  donqite  F  uncle  gar- 
ratUera  a  luj  mefimjqut  nepoit  eftre* 


ALSO,  if  tenant  in  taile  male  a 
feofFement  to  his  uncle,  and  after 
the  uncle  make  a  feoflement  in  fee 
widi  warranty,  &c.  to  anotbev^  and 
after  the  feoffee  of  the  uncle  dodi  re- 
enfeoiFe  againe  the  uncle  in  fee,  and 
after  the  uncle  enfeoffeth  a  ftranger 
in  fee  without  warrantie,  and  dicdi 
without  iflue,  and  the  tenant  in  tayle 
dieth,  if  the  ifTue  in  tavle  will  bring 
his  writ  of formedon  agamfl  the  flran- 
ger  that  was  the  laft  KoiFee,  and  that 
by  the  uncle,  the  ilFue  (hall  not  be 
barred  by  the  warranty  that  was  made 
by  the  uncle  to  the  firft  feoffee  of  hi» 
uncle,  for  that  the  faid  warrantie  was 
defeated  and  taken  awa^,  becaufe  the 
uncle  tooke  backe  to  him  as  gieat  an 
eftate  from  his  firft  feofFee  to  whom 
the  warrantie  was  made,  as  the  fame 
feofibe  had  from  ,him.  And  the  canfe 
why  the  warranty  is  defeated  is  thts» 
via.  that  if  iht  warrantie  fhouJd  tonA 
in  his  force,  then  the  uncle  (hould 
warrant  to  himfeUe)  which  cannot 
be. 


(Vaugh.  389.)    TT £ R £  LiuletoH  }>uiaeth  another  cafe  where  a  warrantie  m%j  be  f  aqq^  g  t 

^^  defeated,  as  when  the  uncle  taketh  backe  as  large  an  eftate  as   LoV^"^     *J 


large 
he  had  made>  the  warrantie  is  defeated,  becaufe  he  cannot  warrant 
Tempt  C.t*  land  to  himfelfe.  {g"]  And  fo  it  is  if  the  uncle  had  made  the. war- 
cher  tM.  rantie  to  the  feofFee,  his  heires  and  aiTignes,  and  taken  backe  an 
44!  E.  V  i«!  ^^^^t  in  fte,  and  after  infeoffed  another,  yet  the  warrande  is  de- 
ft 5!  £,'3.  4}.'u    feated,  for  that  he  cannot  be  affignee  to  himfelfe,  and  a  nuui  ihall 

\  £if c.  not  in  L.  and  M.  nor  Roh«  |  reprifl    fri/lt  L.  and  M.*  and 

}  fgc.  add«d  L.  and  M.  and  Roh.  |  ^  addsd  in  JU.  and  M.  and  Roh» 


Lib- 


3- 


Of  Warrantlc. 


jM>t  re^olarly  vouche  himfeSfe  as  affignee  of  a  fhe  finmle,  and  the 
law  wiU  not  fuffer  things  inadle  and  unprofitable.  \b]  And  yet 
if  the  father  he  infeoffed  with  warrantie  to  him  and  his  heires*  the 
father  infeoffeth  his  heire  apparant  in  fee  and  dieth>  he  {as  h  hatk 
boene  laid)  ihalt  vouch  hitnlelfe,  and  the  heire  in  borow  Engliih, 
by  reafon  the  a6i  in  law  determmed  the  warrantie  betweene  the 
father  and  the  ibnne* 

[i]  &ut  if  a  man  mtketh  a  ieoCement  in  fee  with  warrantie  to 
the  feoffee,  his  hcires  and  afCgnes,  and  the  feoffee  re-enfeoffcth  the 
feoffor  and  his  wife,  or  the  feoffor  and  any  other  flranger,  the  war- 
lantie  reaiaineth  ilill ;  or  if  two  doe  make  a  feoffement  with  war- 
rantie to  one  and  his  heires  and  ofligneSy  and  the  feoffee  re-etifeoffc 
one  of  the  feoffors,  the  warrantie  doth  alfo  remaine. 

41,     17.  £•  $•  47.  59.      18.  E.  3.  $6.      29.  £•  3. 46.     39.  £•  3. 9* 


Sea.  744% 

^.  £.  3* 
Voue)^  1 06b 
16.  £.  3. 
Voucher  S7. 
19.  E.  3, 
VoudNSe  tiz% 
«7(E.3.  73,74. 

90»H.^.49. 

(2.  R»IL  Abr. 

73?-) 

[*j4o.E.3.i4. 

a.  41. £.3.25  ft. 
(Ant.3S4.  Rbit. 
Abr.  griS.  a.) 
[i]  II.H.A.  20» 

(Vtugh.3i9.) 


ScGt.  744' 


"*^  uncle  fur  term  ae  vify  §u  €n 
$ai}e^  Jttvant  le  rtverjwi^  &c«  cu  que 
ilfait  dme  en  taUe  al  uncle^  cu  un  leas 
fur  ierme  de  v/V,  le  remainder  cuJUr^ 
(yV.  tn  cefi  cos  le  garrantie  tCeJi  *  fas 
Uut  eu/iermeut  anient^  mes  eft  mis  en 
AAeuce  durant  teftate  que  Puncle  ad. 
-CarJtpres  ce^  que  I* ancle  eft  nwrifam . 
iffiiey  f  isfc»  dcnques  celuy  en  le  rever^ 
fim^  ou  celuy  en  le  remainder^  barreroit 
nj^  m  Uiyle  en  fen  briefe  de  forme- 
don  per  U  cpllatereU  garranty  en  tiel 
casy  i^c*  Mes  auterment  eft  lou  P uncle 
mvoit  auxy  graund  eftate  en  la  terre 
de  le  feoffee  J  a  que  le  garrantie  fuit 
faity  come  le  feoffee  avoit  de  luy.  Caufa 
patet.  .    ^ 


D  U  T  if  tlie  feoffee  bad  made  an 
eftate  to  his  uncle  f<ir  terme  of 
life,  or  ill  taile»  faving  the  reverfioay 
&c  or  a  gift  in  tayle  to  the  uncles  or 
a  leafe  for  tenne  of  life,  the  remaia* 
der  ovQTy  &c«  in  this  cade  the  urar- 
raotie  is  not  altogether  taken  awsi)r» 
but  is  put  in  fuipence  during  the 
eH  ate  that  the  uncle  bath*  For  after 
that  that  the  uncle  is  dead  without 
ifTue,  &c.  then  he  in  the  reverlion,  or 
he  in  the  xemainder,  fiiall  faarre  the 
ifiue  in  taile  in  his  'writ  of  formeden 
by  the  collaterall  wiu'ranty  in  fucb 
cafe^  ^c.  But  otherwife  it  is  where 
the  uncle  hath  as  great  eftate  iq  tfao 
land  of  the  fedffee  to  ivbem  the  war- 
nintie  was  made,  as  the  feoifee  bath 
bimfelfc*    Caufa  patet. 


^  pUR  terme  de  a;;V,  ou  en  iaile.^    Here  it  appcareth  \k]  that 
;    "^     by  taking  a  [/]  leafe  for  life,  or  a  gift  in  taile,  the  warrantie 
'  ii  fafpended. 

A  man  infeoffeth  a  woman  with  warranties  they  intermarry  and 
are  impleaded,  upon  the  default  of  the  haiband,  the  wife  is  received, 
file  ibal  vouch  her  hufband,  &c.  notwithflandin|;  the  warranty  was 
put  in  fiifpence.  [»]  And  fo  on  the  other  fide,  if  a  woman  infeoCe 
a  man  with  warrantie,  and  they  intermarry  and  are  impleaded,  the 
kttiband  ihall  vouche  himfclfe  and  his  wife  by  force  of  the  faid 
warrantie. 

Vouch.  257*       3.  E.  3.  lb.  101.        5*  E.  j«  ib.  i78.      »8.  £•  3,  ca.       14.  E. 
$1.  £.  3.  iVid.  25.     43.  £.  3.  7«       44*  £.  3.  3S.  '   32.  £•  3.  Voucher  lOU 
nTOttcher  243,  Z46t 


[A]  16.  E.  3« 

Vouch.  87. 
44.  E.  3.  3S. 
z6.  E.  3.  56* 
>7E  3.  47. 
10.  E.  3*  jo. 
ii«  £.3.  Coun* 
cerplea  de  vouch. 
4%*     14.  £•  3. 
ib.  1 2. 

4;  Rep. 5*) 
/]  6.  E.  2. 
3.    Vouch.  i09« 
[m]  4.  E.  %. 
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*^MtinL.ai)dM,iMrB«h»  f  firf.«UtdI»ai>dM.and£«li» 


Lil>.3*    ^^P*  '3*        .Of  Warranties  ScA.^4|. 

der  for  the  felonv»  nor  forfeiture  of  liis  lande^  or  eprmpdon  of 

bloud.     But  in  caie  of  high-treafoa^  if  the  partie  rcfufe  to  Aaiwer 

according  to  law,  or  fay  nothing,  hee  ihall  have  fiich  judecroent  b/ 

(3.  Rep.  10.  b.)  Attainder*  as  if  he  had  beene  €oavi£ked  b^  vcrdid  or  confcfiioD.  (1) 

« 

[*]GIanvi1.]ib.  **  FeUnjJ**  (*)  Ex  vi  tirmni Jignifiat  qu^Iihet  cafitoU  ^mm 
14.  ca.  1 5.  /tlleo  ojtimo  ptrpetratum^  in  which  fcnfe  murder  15  faid  to  h^  done 
Marlbr.  ca.  %y  ptrfiUmiam^  and  ii  fo  appropriated  bv  law,  as  feJcnui  cannot  be 
ftfl  V.  £.  4^14.  exprelTcd  by  any  other  «(ord.  [a]  And  in  antient  times  tbis  word 
iS.  E.  4.  10.  '  (fthmci)  was  of  fo  large  an  extent  as  it  included  hieh-treaibn;  and 
^y  AfT.  49.  therefore  in  our  ancient  booke.s  by  the  pardon  of  alTfelonies,  bigh- 
I.  E.  3  13.  treafon^  or  counterfeiting  of  the  great  feale»  and  of  the  king's 
\^Q%V^^'  ^*'*  'Coine»  &c  was.  pardoned.  [A]  But  aiterwards  it  was  reipl?^,  diat 
S.  H.  4.  a.  '^^  ^^  king's  pardon  or  charter,  this  word  (fehaie)  Aiould  only  eft- 
r^]  21.  A(f.  49.  tend  to  common  felonies,  and  that  high-treafon  (honid  not  be  com* 
(3.  Init.  47*  .  prehended  under  the  fame,  and  theiefore  ooght  to  be  ^ledaily 
4.  Rep.  40, 411  named.  And  yet  that  a  pardon  of  all  felonies  foould  extend  to 
4»«44*)         .    petite  treafon  ;  wherefore  oy  the  law  at  this  day  under  '' 

(felony)  in  coromiillons,  &c.  i»  included  petite  treafon 
homicide,  burning  of  houfes,  burglarie,  robberie,  rape,  &c  ■ 

[f]  Staof.  pmr.    medly,  ft  dtftniind^t  and  petite  larceny.     \c\  For  facb         •    </ 
45.6.    16.  £.  J.  crimes  for  which  any  (ball  have  this  judgement,  to  be  he 

^^'eT  I  ci*a.  ^*  "*.^*  "^*  ^^  **^  ^^*^'  ^^  ^*^^  forfeit  all  his  lands  in  fc 
^^^l  ^'    '"*"*  and  his  goods  and  chattels :  for  felony  by  chance-ned^ 

dtfendind^^  or  petite  larceny,  he  ihall  forfeit  his  goods  and  <- 

(5.  Rq>.  110.      and  no  lands  of  any  efiate  of  freehold  or  ioberiun^e.    An  (^^JJ 

•  9.  Rep*  65.)       lonies  puni(hable  according  to  the  courie  of  the  common  ' ' 

(Vide  Ant.  74.  either  oy  the  common  law,  or  by  ftatute.  There  is  alfo  : 
3.  loft.  1 1».        puniibable  b^  the  cirill  law,   bccaufe  it  is  done  upon  t  |4f '  m! 

''  **' V  P"  ^'*'  ^^''  *'  pyracie,  robberie,  or  murder,  whereof  the  comnon  yf^  \ 

16^'   Salk  ^%i  ^^^  "^  notice*  becaufe  it  could  not  be  tried  b^  twelve  n         ^ 
«>otra.)*   *        ^^  pyracie  be  tried  before  the  lord  admiral!  in  the  cow 

admiraltie,  according  to  the  civill  law,  and  the  delimjuei 

attainted,  yet  (hail  it  worke  no  corruption  of  bloud,  luw  fc 

of  his  lands ;  otherwife  it  is  if  he  be  attainted  before  coraaa  >       j 

t^]  li.  H.  8«  b/  force  of  the  flatute  of  [^]  28.  H.  8.  Bj  the  exprefle 
^*  15*  of  that  ilatute,  about  clie  end  of  the  reigne  of  queene  E,i     /^  j^ ' 

certain^e  Engliih  pyrats,  that  had  robbed  on  the  lea  mercl   >  f  ^ 
(3.  Tail.  J  It.)      Fenicft  in  amiiie  with  the  queene,  being  not  knowen,  gbi  /  ' 

coronation  pardon,  whereby,  amoDgft  .omer  things,  the  ki 
{e\  Hill.z.  Jac.  doned  them  all  felonies.  It  was  [t^  refolved  by  all  the  ji 
^^si*-  Englaiui  upon  conference  and  advitement,  that  this  did  not    *  ^ 

the  pyracie ;  for  feeing  it  was  no  felonie  whereof  the  corns 
Vi<icMicK7.<r  tooke  conufance,  and  the  ilatate  of  28.  H.  8.  did  not  a 
S.EI^.D»er24x.  offencc,  but  ordaine  a  triall  and  inflid  puniihment,  thcr 
^oS.  "     ^^^     ought  to  be  pardoned  fpecially^  or  by  words  which  taat 
{4.  Rep.  43»)       ^nd  not  by  the  generall  name  of  felony ;  and  according  to 

folucion  the  delinquents  were  attsuated  and  executed. 
Pjraia  commeth  of  the  word  vii^riif,  which  fignifieth 
a  -  at  fea.     Attainder  of  hereiie  or  fr^munire  worketh  no  cc 

/Jjaina'moncta  °^  bloud,  nor  hcrcfic,  forfeiture  of  lands  \  but  in  cafe  of /r 
tempore  £.  1.  forfeiture  of  lands  in  fee  iimple,  but  not  of  lands  in  taUe: 
55.  E.  I.  de  merly  bath  been  faid*  [y]  By  fome  flatntes  it  is  faid,  Ju 
c  pdifle.  f^ig  ^g  fg^j  gf  jg  a-voirti  or  /tut  farisfa^ura  omnium  qua  in 

?Dc^  li  ^%l!it  ^^^  ohtittiit  or  to  be  at  the  king's  will,  body,  lands,  an- 
1 1 5.) 

(i)  On  i\\t peine  fsNe  ft  dure,  fee  Mr.  juflicc  Blackilcne's  Commentaries,  voh  •     -  i^ 
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and^he  ]3ce>  the}^  ai^hot  extended  to  the  loife  of  life  tit  mexkiber» 

bat  toitnpriibmnent,  lands  and  goods.    [g\  Bat  if  an  ad  of  par*  [f]W.4.ctp^ 

iiatnent  faith,  Mt  judgment  A  offt  A  mtmher,  of  Jitheat  judiciikm  34-^^  **»'*• 

b^  vi/iT  W  MtM4r«r«!f*»  in  that  cafe  judgement  of  death  (hall  lie  ^rcn,  *f  ^^  defiuw. 
•J  as  in  cafe  of  felontet  ▼!&  that  he  be  hanged  by  the  nceke  till  he  prifonaoi.  ^^ 
be  dead,  aiiki  confeqaen^  his  blood  is  corrai>ted  (48  oaf  aiithoar  r^^E.^  cap.ro. 
hefe  ftith)*  and  (ball  forfeit  as  in  eaiie  of  felonie.  Scanf.  Pl.Coroiu 

t»  E^3.  Coron*  15$.  Bnxike  ti^  Coron.  sov  9.  £.  4.  i6.  (ii.  Rep*  a.  23.  H.  %% 
25.  H.  S.  4IR  6.  by  iS.  klis.  a^.  £d.  3.)  (u.  Rip.  291*  4.  loft.  x%\)  (4.  Mod.  laS. 
Show.  353.) 

\h'\  The^e  is  alfo  a  court  of  the  conftable  and  marfhalU  who  [^1  Braa«  lib. 
have  conafance  of  conthids  of  deeds  of  armes^  aod  of  «(farre  out  of  4-  fol*  S4^« 
the  realise  and  alfo  of  thinffs  touching  warre  within  the  realme*  t?'^[^*c«i>  i» 
whiih  may  iibt  be  determindTdr  difcttfled  by  the  common  law,  and  r^^.  Ptk 
4fo  aU  af^pe^s  of  o^ences  done.Dut  of  the  realme,  and  they  pto*  21.  k.  2.  nu.  19. 
^eeed  accoraiajg;  to  the  civii  law :  but  thefe  things  more  properiy  '•  H.  4  c.  \$^ 
*^  another  kind  of  treacife,  and  therefore  I  (hall  fpeake  no  X3-H'4;4-*  5- 
r  in  this  places  bat  only  for  the  fatisfadion  of  the  fta-  iot  p«i.*'' 
,  to  quote  Ibme  authorities  of  law  touching  the  jurif-  %,  r.  «.  q^;  ^i^ 
It  court,  that  hee  may  have  fome  tafte  thereof.  FprUlt.  cap.  32. 

e  manner  it  is>  if  a  man  be  attainted  of  high-treafon^  ^^  P^'^- 

is  alfo  defeated.  »•  "•4-  *4* 

ri,  H.  4. 24» 

kft  cdrrtt^  £Httr  emt,  &c.^^    [^}  Aptly  is  a  mati  faid  Stanf.  Pi*.  Cor. 
d,  oHiuSha,  for  that  by  his  attainder  of  treafon  or  65*  Stat,  de 
ottd  b  fo  ftaiittd  aad  eorrupttd,  as,  Hrft,  his  cfaildnen  Affigntc 
rea  to  him,  nor  lo  atty  other  anceftQk-,  and  therefore  ^^  ^J'  ^ 
canttot  bUubi  for  thereby  beires  only  are  to  be  Rot.  ParU  ' 

F  he  were  noble  tic  geA^e  before^  he  and  all  his  dul*-  ^^*  Pi>i 
irifie  arc  by  this  atuinder  ma&e baie Andignoble^  in  i*  ^\t[!^'^9* 
nobilitic  or  gcntrie  wKioh  they  had  ty  their  birth,       r*^  ^*''^- 
is  corrmptfon  of  l^oud  is  Jfo  high,  that  regularly  it  %,  jj.,6!  na.  X 
fofatefy  tolved  but  by  authoritie  of  parliament  c  idl  21.  £.,4.  t-jX^ 
rwi  in  At  fame  (ftc).  (1)    -  Catelby,. 

B*  2.  Qpar.  Imp.  1.75.  6.  £.  3.  4T.  Pafc.  14^  ^.  3. 19  Scac  le  cooat 
I.  ^.  E.  3.  cor.  Re|c.  .  Rot.  4^.  le  Count,  de  Lane.  cafe.  Rot*  ParK  28.  B-.  3* 
i  ttXb,    Rot.  ^Prfrii  2S.  B.  3%'htt.  13.  le  Cottntee  de  Aiiiode!*a  cads.  [*J  Sunf* 

.95.  K     v*  £•  I*  ^       i}k  Hn  4.  &     Vidb  &it.  iib.  u  in  the  Chap,  of  Doweiv 
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Scft*  J^4^i 


ms/ait  reUaJe  Mdifftifor 

tfaint^  $u  tatage  dtfiUny^ 
morufts  enceficaje^ijfue 
mUrJur  U  dijfeijor^    Et 

la 


A 


L  S  CS  t^MURTit  in  taSe  bee  dif^ 
feifed,  and  after  make  a  releafe 
to  the  dHTeilbr  widi  warrantie  in  fee> 
and  stfter  the  tehftitin  taile  is  attaint^ 
or  outlawed  of  felonj%  and  hath  ifTue 
and  dtedi  \  \xi  this  cafe  the  ifiUe  in 


tailc 


3licy  and  juftice  of  citir  laws  of    cuAed  in  Mr.  Ynriu*t  cdebcatni  Coafid era** 
hts  rdjpe^  aie  vatik.  ably  dif*     tions  on  the  Law  of  Fodeicare. 

li  a 


Lib.  3«   4.Cap. 


13- 


Of  Warrant5c# 


Scft.  747. 


la  caufe  eft  pur  ceo^  que  •  rienjait 
dlfcontinuance  en  ceft  cafe  forfque  U 
garrantie^  et  garrantie  ne  foit  difcen'^ 
der  al  iffue  en  taiky  pur  ceo^  que  le 
fanke  ejf  corrupt  perenier  cehtj  jue  jift 
le  garrantie  et  ijjiie  en  taili. 


taile  may  ent^  upon  the  difleifoff. 
And  the  caufe  is  for  this,  that  nothing 
maketh  difcontinuance  in  this  cafe  but 
the  warrantie,  and  warrantie  may  not 
defcend  to  the  ifTue  in  taile^  for  this, 
that  the  bloud  is  corrupt  between  him 
that  made  the  warrantie  and  the  ifltic 
in  taik. 


Scd.  747. 


/^AR  le  garranty  touts  foits  demurt    jp 

a  le  coinmon  ley^  et  la  common  ley     ^ 
efty  f  ove  quant  borne  eft  attaint  ou  ut^ 
lage  de  felonie^  quel  utlagatie  eft  un 
attainder  en  Ujy  qui  le  fanke  perenter 
luy  et  fon  fitSy  et  touts  auters  queux 
ferra  ditsjes  heirrSy  eft  corrtipty  ijfint 
que  4-  riens  per  difcent  poit  difcender  a 
afcun  que  poit  eftre  ditfon  heire  per  le 
common  ley*     Et  la  feme  de  tiel  home 
que  ijftnt  ejl  attaint  de  felonicy  ne  ferra 
jammes  endow  de  les  tenements  fa  ha* 
ron  iftint  attaint.     Et  la  caufe  eftj  pur 
ceO  que  homes  pluis  efchuerent  de  fain 
afcuns  felonies.  %  Mes  f  iffue  en  tayle 
quant  a  Us  tenements  tailes  n' eft  pas 
on  tiel  cas  §  harrcy  pttr  ceo  que  I  eft 
enkerite  per  force  de  lejlatutcy  et  nemy 
per  le  courfe  de  common  ley :  et  pur  ceo 
tiel  attainder  de  fon  pier  ou  defon  an-- 
cejior  en  le  tayle  f,  ne  luy  oujier  defon 
droit  perforce  de  le  taiky  i^c. 


O  R  the  warrantie  alwayes  abrd- 
eth  at  the  common  law,  and  the 
common  law  is  fuch,  that  when  a 
man  is  attaint  or  outlawed  of  felony^ 
which  outlawrie  is  an  attainder  in  law, 
that  the  bloud  betweene  him  and  his 
fonne,  and  all  others  which  ihall  bee 
faid  his  heires,  is  corrupt,  fo  that  nc^ 
thing  by  difcent  may  defcend  to  any 
that  may  bee  faid  his  heire  by  the 
common  law*    And  the  wife  of  fudi 
a  man  that  is  fo  attatnt^flial  never  be 
endowed  of  the  tenements  of  her  huf- 
band  fo  attainted.     And  the  caufe  is, 
for  that  men  ihould  more  efchew  to 
commit  felonies.      But  the  iflke  in 
tsule  as  to  the  tenements  tailed  is  not 
in  fuch  cafe  barred,  becaufe  bee  is 
inheritable  by  force  of  the  ftatute,  and 
not  by  the  courfe  of  the  common  law : 
and  therefore.'  uch  attainder  of  his 
father  or  of  his  anceflour  in  the  taile, 
ihall  not  put  him  out  of  his  right  by 
force  of  the  taile,  &c. 


(1  S>wd.  %$%,  t. 
3.  luft.  141.) 


**  J  E  yfue  en  taile  poit  enter  J^*  And  the  reafon  is  for  that  by  the 
-^  attainder  of  the  father*  it  is  now  in  judgement  of  law  but  a 
relcafe  without  warranties  for  dlbeit  the  warrantie  at  the  time  of 
the  releafe  was  effedluall,  yet  it  worketh  no  difcontinuance  anlefle 
it  defcendeth  upon  the  ifiue  in  taile ;  fo  as  if  it  be  defe^t^d,  extipd, 
or  determined  in  the  life  of  the  tenant  in  taile,  then  no  diiconti- 
nuance  15  wrought :  and  fo  it  is  if  tenant  in  taile  hath  iliiie»  and  re- 
kafeth  to  the  di^eifor  with  warrantie,  and  after  is  attainted  of  fe- 
loniej  and  after  obtaineth  his  pardon  and  dieth^  the  iflue  in  tule 

may 


•  mr/ added  L»  atid  M.  and  Rob. 
t  //>/ added  L.  and  M.  and  Koli. 
4.  fr«/ added  L.  and  "M.  and  Roh. 
I  4gc,  ad<kd  L.  and  M.  and  Rbh. 


% '  harre  not  in  L.  and  M.  nor  Roh. 
II  il  added  L,  and  M.  and  Roh. 
% ,  &c,  added  L.  and  M.  and  Rpb» 


Lib.  3.  Of  Warrantic.  Seft.  747. 

may  enter;  [•]  for  the  pardon  doth  not  rcftore  the  bloud  as  to  the  r«]3i7.E.i.77. 

warranties  nor  makcth  the  ifTue  in  that  cafe  inheritable  to  the  war-  i.  e.  3'.  4* 

rantie.     But  if  the  ifTue  in  taile  in  ihit  cafe  had  been  attainted  of  6.  £.  3.  55. 

felonie  in  the  life  of  his  father,  and  obtained  his  charter  of  pardon,  9  H.  5.  ^ 

{02»  aj    ^^^  ^^^^  ^"  father  had  died,  the  ifTue  cannot  enter  into  the  land  r)\icfnt ' 

id  refpe£l  of  the  corruption  of  the  bloud  upon  the  attainder  of  him-  46^e.  V'^' 

felfe.  r^]  And  it  is  a  generall  rule,  that  having  rel'ptd  to  all  thofe  Pe:it.  20. 

whofe  bloud  was  corrupted  at  the  time  of  the  attainder,  the  pardon  ^6*  ^<r-  *• 

4oth  not  remove  the  corruption  of  bloud  neither  upward  nor  down-  *5'  ^J  *• 

ward^    A3  if  there  be  grandfather,  father,  and  fonne,  and  the  grand-  *2',  h!a  V' 

father  and  father  have  divers  other  fonnes,  if  the  father  bee  attainted  13!  R  7.  17. 

of  felonie  and  pardoned,  yet  doth  the  bloud  remaine  corrupted  not  Pi-  Com.  in 

(Mely  above  him  and  about  him»  but  alfo  to  all  hii  children  borne  at  ^^'fiagham*! 

the  time  of  his  attainder.     But  in  the  cafe  of  Litdetou^  if  tenant  JJ.^   3*  |  *; 

in  tailc  at  the  time  of  his  attainder  had  no  iflue,  and  after  the  ob-  Sunf^PI.  Cor^ 

tadning  of  his  pardon  had  ifTue,  that  ifTue  Ihould  have  beene  bound  195, 196.    See 

hy  the  warrantie ;  for  by  the  pardon  he  was  as  a  new  creature,  'n  tSc  Chapter 

tanquam  filius  terr^t,  whofe  bloud  upwards  remaine  corrupted;  but  «;fTen*ntby th« 

for  the  iflue  had  after  the  pardon,  hee  is  inheritable  to  his  father  5  jng'ih  s^Jnltter 

atid  if  his  father  had  iffue  before  the  pardon,  and  hatb  iflue  alfo  { piowd.'557.  bi, 

after  and  dieth»  nothin?  can  defcend  to  the  youngefl,  for  that  the  Ante  8.  a.) 

ddeft  is  living  and  difabled.     But  if  the  ddefl  fonne  4iad  died  in  [^jBra^Jib.  3. 

the  lift  of  the  father  without  iflue,  then  the  youngefl  fhouldin-  ^<>''  »3»;.«33« 

V      •  '  /  &  276.  U  ll!>.  c. 

k^»^  S74-     Britt. 

fol.  115.  b.  .      FIct.  Uh.  I.  cap.  *8.        (i.  Cro.  435.     Ant.  8.  t.) 

••  Lt  garraniU  demwt  at  common  ley**     The  collateral]  warrantie  vy.Sed.  711, 
— -«•  il  not  reli rained  by  the  flatute  of  donis  eonjithnalihus,  but  a  lineali  712. 

warrantie  is  reflrained  by  the  flatute,  unlefTe  there  be  aflets;  as  for- 
merly  at  large  hath  beene  faid. 

•*  Et  la  feme  de  tiel  home  que  ijjlnt  eft  atttdnt^  He,  ne  ferra  jammis  ^^  j^      j«j^ 
«  endo^jj^  ^c.**     It  is  to  be  obiervedi  that  the  judgement  againfl  a  Ante  <?!.».  37.0. 
man  for  felonie  is,-  that  he  be  hanged  by  the  neck  until!  he  be  41.  a.) 
I     ^^1  dead;  but  implicativ},  (as  hath  beene  faid)   he  is  punifhed  fird  in  (Lamb.  975, 
'-*  hi«  wife,  that  Ihe  (hall  lofe  her  dower.     Secondly,  in  his  children,  276.) 

that  they  (kail  become  bafe  and  ignoble;   as   hath  beene  faid.  (}•  Inft.  X7.47, 
Thirdly  that  he  ihall  lofe  his  pofleritie,  for  his  bloud  is  flained  and  ^^'  ♦'•  *') 
corrupted,  that  they  cannot  inherit  unto  him  or  any  other  anceflor.. 
Fourthly  that  he  (hall  forfeit  all  his  land  and  tenements  which  he 
hath  in  fee,  and  which  he  hath  ii\  taile,  for  terme  of  his  life.     And 
^fdily,  all  his  goods  and  chattels.     And  thus  fevere  it  was  at  the 
common  law ;  and  the  reafon  hereof  was,  that  men  (hould  feare  to 
commit  felonies  :  Vt  pana  ad  faucoi,  met  us  ad  omnes  perveniat.    And 
it  is  truly-  faid,  Etfi  meliores  Junt  quos  duett  amort  tamtn  pluresfuMt 
qvoi  eorrigit  timor.     And  fo  il  is  a  fortiori  in  cafe  of  high  treafon. 
But  fome  a6ts  of  parliament  have  altered  the  common  law  in  fome 
of  thofe  points :   flrd,  by  the  (latute  of  donis  conditionaiibut,  lands 
jniailed  were  not  forfeited  neither  for  felonie  nor  for  treafon,  but   t'l  5*  1^*  3-  «4» 
for  the  life  of  tenant  in  taile.     This  aft-fei^ade  by  king  Edivard  ?"^i  L?"h*]^  - j 
the  iirft,-who  (as  our  bookes  [/]  fpeake)  was  the  moft  (age  king    ,g,  h.6  71. 
that  ever  was:  [/^]  and  the  caule  wherefore  this  ftatute  was  made.  See  Lit. Hb.  i. 
was  to  preferve  the  inheritance  in  the  bloud  of  them  to  whom  the  ^^P*  l^"^-  Scd , 
gift  was  made,  notwithilanding  any  attainder  of  felonie  or  treafon.   55« 
And  this  a£l  in  hiltorie  is  called  gentditium  municipak\  for  tliac  by  (7*  Rep.  \  .. 
this  afl  the  families  of  many  noblemen  and  gentlemen  were  cpu- 
tinued  and  prefcrved  to  their  poilerltics.     And  thii  law  continued 

I  i  3  in 


lAh.  3.    Cap.  13.        Of  Warranties* 


Sea.  74?. 


Cor.  195. 


in  force  from  the  tbirtcciith  yeare  of  lung  Biwmrd  di0  €r&  intSI 
[^  16.  R.ti  the  [/J  twcntie-fixth  yctre  of  king  HiwrU  the  eighth*  when  by  aft 
c*F  I  y  of  parliament  eftates  in  taile  are  forfeited  by  attatndei^  of  ugh- 

Ve!*L^iu    ^^^^'    B"^  ^*  ^  felonies  (whereof  our  author  here  fpeaketh)  the 
^*  '    ftatute  of  itnii  eiudiiwudibat  doth  yet  remain  in  force,  fi>  as  for 

attainder  of  felonie»  lands  or  tenements  entailed  and  not  fM-feited. 

bat  only  (^  hath  beene  (aid)  during  Uie  life  of  tenant  in  taile>  bat 

the  inheriunce  is  preferved  to  the  inues. 

[«]  The  wife  of  a  man  attainted  of  lugh  treafon  or  petit  treafea 

ihall  not  be  received  to  demand  dower,  unlefie  it  be  in  oertaine 

cafes  fpeciallv  provided  for.    Bat  the  wife  of  a  perfon  attainted  of 

mifpiinon  of  treafon*  marthert  or  felonie,  is  dowabfe  fiace  oar 
fiili.E.^ct3.  author  wrote*  [«]  by  the  iUtate  in  that  cafe  made  and  provided* 
5.1.  e,  c.  II.    which  is  more  favaai 
5«  £1.  ca.  I.  If 

11.  i9.Bl.€«.s. 

12.  H.  ▲•  3* 
Vi<ie  Sea.  5$. 
(S.  Rep.  171.)  - 
[•]6.  H.4.1, 

4$  ^*  3- 

Vouch.  7». 

PI.  Com.  S92* 

s4.  E.  3*  Ate.  46.       iS,  H.  }.  Vouch.  aSi 

«f  ViilcaagiBi  Scft.  aoo. 


arable  to  the  woman  than  the  common  law  was. 

fff]  If  a  feigniorie  be  granted  with  warranue,  and  the  tenaacie 
cfcheaty  the  feigniorie  whereanto  the  warrantie  was  annexed  is  ex* 
dnA*  and  conieqaently  the  warrantie  defeated*  and  it  (hall  not  cXi^ 
tend  to  the  land ;  afo  infimUbut. 

If  a  collaterall  anceftor  rcleafe  with  warrantie*  and  enter  into  re- 
ligion* now  the  warrantie  doth  binde  >  bat  if  after  he  be  deraigned^ 
now  it  is  defeated. 

as*  £•  $•  Garr.  77.       S««  ia  tbt  Clar^r 


Scft.  748* 


J  TE  if,  Ji  iinant  en  U  ieife  eff§^ 
^  offa  Jon  unck^  U  quel  effeaffa  urn 
eutir  ififii  9ve  garrantie^  lic.Ji  opus 
Ufioffei  fir  Jon  fait  nUffa  a/on  uncU 
tQUts  jnanntrs  dis  garranties^  ou  touts 
manners  de  covenants  realsj  ou  touts 
manners  de  demandes^  per  tiel  releafe 
le  garrantie  eA  extinif.  Etfi  ie  gar-- 
ramie  en  eel  cafe  foit  pkadd  envers  U 
heire  in  taile^  que  porta  fon  hritfe  de 
formedon,  pur  barrer  le  heire  aejm 
a&ion^ft  fhein  avoit  •  le  dit  releas  et 
ceo  pledaji^  it  defetera  le  plee  en  barrcj 
t^c.  £t  mults  auters  cafes  et  matters 
J  fi^U  P^^  queux  borne  poit  def eater 
garrantie^  t^c* 


A  L  S  O,  if  tenant  in  taile  infeoffb 
"^^  his  unde,  which  infcoffes  ano* 
ther  \n  fee  widi  warrantie,  if  afiber  the 
feoffee  by  his  deed  releafe  to  bis  un- 
cle all  manner  of  warrantie,  or  all 
manner  of  covenants  realls,  or  all 
manner  of  demands,  by  fuch  releafe 
the  warrantie  is  extinSt.  And  if  tho 
warrantie  in  this  cafe  bee  pleaded 
againft  the  heire  in  taile  that  bringetb 
his  writ  tXformedo%  to  harre  the  heire 
of  his  afhon,  if  the  heire  have  and 
plead  the  ikid  releafe,  jcc.  he  (hall  de« 
feat  the  plee  in  barre,  &c.  And  many 
other  cafes  and  matters  there  be» 
whereby  a  man  may  defeat  a  war- 
rantie, ^c* 


(i.Ref.iia.b.}    r  /m. frO^  having  fpoken  in  what  cafes  warrantiea  may  bee 

rr^  defeated  and  extinguifhed  by  matter  in  law>  now  he  fheweth 
how  a  warrantie  may  be  difcharged  or  defeated  by  a  matter  in. 

(5.  Rep.  71.  a.)  deed :  and  hereupon  ha  fbtteth  an  example  of  a  ideafe  in  three 

feverall  manners. 

Vide  Lib.  8.  fol.      f  ir/i^  by  a  releafe  of  all  warranties. 

tUm's  ctfc.  Secondly,  by  a  releale  of  all  covenanu  rej^ll. 

46*  £•  3>  a*     45*  E.  3. 13.    Yid  before  ia  the  Chapter  of  Kcle«<ri.    Sed.  joS, 


•  UdH  releas  et  ceo  plede^f^^et  pledafi  le  tSt  releas,  efr.  In  L.  and  M« 


Aak 


Iib#3*  Of  Wai^atiev  Sled.  748; 

And  ttairdl]r«  bf  a  ideafii  of  all  demand  (Ant.  293.  b») 

[f  ]  If  a  man  make  a  ^t  in  taile  with  warrantie*  thii  waifaade  [^]  j^.  ao:  pi« 

is  aVo  iiitalled,  and  therefore  a  releafe  made  by  tenant  in  taile  of  »•   3.  Elis. 

the  warrantie,  fliall  not  bane  the  liFoe*  no  more  thao  hb  ideafe  %^*  i^^* 
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MmM    UM   ||M»    ^«U  IMMl^   UI«  IMUK     Vft      UIV  U«W     fcUVk     V^VW     CUO  CUHK     Ant.  319*  P* 

tule^norofany  Other  deed  necefliury  for  defence  of  the  6tie.  so.  a.    6.Repb 

.    ^  Jfrei  kfugk$ril^^*    Littkiau  hero  patteth  Us  eafrwhefe  (5«Rqi.7a> 
one  18  boond  to  warrant :  pot  the  cafe  [r]  then  that  two  make  a  [r]  45.  £.  3,  t^ 
ieoilbBeBC  in  &e,  and  warrant  the  land  to  the  feoffee  and  fads  heires^  /    |^         % 
and  the  feolfee  releafe  to  one  of  the  feoffors  the  warrantie,  yet  he  ^ 

ihall  vooche  the  other  for  the  moyue.  And  fe  it  is  if  one  infeoife 
two  with  warrande>and  the  one  releafe  tbewamBiie^  yet  the  other 
IhaU  voach  for  his  moytie* 

*<  Si  le  beire  avoit  U  Mt  rtUas,  He.**  Here  i|  appeareth,  that  the 
releafe  being  made  to  the  ancle  being  his  anceftor*  the  deed  doth 
after  the  deceafe  of  the  uncle  belong  to  him,  and  therefore  he  can- 
not plead  it,  unlefle  he  (hewetb  it  forth. 

**  Et  mulij  outers  c^ifes  et  matters yfintt  per  qmeux  i^me  foet  defeater  eymA,  «*>> 
*•  garroMtie,  Wr."    As  namely  by  a  defeafance,  as  other  things        1,         nr 
execntorie  may.     AHb  a  warrantie  may  Me  his  force  by  taking  e^'^imnll 
iMttefit  of  the  fame*    I»  a  pr4tcif$  the  tenant  voachedt,  and  at  the  ing*i'cafe. 
Jkfsiatmr  fob  fiu  penietdo^  tne  tenant  and  the  vcMchernmke  defeoIt» 
whereupon  the  demandant  hath  jodgement  agaioff  die  tenant.  And 
afterwards  the  demandant  brings  ^Jkire  fgdea  againft  the  tenant 
to  have  execution;  in  this  cafe  the  tenant  may  hare  a  ^suwrmmrm 
tart^.    And  if  in  that  cafe  a  llranger  bad  brought  a  prwtipe  againft 
the  tepant,  hee  might  have  vouched  againej.  for  by  the  judgement 
'  given  againft  the  tenant,  the  warranty  Toft  not  his  force ;  but  if  the  m^^  ^fj^\ 
tenant  had  judgement  to  recover  in  value  againfl  the  vouchee,  hee 
flmuld  never  vouche  againe  by  reafon  of  mat  warrantie,  becaafe 
hee  had  taken  advanuge  of  the  warrantie.    And  it  is  to  be  ob- 
fervtfd,  tharopon  the  proces  eX Jkmmsmios  ad ^asarramHuuubm,  it 
the  (herife  ivtanie  the  voachee  femmoned^  and  he  nnkr  dbfaidt^ 
the  tenant  flmU  have  a  cafias  ad  Hssdm^ami  but  if  he  retorne  that 
the  vouchee  had  notbiB^  then  after  chey£r«/  alias  et  plures  a^«  ' 
quaiur  Jub  fuo  perieuk  fliall  ifliie;  and  there  if  the  vouchee  make 
default,  the  tenant  ihall  not  have  judgement  to  recover  in  valoej  . 
lor  he  was  never  fummoned;  and  it  appearcth  of  record  that  he 
hath  nothing,  but  Jn  the  eapieu  ad  mmmiasa  it  appeareth  that  he 
had  afiers,  and  he'had  beene  fummoned  before :  Dot  in  feme  fpe- 
ciall  cafes  there  fliall  be  two  recoveries  in  value  upon  one  warrantie* 
As  if  a  di/Teifor  give  lands  to  the  huiband  ana  wife,  and  to  the 
htires  of  thie  haiband,  the  huiband  afienetb  in  fee  wkh  warrantie 
and  dietb,  the  wife  bringeth  a  rai  in  vitdp  the  tenant  vouche  and 
recovereth  in  value,  if  alter  the  death  of  the  wife  die  difleifee 
^riog  a  pr^acipe  againff  the  dienee,  he  Ih^  vouch  and  recover  is 
value  againe*. 

[/]  So  it  is  where  the  wife  brbgeth  a  writ  of  dower  againff  the  rn  4^  f .  ^ 
alienee,  he  Audi  recover  in  value,  and  after  her  death  he  ihall  re«  Voucher  72. 
^vfir  i9  Xfttoc  againe,  upon  the  fame  warrantie. 


Lib.  5*  Cap.  13* 


Of  Wamittic. 


fae  Mb!  of  a 


aadlB 


749- 

bra  de- 


if  he  be 
IbrtiK 


(Afit.  5*7.  I.) 


la  tke  fiae  aujiscrkis  if  a 
fadfible  cititf,  aad  releafietk  to  Uic 
the  bod,  a^ui  wraststh  the  Usd  to 
imfAaded  for  die  rest,  ke  ftafi  mock 
feat ;  aod  if  alter  ke  be  iaipkaded  for  tke  Ixad,  be 
aod  recover  ia  valae  agaiae  lor  tke  hizd :  bee  m  tbde  aad  tke  9ce 
cafety  tke  reaioa  is  m  reiped  of  the  iercnli  elatri  recovered,  boc 
for  one  aod  tke  hme  etate  ke  (hall  Dcrcr  morer  be:  ooce  ia  w  ~ 
aad  tkc<;gb  the  land  fccofcfcd  ia  raloe  be  erifiedyTCt  &aD  ke 
take  beneit  c€  that  warrastie  after.  And  as  wanaades  caj  be 
defeated  ia  the  who!e,  (b  the^  may  be  defeated  as  to  pan  of  dbe 
VZ  7'  ^-  ^'45'  benefit  that  mav  be  taken  of  tke  £uae.  [r]  As  ke  that  kalk  a 
'1'  ^'^  ^  warrantie  mar  sake  a  defea^.ce  oot  to  take  anv  beoefic  bv  war 
»4^  ^S^l"-*''  ^  Tooc^er:  m  the  Kke  manner  that  he  flial!  take  ao  advantai^ 
21*  fi:  6.  '51*      hy  »a;  of  ^tforramtia  csrt^,  or  bj  waj  of  iriMRtcr, 

Scd.  749, 


[393-M 


T^Tift  affovoir^  pu  in  mefim  U 
"•^  manner  cnne  garrantu  collaUral 
f§ii  ijlre  diftat  fir  matUr  in  fait  ou 
gn  lij'f  in  mipm  U  manner  f^tt  limaJ 
gnrrantii  ifin  defiaty  •  Uc.  Car  fi 
rhiin  in  taili  porta  briifi  di  forme- 
doii,  it  un  Hmal  garraniy  Ji  fin  an* 
iijlir  inbiritaUi  pir  fern  ie  U  taiUy 
fiit  plidi  invers  bey^  evi  noy  fm  ajftte 
0  lay  dijandift  difufimpUy  f  qui  il 
ad  pir  ntifmi  Pauneejlir  quifift  le  gar- 
rantu i  ft  Phiin  qui  tji  ditnandant 
poit  adnulUr  it  dif cater  li  garrantiiy 
iiofuffjfl  a  luy  :  ear  U  difant  dis  au- 
Un  tenements  defeefimple  m  fait  runs 
pur  barrer  Vhetre  fans  U  garrantiey 


A  N  D  it  is  to  be  undcrftood,  Aat 
'^^  ia  the  fame  manner  as  the  coHa- 
terall  warrantie  may  bee  defeated  bjr 
matter  in  deed  or  in  law  ;  in  the  Cune 
mann^  may  a  lineall  wanantie  be 
defeated)  &c.      For  if  the  beire  in 
taile  bringeth  a  writ  6[  formedsny  and 
a  lineall  warrande  of  his  anceftor  in- 
heritable by  force  of  the  taile,  bee 
pleaded  againft  him^  with  diis,  that 
aflfets  defcended  to  him  of  fee  fimplei^ 
which  hee  hath  by  die  (ame  anceftor 
that  made  the  warrande;  if  the  heire 
that  is  dem^indant  may  adntdl  and  de- 
feat the  warrantie,  that  fiifficeth  him : 
for  the  difcent  of  other  tenements  of 
fee  Ample  making  nodiing  to  banre 
the  heire  without  the  warrantie,  && 


U  ERE  Littleton  (heweth,  that  in  the  fame  manner  that  a  coOa* 
^^  terall  warrantie  may  be  defeated  by  matter  in  deed,  or  by 
matter  in  law,  fo  may  to  all  intents  and  pnrpofes  a  lineall  war- 
ranties whereof  hee  putteih  an  example  of  a  hneall  warrantie  an4 
aiiets« 


Tempi  E.  I 
l\iii,  89. 


*t 


•#  £Sf 


Et  un  lineall  garrantiiy  l^c,  o^vefque  c$o  que  ajjef^  a  by,  dlfceudijl^ 
fc."    Here  it  appearerh  by  Littleton ^  that  a  lineall  Warrantie 


Here  it  appearerh  hy  Littleton,  that  a  lineall  warrantie 

difcender ;  wherein 
aheneth  with  warrantie, 
<.  iv  1. 14«        •"«  »v«»w  »..vw  ^v>  »v«vw»v. ,  ..   *"«.  ...*.-  in  taile  doch  alien  the 
40.  ^.  3. 9.         afTets,  and  die,  the  iflTue  of  that  iflue  fhall  recover  the  land,  becaofe 
i4«  H.  V  39*      the  lineall  warrantie  defcendeth  only  to  him  whhout  a^Tets ;  for 

neither 


34.js1.jbtd.88.  nu4  alTcts  is  a  good  plea  in  z/ormedou  in  the  dii 
*'V'**.'i4f  *^'  it  is  to  be  knowen,  that  if  tenant  in  taile  ahcnet 
<!  1:.  \\  14!        *"^  IcsLve  affets  to  defcend ;  if  the  iffuc  in  tail 


•  &fr.  n«t  in  L.  and  M.  nor  Rob.       f  que  il  ad  not  in  L«  and  M.  nor  Koh. 


n 


Lib.  3.  Of  Warftntic.  Seft.  749, 

•  neither  the  pleading  of  the  warrantie  without  the  aflets,  nor  the  24.H.  S.uiie 
aiTets  without  the  warrantie  is  anyJbarre.in  x^^formedon  in  the  B^. ^3.  4«Marrf 
difcender.    But  if  the  iffue'  to  whom  the  warrantie  and  aiTets  ^'^  '39' 
defcended  had  brocteht  a  formedoHi  and  by  judgement  had'  beetle   -g/ji^Mari  ^^' 
barred  by  reatbn  of  the  warrantie  and  aiTets;  in  that  cafet  albeit  Po'rtjngcoo*s 
he  alieneth  the  aflets,  yet  the  eflate  taile  is  barred  for  ever^  for  a  cafe, 
barre  in  9kformedon  in  the  difcender,  which  is  a  writ<of  the  highell  (^-  R«P-  5»») 
nature  that  an  iflue  in  taile  can  have,  is  a  good  barre  in  any  other  ^.^"M74«  J  b.) 
/ormtdon  in  the  difcender,  brought  afterwards  upon  the  fame  gift,      Piowd.^44o.a»k. 

Hob.  40. 

Jdoor.  55.) 

/)  R  E  jio  ay  fait  a  tej^  mon  fits^    ^^  O  W  I  have  made  to  thecy  my 
trots  livres.  fonne>  tbree  bookesi 

**  j4  TO  IT,  mon  fit%y  Sffr."  Here  our  author  calleth  (as  many 
'^^'  times  in  thefe  bookes  he  hath  done)  not  only  his  fonn<e; 
RUhard,  but  everie  iludient  of  the  law  to  be  accounted  hit  fon«  and 
worthily  ;  for  that  feeing  our  author  had  the  honour  to  be  in  his  timof 
the  father  of  the  law,  and  all  good  ftudients  in  the  law  judly  ac- 
count themfelves  the -Tonnes  of  the  law  (for  otherwife  they  are  not 
worthy  of  the  profefiion),  our  author,  as  a  careful!  and  provident 
father,  as  it  hath  manifeitly  appeared,  gave  excellent  inllrudions 
in  thefe  hb  bookes,  both  to  his  owne  tonne,  and  to  his  adopted 
Tonnes,  to  make  them  from  age  to  age  the  more  apt  and  able  tQ 
ainderiland  the  arguments  and  re^fons  of  the.  law. 


{394,  a.]  Tabula. 

Li  primer  Livn  eft^  ie  Ejlaies^  qu$  The  firft  Book  is  of  Eftates  which 
homes  cunt  en  terres  *  ou  tenements :  men  have  in  lands  and  tenements ; 
c^eji^cavoiry  that  is  toiayy 

De  Tenant  en  fee  Jimple  \\  Cap,  i 

De  Tenant  en  fee  taile  *2 

De  Tenant  en  +  fee  taile  apres  pojfibilitie  d^ijfue    ' 

extinSl  o 

De  Tenant  per  le  curtefie  tEngleterre  4 

De  Tenant  en  dower  ^ 

De  Tenant  a  tenne  de  vie  .  6 

De  Tenant  pur  terme  des  ans  '7 

De  Tenant  a  volunt  per  le  common  ley  8 

De  Tenant  a  volunt  per  cuflome  del  mannor         9 
J  De  Tenant  per  k  verge  10 

•  Wi— f/,  L.  and  M.  and  Rob.  ft  T'he  numbers   of  the   Chapters  as 

t  fjte — Zf,  t«.  and  M,  and  Roh.  above  are  not  cnujiicrat€4  cither  in  L.  ^xA 

X  De  tenant  per  U  niergey  not  in  I,,  aad  "  M.  or  Rph. 
M.  nor  Roh* 

Le 


} 


u 

De  BStuaft  3 

DeSmnu  de  Ohglff  4 

/V  Jacdjpr  5 

/Xr  Frawl^hmigm  6 

/>#  Hmmgt  Ammufhd  7 

/>/  Grmti  Serjumtit  • 

i>/  P^//  StfjsaaiU  9 

/V  TWarr/  /»  Burg^i  to 

JD0  Tnmre  em  VUUiuige  li 

ti  amt  ittuf  piAs  Unm  ja  0f  And  Ade  t«D  fifde  Books  I  Imc 

fmt  €  Uj  pa- U  imlwr  nUnin  di  cif'  made  to  tbee  far  the  better 


I07«r  dapters  Je Ut  miunt  Livrt  dt    AaaSagdf  catainc  Ckipicis 
TmKT/i*  aodeot  Booke  of  Tauiiak 


*^^  coUeaed  aad  pabfiiMd  to  die ^  dot  ihdb  ikiee  Socket 
of  cor  AKhor  fliqr  be  tte  hfltaer  oadertood  of  tke  Anfioos  leadn'. 

<*  ^«r«Mr  £/«yv  its  Temtra^  TUs  booke  najr  wcfl  be  oc* 
htf«k1iSf  coomcd  MtieQC»  for  it  was  covpofed  in  tbe  raigne  of  kbc  Edwmrd 
pMteivfalt     tlM  third,  (u  joiiM  ^Htherhen  6ith)  bjr  a  grave  aaS  fifotel 


Le  Tierce 
I]^  Pmtumrt  |  Jikitqui  k  tmtrfi  M  tmmmit 

Dr  JasnUfumts  3 

i>^  (T  Tenants  gn  emrnmn  4 
Z)/  £&i##/  ir  Urres  it  ttuminisfur  unditim     5 

DiDlfciHifuttolUnientriii  6 

Z>#  Gmtinual  Oaim  7 

DiRiUafii  8 

2>r  Co^firmaiWii  9 

Z)^  Attomiments  to 

Di  Difc$nHnUdncet  1 1 

Di  Remitttn  ll 

/>/  Garrantiis:  \  13 

r 

•  ^  tdded  L»  and  M*  and  Rob.  i  Di  pardMrs  fibnqui  kcufimi^  ibt  Ll 

t  i?#»f/— lit.  matters  is  ftntts^  ftnieefk  L.  and  M.  nor  Rob. 

rmt  ferwee^  nnt  ebargi^  H  rent  fekke,  L*  ^-^gnaniS'^enements^   L.  and  M.  and 

and  M.  and  Rob,  Rob* 

t  ijl  added  L.  and  M.  and  Rob.  4  /aikit»  gnrrattnfie  lyneailf  gurroMMtk 

II  foknjue  le  coarft  del  common  /^y  not  in  cpualeraltf  ei  garrauntU  que  commence  fe^ 


J^,  and  M.  and  Rob*  d^Hfin»  added  lU  and  M*  and  Rob. 

Epslogus, 
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♦  Epihgus. 

jtJT  T/icbeSf  monfasj  quiji$  m  voiU  AND  know,  my  Iod,  diat  I  would 

"^^  foe  tu  croiiSj  qui  tout  ceo  quejeo  "^  not  have  thee  belecve,  that  all 

tff  dit  en  les  dks  tivres/nt  ky^  carjeo  wfakh  I  have 'laid  in  thefe  bookes  is 

fi£  ceo  vfiiie  inpretukr  ne  prifunur  fur  law,  for  I  wiU  not  prefuoie  to  take 

Tnoy.     *Mes  de  tiels  chafes  que  ne  Jont  this  upon  me.     But  of  thofc  things 

fas  ley^  enquires  et  apprendres  de  mes  that  are  not  law,  inquire  and  learne 

Jages  mafters  apprifis  en  la  ley.    Niemt  of  my  wife  mailers  learned  in  the 

rnmns  cement  que  certaims  chrfes  auemx  Jaw.  Notwithftanding  albeit  that  cer^ 

;font  motes  itj^cifies  en  les  dits  Itvres^  taine  things  which  are  moved  and 

ne  Jont  pas- leyj  uncore  tielx  chofes  ferra  fpecified  in  the  fajd  bookes,  are  not 

'toy  plus  apt  et  able  de  tntender  et  ap-  altogether  law,  yet  fuch  things  (hall 

prender  Us  arguments  et  les  reafons  del  make  thee  more  apt,  and  able  to  un* 

7^,  Cs^r.     Cat  per  les  arguments  et  les  derftand  and  apprehend  the  arguments 

reafons  en  la  ley^  home  pluis  to/l  avl-  and  the  reafons  of  the  law,  &c.     For 

xndra  a  le  certaintie  et  a  la  conufans  by  the  arguments  and  reajbns  in  the 

de  la  ley.  law,  a  man  more  fooner  (hall  come  to 

the  certaintie  and  knowledge  of  the 

law. 

Lex  plus  laudatur  quando  ratiane  proiatur, 

^  ^BO  me  moile  empreniir  de prefumer^  ISc.^  Here  <^erve  the 
J  great  oiodrftie  and  mUdoeCe  of  our  author,,  wkick  is  worthy 
•of  iinitAtiQn ;  for  Ntdla  itirtui^  mdla  fiitntiek  locum^fuwrn  et  degmUaeetn 
u^firv^e^pot^  Juu  mo4eJlid.  And  herein  our  author  folloioed  the 
exatP^kt  ^f  Mofedf  who  was  aju^^y  and  cbe  firil  wiiter  of  law;  for 
hewa&  mtijjimus  e^mmum  bopuMMm  ftU/uit  im  terrU»  as  the  holy  hif- 
lorie  t^i^<^(h  #f  him* 

. «  Les'eirgttmetiis  ef  les  reafine  del  /gp,  ^c.*'    Ratio  efi  -^nvi  kgis  i 

for  ihfn  a^e  we  ^d  to  koow  the  Uw«  wihea  we  apprehend  nhe  rea- 

fon  of  the  law ;  that  is,  when  we  bring  the  rqafoo  of  the  law  fo  to 

o^r  o.^ne  re^fQBy.chat  weeperfodly  underAsM^d  it  as  oar  owne;  aod 

then,  and  never  before,  we  have  fuch  an  es^^llent  apd  infep^ rable 

propertie  and  ownerfhip  therein,  as  wee  can  neither  lofe  it,  nor  any 

man  take  it  from  us,  and  will  dire£l  us  (the  learning  of  the  law  is 

/  fo  chained  together)  in  many  other  cafes.    But  if  by  your  ftodie 

.  and  induflrie  you  make  not  the  reafon  of  the  law  your  owne,  it  is 

•  SL.j  not  poflible  for  you  long  to  retaine  it  in  your  memorie.     And  we! 

doth  our  author  couple  arguipents  and  xeaibns  together,  Sluia  argw- 

menta  ignota  et  objcura  eul  hcem  rutioms  proferunt  et  reddunt  Jpitn^ 

dida  :  and  therefore  argumentari  et  ratiocinari  are  many  times  taken 

for  one.     And  that  our  author  may  not  fpeake  any  thing  without 

authority,  (which  in  thefe  Inftitutes  we  have  as  we  take  it  mani-> 

fefted)  his  opinion  herein  alfo  agreeth  with  that  of  the  learned  and 

reverend  chiefe  juiltce  of  the  court  of  common  pleas,  fir  Richard 

Hankfordy  [jr]  Home  ne  fca'vtra  de  quel  mettal  un  campane  ejit  Ji  ne  t>lti*^«4>Sf' 

Jbit  bien  bate,  ne  le  ley  biem  conus/ans  di/putation.    And  another  laith, 

3  ^  7*^ 

*  Not  in  L.  and  M.  nor  Roh* 


I 

J 


^piioguii 

M  41.E.  3.  fti.  [*]  7^^  «r'  i£^«f^  ^  iiM^/#r  /«r  la  affrmdir  la  liy.  So  as  our  ^. 
Kirton.  thor  hath  made  a  mod  excellent  epilogoe  or  condoTion  with  li 

Vid.8cft«  377.   gj-ave  advice  and  coonfcllt  together  with  the  reafon  thereof,  whicb 

all  ffood  lladents  are  to  know  am  follow  ;  and  with^^'rr  dioA/efHi 

I  will  conclude  our  author's  epilogue. 

**  Lix  plm  Umdatwr  quaiub  rmhiu  frchaturJ'* 

iria.  Sea.  3t(i       This  is  the  fourth  tidie  that  our  author  hath  cited  terfts. 
Ml  $if^ 

When  f  had  finiflied  this  worke  of  the  firft  part  of  the  Inftitotes^ 
and  looked  backe  and  coniidered  the  molcitade  of  the  condnfioQa 
in  law^  the  manifold  diverfities  between  cafes  and  pobta  of  learn- 
ing ;  the  varietie  almoft  infinite  of  authorities,  antient^  cooflant  and 
moderne,  and  withall  their  amiable  and  admirable  confent  in  fo 
many  facceflions  of  ages ;  the  many  changes  and  alterations  of  the 
common  law,  and  additions  to  tlie  fame,  even  (ince  our  author 
wrote,  by  many  a£ts  of  parliament,  and  that  the  like  worke  of  Infli- 
tates  had  not  been  attempted  by  any  of  our  profeffion  whom  I  might 
imiute,  I  thought  it  fare  for  me  to  follow  the  grave  and  prudent 
example  of  our  worthy  author,  not  to  take  upon  me,  or  prefaaft 
that  the  reader  (hould  thinke  that  all  that  I  have  faid  herein  to  be 
law :  yet  this  I  may  fafely  afiirme,  that  there  is  nothing  herein  but 
inay  either  open  fome  windowes  of  the  law,  to  let  in  more  light 
to  the  ftadent  by  diligent  iearch  to  ftft  the  feci>ets  of  the  law,  or  to 
move  him  to  doubt,  and  withall  to  inable  him  to  inquire  and  learntf 
of  the  fases,  what  the  law,  together  with  the  true  reafon  thereof,  in 
thefe  cafes  is :  or  laiUy,  upon  confideration  had  of  our  old  bookei, 
lawes,  and  records,  (which  are  fuU  of  venerable ^dignitie  and  anti* 
quitie)  to  finde  out  where  any  alteration  hath  beene,  upon  what 

S'ound  the  law  hath  beene  fince  changed ;  knowing  for  certaine» 
at  the  law  is  unknowen  to  him  that  knoweth  not  the  reafon 
thereof,  and  that  the  knowne  certaintie  of  the  law  is  the  fafetie  of 
adl*  1  had  once  intended,  for  the  eafe  of  oar  ftudent,  to  have 
made  a  Table  to  thefe  Inftitutes  $  but  when  I  confidered  that  Tablet 
and  Abridgements  are  moft  profitable  to  them  that  make  them,  I 
have  left  that  worke  to  evene  ftudious  reader.  And  for  a  fuewdi 
to  our  jurifprudent,  I  wi(h  unto  him  the  gladfome  li^ht  of  jnrifpru- 
dence,  the  lovelinefle  of  temperance,  the  ftabiKtie  of  fortitude,  and 
the  foliditie  of  juftice. 
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A. 

ABATEMENT. 
-of  Writs. 
riJe  Write. 
Abbot*    Fide  Corpofatioii* 
Abeiance. 
Abettors. 

Ability*    Fide  Capacity. 
Abjuration  and  £xile« 
AbridgmenL 
Acceptance. 
Acceilbiy* 
Acre« 
Accompt^ 
Acqulttd. 
Acquittance 
A6lion8.    * 
Adminifbator.     FiJe  Exe<^ 

cutor. 
Admeafuremoit. 
Admiral. 
Admiifion. 
Advowfon. 
^XLcutvotufif* 
Amaace. 

Age. 

Agent  and  Patient. 

Agreement.    Kuk  Difigiee- 

inent. 
Aid. 
Alien. 
Alienation. 
Allegiance. 
4ttodivm%  M^dtaru. 


Jvnehon* 

Amerciament 

Anceftor. 

Annuity. 

Appeal, 

Appearance. 

Af^llant. 

Appendant. 

Apportionment. 

Appr^iio. 

Appropriation. 

Appurtenant. 

Archdeaconries; 

Ai^gument. 

Arms  and  Armories. 

Arraignment. 

Array. 

Arrearages., 
AiTets. 

Affignment. 

Affife. 

Attainder. 

Attaintl 

Attornment. 

Attorney. 

Audita  Querela* 

Averment. 

AumOne. 

Aunceftcr. 

Avowry.  • 

Authority: 

Ayel. 

BaU. 
BailifieQt, 


BaiUff. 
Bank* 
'    Bankrupts 
Bar. 

.    Bargain  and  Sale. 
Baron  and  Barony4 

Baron  and  Feme. 
Barretor* 

Baftardy.  v 

.    Bedell.'^        ^        •       ^ 

Bennertk. 

Berewica  et  BerevM^ 
Barfuarimn. 
Biihop. 

Blood. 

Bokland. 
Bma* 

Bordarii  et  BifnSiafuf 

Bo/cttf4 

Bote. 

Bovata  Terror, 

Briga, 

Bruera, 

Burgage.  " 
Burgebote. 

Burgh  Engliih.    Fid,  Cui. 
tom. 

Bj^  and  Bjaa. 

c. 

Capacity. 
Caftle. 

Caftle.guard.    - 

*  Cenificatft, 


A  TA 

Ccrtiiicatc.    t^uk  Trial. 

Cejfaxiu 

Challenge. 

Champerty. 

Charge  and  Difcharge. 

Charters. 

Chafe,     ride  Fofcft. 

ChatU'b. 

Chevage. 

City. 

Claim.        l^iJc    Continual 

Claim. 
Clergy. 
ColfU  rtL 

Colhifion.     FiJ€  Covin^ 
Combe. 
Commote.      • 
Comniidlon. 
Common. 
Conclufion.      'FiJe  £flx>p* 

pel. 
Condition, 
Confirn.ation. 
Conranguinitv. 
Conftable.     HJe  Marifel. 
Continual  Claim. 
Contract. 

Conufanc^  of  Floas. 
Cope. 
Copyhold. 
Comage. 
Corody. 
Corporation. 
Corruptiosi  of  9k)od« 
Coiinage. 

Coib.     Fide  Damagetf. 
Cottagittm, 
CotterellL 
Covenant. 
CovertuBK. 
Covin  and  Fraud. 
Count. 
Court. 

Cut  in  vitd, 
Curtefy  of  Engkmd. 
Cufioms. 

0. 

Damages. 
Day. 

Dean  and  Ch^tcr* 

Debt. 

Decifs  tantum^ 

Deeds. 

Default. 

DefeaiiMiai«. 
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Deforcement.  £y. 

Degrees. 

Demand. 
Demurrer. 
Dene  and  Dame. 
Denizen. 

Departure. 

Deraignment. 

Detinue. 

Devife. 

Dilapidations.  . 

Difability. 

Difccit. 

DiCtnt. 

Difclaimer. 

Difcontinuance. 

Difpeiagenieiit. 

Difleifee  and  Difilifcr. 

DiHeifin. 

Diitrtfs. 

Divorce. 

Donative. 

Double  Plea. 

Dower. 

Dnvchs, 

Dutui^  Dun* 

Droit,     A^J>  Right. 

Dumfuit  infra  aU'trm, 

Dum  nan  compos  n^enfis* 


.     E. 

Eire. 

Eleiftion. 

Elegit. 

Elo[)emrnt. 

EnibtemcQts.  ^ 

Embracery. 

Entry  Congeable. 

Error. 

Efcljcat. 

Efchcator. 

Efcuage.' 

ElToin.    nji  Prote£kion. 

Eiplees. 

Euates. 

Eftoppel. 

Eftovers. 

Etymologies. 

Evidence. 

Exchange. 

Excommunication. 

Execution. 

Executors. 

Expofition  of  ^ord& 

Extent. 

Extinguiihmcnt. 

Extordon. 


R 

Fslfifying  of  Rccovcimb. 

Fealty. 

Feefio^e. 

Fees. 

Felony. 

Feoffments. 

fefekcif, 

Ftiiingvs, 

Fines  to  the  King. 

Knes  of  Lands. 

Folkiand. 
Forcible  Entry. 
Forefl,  Park,  Chafe,  War- 
ren. 
Forfirit^T?. 
Forejudgcr. 
Formedon. 
Frankalmoign. 
FrankmiinngQ. 

Frcebank. 

Frith, 
Frujium  Terr^. 


G. 

Gavelkind. 

Glvn. 

Grange. 

Grand  Scrjeanty,   Fide 

jeanty. 
Grants. 
Gra^j/i. 
Guardian. 

It. 

Habendum. 

Haga, 

Haugh  and  AugL- 

Heir. 

Heirloom  < 

Herbage. 

Hcrefy. 

Heriot. 

f^dn  1trt\e, 

HIrft  and  Hurfl. 

Holm  and  Hulnms* 

Holt. 

Homage. 

-Aunc^fljQ^ 


Hope. 


Horogeid^ 


I 


tiars  defm  fte, 

Hofpital. 

Hotchpat. 

Ideot. 

ImprifonmenL 

Incident.    %.App6ndatit« 

IndenUMie.  « 

Indi6hiient«    • 

Infant. 

Infranchifement*. 

Inheritance. 

Inroilments. 

Inilant. 

Inilitmion* 

Intention  of  tbe  Fl^t^iau 

Ifttereffh  Termtni, 

Intereft. 

Intnifion. 

Tointenants* 

Jointure. 

Iflue. 

Tudgmepit. 

jugumTerrie. 

Jmcaria  &  Jmicana. 

ywis  uirum* 

Juror. 

J  uiSices. 

Kline. 
Knights 

Knight's  Service^ 
Knot. 


the  Kin^. 
Livery  and  Selfin.. 

M. 

iiaciicotloKt, 

Maihem.' 

Maintenancei 

ManoTi 

Manumi^pn* 

Marches. 


Marifius  <f  Mer0. 
Marriaee: 
MarihaU.  ' 
Maxim. 


Oxgang. 

Panel. 
Papifts4 

Pardon. 

Park4    Se^  Foreft« 

Parliament. 

Panl  dimMr'%. 

Parfon  and  Patron* 

Partition  and  Parcenert^ 

Pa/cuum  et  Pajb&a, 

Patents.    See  Grants  Kiofpi 

Payment. 

Per  qiut  Servitia, 

Pew. 


Mayor   and   ComrodMt}V    Pincy*    See  Atteiader^  f^ 


LacheSi 
LagamoH* 

m.§iMtUI€flUOtfU,  , 

Lapfe.    Fide  quote  tmteiiu    JJ®?^' 

Law. 

Lea  and  Ley. 

Leafesy  Leifcir^  Leflec^ 

Ledures4 

Leper. 

Lefaki, 

Librata  Terfdt, 

Licence.    J^ide  Authority^ 

L^eance. 

Limitation* 


See  Corporation 
Meafon. 
Merchant. 
Mefhe. 
Meffua^um. 
vnjtentim 

Mifcontinuance*, 
Mife. 

Monafteriea. 
MjCMiey. 
^onk. 
Monfler* 
MortdaBceftor* 
Mortgagew ' 
Mortmain. 
MuUer. 
Murder. 
Mute.     See  Treafoil# 

N. 

Name^ 
Nief. 
Nobility. 
Konage. 


Nonfuit. 

Notice. 

Nufancei 

a 

Obligation* 
Occupant. 
Occupation* 
Office  and  Officer'. 
Office  or  Inquifition. 
Ordinary 


lony. 
Pleas  and  Pleadliig|i« 
Plenarty. 
Ploughrland* 
PofTeifion. 
Poffibijijy* 
,  Pound.  * 
Praecipe. 
Pratmnurek 
Prajwmpde. 
Prerogative*^ 
Prefcnption* 
PreTentation* 
Primer  Seifii. 
Privies  and  "^fS^itfi 
Profeffion. 
Property. 

Pr9prietaii  phibahd^ 
Proteftion* 
Proteftatioiu 
Puthsdd. 
Purchafe. 
PuipnftiiK* 

Quare  Impedit% 

Qmxrentetta* 

Queen. 

Qiie  E/laie. 

Q«a/  furis  eldmai. 

Quod  £f  d^vretat. 

R. 

ttadmwu  et  kadckmijhtt, 

Ranfom.  . 

kape. 

katimahiU  Parfe  Brntnuftw 


Livery  out  of  the  Hands  «f   Oqtb^iriy 


Oujler  le  BtavL    Set  Livery.    Ravifliment  of  War 


Rebutter* 
a  % 


Rcclurr« 


A.  TABLE   OF   THE    HEADS,  k<i: 


Reclufc. 
Kccurd. 

tccovcry. 
'  'in  Value. 
Redifleifin. 
Refl;iiler  of  Writs. 
Kektion. 
Releafes* 
Relief. 
Remainder* 
Remitter. 
Rents. 
Replevin. 
Report. 
Requeft. 
Refceit. 
Refcous. 
Reiervation* 
Re/hof(/alis» 
Relumnions. 
Retraxit* 
Reve. 
Reverfion. 
Reviver.      See  Extinguifli- 

ment* 
Revocatioiu 
RighL 
Eiot. 
Robbeiy. 
Riifc^uu 

s.     . 

SaUva. 

Schrefacias, 

Scuiagium* 

Seals. 

Seifin. 

Selda. 

Selio  Terfst. 

Sequaturjuhju$  Pifictik* 

Serjeanty. 

ScrvicOt 

Shaw* 


Sheriff. 

Shire.  ^ 

Simony. 

Socage.         * 

Sokemam  et  Sokmanni. 

Soiimpn  et  S9liuus  Teira, 

Staditnn* 

StATintM* 

Stanlaw. 

Statutes  in  General. 

Statute  Mag.  Chart, 

Statute  Merchant  and  Staple. 

See  Execution,  ti^c, 
Stethe  €t  SteJey  quid. 
Steward. 
Stowe. 

Summons  and  Severance. 
Surrender. 
Sufpence. 

T. 

Tail. 

Tail  after  PofTibility  of  Iflue 

extinA. 
Ta'tni  si  TcunJanJ. 
Tallage. 
Tenant. 
Tenant  at  Will  and  Sufivr: 

ance. 

■  in  Common. 
Tender  and  Refufal. 
Tenellare. 
Tenure. 
Teftamcnt. 
Teftimonies. 
TilUge. 
Time. 
Tithes. 
Title. 
Town. 
Traverfe. 
Treafon. 
Trcfpafs. 


Trial. 
TwaitQp 

V. 

Paccarta. 

Valuadon. 

Phttre. 

Ventre  in/ptciendt, 

Veniia. 

Vefiura  Terra, 

VilUge. 

Villenage  and  VUkiQ. 

FTr^aia  Terra* 

Vifitor. 

Voucher. 

Ufes. 

Ufurpation. 

w. 

Wager  of  Law. 

JTales. 

War. 

W^ardfhip. 

Wardwite. 

Warranty. 

WarreHum    feu     WarreccmK^ 

Terra, 
Warren.     Set  Forcft. 
SVaftc. 
Way. 

fFeraet  Were* 
Wit/rtr  Wita. 
Witnefs.     See  Tcftinwny. 
Woodgeld. 
Words. 

Worth. 
Writs, 

Y. 

-Yearand«Day« 
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O  F    T  H  E 


INSTITUTES 

O  F    T  H  E 

LAWS    OF     ENGLAND^ 


Abatement.     See  Writs. 

THE  etymology  of  the  word,  1 34.  b. 
The  divers  acceptations  of  tl»c  word,  and 
what  it  properly  fignifies,  I'A:*/.  277.  a. 
The  diifcreiwe  between  an  Abatement,  Dmeifin, 
'  Intnifion,  Deforcement,  Ufurpaiioo,  and  Pur- 
prefturei  177.  a.  b. 

Abbot.     5tf^  Corporation. 

Abeiance. 
The  fignificatioii   and    derivation  of  the  word, 

•  '}4S>  a.  b.  r  i     1'    • 

Where  the  freehold  and  inheritance  oflands,  &c. 

(ball  be  in  abeiance,  34**  b. 
Wliere  an  tOtMj^  of  laiids,  kc.  in  abeiance  may 

he.  aliened,  or  charRod,  and  where  not,  343-  a. 
Where  by  the  grant  of  tenant  in  tail  of  all  his  eftate 

or  right,  to  a  difleifor^  the  riglit  of  the  title  thall 

be  in  abeiance,  34?.  a-  b.  ^     ^    .  .      .  .  ^ 

Wher^  an  entry  or  clatm  by  one  that  haih  no  right, 

fliall  gsun  an  inheritance  by  wrong,  which  is 

in  abeiance,  »63.  b.     •  ... 

The  fce-fimpleof  the  glebe  in  alliance,  by  the 

alienation  of  the  parfon,  'Wid  duiteg  the  vacancy 

of  the  parfonagc,  341.  a. 
When  by  attainder,  345-  *  *>• 

Abettors. 

Where  the  defendant  in  an  appeal  fhall  recover 
damages  againft  the  plaintiff,  and  where  not, 
1 18.  b.  139  b.  V'uU  Ssat,  /f .  2.  ca^  tt* 


Ability.    5*^  Capacity. 

AbjuratloiS:  and  Exile, 

How  a  perfon  a^jnred  or  exiled  is  elleemed  in 

law,  133.  a. 
Where  the  wife  of.  fuch  perfon  may  foe  and  be 

fued  without   naming  her    hn(band,    13  a.  b. 

ijva. 
Wliat  baniihment  ihall  be  fald  in  law  a  civil  doatb^ 

and  what  not,  133*  a. 

■  "  -  *  . 

Abridgment.      See  Condition,  Confinna^ 

rJtioiu 

Acceptance.  See  Arrearage,  Ayowry^  Con* 
dition.  Dower,  Efcheat,  Reihitter,  Sur* 
render,  Walle.  •     ^ 

Acceptance  of  Rent  will  not  make  a  void  eftate 

good,  2x5.  a. 
Where  the  acceptance  of  a  rent  iball  difpenfe 

with  a  condition  broken  for  nbn-payment^  and 

where  not,  211.  b.ak5.  a. 
Where  the  acceptance  of;  another  thing  in  fatis« 

Ya^ion  ihaU  be  a  good  bar  in  debt,  upon  an  ob« 

ligation,  and  where  not,  iia.  b.  213.  a* 
Where  the  acceptance  of  a  lefler  mm  in   fatis- 

faction.  fluU  be  a  good  bar>  and  whe^  not, 

All.  b.  ^.    ■ 

Where  the  acceptance  of  homage  or  fealty  ibal^bar 
the  lord  of  his  efcfchear,  a6S.  a. 
Where  the  acceptance  of  rent  Ihall  bar  (be  lord  ipf 

his  ef cheat,  and  where  not,  264.  a.  b* 

a  3  Whwro 
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Inhere  the  WBCtjp^mot  of  the  fenricc*   by  tb« 

'    hands  of  the  tenant  alter  foro}adger  of  the 

inefoe»  (hall  conclude  the  lord  paramoant  of 

the  arrearages  inoirred  before^  and  where  noty 

e0.  h. 

Acceflbsy. 

AeetfirhmfifnHr^  mm  tkfkfiatm  frhieitStf  IfU  a. 
In  what  offBnccs.therB  may  be  acceraiesi  in  whet 
not,  57.  Si 

Accompt.    Sge  Guardian,  Socage. 

The  feveral  kinds  of  writs  of  accompt  and  agaioft 

what  perfoos  fuch  writ  lieth,  and  4|aiflil  iMat 

noCt  17a*  a*  200.  b.  87.  b.  90.  b* 
Where  in  an  accoropc  againft  one  as  receiver  he 

Ibali  have  allowaace  of  expeoces  and  cha^eii 

and  where  ncrt»  171.  a. 
Where  an  accomptant  dull  have  allowance  of 

goods  ftolcn  and  miicaevied,  and  wheve  ik% 

89*  a* 
Where  an  acconpt  lieth  by  and  againil  an  exe- 

cutor  or  adnuoiftratori  and  where  noC»  8^.  b. 

90.  b. 
Where  an  accompt  lieth- by  one  jointenant  or 

tenant  in  common  agaioft  his  companiobi  and 

where  not|  iys.  4r  186.  ico.  b/ 
A  releafe  6f  fll  diities  ik>  bir  in  tf  uidtkpt, 

191.  a. 
Where  In  an   accompt  as  receiver,  the  defen- 
dant may  wage  his  law,  and  wiiere  not»  a^^  a; 

Ktih  tit.  Wager  of  Law. 
Where  and  againlV  whom  a  eapins  lieth  in  iic- 

compt,  aiidjvhere  and  againft  whean  not.  80.  a» 

yidiStat.fri9iUt. 

ActfuiiftiL 

1 00.  a* 
THe  Cvferal  kMi  df  teniitals,  »kL 
7*  what  ten«fe  Aqeiiiat  H  MiidoMy  ilil  to  wKat 

Aoti  leo^a.  loi.  a. 

Acquittance* 

Where  if  given  for  the  whole,  tlio'  but  part 
peid| 'tis  0ood|  Sis.  b* 

For  rent  due  the  laftda/iwhen  it  iball  di/cbarge 
all  before,  373.  sb 

Acre, 

lU  ^isOtltf  iad  contents,  5.  b, 

A^dtti- 
The  definition  of  an  aaion,  28  c.  a. 
Thedivifidft  of  .-Kftfons,  184.  b.  1S5.  «. 
The  dtlftreiice  trfttweeii  an  aaion  and  a  writ. 

The  Sifftrtntt  between  an  a^ioit  and  an  execu- 

Hoiif  298 .  a* 
A  feint  aAion  7     .^     ^ 
A  fyl(t  aftion  S         '  3<''  *• 
Ia  what  places  and  ctittmies  aeHom  ihaStU  btoughL 

262.  a.  b.  fer  tot,  po9,  •  ^ 

Whdre  dnd  what  anions  Ihall  he  brbugJit  /«  ««. 
fmo  €Mnt^t&i^  and  where  and  what  aot«    ViJk 


Where  in  anions  for  Uiinp  tranfitocy,  tfic  pbse 

or    county    as   traveriable,    and   where  sflC, 

a8i.  a.  bb 
In  anions  tranfitory  the  day  and  time  not  tn- 

verfable,  if  the  ad  be  doce  before  the  writ 

brought,  %%y  a. 
Wliere  b^  a  releafe  of  all  ^bdions,  caulei  of  adioni 

be  releitfU,  but  wiihinla  fubmiAoiiof  aU  adioiii 

to  arbitremeat,  caofes  o£  anions  are  not  con- 

tained,  »8^*  a. 
Whet  they  lie  f«M  »fa«r,  100.  e* 
Cannot  be  altered  by  the  party's  ovni  ad,  185.  & 
When  they  continue,  though  part  of  the  csui(e  is 

dbtcAnirfA  bf  tW adof  God,  %%^  a. 

Admeafuremcnt. 

AdniMfurement  of  dower,  where  it  lictb  by  the 
guardian  in  chivalry,  and  where  by  the  beir, 
>9.  a* 

AdniiniflnieMr.  '  /tdS;  tik  Executor. 

AdmiiaL 

The  etymology  of  the  word,  a6o.  b. 

How   called  anciently,  and   how  at   this  day, 

tlok  b. 
The  >ertfdid(ion  o#  the  Jdmiralf»  coor^  and  from 

what  antiquity,  and  according  to  what  law  they 

proteed,  a6o.  a.  b,  391.  a. 

Admi^on. 

The  defcription  and  form  of  an  admifilon  and  ia'« 
ftitution  of  a  eUrk,  344.  a. 

Adirof^fOB. 

Mvocatie  futtt,  et  tutJe,  1 7.  b.  1 19.  b. 

T!ie  aniiqi>y  of  the  word,  17.  bw 

How   advocatio  medUtatis  and  muCctat  aJtreeaiatit 

di/fer,  i^.  6. 18.  a. 
Where  an  advowfon  lies  in  teAnftf,  85.  jl 
Where  in  grant,  and  not  in  livery,  331.  a.  335.  b. 
Where  tho  diikfeii  of  ilTiM  in  tM  afUr  difcooti- 

nuance  may  prefent  to  an  advowfon  before  recon* 

ti  nuance  of  the  manor,  to  which,  ftc.  and  where 

not,  307.  a.  333.  B. 
Where  «U  Mat  siA  IM!  pot  the  patMndnt  ef 

poflefTion  of  an  advowfon,  and  where  and  whtf 

not,  }44.  b. 
Is  a  thing  of  truft,  17.  b.  89.  a» 

Xqwe^Bm  pud  it  qmttfiat^  1 54.  b. 

AffhLncc* 

tifti    ^  Inteft. 

Age  to  alien  or  contr^tA,  what  our  law  leqoirtir 
and  what  other  laws,  78.  h.  17a.  b.  fiit^ 
lufantf 

Age  to  do  knfghto  fefrkSt.  Ku  tu.  Knigbu  Ser- 
vice* 

The.  feveral  ages  of  a  ouui  to  diven  purpofei^ 
78.  b.  79.  a, 

4  The 
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the  Mvw»9iH  9$^  w^msii  to.  hmnk  pnrfn(t%, 
Age  to  be  profefleJ  in  religion.    Kidir  tit.  Pro- 

Where  one  parcener  being  an  uii^t>  AmU  liflve 

bbr  a^f  mJt wiibttanditis  the  full  agtf  of  her  iiAef, 

164.  au    yide  tit.  P»iiol  demiirre* 
▲  ferif^ltt  one  antl  W^  tteirs  ^  /r  tfnMr  vi^  Ihe  heir 

•f  Iho  kfiie  <h»U  not  h4r«  Im  age»  1  ^  a« 
Wliere  •  iKiAauHl  tball  hiive  bis  age*  «44.  b» 
Where  the'  hciP  up«a  a  dif^n«  by  reflinii  of  tJie 

BcoMloA  •{  his  anceftor  in  reliptnt  iiaU  have 

his  age»  148.  b. 
Mo  rA;^j/  upon  judgment,  or  rseognitancei  (hall 

be  fuMl,  tbftt   laoda   defceiMled.  to  aa  iiktaart 

SOOkfl. 

Where  tenant  for  life  furrct^dcrs  to  him  in  the  re- 

ve)-li<in  within  age^  he  Jliail  nK  have  hia  a^e, 

1J33.  b.  }8i.  a. 
If  the  heir  wicfain  age  endow  liis  mother,  no-ek^h 

IhaM  Aefue^iagaioil  ber  during  his  mintiriiyy  ibij, 
,tLMkijupra. 
Where  the  heir  IbaU  hatrt  bis*  age  in  a  stjfjwlt^ 

}tOk  br.  3ti«a. 

Agent  and  Patient.     See  Executor,  Vou« 
chet^  RemaiiKier. 

1Mi?rra  n*ottnn  ntay  endoiV  nerfelf  A  Uphis  Beak, 
39.  a.  b. 

AfKtnient  and  Difagreement.      See  Ae^' 
ceptancct  Attornmenr^  Covertuiis^  Da- 
Usages,  Dower,  £i«£lMn,  Remkter,  War- 
ranty. 

Where  an  in&ioc  or  bis  hetf»  oaay  diiagTM  t»  his 

own  purchafe,  2.  b. 
TIm  hek-  of  «» icieoc  4r  rbadoiaa  !•  that  of  his  an^ 

ceAt)r«  ilttL 
The  lialband  or  the  wif;?  herfclf  after  covortttro' to 

the  p«iMh;tft  af  tlio  w  if .>  3.  4. 
Whore  an  agre«m«ni.to-ihe  entry  or  ad  «/ aftrtm- 

gec  Ihatl  be  ae  availably  or  prejudicial  to  tlie 

party  a»hifc  o^'n  ac^-nw  e»try>aii4  wbeve  aoi^ 

iSok  b.  so>  at  a45*  a« 
IVheve  the  agreexneiit  to  a  conve^'ance  whereby.- an 

eilate  is  af^T  cafk  upon  the  diifeitee  or  ilfue  iu 

tail  ihaU  hinder  a  remilter,  359^  b. 
Where  a  feme  covert  may  dihigrec  to  an  eAate 

deterentHOA  to    iave  beiiali    from   damages, 

^o.U 

Aid.     See  Knight  Service,  Parceners^  Stat. 
A^l  i,cap,  6.  f/Stat.  21.  /f.  8.  cap,  19. 

Where  a  parfon,  vicar,  &c.  Ihall  have  aid  of  his 

pation  and  ordinary,  ^41.  b. 
Where  upon  an  avowry  at  this  dr.y  for  fervices,  aid 

is  gnintahle  of  any  man,  312.  a. 
Where  a  bifhop,  abbot,  &c.  (hall  not  haveakl  ot 

the  king,  otlierwife  of  a  dean  collative,  341.  b. 

Alien.     Se  ChalleBge,  Deniaen,   Dower* 
Ligeance,  Rekafe,  W»ger  oILaw, 

The  etymology  of  the  word,  118  h.  i%8.  b* 

The  dcfpription  of  an  alien,  120.  b. 

Tbc  ^<v^  u(  an  idicn  born  within  lUc  Mgcaacf  of 


the  King,  no£  inhcriiablt  efthertn  other,  Y»  a* ' 
Whtire  au  alien  tway.  be  capable  of  laqils,  &e.  Co  hii 

.ov^^u  ute,  and  wbei'e  only  Go  the  ufe  of  the  K  nig, 

a.  b. 
Whet  e  and  by  what  means  he  may  be  made  to  In- 

tterifr  and-  wbere  ami   by    what   not,    8.  a. 

IZ9.  a. 
If  a  prior  mtf  fw9  tn  right  of  his  hoofo,  T39.  a« 
Whet  .i£)aonsan  alien  may  or  may  not  bring  in  bii 

own  rigiir,  tzq.  a. 
Alien  eneiny  roa|v  not  baf«  any  a^Hoii,  IS9.  iind. 
Where  an  alien  may  wage  his  law,  195.  a. 
Where  a  «e\wAon  is  granted  CD  an  alien,  and  aft^r 

denization  the  tenant  atturns,  the  King  Uj^on 

oAce  fouiu^  Ihtli  have  the  land,  310.  b« 

AIFenation. . 

The  derivation  of  the  word»  ii8»  K 

What  (hall  he  faid  an  alienation  io  divers  purpofei^ 

and  what  not',  1 18.  b. 
When  licence  for  alknation  firil  begao,  Imiw  and 

when  takea  away,  ^\. per  tot p^^ 

Ailegfanee. 

How  fucb  oath  fivtt  began,  akd  wliere,  and  whf^ 

to  be  take  I,,  68.  b.  171.  b. 
Ijfow  it  difiereth  from  the  oath  of  fealty,  68.  b« 

^iilti  fu/,  X.  b.  5.  ai 

JJnetumn 

Wlwt,  4.  *>• 

Wliat  paires  by  this  name,  ibid.  ^ 

Amerciament,    ^^r  Pardon. 

Aiiierciament  what,  and  whence  ib  calledi  x«6b  \k. 
How  it  dilfereih  fronm  a  &ne^  117.  a.    Vidt  /lA 

Flues.   • 
The  caufes  of  ameiciaments  in  anions  real  and 

perfonal,  126.  b.  127.  n. 
Where  an  amerciament  (ImII  be  due  for  the  abater 

ment  of  a  writ,  and  where  not,  127.  a.. 
How  an  amevciaroeiU  anciently  was  called,  14^7.  & 
Where  in  debt  for  an  amerciament  the  defeodanc 

(ball  wage  his  Law,  and  where  not,  295.  a. 
Where  iifues  and  amercJamene&   ihali  be  levied 

upon  the  lauds  Which  the  jurors  or  paAies  1101% 

fuit  had  at  the  t^me  of  the  pannel  returned,  ot 

finding  of  pledges,*  ani  where  not,i  ice.  b« 
WiinnuH  bo  amerced*  and  who  not,  127.  » 
By  wliom  it  ought  to  be  atfeered,  126.  b, 
Ko  capiatur  lies  ^or  one,  i  sd.  b. 
When  land  is  babie  for  it,  i02«  b« 

Anceflor. 

The  derlvadon  of  the  word^  78.  b. 
How  it  differeth  from  predccefTor,  iBid, 

Annuity.    See  Grant,^  Pkrfon,  Rent,  Re* 

fcvyation. 

The  defcripbion  of  an  annuity,  144*  b. 
Wh«re  the  heir  of  the  grantor  IhaH  not  be  charged 
in  an  annuity  witbout  naming}  144.  b. 

^  ^  Whcr« 
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Wfcdi  #k»*:  U  '^itf  a  f«ftck»c  aA  t» 

r<  c&eAtiflB  4^  fiv?  tra.'  'tc  t4  m  rt^'.  ct:i^it  ta 
WJ/kM  «  J*  jao'.u(7  Of  a  red,  aoi  what  noc« 
144^  k^  i45r  a.  K 

(nMf«aiM(«»  UbrhC  nf  Ik^t  have  an  aa&iU|, 

arj4  «»twre  no!,  14^.  a.  i  $0.  a.  34^  a. 
Wr<m  fbe  cai^  of  t>w  srar<  of  ao  arc  .xy  Aufl 

amMM  to  a  cootf  ««m»,  ao4  die  oac  cca6r^  the 

other dtafldctcrmt-e,  1^4  a. 
iUoury  p'M^4c(l  11  lit,  r>yv  bic  Jt  >£'^  aoJ  the 

.^^MMMTi^fffif  0)a.l  be  OMftrucd  10  be  «  the  .^4^- 

uMiriafiM  and  MuL  if7.b. 
IfV'here,  «  a  mtJt  of  a^.ruiiTy  the  anr.wKj  ^txet^ 

immth  taof  n^  the  mnt,  tUarreaiatm  are  be* 

ccme  tffreC'.rer^bUy  tSf.  a. 
A  rcWe  «^  a'^cina  reJ  or  peribnal,  a  {pod  bar  m 

an  aomnty,  i/k/. 
W^iete  tt«  anmi.ty  if  f>ot  arreary  a  rdeale  of  ail 

mCUom m Mber^  19a.  W 

Appeal*    ^/  Abctton,  Ootbwry,  Rdcafc 

Ttie  defcnpcioo  and  dernration  of  an  appeal,  f  3 1.  ^ 

Ttic  levcril  fortf  of  appeal*,  1S7  b. 

Wtdc  fliall  be  hid  a  g^  pica  in  bar  of  an  appeal 

of  imirder  or  Uhoff  and  what  oot,  aSy.  b. 

«3f,a. 
Where  the  wife  Iball  hare  ut  appeal  of  the  death 

of  her  haibaod,  and  where  not,  33.  h« 
Where  the  nife  Iball  hare  an  appeal,  and  yet  ibali 

n»t  be  endowed*  et  i  f9nveif9^  ibid* 
Where  the  heir  Oiail  have  an  appoJ  of  the  death  of 

hit  anceftor,  where  the  patty  by  whom  he  con* 
'  ireyeth  hU  dticent  could  not  by  pofltbility,  14.  a« 
'  15.  bt 

Within  what  time  it  mifht  to  be  hroo^,  %$^h. 
Where  in  an  appeal  the  partiet  ot:ght  to  maintzio 

the  combat  in  proper  perfon,  otberwife  in  a 

writ  of  right,  194.  b. 
Whet)  to  be  brougbt  before  the  eonfUble  pad  mair* 

ftial,  74« 

Appearance,    See  Default. 

Appellant,  who,  123.  b.  aSy.  b» 

Appendant  Parcel,  Incident.  See  hc(m\tm 
tal,  Diftrefe,  Fealty,  Grants,  Manor,  Pre- 
rogative, 


f9^ 


Appoftioiiy  AppMtMwnmti     Sor  Dnm^Sf 


lasty. 


dcriiedif  ia'»  bt> 
^%*befe  poet  of  the  bod  otae  c«f  wfaicfav  Jkc 

totundkofafvaoteeaf  a  renc.chafxe»  the  mc 
.    Ibail  be  apportioned,  and  wbov  aot,  147*  ^ 

14^  k.  150.x 
WlKTe  a  rent-cliaBfe  onf  be  apporiiened  by  tha 

aa  of  thepaty,aiidwtierenai^i4S.aLi49.b. 

150.3. 
Where  by  the  oriakm  of  paft  of  the  land,  the  rcflt 

UTutag  diereoot  lliali  be  apportioned,  and  wboe 

not,  14S.  b. 
Where  by  pvrcbalo  or  fnnender  of  part  of  the 

land,  or  alienation  of  part  of  tbo  rcvtrfieB,  a 

rent^ierrice  Iball  be  apportioned,  14!.  a. 
Wbcre  a  reaircharge  <bail  be  apportiooeil,  albeit 

the  grantee  dairocth  port  of  the  land  oat  of 

which.  Ice.  nnder  the  grantor,  and  where  Dot, 

14S.  b. 
Where  a  condition  nay  be  jpportia^edt  and  wbent 

not,  1^5.  a* 
Where  notwithftand'ing  a  difceot  of; part  of  the 

land  to  a  commoner,  the  entire  coronon  AaO 

remain,  and  where  it   (hall  he   apportiaiied, 

*i49.a.  , 

By  purchafe  of  part  of  the  tenancy  by  the  Vxh 
wliat  fervites  (ball  be  apportionedi  and  what  aoi| 
149.  a.  b. 

jlpprchath, 
i^iW,  195.  b. 

Appropriation. 

l^liere  the  appropriation  of  a  church  to  a  beafesf 
religidn  fliall  be  mortmaib,  304.  a. 

Appurtenant,     &r  Appendant. 

Whati  111. 

ArchdeacQoricfc 


THE    TABLE. 


Archdeaconries. 

How  ^vided,  95-  a. 

Argument. 

The  foveral  fortt  of  arguments,  and  what  (hall  be 
iatd  a  good  argumenc  or  proof  in  law,  1 1.  a.  b. 

Arms  and  Annory. 

The  courfc  of  difcent  of  arms,  and  how  it  diffcrcth 

from  (Hber  inheritances,  27*  a.  140.  b. 
Th^  arms  of  £«jfAi«/and  Franctf  when  firft  united, 

When  1  he  Kings  of  EnglanH  began  firft  to  feal  their 
cliartcrs  with  a  feal  of  arms,  7.^  a. 

Arraignment. 

The  iigmfication  and  derivation  of  the  word,  156.  a* 

a6z.  b. 
To  arraign  an  aflife,  what,  ibiJ. 
iirraignment  of  a  prifoner,  what,  i6y  a. 

Array .     See  Challenge.. 

The  fignificatioo  and  derivation  of  the  wcrd» 
156.  a.  '  * 

Arrearages.  See  Acquittance,  Acceptance, 
Avowry,  Annuity,  Stat,  32  H,  8.  c,  57. 

Where  an  acquittance  for  rent  due  the  lad  day, 
fiiall  he  a  difcharge  of  all  the  arrearages  incurred 
before,  236.  a. 

Aflcts. 

"Whsit  (hall  be  faid  afTets  in  the  hands  of  an  execu- 
tor or  adroiniiirator,  and  what  not, 41.  b.  113.  a. 
117.  a.  124.  a.  2^6.  a. 

Wl*at  (hall  be  faid  fufficient  affets  to  make  a  lineal 
Warranty  a  bar  to  an  eftate-uil,  and  what  not^ 

374- »>• 
"Where  a  rent  extind  (hall  be  faid  anets,  374.  b. 

Where  an  advowfon  (ball  be  siikxs,  and  how  va- 
lued, ihiti, 

A  feigniory  of  homage  or  fealty,  or  in  frankal- 
moign, no  aHets,  374.  b* 

Alignment,  Affigns.  See  4  nniuty,  power, 
Executor,  Stat,  32.  //.  8,  c.  3^4.  War- 
ranty. 

The  deiivation  of  the  word,  8.  b. 

The  feveral  forts  of  afTigns,  ihid. 

Where  an  aflfignee  (h^l  take  an  advantage  of  a 
condition,  and  where  not,  2 14.  b.  215.  a.  b. 

Where  sn  ^tHgnee  (hall  talce  advantage  of  a  cove- 
nant real,  wictiout  being  named  in  the  deed ; 

.  otherwife  of  a  warraitty,  3S4.  b.  385.  a. 

AfEfe.     See  DifTeifor,  Stat,  2.  R-  2.  c,  10. 

Attornment* 

Tlie  derivation  and  proper  figiiification  of  the  wordf 

153.  b. 
The  feveral  acceptations  in  law  of  the  word  M(c, 

ihid,  15-4.  b.  155.  a.  b.  159.  b. 
The  feveral  forts  of  writs  of  AHifesx  and  why  Co 
•    called,  155.  a.  1^9. sub* 


Ailife  of  novc!  dWeKin,  and  whence  fo  crlled,  1 53.  b« 

Where  an  allUe  in  conjinio  comitatus  lay  at  tiie  com- 
mon law,  and  where  at  tnis  day,  154.  a.  FUU 
Slut'  %  R.  2»-  c,  10. 

What  (hall  be  faid  a  good  plea  in  bar  of  aiiiiffifd^ 
and  what  not,  238.  h.  229.  a.  285  a.  b. 

Whei  e  the  cnnufee  of  a  rcverfion  bv  fine  upon  a 
leafe  fur  years  being  diiTtifed,  (ball  have  an  aliifd 
before  aitornmcnt,  320.  a.  '      ' 

Aflife  of  novel  difleifni  lies  again  (I  the  coadjutor^ 
as  well  as  againft  the  tenant,  x8o.  b. 

Attainder.     See  Felony,  Treafon. 

Attainder,  ^iiu/,,a94.  b.  390.  b. 

The  feveral  forts  of  attainders,  390.  b. 

The  feveral  writs  of  efcbeat  upon  attainder!^ 
390.  b. 

How  it  differs  from  conv:6kion,  390.  b. 

Attainder  commences  by  the  prououncmgthe  jmlg* 
ment,  390.  b. 

Where  a  man  may  be  attainted  after  his  death, 

-    39P«  *>• 

By  difcent  of  the  crown  upon  a  ])erfoa  attainted, 
the  attainder  eo  injiunte  void,  26;  a. 

The  difference  between  a  per fon  attainted  and  con* 
vi^lcd,  390.  b.  391.  a. 

What  a  felon  forfeits  by  convi6lion  before  att^« 
der,  391.  a. 

Judgment  to  peine  fori  et  dure  upon  refufal  toanfwer 
according  to  law,  or  faying  nothing,  no  attamder, 
391.3. 

Where  the  defendant  in  any  appeal  waging  battel 
is  (lain,  he  ihall  have  judgment  to  be  hanged, 
390.  fo. 

Where  attainder  in  the  admirals  court  (by  iira  • 
ceeding  according  to  the  civil  law)  for  piracy, 
murder,  &c*  upon  the  fea,  (hall  work  no  cor- 
ruption of  blood,  or  forfeitvire  of  lauds  1  other* 
wife  of  ai>  attainder  before  commilTioners  by 
the  (latute  28  //.  8.     Hde  Stat.  28.  H.  2.  cap,  1 5. 

Attainder  of  herefy,  or  in  a  praemunire,  no  corrup- 
tion of  blood,  391.  a.  8 •  a. 

In  what  manner  and  degree  the  blood  is  faid  to  be 
Corrupted  by  attainder,  391.  b. 

Where  a  perfon  attainted  hath  ilfue,  and  after  par- 
don luth  iifue,  the  youngeft  is  not  iniieritable 
during  the  life  of  the  eldeil,  or  his  Ufues,  2$.  a. 
392.  a. 

W  here  the  fons  of  a  perfon  attainted,  bom  before 
the  attainder,  (hall  inherit  each  to  other  ijectis  oC 
fons  bom  after  the  attainder,  8.  a. 
Attainder  of  treafon  or  felony  difables  one  from 
bringing  any  a6lion,  1 30.  a. 

difables  one  from  being  heir,.  S.  a.  pet-  ft. 
mm  how  it  affeds  the  blood,  and  how  it  may 

be  reftored,  8.  a.  per  toft 
What  tenant  in  tail  forfeits  by  ^tainderof  felony  or 
treafon,  392.  b. 

Attaint.     See  Conufance,  Releafe,  Stat.  25. 

H.  8.  c,  3. 

The  derivation  of  the  woi  d,  294*  b* 
Where  fuch  writ  lieth,  iif:d. 
The  judgment  in  attaint,  294.  b.. 
Vofuperfedeaj  graniable  upon  an  attaint,  227.  b. 
A  releafe  of  all  adlions,  a  good  bar  in  atutnty 
2^9.  a* 

No  attaint  lieth  upon  a  veidi^  in  waiU|  fuaUjus^ 
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•r  othrr  in^otft  of  ofllec;  1 55.  b. 
Whtrt  it  Heth  u|iua  a  venliA  m  an  allif<y  3$$.  Ix 
Witere  an  attAiiU  Itech  ii|Km  a  variliA,  wliere  ilie 

wiCnciTes  jre  joiDcd  to  tKe  WtfiMft  for  irb)  of  Iht 

liwilii^  ami  whefB  ooC^fib  Ik 

AnorneY.     5/if  Urety,  Wager  of  Law. 

The  figurncaiion  of  tlto  worJ^  51.  Iw 

Tba  lavaral  kUidk  of  attnrttey**!  i/y</. 

Wliat  perfuiu  may  bo  acuMBcyi  ia ilie  kinj^'acovitf 

and  \\  hat  not,  128.  a. 
T!)e  «)iifirr«ftcehctw«cftan  aOornoy  aiiU  a  rrff^falis 

m  ancicnr  times  12S.  a. 
Wlieie  an  i  eot  or  iiniaciclc  ou^hc  to  Aw  in  peribn, 

aiiU  nut  hj  anomfy,  115.  h. 
WMrv  MteiV  of  feifin  t)v  an  attorney  fti.iU  be 

good,  and  when  one  a<5)s  merely  as  fuch,  lie  can* 

DoC  thereby  |.rrjudice  his  own  ij.rtrefti  53U  a. 

Attornment.    S^e  Alien,  Condition,  Infant^ 
Notice,  Prerogative,  Pleading,  Quid  Jwis 

The  definition  of  an  attornmenr,  309.  a. 

Tlie  Jivifion  of  aCtoninients,  ^03.  a* 

Attornroeut,  uhy  reqiiifKc,  iVvV. 

fl'hat  .lA  or  words  ih.dl  amount  to  an  nttommenf, 

310.  a. 
%hcie  it  ou{^ht  Cn  be  in  the  life  of  tf^  parties,  an4 

t^'hcre  it  (hall  be  good  to  the  heir,  309.  a.  b. 

315.3. 
Ill  what  conveyances  rcquiitte  upon  p.^HVig  a  re- 

▼ciTion,  Ac.  ;iC  this  d.iy>  and  in  what  not,  ^09.  b. 

^f4-.  b.  3a I.  b. 
Wlicre  the  mefuc  f^rants  over  h'^  mefii;ilty,  ami  the 

lord  paramuuiit  releafes  10  the  ('-nnm^ aUuiiu 

mtnt  by  the  tenant  after  {h^t\  be  fufficient  to  pafs 

the  rent  feck  by  fiii  phif.^gc,  ;»o9.  h. 
^'iMrrc  after  a  gi.int  of  ibe  revet  funi  of  two  »creSy 

the  leiTor  levies  a  fine  of  otic,  on  atiornmenC 

afrer  to  the  grantee  fhall  p^fii   the  other  acre, 

3c  9.  b, 
Where  an  attornment  for  p.ur  of  the  cent  (hall  5e 

good  for  the  whiilc,  ^^9.  h.  ^14.  a.b. 
Where  an  attornment  to  ons  juinienant  iball  be 

good  to  both,  and  one  ctyingf  an  LtiornnveuC  to 

the  furvivor  good,  310.  a. 
/tt4)rDaicnt  to  him  iu  the  remainder  after  the  death 

of  grantee  for  life,  voii',  ^10  a. 
Where  an  afTent  in  t  fie  ah  fence  of  the  grantee  fbaU 

be  a  fufficienc  attornment,  31c.  a. 
Where  two  grants  are  made  of  the  fame  things  an 

attornment  to  tlio  ieaind  ^afl  be  4  frtifti-atton  of 

the  firft,  310.  a* 
Where  ihe  enlargement  or  alteration  of  the  paiti- 

cular  eftate,  nfter  gi.int  t;flJ.c  reverf:or.,  fbail 

be  a  <:ountcrrran«l  of  the  atti^rnment,  ^10.  a. 
Where  a  feme  f.ranrs  a  re verfi on.  the  taking  of  a 

huibaod  fUall  be  a  coumcrmimd  ut  the.  aitorii- 

iTiefit,  3'^*  b. 
To  what  purpofes  an  atrnrr«ment  (hall  have  rela- 
tion to  I  be  Arit  gKsmtf  and  to  vt  \\m  not^  310.  b.  - 
Where  a  reveifioo  is  granted  to  a  man  and  a  f<in% 

by  an  ntcurnmeoi  to  theiA  after  aaarikage>tUey 

have  no  lYuneiie^*  3  ^o.  a. 
Where  the  intermarriage  of  a  feme  grantor  with 

the  grantee  (hall  be  a  good  attornment  in  law, 

310.  a. 
Where  an  attonment  to  tejuj  ^ue  uft  (hall  y^ft  th^ 


rcYerfioo  in  thm giipltty  jCAr * 

Wliere  an  attornment  to  tlie  grantee  for  Ii%^  f 

reverfion  (ball  be  good  to  atf  ai  tJw  na^n&ct, 

310.  a. 

Where  a  reverfion  h  [fniitcd  for  life,  aad  after  to 

cbc  fane  granteo  for  ycars^  a»  atf araoMnit  •» 

buCb  graots  void,  310.  b. 
Where  a  leigoinry  is  granted  to  a  bithop  and  bis 

heirs,  and  after  to  hkn  and  his  fuccefTon,  attorn- 
ment to  botb  grants  void,  31b.  b. 
Wnere  a  revert^  is  graotad  of  Jftiri  .4nC  or 

M'bitt  Acre,  M  aRorsmeai  to  tbs  grant  (ball  «dft 

the  eftite  m  ibe  giantee  v^ott  lii»  «ledk)«i» 
310  b. 
Where  apMi  the  faolftttenf  of  a  niJiHir  flothing  of 

ttie  fervices  peft  «it)l  Jttonuaenc  of  ibe  free 

tenants,  no.  b. 
Wh«:re  in  pleading  fKh  S  fsdinDent  the  attonuneot 

(if  the  teiiauu  need  boc  be  aUedged,  3*0.  b. 
Witere  the  tenant  attorns  to  a  leafe  for  yean  of  the 

manor,  the  attornment  after  of  the  tefibe  (ball  be 

fuilicient  to  pa£s  the  reverfion,  311.0. 
Wliere  to  the  grant  of  a  feigniory,  5c c.  the  Jttom- 

menc  only  of  the  i«»n«diate  tenant  in  pfivity 

requifite^  jf  r.  a.  b.  jis.  a.  b.  ^13.  b. 
Wlnve  10  tlMT  gr»t  of  «  rt«c  chniiK  or  feekytte 

artornment  only  of  the  tenant  of  the  (re«bay  re* 

qiiifitr,  3 1 1,  b.  t*r  M,  p^» 
Wbeie  fiich  rem  i» graittedfor  )Ahf  and  tbe^teiMift 

actorn<^y  thr  attornmear  after  of  tht  grantee  fluil 

be  fuflicient  to  pafb  the  rever(ion>  311.  b. 
Wiiore  upon  gf<n>t  of  fach  renC  ifliung  cmk  of  rbb 

rererfiois  the  aBtemMenV  tfalf  of  him  ia  the  le- 

verfjon  rcqui(ite,  3^1.  b. 
Where,  and  to  u;jhat  tcind  of  inheritances  granted* 

aitormnent  is.  tequifite^andr  where,  aud  10  what 

not,  yii^  a.  , 
Wherr  an  atr(^mment  to  the  grantee  for  life  of  a 

feigniory  (h^  be  good  to  h'm  \»  the  remainder 

to  dillrainy  iwl  whcrq  not,  31a.  b.  320.  b» 
Where  the  acc^eptance  of  a  grant  of  the.feigniorf 

by  tUeb.1inn  ^eifed  of  tenancy  iatlic  right  of  ln> 

wife,  (h.d[  be  »good  attornment  to  bind  the  wifo 

after  coverture,  31a.  b. 
Where  a  feigfiiory  is  granted  to  the  tenant  and  ^ 

Ar.ineer,  it>e  acceptance  of  the  tenant  (had  be  a 

futhcienc  .-attornment  to  extin^  his  moiety,  aod 

veft  (he  otlier  h»the.f  ranCcca  Vl*  ^ 
Where  tUs  accepianceof  a  grant  ofthefei^nieinptd 

the  w^  by  the  Inrfband  being  tenont^  (hall  be  a 

good  attornment,  3 1 3*  a. 
Where  the  acceptance  of  a  graet  of  the  feignioqr 

by  a  lellee  for  Kfe  of  tlie.ienancy  (hall  he  a  gooA 

attornment  to  veil  tbe  feigoiory  ia  himiel^ 

3 1 3.  a.  b. 
Wliere,  in  a  /are  f  mas  upon  a  fine»  judgment  ti^ 
rrcover  part  of  the  fervices  (haU  be  a  good  at* 

tornment  in  Urn.',  for  the  whole,  31 4«  b. 
Attornment  by  onejointenaot  good  for  all,  314.  »• 

Where  a  man  deaf  and  dumb  may  attom  ;  Jtais  ef  a 

MM  compus  mentis i  3 1  c.  a. 
Wliere  upon  gram  of  reveffiofii  tenant  by  ftatme 

BMM-chatt»  Ao.  ev  executors   hawing  the  Lia# 

till  the  debts  be  paid,  (hal)  be  compelled  to  ai« 

torn,  115.  bk 
Where  tenants  in  do«'er,or  by  iho  conrfeffr  after 

afllgnnMnt  of  theic  eilates   (batt  attora^  and 

where  the  attornment  qC  (he  9fiis^e  fliaU  be 

iuflicieDt»  316.  at- 
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ticular  eftate  upon  ccMi'dition  fhall  be  Cufficiffnt 

iorpafrili^  r»*aKi«Bv  9i4t  air 
Where  as  aMovnmoQft  by  teitan»  in  tail-  (Mt  be 

gfktd^locbwlMiiehe^ilMiU  SwcoMipeUBd  co-actorflV' 

an<r  where  not,  31^.  a.  b. 
Wilo#^ih*aiiDnMiM«  of  leffo^  ibr  |»ac%er  hiiW 

in  tlie  remainder  for  lifo  e»|le^nt«'  AMI  be 

fiiffiiMnl^co  i^aft  the  rcveriMB-  iik-  Ac^  31^  bw 

3^1 74  a* 
Where  the  acceptance  o^»le(iee'  ier  Ufe  ef  a  oen* 

fiviwuioo  of  his  eftaiay  tte  AmaindW  •veryiihaU^ 

he  »  gpodt  dHaaraitKnt  e^  Tcft  lll»  reniMi«4l«r» 

Where  iy  tfi«-«eBMife-ef  o«tf  j««iiCbf|ani  tO  hi»oon:W' 
panioii^  helhfli^UiApativfidr  tbewholis)  aild  hanFe 
a*  adiiolk  of  waOe  a^^ftO^  lh&  MBm*  wickMt  aft^ 
tornment,  318*  a*- 

Wiitfvi*  tJw  i^^otry  of  ftb&  klTtfe-  u^ti*  th<  fanfl^' 
of  his  leflbr  ihal^  b«^ap  {peH)4  aCMrnrieftt  to^  fctllle 
itie*'i«v«rfitof»%i  the  feolbe»  rt<«-  bi. 

Whodiar  the  ^ecotirory  ift  ao  adUo  by  the  teflee  for 
life  againft  fuch  feofibe  fliall  be  an  attonnniem^ 

Where  a  reverfioa  is  graisCad  fen  Mie  upon  »1eafe 
fi»  liM  SBi^  the  leflot  sfttofasr  and  the  Wflbr 
dilfeifes  ehe  kflKe,  ahiii  maice  a  ^ffhienBy  the 
fefrefrol  the  leCee  (hali  be  ao  altiMiYueAt  0^ 
the  grantee  for  hfes  V9^^ 

Wh^9  tfeifniory  or  reverlion  ifrgnantedby  finer 
what  advaoia^es  the  eoaufee-  may  tak»  beinre 
attornment,  and  what  not,  319.  b.  320.  a«  and 
h, p€r M.  pag.  ,  ... 

Where  by  a  general  attornment  without  any  far- 
ing, the  tenant  for  K4tf  ftaH  Af(d  his  privilege, 
and  where  rfOt,  ^2*^  a.  b; 

Where  one  that  daimeth  under  a  conufce  by  fine 
ittOf  Mf^  6t  maintaitf  atfy  aCibh,  aft»eit  not 
attornment  made  t<^  Ibo  conufee  or  him  that 
hath  his  efVate,  and  where  not,  309.  b.  321.  a. 
aifw  \f'  fftr  M,ts^, 

Where  the  devitee  of  a  reverfion  may  diftrato  or 
have  any  a^orw  wibhoM  ailorAmem,  y*^f  a.  b. 

Where  an  attonunetiC  QpoA  cendideri  flnH  M 
good,  and  whi*re  fiet#  vi^^^ 

Attornments  taken  away  by  4  &  5  Atuu^  409*  & 

Audita  (It^ela.     tie  ExcCtrtdf,  Releafe. 

WheM  fir  matter  af  difieharg*  hafpeniiig  iinca 
the  judgment,  the  party  ihall  have  an  aaditrnfit' 
teU  Vrfore  es0ecatiefk»  a^o^  b« 

A  releafe  af  all  aaioo»  pcrfonaiv  a  goMi  bat  i9»  an 
^Nitfo  fatttlAf  s%.  a. 

Averment,     ^ir^  FleadkigB. 

Averment,  what,  361.  br   * 

TYm  Ctvarai  Isinds  of  avermcntSy  ^6^  %, 

What  picas  ooglit  to  be  averred;  and  what  not, 

ilnd,  3C3.  a. 
Where  io  a  frtacipe  lihe  tenant  pleads  noivtenui^ 

or   difclaimi,  the  demandant  notwithftaoding 

may  aver  him  Konanc,  and  whete  nol^  '^%^  W 

3^.iu 


What! 


«j9>s^ 


Avowry,    ^ee  Acceptance,  Aid,  Stat.  ar. 

TKe-  ibve)nl>  fei«tii^  and*  kinds  of  avowriisr^  for  refttts 

and  fervices,  296.  a.  b. 
Where  the  lord  (hall  b»  compelled  to  avdw  upott 

the  feoffee  or  srantea  of  hia  Lenaor».  anii  wiliefw 

■oc>  x69«h.  321.  a. 
Notice  10  ^iie  lord  to  ciiange  Iiis  avowry  not  fuf«* 

Qcient  without  tender  of  his  arrearages,  169,  b. 
Where  the  lord  by  his  avowry  upon  tlVe  feoflee  of 

his  tenant  (hall  h>fe  Che  attrcaragM  incurred  in 

ttie  time  of  the  feoffor,  and  where  not,  269.  b. 
Where  tlie  tenant  bein^  tniftiibd  fliflll'  contfpel  tli^ 

lord  to  avow  upon  him,  and  where  not,  268«t 

a^lw 
Where  the  avowry  of  the  donor  upon  his  own  do* 

nee  in  tail  (hall  be  good  ^notwithftandiog  a  diL. 

coi\rintu(nce,  77.  a.  2*69.  a. 
Where  the  douor  in  tail,  hUvinl;  huC  one  reverdooyk 

(hall,  m.ike  t^vo  feveral  avowriiss  i^Msn  his  tlo* 

nee,  23.  av 
Where  the  lord  at  this  day  limy  avow  ri(t^in  rha^ 

land's  and  tenements  holden  trithout  namiaf^ 

any  perfon  in  certain^  162.  b. 

AutliGfky*.    Sr  Appovt»tk»Jie«t. 

Where  th«  performance  of  the  fub(hince  fhall  b* 

a  g0«d  purfutt  of  an  authoricy,  attd-  w)fen.dC 

ought  to  be  ftriAly  purfued^  49^  b.  52^  a«  h. 

303.  h. 
Wbertfby  the  execution  of  the  aiflfhority  of  a»o<« 

ther  concerning  lands,  a  oiiaii  Ihatt  pntjudicd 

his 9 wo  iiicareft»  and  where  not»  5a.  ik 
Where  a  man  may  do  lefi%  <haA  h^n^utharity  war* 

rants,  and  where  not,  52.  a.  b.  258.  a.'a59»a. 
WImm  the  dfeath  «f  the  pajrty  (haU  be  n  coHitfev^ 

mand  of  hi9  licence  and  authority,  and  irltaro 

not,.  52.  W- 
Where  an  authority  ftuU  forviva,  and  wbem  nett 

.181.6. 
Where  an  authority  Ls  given  to  three  or  four  jointly 

or  ievec:my»  th(i  a€t  done  by  iwQr(holl  be  gnod^ 

and  where  not,  iSi.  b. 
Where  a  man  doing  more  than  his  anthoricy^^r* 

r^ntSf  it  (kail  be  good  for  all ;  and  whvre-  gttod 

for  that  which,  is  warranted^  JKUi  fflid  for.Cbor 

reft,  258.  a. 

Ayel. 

Where  a  writ  of  ayd  lies*  z6ow  a. 

Vrhmce  devtved,  of.  b# 
How  they  are  bound,  265.  \u 

BalTifF.     See  Accompt^  Socage^  Stul.  itagfM 
CiartSy  cap.  20. 

The  fienification  and  derivation  of  the  word»  ^i# 

b«  »68.  b.  172*  a. 
The  office  and  duty  of  a  bailiff,  6i.  a*  i68«  b. 
Where  and  for  what  thin^  a  bailiff  ohaiyeabUi  19 

an  accompC,  172*  a.  89. 
Bailitif  ii<m  not  be  charged  as  receiver,  172.  a. 
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Bailment. 

Where  the  bailee  ftiall  rutisfy  for  the  goods  ftoicn 
or  otberwife  miicarried^  and  where  noc  S9»  ». 

Bank. 

The  fignificacion  of  it,  71.  b. 
The  antiquity  of  the  court  of  common  b;ink|  ihuL 
The  ftyle  of  th#  courts  of  the  king's-bench  and 
Goiiunua*pleas>  71.  b. 

Bar.     See  Pleading. 
The  fignificacioii  of  the  wor J,  ij%.  a. 

£ar|;aln  and  Sak.     See  Attornment^  Refer- 

vatioti. 

What  eftate  the  bargainor  (hall  be  faid  to  have  in 

him  before  inroUmenc,  147.  b. 
To  what  purpofes  ^  bargaii)  and  fak  after  inrol* 

ment  ihall  relate  tt>  Uie  firft  delivery,  and  what 

not,  147.  b.  ili6.a. 
Where  the  bargainee  of  a  feignidry  or  reverfion 
*  Iball  diftrain,  or  have  an  a^ion  of  wafte  before 

Mtomment,  309.  b.  321.  b.  - 

Baron  and  Barony.     See   Biihoii,   Chal- 
lenge. 

"  How  barons  anciently  were  created,  and  how  at 

this  day,  9.  b.  i6«  b. 
The  firft  cre.ition  of  a  hnron  by  pntent,  9.  b. 
The  eilate  and  livelih<K)d  of  a  baton,  69.  a.  }(j.  b. 
The  relief  of  a  hnron,  69.  b.  2  v  h^ 
Where  a  man  cUled  by  writ  dieth  before  he  fits  in 

|>arl-amenr,  no  baron,  16.  b. 
The  fcNrm  uf  fuch  u  rir,  tW. 
llfue  of  baron,  &c  or  no  baron,  how  triable^ 

16.  b. 
Wliat  monailerief  and  b:{hopricks  in   England 
.  were  and  are  held  by  barony,  79*  a. 
Where  a  barony  may  be  entailed,  ao.  a. 

Bamn  and  Feme.  S-e  Coverture,  Fine, 
Jointenants,  Marriage,  Piirtition,  Remit- 
ter, Refceit,  Stat.  5a.  H.  8.  c.  37.  Waite, 
Wager  of  Lawr 

To  what  purpofes  baron  and  feme  are  faid  to  be 

nne  perfon  in  law,  rts.  a.  187.  b. 
IV hat  things  of  the  wife  are  given  to  the  hulband 

by  the  marriage,  and  Whnt  not,  i  19.   170'.  300. 

351.  a.  f>fr  tot.  ^ft.  and  b« 
Where  the  hufband  (hall  have  the  chattels  real  of 

his  wife,  and  where  not,  46.  b.  ;S5.  b.  299.  b. 
-   300.  a.  351.  a. 
What  aft  of  the  hufhnnd  (hnll  be  a  difpofiiion  or 

alteration  of  the  term  of  his  wife,  and  what  not, 

46.  b.  351.  a. 
Where  upon  an  execution  againft  thehufband  the 

iheriff  (hall  fell  the  term  of  the  wife,  ^51.  a. 
Where  the  charge  of  the  hufband  upon  the  chattel 

of  the  .wife  ihall  nut  bind  ihe  wife  furviving, 

ibitL 
Where  the  huihand  furviving  (hall  have  the  chat- 
tels of  his  wife  confining  in  aftion,  and  where 

not,  351.  a;  h. 
Whore  the  wife  and  Iter  heirs  (hall  be  bound  by 


her*t  and  her  bolband't  kafe,  and  where   119 

144-  *•  - 

What,  and  how  the  Iraiband  may  convey  to  bii 

wife^  iia.b.  13a.  b.  133.  ^M.^0g.  S97.  • 
What,  md  how  the  wife  may  convey  to  her  hnf- 

band,  11%,  a.  and  b. 
What  aA,  and  when  the  wife  man  do  wiiii  her 

hniband,  13a.  b.  35a*  b.  353.  a«  ' 
When  tlie  femomay  vouch  the  hutband,  390.  a» 
The  afts  of  t\\e  bufband  and  wife  (hall  be  j&- 

'  counted  his,  3s^  ^-  35^*  **  ^  S57'  >• 
By  what  means  the  hu(oand  in  his  life  may  pafe 

an  elbte  io  lands  to  the  wife,  and  by  what  noc^ 

112.  a* 
Where  a  fale  of  lands  by  the  wife  to  the  hnibaod 

ihall  be  good,  and  where  aot,  1  la.  a.  187.  b. 
Where  a  proteAion««aft  for  the  hufinod  IhaU  be 

good  alfo  for  the  wife,  130.K 
Where  the  hoCband  may  be  an  attoroey  to  ddiver 

feifm  to  his  wife,  5a.  a.  1S7.  b. 
Wlicre  the  grant  of  acquitul  to  the  hajband  and 

his  h«ir  (hall  extend  to  the  wife  after  his  deaths 

141.8. 
Where  the  laches  of  the  hulband  (hall  prgn^ee 

his  wife,  and  where  not,  246.  a.  b. 
Where  by  attainder  of  tlie  wife  the  lord  by  cfcfaeat 

(ball  ouft  the  hn(band  before  illne,  351-  a. 
What  ellate  the  king  gaineth  bir  attainder  of  the 

hulband  during  coverture,  ibid. 
Where  a  derife  by  the  hu(band  to  the  wife  (hall 

be  good,  but  not  i  cttttra^  1  la.  a.  b. 

Barretor.    See  Warranty. 

The  derivation  of  the  word,  36S.  b. 
The  defcri|)tiua  of  a  barretor^  368.  a. 

Baftardy.     See  Age,  Mortdanceftor,  Par- 
tition. 

The  etymology  of  the  word  {Baftard)  243.  b. 

244.  a. 
The  feveral  kinds  of  baftards,  244.  a. 
BaAard,  of  what  elleem  in  bw,  3.  b.  1 2  3. 
By  what  names  he  may  purchafe  lands,  and  what 

jnot,  3*  b.         ■ 
Badard,  no  child  within  the  (latnte  of  32  and  34 

H.  8.    OfWills,  78.a.  xa^b. 
Ko  confideration  to  raife  an  ufe,  123.  a. 
A  bafturd  brother,  arc.  no  principal  cha!lenge» 

157- ■• 
IfTue  bom  afbnr  nine  months  or  forty  weeks  of 

the  hufband's  deceafe,  a  b:i(tard,  123.  b. 
Where  the  iflfue  bom  within  marriage  fl\all  be.re- 

puted  a  baAard,  ar<d  where  not,  244.  a.  40.  a. 
How  to  be  tried,  74.  a. 
In  what  law,  and  to  what  purpofes,  a  baftard* 

eigne  is  efteemed  a  mulicr,  245.  a. 
Where  the  dying  feifed  of  the  baftanleigoc  with. 

out  interruption  (hall  bar  the  right  of  the  ^&r, 

243.  b.  244.  a.  b. 
Where  fuch  dying  feifed  without  a  defceot  tbaS 

be  no  bar,  244.  a; 
What  feifm  by  the  baftard  daring  life  (hall  be<ii^ 

ficient  to  bar  the  muGer,  and  what  not,  15.  a. 
Where  an  entry  by  tt^baiiird,  and  a  difcenc  after 

the  death  of  the  imiAer,  his  wife  being  ftrrvmi^ 

enfrmtf  (hall  bar  the  fon  bom  after,  244.  a. 

Where  the  baftard  dieSi  his  wife  tmjsimi^  tbe  nfery 
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t^  the  *nriS<r  Ihall  bar  the  iffue  bom  afteri 

244.3. 
Whei-^  the  difcent  to  the  iffue  of  the  bailard  before 

entry  (hall  bar  the  tmiier,  144.  a. 
Where  fiich  dying  feifed  of  the  baftard  (hall  bar 

sfh  iafaiLt  or  feme  covert  tmtier,  ibid. 
Where  fucb  difcent  of  fervices,  rents,  reverfion^ 

ice  ihall  bar  the  muOer^  %^^  a. 
Where  foch  difcent  (ball  bind  Che  muUer  noTwith* 

Handing  the-  wife  of  the  baftard  he  endowed, 

S44.a. 
Where  fuchdifoent  upon  the  profeffion  of  the 

baftard  io  religion  ihall  be  a  tike  b^,  244.  a« 

S48.  b. 
Where  the  collateral  heir  ihall  as  well  be  bound 

by  fuel)  difcent  as  the  mulietf  244.  a. 
Wliere  two  daughters,  a  baftard  and  tm/itr^  enter 

generally,  upon  the  death  of  the  bafta^t,  her  if- 
fue ihall  inherit  a  moiety,  244,  a*  368.  a» 
Wliere  the  entry  and  dying  feifed  of  the  fon  of  the 

baftard  (ball  bar  the  muKer,  044.  b.      , 
The  entry  of  what  perfoos  ihall  avoid  the  efttfe^ 

of  the  bailard,  and  of  what  not,  a45*  a. 
Where  the  agreement  of  the  tmiier  to  the  entry  of 

a  l^ranget  (hall  be  a  good  claim  to  avoid  the 

eftate  of  the  baibird,  245.  a« 
What  a£l  (hall  be  faid  an  interruption  of  the  pof- 

feffion  of  the  baftard,  and  what  not,  245.  b. 
Where  the  baftard  after  his  entry  ihall  be  vouched 

only  by  reafon  of  the  warranty  of  his  anceftor, 

376.  b. 

BedeU. 

The  derivation  of  the  word,  215.  b« 
The  oath  and  office  of  bedell,  ibU* 

The  fignification  of  it,  86.  a. 

Berewica  and  Berewit* 
The  meaning  of  the  words,  116.  a* 

Berquarium  feu  Bercarla. 
The  meaning  of  thofe  words,  5.  b« 

Bifliop,     See  Aid,  Confinnation,  Corpo- 
ration, Ordinary. 

How  all  the  bUhoprics  in  Englind.and  Wales  are 
of  the  king's  foundation  and  patronage,  and 
held  by  barony,  97.  a.  \  34.  a  344*^* 

The  number  of  them,  and  which  are  of  ancient 
continus^ce^  and  which  of  later  foundation^ 
94.  a. 

How  anciently  they  were  donative,  atid  by  what 
means  they  became  eleAive,  154.  a.  344.  a. 

Who  may  write  to  the  biihop  to  certify  baftardy; 

*  roulierty,  &c  and  who  ndt,  134.  a. 

Where, and  as  to  what  ads,  the privationor  tran(t 
lation  of  a  biihop  Ihall  amount  to  a  death,  and 
where  and  as  to  what  hot,  319*  a.    ' 

When  he  did  or  did  not  pay  relief,  70.  b, 

BImxL  .  See  Attainder,  Heir,  Inheritance; 

The  feverai  bloods  which  a  man-is  faid  to  have  in 

him,  12.  a.  b«T4.a* 
Who  ihall  be  faid  next  of  blood  as  to  fereral  pur^ 

jNofes^  lOt  b.  p€r29t.  f^gi  88.  b» 


What  blood  ihall  he  i:iid  n^ore  worthy  than  bther 
and  (hall  inherit  b«foj«  other,  la.  b.  ptr/ot.  pjtwt 

Bokelai>d.  ^ 

What  it  is,  6.  a.  58.  a. 

Bona, 

What  the  word  fignifics,  it  g,  b. 
How  divided,  ihU, 

BorJani  znd  Borduannu 
Who  are  faid  to  be  fo,  5.  b. 

Bofcus, 
^uUi,  and  wliat  paffeth  by  it,  4.  b.      , 

Bote. 
The  iignificatton  of  the  word«  127.  a. 

Bovata  Terr^e, 
What  it  is,  5.  a.  ^ 

Briga. 
The^meaniogpf  it,  3,b«       -       ^ 

Bfuera. . 
^wW,  wuie,  and  what  pafTes  by  it,  5.  b.  5.  a. 

Burgage.     See    Knights.  Service  and  So^ 

cage. 

The  etymology  of  the  word,  108.  b.  109.  a« 

Tlie  defcription  of  a  tenure  in  burgage,  io8.  bi 

109.  a. 
Of  what  perfon  fuoh  tenure  may  be,  109.  a. 

Buigebote. 
What  it  is,  109.  a.  127.  a. 

Burgh-Englifli.     Sse  Cuftom. 

Bye  and  Byan. 
What  they  are,  5.  b. 

Capacity.  See  Alien,  Attor;iey,  Challenge, 
Coverture,  FeofFm«nr,  Infancy,  juror, 
Office,  Purchafe,  Queen,  Socage. 

Mutus,  furdus  et  aecus,  df  what  things  capa&Ie  in 

law,  and  of  what  not,  8.  a< 
Wliat  peribns  capable  of  offices  of  itate,  6r  which 

concern  the  common  weal,  and  what  not,  loy. 

b.  f^r  tot.  ^g*  *  ■  ^  ' 

Of  what  things  a  monk  is  capable,  and  of  \ii(ha^ 
'    not,  132.  b. 

Caftle.    See  Dower,  Knights  Service.  .  , 

What  thin^^ihall  pafs  b/the  grantbf  a  calHe,  5;  a. 
What  caille  may  be  buBt  by  a  fubjedt,  and  H-hat 

not,)^tr^ 
What  taflle  may  be  divided  Tri  a  partition  betwtea' 

Barcepers,  and  whac^ot/'U^va. '     %  ' 

Caftlcgiiar 
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WHere  fuch  tenon  reroains  ibough  tbe  caAle  is 
ruined)  83.  a. 

Cau/a   Matrimoim   ptakcutL      See    War« 

ranty. 

Where  ji  man  f^ves  l4n(l  'to  a  woman  carffff  hfe, 
tlwogh  he  m^rry  her,  or  the  unman  iKufr,  he 
flkall  reuin  the4Md>lur  ever,  but  not  r  coftverfq^ 
304.  & 

Where  the  frme  in  pleading  may  aver  fuch  gift  to 
be  catifi  mfHfmnuh  tf<'>witbuttt4heMring  a  deedi 
iHd.  aa6«  a* 

Certainty.    Sie  EfUppel,  Pleading. 

The  feveral  kinds  of  certainty,  30J.  a. 
Where  there  may  be  a  certainty  in  an  uncertaintyi 
96.8* 

Certificate.    €ee  Trial. 

Cejfavil,     See  Age,  Stat.  Jfefim,  s.  r.  21. 

Wliere  it  liettr  againft  the  heir  within  age,  380.  b. 
Where  the  tenant  hoUleth  lands  in  fiivfr^l  counties 
by  ooe  ferviccy  no  f^.4vi/-Ueth,  1 54.  a. 

Challenge.  See  Juror,  Stat,  a  H,  5.  c,  3. 
»7  £/.  c.  6.  ^.  a.  .r.  38.  Artie,  fuper 
Chart,  e.  9.    Trial,  Verdja. 

The  ftgnification  and  derivation  of  the  word, 

The  leveral  forts  of  challenges,  156.  a* 

What  ihall  be  faid  a  prindipal  caufe  of  challenge 

to  the  arcsf  of  the  .(vuiel,  and  what  nor,  1 56.  'a. 
9iritfUh^l:be  iMdAfuA^t^baUenge  totbe  «r- 

ray  for  favour,  and  what  nor,  156.  b. 
Where.fi]c(iic|«dl^n9e«Myl»e.m4de,  ttie  king  be* 

ing  party,  and  where  not,  1 56.  a. 
Where  the  party,  fioUMthfUoding  \v^  challenge 

to  the  array  found  againil  ,hi(n,  (ball  bane  \m 

challenge  to  the  polls,  1 56.  b. 
Challenge  ta^he  poUf,  what,and.(l)e  fevoral  kinds 

of  fudi  ehMlenges,  159.  a. 
Challenge  perempt^Hry,  wlv;t,  ^Jl|ere  admitted,  and 

what  number  the  ^larty  might  challenge  at  the 
•    common  law,  and  what  at  U)is.d{iy,  t5i6.jb. 
The  feveral  foru  of  principal  challenges  to  the 

4mUs,  iJl^.  b. 
Where  a  pfirr  qf  the  cealm  ought  to  .be.chaU^nged, 
'  and  -if  heither  party  will  cb^lenge  4iim,  he  ^ay 

challenge  iitmie)^,  156.  b. 
W^  Ml  be  did  a  good  (;h»Henge  Ibr  yrjmt  M 

freehold,  and  whatnot  xs/^^*  1.57*  s. . 
WbMP  #^i  Alto  wr  TiUeia  may  )»  obfOlepg^y 

a|6.jb' 
What  perfon  may  be  challenged  fnr<A^  iAfvyC^cient 

.Imndvdar,  Mid, what  pot,  jr57*(^« 
What  ihall  be  fa><l  a  principal  cb^^nne  ^9  ^he 

poll^  by  caufe  of  affodlion,  and  what  not,  157. 

Where  tlie'plaint-ff  may  all  edge  a  principal  caufe 
of  cJudleQgetto«be.4icray,4nil^rjky  ^roce^  |o  rbi 
xorufMCS,  'an^  .where  il¥S  ougbt  ^  iiMe^  JMn^V 
ftciui  to  tU«  (heriif,  157.  b. 

lA^re  in  owtlawry  of  treafoo  lAie  ie  ioiMd  ^VpP^ 
a  collateral  poian,.  y^lhe4W«ry  J»yto»j6y>>  . 


Crime  itfelf*  157.  b. 
•Vbat  «naiefn  a  jiwUMfll^e  «  ^rindpd 

of  challenge,  andMta  Mt,A.^  ff5€.^    * 
At  wluK  4iRic4Mh  ctailenfe  •oglK  to  fe  «dceB, 

and  wheveebe  party  laoftihew  the  eaufe  of  ^« 

■eb<tfien;c  fMfeiiCly>4Md  jwhaee  jior,  «58.  a.  !»• 
How  and  by  whe«i  4teUcn^  4lttH -be-ttM,  and 

towlH>miifDO0ft4hatlWawtpM,  156.  a.  4i. 
AUweeawitacls  aaay4e  ^hittenged,  «id  wtam 

not,  6.  b. 
Where  a  man  x^ofh^  thBdleagtd  4*^  a  joror, 

ibat  cannot  >be  ehaUaoged  io4>e<«i  «ritneiu,  *t  i 

cc/ivcrfof  6.  h« 

MTUere  a  noftlamMi  %eiof  rnnigmii  cnnat  ckA 

Icnge  his  peerc,  i-56.tb.  «^.  :u 
Mwic  rlieimv  knighis  «l«<l«n  .«f4he^aDd  af- 

fite  oiigbC4M(4io  hie  6lMiHenged,'S9i;|«  a- 
Where  and  at  wlvft-Ctme  4be  hvok'  ia  a  «ndt  of 

right  maybe  cliaUenga4««fidJwli«pe4NC,  dmiL 

Champerty  [Cmni^^/trtidl,      &r   Hm0^ 

ilie  4cy«iolanr  «nd  d^nificdtioi  4if  gbe  areid, 

368.  b. 

Chafge  and  f^fchpige.  See  hb&mato^ 
Annuity,  B^qn  ?Xifi  JPcme,  CopQ^rn*- 
tion,  Condition,  Forfeiture,  He^,  Jqin« 
tenam,  Parfon,  j^>mi(tter,  Rent,  Refer* 
▼ation,  Tjiil. 

Where,  and  howa^i^ovesiWe  inboiitaiQe  in  jiaodl 

may  be  charged,  341.  h. 
Where  a  charge  (hw  ifinsLve,  and  where  not, 

3  '16.  K 
Where  the  eftate  of  the  wife  Ihall  be  boimd  by  tfac 

charge  of  her  l\^(^d»  aod  .w;lv;ireiyot,  14S.  h. 
Where  the  acceptance  of  an  eftate  againit  common 

right  (hall  fii^oA  Miefioity  4o  eb^ps^ aQGnNnt 

fmce  hii  title,  3a.  b.  31.  a.  273.  a. 
Where  teniwt  -in riattidf fahrtinwesidr  4ji(e,  and  after 

grants  a  rent-ch^rgy^  .nQli«H(h(todin|^  .(be  deaUl 

of  the  difcootinuoe  the  charge  remains,  145'  a» 

Chartei>.    S^  i)t^uc.  Dower. 

S^qre^bqrj^  ^s  incidents  to  tUe  lai)4,  wbcv 
oot^.^.  j^ 

«G|M^.     SceViHpllU 
<?faatte{s.    tf^  fianm  and  'Anc,  CawHlorf 

The  (evattd^Dsls.ef  «I»IM^.«M&.^. 

IVfawe  «hfy;iiail.ite(ipaiil/)r.Boin  fyftc^tf^i^ 

where  nor,^.a.  f  ^.rb.  #6.^1^.  jJiS^^^.b.  iti^.a. 
Vbat  Aliaciek  aye  «i«»i|Mld^  «vklHl»i  iM  Jf9f 

jft'jiat  nee,  4$».«..^if«'*  ^. 
In  what  refpe^  ^ei^^nt  "by  |t«t|tt^«iMCi:b«^r#^ 

pie,  kclaid  V»ibaHc,a.fcQflhold>dMli^J^HrW«^ 

a  chftteh  ^d  why,  4%.  a^  43.  h. 
ITOmm  atisetli^  jna/  ^  InldUd  i»  a  iAMU^ 

.  Chevaft. 
What  ehcrafe  isi  Idef^ 
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The  ikfcription  iif»  Qity*  *09'  b. 
For  what  purpofcs  piiics  firjft  inftitalc^  IQ9.  b. 
Tlie  numter  of  cities  in  EnglanUy  ii'id, 
^vety  city  a  village,  but  not.^  cmv^tfiy  1 1 5-  b. 
Citi^n  not  cjipabje  of  the  perforrti4ace  ot  aa  b<K 
nourable  fervicey  ^07.  b. 

Cl:uii)I     Siitf  Continual  -Claim. 

Clergy,    See  BiAop,  Dean  «iid  Chapter, 

Monjc. 

The  feveral  forts  of  ecdefiaftical  perfoos,  ^  ]•  h* 
Tt)0  ftalfi  of  tb0  dfli^  in  E^gl^d  at  this  day, 

94»a. 
How  clergymen  anciently  excelW  in  the  knowf 
Mte  of  ti>e  common  iaiWt  and  the  naines  of  di- 
vers that  had  principal  olBlces  of  judicature, 
304.b. 

CMerti. 
Wbo  an  ib  caOed,  5. 4i.  86.  a. 

Colluiion.    Are  Covin. 

Cpcnbe. 
Whatici9»5.b* 

Commoteu 
What  acotqmote  Is,  5*  a. 

Commiffion. 

Where  a  commiflioner  to  examine  witneffes  may 
be  chaOeng <d  to  be  a  juror  in  the  iiaxne  caofi;,^ 
.80^  where  oot^  I57<  b. 

Common.     Sec   Appendant,    Appprtipj(i*v 

ment. 

'  Common,  whence  fo  called,  iii.  a. 

Tba  CMToral  Kiods  of  oommons,  lat.a. 

Where  by  purchafe  of  parcel  of  the  lands  in  which, 
Jcc.  the  wliole  common  fliall  be  extin^  and 

.  whece<iot,  ik.  a* 

Where  a  diiTeifee  csnaottj^e  benefit  of  a  common 
appendant  before  recontinuanoe  ofthat  to  which, 
Hc-Jetui  of  an  advpwfon -appendant,  12a.  b. 
'  Prefcription  to  )iAve  fihm  commumwitf  and  10  ex- 
clude the  owners  void]  fomt  bo  ta.vejaJamv*ftiu 
ranh  fXpafiuroH^  l£S.  lU  165.  a. 

Where  the  lord  claims  conmiap  appendant  to  his 
nasor,  the  efcbeac  of  a^  tenancy  is  no  iscreaiior' 
of  the  common,  1^7.  a. 

Appeo4>nt  beloi^cf  eemmoa  right  to  arable 
laidkibr  beafts of  the  plough,  i zt.ftr  m. 

JlppuflteBant,  for  what  beEdks,  and  how  H  com- 
mences, I2A.  s.  ^r.  tt#. 

Jhir  cm[€  dt  wcmagcf  how  it  commeDoes,  asd  for 
what  beafts,  laft^-a. 

.Jd  grofe,  what,  ami  banr.it  began,  isa.  a. 

When  it  (hall,  and  when  itiOiall  not  he  ettifi- 
foiflacd,  149*  a. 


Condition.  See  Acccprance,  Apportion* 
ment,  AlTignee,  Corertnre,  Deeds,  De- 
mand, Irifent,  Sfat.  1%  H.  8.  c,  J4.  Ten- 
der, smd  Refuliii. 

The  djvifions  of  conditions,  j*i.  a.  b. 

The  defcription  of  n  condition  in  deed,  cor*  a> 

What  words  Ihali  m^ike  a  condition,  and  what 
not,  230.  a.  b.  204..  a.  and  b. 

Where  the  cAuCe  of  a  grant  fhall  amount  to  a 
condition,  9M  wtiere  nor,  204.  a. 

Wliere  a  provifo  ihalL  Amount  to  a  condition, 
where  to  a  limiution,  and  where  to  a  covenaot| 
toj.  b.  437.  a. 

What  words  ihall  amount  to  a  condition  in  c|de 
of  a  leafe  for  year>,  204.  a. 

Where  by  cinry  for  a  condition  l)roken  n«  parties 
Ihall  he  in  Hieir  former  effaces  »s  to  aU  purpofes, 

•  and -where  not,  30.  b.  103.  {i.  202.  a.  b.  aid.  b* 

Where  upon  a  condition  of  re-entry  for  not  pay- 
ment of  a  tent  and  retainer  until  facisfadtton,  ^ 
the  profits  »ftrr  entry  (hall  be  accowHed  as  par* 

.  eel  of  the  (ikisbfac^ion,  ami  where-not,  203.  a. 

What  (iue  the  feoffor  gaineth  upon  fuch  re*enay, 

ac>3.  a. 
Where,  notwithftandin*  fuch  condition  to  retain, 

the  .feoffee  upontender  of  »he  rent  may  onft  tlie 

feoftcn*,  202.  b.  203.  a. 
Where  a  comtition  fubfequent  is  ^fiinft  law,  or 

impoflible  at  ftrCt,  or  becometh  after  infkpo(!Kilc 

by  the  adl  of  G^xl,  the  eftate  oC  the  feoflee  ftaU 

be  abfolute,  ao6.  a.  b.  2 19.  a. 
Where  the  condnion  of  an  obrm^iun  or  reoegni- 

zance,&c.  becometh  impiofliUe  by  the  a&of 

God,  the  obligation,  &c.  is  faved,  206  a. 
Where  the  condition  of  a  bond  being  agamft  law, 

the  bond  it(elf  fiiaH  be  void,  and  where  not, 

206.  b. 

Where  a  man  (ball  never  take  advantage  of  a  con- 
d«tion  where  the  not  performance  Cometh  by 

•  his  own  a  A  or  default,  206.  K  209*  a. 

Where  a  leafe  and  releafe  (haH  be  a  good  per- 
formance of  a  condition  to  make  a  feoffioaent, 

207.  ;)• 

Whcpe  an  aJlic*nee  or  the  ffeofltee  bimfelf  after  af- 
fignment,  mny  tender  money  in  pcrfonxsance  of 
a  conditfon,  207.  b.  208.  a. 

Wihero  no  time  is  limited  for  performance  of  a 
condition,  where  the  party  (hall  hav.e  time  du- 
ring his  life,  and  where  it  ought  to  be  performed 
in  convenient  time,  20S.  a.  b.  per  tot*  fag*  219* 
a.  b. 

Where  a  condition  is  to  l)e  performed  to  a  (Granger, 
a  temler  and  refofel  (hall  give  the  feoffor  or 
obligee  a  title  of  entry  or  forfeiture,  and  where 
not^  Fide  til.  Teiider  and  Refufal. 

Where  a  condition  is  broken  for  not  payment  of 
a  rent,  the  hringiof:  of  an  affKe,  dfftrefs,  or  aor 
ceptance  at  a  day  after  (liall  be  a  good  difpeii- 
(ation,  2it<b. 

Where  a  condition  fhAl  be  (aid  perfonred  albeit 
the  words  be  nut  piorfued,  and  where  not,  2i3» 
a.  it8.  a.  %t^.  b. 

What  perfons  may  take  aclvaniage  of  a  condition^ 
and  what  not,  ar4.a.  b.  315.^.  and.  b.  379.  n. 

Where  the  heir  inay  take  adran^ge  of  a  condition 
which  hit  aiiceAxxr  coiHd  not  bf  pofUbility, 
4114.  b, 

«iere 
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\Vh6re  a  c<tei<Iitiim  whic^  createth  an  eAate  ihaU 
he  gocxl  without  decU,  i»6.  a.  ^ 

'Where  upon  a  gram  for  ye.irs  conditionally  to  have 
fee»  the  fee  (hall  be  faid  to  be  m  the  graiucc  be- 
fore pcrfoi-mance  of  the  condition)  and  where 
not,  1 1 6.  h«  z  1 7*  a.  and  b.  1 1 8.  a. 

A  Icafe  to  a  man  and  a  wom^in,  upon  condition 
which  of  litem  hid  marry  (hall  have  fee,  and 
they  intermarry,  no  fee  lh.Ul  accrue,  21S.  a. 

Where  a  leafe  is  made  with  condiiion  to  have  fee 
utxMi  )>Aymeut  of  money,  the  attainder  and  ex« 
ecuiion  of  the  Icflor  before  the  day  ftiall  hind^* 
the  accruer,  aiS.  aj 

Where  notvyiihftnding  the  deveftins  of  the  free- 
liold  or  fc<}  by  condition  fubfequent,  the  former 
intereil  of  the  paity  Ihall  remain  in  him,  and 
wbe  e  not,  s  1 S.  h. 

Where  a  man  may  take  advantage  of  &  condition 
without  entry  or  claim^  and  wliere  not^  aiS.  a* 
b.  a  1 6.  b.  2^7.  a.  379.  a. 

Where  a  condition  is  to  make  ag*ft  in  frank- 
mai  riage  to  one  with  t^e  coufm  of  the  feoffcr,  a 
gift  to  him  for  Life  ihoU  be  a  good  performance^ 
tiq.  b. 

Where  a  condition  is  to  make  a  gift  in  frMikaU 
rooign  to  a  layman,  a  gift  to  him  for  life  tball 
be  a  good  performance)  2 19.  b. 

Where  a  condition  is  to  m.«ke  a  leafe  for  life  to  a 
woman  without  impeachment  of  walle,  a  leafe 
to  her,  and  her  buiband  without  fuch  claufe 
(hall  be  a  goo^  performance,  219.  h^aio.  a. 

Where  a  condition  to  iufeoff  the  feolfor  and  his 
heirs,  a  feoffment  to  the  heir  of  the  feofibr  uf 
liave  to  him  and  hia  heirs  (hall  be  no  perform- 
ance, aio.  b. 

Where  a  feoffment  is  made  upon  condirion  of  re* 
feoffment,  what  ad  by  the  feoflfee  {hall  be  (aid  a 
breach  of  fuch  condition)  and  what  not,  '111.  a. 
b*  ata*  a.  b. 

Where  the  fcoffiee  is  once  difablcd,  no  poflfibility 
after  can  enable  his  i)erformance }  ^rirx  of  a  difa-  ^ 
bikity  of  the  part  of  the  feo(fbr,  tai.  h.  aia.  a.    *^ 

Where  a  tenant  of  the  king  by  licence  makes  a  fe<* 
offrticnt  upon  a  condition  of  re-fcoffmcnt,  a  fe- 
otfinent  to  his  heir  after  his  death  (hall  be  no 
performance,  aza.  a.  b« 

Where  an  advewfon  u  granted  upon  condition  of 
i-e-frant)  after  the  church  is  void,  is  no  per* 
formaoce,  an*  b. 

Wheitf  the  reftridtion  of  alienation  by  the  condi- 
tion of  a  gift  or  conveyance  (hall  be  good,  and 
where  repugnant,  123.  a.^^r  tot.  p  ig.  b. 

To  wlKt  intent  a  conuition  that  reltrains  the  do^ 
nee  in  tail  to  alien  Ihall  be  good,  and  to  what 
not,  aa}.  b.  324.  a.  b.  379.  a. 

Wiiere  a  condition  reftraining  an  infant,  baron  and 
feme,  or  an  ecclefiaftical  corporation)  to  alieU) 
ihall  be  good,  and  where  not,  aa4.  a. 

Where  a  condition  that  tenant  in  rail  may  alien 
for  the  be>iefic  of  his  ilTue  (hall  Ive  good,  214.  b. 

Where  a  condition  to  enter  upon  the  alienation 
and  death  of  tenant  in  tail  without  iffoe,  (liall 
be  a  good  prevention  of  a  Uifcontinuance)  214* 
b.  225.3. 

Wliere  .a  cond?tion  confiAeth  of  feveral  parts  m 
•  ttie  conjuuctive,  disjunctive,  or  bath,  how  it. 
(hull  be  coDftrueU)  and  when  (aid  to  be.p«rforiB« 
ed  225.  a. 


How  a  man  may  be  aided  by  a  coddition  Irttliaiit 

a  deed,  226.  a.  b. 
The  defciiption  of  a  condition  in  law,  233.  b. 
Wiiere  an  entry  or  recovery  by  reafon  of  a  coo* 

dition  in  law  ihall  avoid  precedent  charges,  and 

where  not)  233*  b.  234.  a. 
What  words  in  a  lad  will  (hall  make  a  condition, 

that  c?nnot  in  a  deed,  236.  h. 
What  things  m^iy  be  done  upon  oonditkn,  and 

what  not)  ^74.  b. 
Where  and  what  affent  to  an  aA  may  be  upoa 

condition,  and  what  not)  30b.  b.  %yf.  a. 
Where  the  heir  (hall  enter  for  a  condition  broken, 

albeit  no  right  m  the  land  defcend,  20a.  a. 

3  j6.  b. 
Where  upon  a  gi(t>  IcCp  a  condition  is  referred  t» 

a  itrangcr,  the  donor  hirofelf  (hall  take  ad« 

vantage  of  it)  and  not  the  ftranger,  3*9-  a. 
Wiiere  a  condition  may  ftand  good  for  pait,  and 

be  void  for  other  part,  379.  a. 
Where  an  alienation  (ludl  extingui(h  a  conditim 

or  power  of  revocation)  and  where  not,  265.  b. 

^79.  a.  b. 
Where  a  leaf?  for  life  is  made  with  ccm'ditioo  tm 

have  fee  uinm  alienation  of  the  reverfion,  upon 

alienation  by  fine  there  (hall  be  no  accroer, 

37*.  b. 
Wiiere  in  a  gift  in  tail  a  condition  upon  alienation 
of  the  donee,  that  his  eltatt  (hall  ceafe  and  re- 
main over)  (hall  be  void)  377..  b.  37S.  a.  b* 
379.  a. 

Cohfirmation.     See  Attornment,  Rdeaic. 

The  etymology  and  definition  of  a  confi^mationp 

295.  b. 
The  form  of  a  confirmation,  iAm^ 
The  fever«l  kinds  of  confirmations,  295-  b. 
What  (hall  be  faid  good  words  of  oonfirroatioQ)  and 

what  conveyance  (hall  amount  to  a  confirma- 
tion, and  what  nor,  301*  b.  302.  ?•  p«r  iM.pag.    * 
Where  the  fame  words  (hall  amount  to  a  grant 

and  confirmation  of  one  and  the  fame  thing, 

302.  a. 
Where  privity  is  requifite  in  a  confinnaCioD,  and 

where  not,  296.  a.  305.  h. 
Where  a  confirmation  to  the  lefTee  for  years  of  a 

tenant  for  life.or  dilfeifor  (hall  be  good;  Jetm§ 

of  a  releafe,  296.  a.  b.  308.  a. 
Where  a  leafe  is  made  to  begin  at  a  day  to  come, 

a  coohrniaiion  to  the  itffe^  before  the  day  ffaall 
.  be  void)  296.  b* 
Where  a  confirmation  of  part  of  the  eibte  (hall  be 

a  good  confirmation  of  the  wholC)  auid  wbene 

only  for  that  part,  296.  b.  197.  a. 
Where  a  confirmation  to  him  in  the.^verfion  pr 

remainder  (hall  enure  to  the  particular  eftatc  to 

poifoirton,  but  not  i  cwverfif  297.  a.  b.  298.  a. 
Whcixi  tenant  in  tail  hath  reverfion  in  fee  ex- 
.  pe^tant,  a  confirmation  of  ttie  eftate  tad  fiudl. 

not  extend  to  the  reverfion,  297.  a. 
Where  two  leafes  for  years  are  in  being,  deCer«. 

minable  upon  the  death  of  tenant  ka  life,  and 

he  in  the  reverfion  confirms  tbe4ait,  and  afrer 
.  confirms  tiie  firft  loafe,  by  death  of  tenant  far 

life,  the  firit  (hall  determine)  and  tbe  \aSL  coo* 

tii}ue,296.  a* 
Where  two  joiottiiaAti  .1»e,  ape  for  life,  and  the 

«Hher 
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«thcf  in  fee>  a  confirmat'on  to  the  jointenant  in 
fee  for  his  life  (hall  extend  to  !iis  Companion,  aaU 
the  whole  fee  fimple  alfo,  297.  b. 

Where  one  difTeifor  by  the  confirrnacion  of  his  dtf- 
feifee  (hould  liold  tut  his  companioui  and  w  here 
not,  298.  a.  b. 

Where  a  confirmation  to  tenant  for  life  to  have 
his  eflate  to  him  and  his  he,irs  fti:dl  make  no  en- 
largement ;  otherwife  where  it  is  to  have  tlie 
land  to  him,  &c.  19U  b.  298.  a. 

Where  a  confirmation  to  the  hufband  and  %vife 
feifed  in  the  right  of  his  \vife  for  life,  fhall  enure 
to  the  hufband  in  remainder  for  his  life)  i^$» 
a.  b« 

A  confirmation  to  a  baron  and  feme,  feifed  for 
life  in  rig^ht  of  the  feme,  to  liave  to  theni  and 
their  heirs,  how  it  (hall  enure,  299.  b. 

A  confirmation  to  baron  and  feme>  tenants  fr)r  lift 
by  feveral  moieties  to  have  to  them  and  iheir 
heirs,  how  it  ^all  enure,  299.  h. 

A  confirmation  to  the  tenant  for  life  and  htm  in 
the  remainder  for  life,  to  have  to  them  and  their 
heirs,  how  it  (hall  enure,  299.  b. 

Where  after  a  gift  to  two  men  and  the  heirs  of 
their  bodies,  the  donor  confirms  to  them  and 
their  heirs,  how  it  fhall  enure,  ihiJ. 

W^here  a  confirmation  to  baron  and  feme  poffefled 
of  a  term  for  years  in  right  of  the  feme  Ihall 
enure  to  them  for  their  lives  in  jointenancy 
300-  a. 

-Where  the  re-entry  or  recovery  of  the  diflcifce 
ihall  not  avoid  the  charge  of  the  dilfeifor  or  his 
•heir  againfl  his  own  confirmation,  3C0.  a. 

Where  the  feuffor  by  entry  for  a  condition  bn)ken, 
Ihall  not  avoid  the  c!iarge  of  the  fcoilee  agaiuft 
his  own  coitfii  m;ition,  300*  a*  3011  a. 

LVhcre  the  licence  of  the  patron  and  ordinary  to 
the  parfon  to  grant  a  rent  (ball  be  a  good  cun« 
firmation  of  the  fame  grant,  300.  b* 

Wtiere  the  confirmation  of  the  grant  of  a  parfon 
by  the  bitbop  fole  without  the  dean  and  chapter, 
ihall  be  good,  and  where  not,  300.  b.  329.  a. 

l^^'hcre  the  grant  of  a  parfon,  with  the  confirm  iiion 
cif  patro  1  and  ordinary,  (hall  bind  the  fuccpifir 
during  the  continuance  ftf  the  patron's  eilate, 
^00.  h. 

Where  the  grant  of  a  parfon  confirmed  by  another 
parfon,  his  patron,  Ihall  bind  only  during  his  life 
vi'ithout  the  confiruiation  of  the  patron  para- 
nrtonnt,  300.  b. 

Where  tenant  in  tail  being  patron ,  confirms  aad 
after  dlfcontinues,  the  grant  (hall  bind  during  the 
difc<>ntinu:Mice,  and  if  the  Uil  be  barred,  for 
ever,  300-  b. 

Where  a  bi(hop  having  two  chapters  makes  a 
grant,  the  confinnatinn  of  the  one  without  the 
other  ihalJ  not  bind  his  fucceifor,  301.  a. 

Wlusrea  dilfeifor  makes  aH;haner  of  feoffment,  and 
a  leiier  of  attorney  to  make  livery,  the  confir- 
mation of  the  diffeifee  before  livery  is  void;  /ft-;/* 
of  fuch  charter  by  a  biihop,  and  conficmation  by 
th^  dean  and  chapter,  or  of  the  grant  of  a  rever- 
iiitn  before  attornment,  30z«a. 

Where  a  bifliop  at  the  common  law  grar^ted  land 
to  the  kina,.the  confirmation  of  the  dean  nni 
chapter  benire  inroUment  was  good  to  bind  tlie 
fwccelfor,  albeit  Che  confirmation  was  never  en- 
r*  lied,  301.  a. 

Where  tenant  fur  life  grants  a  rent  u\  fee,  the  con* 


firmation  of  him  in  ths  ticrerfion  fhall  maketht 

rent  good  for  ever,  301.  a « 
Where  the  I-afe  of  tenant  for  life  and  him  in  thb 

icvcrfion  Ihall  be  f.iid  the  Icafcof  the  tenant  and 

confirmation  of  him  in  the  reveriion,  and  where 

e  t  mvetj'i^  45,  a. 
Where  the  grant  of  the  bargainor  and  bargainee 

before  inrollment  fhall  be  faid  the  grant  of  the 

bargainor  artd  confirmation  of  the  bargainee, 

hot  i  c<ir,i}frj-i  after  inrollment,  147,  b. 
Where  the  heir  of  the  dilfeifor  and  the  difTeifce 

join  in  a  feoffment,  it  fhall  be  conflrucd  the 

feoffment  of  the  heir  and  confirmation  of  the 

diifcifoe;  but  *  convftfo^  if  the  dilfeifor  himftlf 

and  tha  diffeifee  bad  joined,  30a.  b«   y'td*  tit* 

Feolfinent. 
Wliei  c  a  tenure  may  be  abridged  by  a  confirma<* 

tion  \Jc  ui  of  a  common  or  rent-charge,  305*  a. 
Where   the  refervation of  anew  tenure  upona. 

confirmation  to  the  tenant  fhall  be  void,  ^05.  a 

306.  a. 
A  confirmation  or  rcleafe  by  the  lord  paramount 

to  the  tenant  to  hold  by  lefTer  fervices  void^ 

305.  h. 
Where  the  lord  releafes  or  confirms  to  his  tenant 

in  chivalry  to  hold  by  knights  fervtce  only  for  ' 

all  ferN  ices  and  demands,  yet  ward,  maTiage^* 

&c.  fhall  c  mtinue,  305.  b. 
Where  a  confirmation  to  an  abbot,  tenant  to  hold 
.    io  frankalmoign,  fhall  be  good,  306.  a.  b. 
Where  a  (I ranger  feizes  and  detains  a  villein,  a 

cunfirmr.tion  to  him  by  the  lord  void,  306.  b« 
Where  a  confirmation  to  the  grantee  for  life  of  a 

re:  t,  (linll  be  good  by  way  of  enlargement,  and 

where  n')t,  508.  a«  ' 

Where  a  confu*niatioo  toleffee  for  life  of  his  eflate, 

the  rem:iir>(.!er  over,  fhall  be  fuflicienc  to  pafi 

the  rcniajnJcr,  317.  a* 

Confangilinity* 

How  the  dej^rces  are  computed  by  the  comttion, 
canon,  and  civil  law,  23  and  i^ptr  nt, 

Conflable.     See  Maiihal. 

The  feveral  acceptations  in  law  of  the  word,  234.  Ik 

Continual  Claim.  S^e  Difconttnuance, 
PLiitry,  F.nes,  Livery  of  Seifin,  Remitteri 
Stat! '^2,  //.  8.  r.  33- 

The  dcfcrtprion  nf  a  continual  claim,  aod  wht ucf 

fo  called,  250.  a.  b. 
Where  a  coMtinual  cla'ili  by  him  that  hath  righl 

and  cannot  enter /fhall  avoid  adifcenr,a50.  h. 
Where  lite  heir  fhall  take  beneftt  of  a  cbntinual 

claim  made  hy  hi:  anceftor  to  avoid  a  dtfcein,anU 

where  not,  2^0.  b. 
Where  thf  crntinw;>l  claim  of  him  io  the  reveflioi^ 

or  remainder  fhall  av(iid  a  difceat,  in  the  alienee 

<:f  tcr.ait  for  life,  a<«.  a. 
Where  the  claim  hy  him  in  the  retnamdcr  f  \  I'fe 

lh:.llavail  him  in  the  remaind*  r  \fi  fpe,  as  to  tht» 

avoidance  of  fuch  difcenr,  and  wlicrenuf,  251.3  b. 

Where  the  farvivint?  jolnt<:rts«nt  fhill  tike  benefit 
of  a  continual  cUiin  maue  by  his  compamon, 
251- a. 

h  Wht;^ 
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amouif  to  «n  tn\f\  ....I  U  i:  -,  :»•  .1  w .  •  '-    -lu 
to  \\h  '  iv»t,  2c;.  b  /»-;.'   "        :  r:.  t   i    ;.  a. 

whctc  vvit;  1  T-a:  v  e\v,  {}»    1  »c  :r..h^:;il,  .inJ 

M  tic  re  iM  !,  2;4..  X  b. 
W."'  •  1  \v'..-ir  t  T>c  ,t  focr'ni*  '    '  r'n  iv?"  •  *o  be 

iiv«i<!r ..»  t*  e  i-'.inr..n  1  v.,  a   J  v\  !'...  ,  w'^it  .il 

t*!^  ii -v,  251.  b.  ♦  ^  t   n   2-'».  .'. 
Where  f  ■.  b  c  L  i«ii   :«•  'nr  c»  n'n.  ri  !i.v  1I1 .11  .t'/iJ 

Hil    nil  :ii'*i,  •>!    »Jr   '•iii>   Ik  |>  "CI.!  .^;    v* .    mi  liic 

Tc.ir  a'v!  i!  .\ .  •  :  ;   b. 
Where  I   .li  \  • ..      i.l  I'avio.r'    I  .i  •. "  -  ►  o^  \\ 

not  be  <t(c('U')'cii  tio:ii  iLc  t!i'  cm  b  .1  i.k*n)  ii.v 

f  1  urT!,  .*  :  ».  S 
W'l.tc   I'u*  c  »ii»'i«iin''c  <»f  P'-i^'.-fTi  n  j-frT  fv»TV 

fiKbi.-.n   \h  W   be  j  tliil    i,:i.  t"  •«    w  »»■  b   I'lC 

p»r:/  m  v  bi»c  i:«t;r»f  ,  tn  j  fiULibk  cii  i)  Am 

b.*  **i'b  f  iLC,  i;/i.  b.  2C7.  ^. 
W.jrf  c  1'J.  '1  cl.u  ":i  m  .Jr  ^'z  t  it  t'erv.u'l  nf  'i-r  t'l  it 

r.;ibr  bnth  uj'tMi  bt-  ciMim  .l^i^^^?.^  ^th-iU^"  l«.:?^.- 
•     cu'i'    10  a.Dul  .1  i'nccr,  a  .a   wbctt*   uof,  157. 

b.  2?S.  a.  .ir,J  b.  2  59.  .1. 
W'.'-t  •  ail  i.m  i»f  ^«'•K.^  fh.i'l  a  r.t>u.;t  to  a  fci  me, 

;<t.J  utK.rc.  r.ot,  111    b. 
Wb":.j  i.ic  br!n_;.ii{;  t  f  an  a'Uaii  fhall  amount  lo  a 

il.'i  1%  :63.  a.  14^.  b* 
Wiic'cilw   tiiifl'.vvl  LirconrimK»5  tbe  lariil  of  !:is 

Wit-.*  up'rr;  CiVii'itinn,  b\  tbf  tntiy  ff  his  b.-jr  f<  r 

tl»c  ct'n-'i'ion  brok'rt,  I'le  ft.ite   ih.ill  veil  i'l  ''.c 

vife  without  entry  or  cL'm,  202.  a.   336.  b. 

^^7.3. 

Where  an  af^recment  to  tb-  ent-y  of  n  Ornnr^r- in 
tJic  uanir  of  him  that  ha»h  lic^ht  \vit''»»  the  ft.  c 
yrcirs,  fh.ili  be  a  goovl  claim  tu  a/uid  a  :ia"|  245.  a. 
2;S.  a. 

Wi  bin  what  time  c!:iim  on^l.t  to  he  ni.u'.e  aftr' 
ji  t'cm'*nl  in  a  writ  of  r>li:   or  u'.'m   a  hue 
1  -Med  at  the  c»mm:ri  l.iu.  2^+.  b.  it.  2.  j. 

Ki'iulaim  no  preii.dict*  to  an  infant  a*  t>ir  ci/mmon 
Uw  ,  oilier  wife  tu  a  feme  cuvcri,  262.  b. 

Contrart. 

The  ikrivation  of  the  word,  47.  ft 

What  (hall  be  faid  a  furticifor  coMirrl  wbcreupon 

to  ground  an  action  ot  debt,   md  what  nut, 

162.  b. 

Conufans  gf  Picas.    Sec  Qt/ar:  LreuW'y  S:at. 
..    33  //.  8.  r.  3. 

O' n"li..t  maHcrsthc  ccclcfK-ftit-.i!  mn-t  ou^hc  to 
luive  conu.ansi"^"^  ^^  what  r.ut,  (,6. .;.  b. 


Cope. 


>Vhat  it  is,  4.  b.  5.  b. 


Crpybold   and   Copyholder.      S  r    Bailiff, 
•     Dower,  Steward,  Tenant  at  Will. 

T'^^^'  fijriiifi'^aMonof  rhe.word  cpl.t,  ^7.  b. 

Tb'"''.'^cnp?ion  of  a  tenancy  in-  copv,  ^-.  h.  ?S.  a. 

C.ij'i'w'ldrr  may  make  a  leafc  fur  one  year,  5^.  a. 

Mav  mnipta'.n  nn  ejc^^ncnt,  iiruL 

\\  hence  fo  ca'l'-d,6o.  a. 

How  copyhoblrr*;  in  ancient  times  were  called  j 

cS.  t>  61.  a.  62*  a. 
By'what  things  a  copyhold  cui^om  ought  to^w'  fup- 


W  ar  i;  1  .  >s  m.«y  be  granted  by  copy,  asd  whJC 

I  or,  qS.  h. 
6}  \\  t..«c  p«.f  io:i$  a>!niitt-inces  and  \i4untary  grand 

b.  (.itpy  ou2,ht  to  be   niade,  ai.d  by  ubil  ooc, 

^S  b. 
V.  :.  •[,;  a  f;ran:  by  c'*pT  fliall  be  good  by  one  uho 

*•>  I    tt  li  rt  u:  fu*s  I  i*f*  t   ,  58.  b. 

r»)  v.ii.ii  mans  co;')ho!d-Lind  cr  right  may  be 
I  (a'  "hr.cC  ocr,  and  by  wtuU  not,  ai^dwh)  ixK 

b     '  •  cd,  :S    b.  ;',..>.  61.  b. 

1    r  I  iiTi'  flc  'p«l.o!«i  ft>tic:ulcr,  59.  a* 

W  i i<  :  V   uc!i  .t  ftii  t  co  er  m::  t»f  the  cuoit  uf  tiie  lord 

Hi    I    i;c   go  d,  j..d   \>hcic  nuC,   5'^.  a.  61.  b« 

^ ^.  a. 
W  ..•'  iCt,  &c.  by  t!  r  tc  n3.i?  (hJt  bs  faid  .1  for  fci. 

tuie  ol  hi;  cu|>)h«:ld  cltutc  and  \ihal  Dot,  59* 

a.  G  ;•  a. 
To  u  h  't  purpofc  the  Mrd  Ihall  b^  faid  in  by  tbe 

^  .t  I  c:i^  cr  of  hib  cop)  hold  tenant,  and  to  what 

r.  t,  ^r).  b. 
\\  !  ri  .  'hf  ir.teicft  of  the  copyhold  cftatc  ft-ali  be 

I  .i:nd  by  the  fui  i  eni-cr,  and  the  admittx;.e  of 

::>'  li  :u  (ball  havertUiion  u  .10  ir,  59  b.  12.  a.  . 

W  li    IC  i:  Ctftjtc  of  cf/^y  ^ue  ff-  th^ll  cnfutf  lliC  U- 

m:r...i'  r.  in  :'»i  fuirr*  ilii,  an  J  out  in  t;.c  aiiiiit- 

t«i,cc  'tt'  tlie  l>'rc',  59.b.  Co.  b. 
\Vi  cic  iS.c  lora  i\,A\  be  compelled  torn  ke  admit- 

t.uiww- acci.riiin.-;  to  tl.c  furieiu'tr  to  l.im  wiicli 

\» .. .  (/  >..:;i'.  ft  J  tftfioie  l»efoi  c,  ^9.  b. 
V\  ittt  a  ci.l^  m  to  ruivc  fir.f>  ot  c««pyhold  tenants 

u^-.  11  tiic  a!:enii'('nof  the  iurd  oricnant, iballbe 

f<.o.|,  a:-.il  where  noT,  5).  b. 
V\"  1  CIC  fi i '. f •  s  i ncci  tain  i re   v. n rcaf onably  er:afled, 

tii:;  con\ho!i'er   ihall  nut  be  Ciinifcllcd  to  pay 

t'.cm,  ^j^.  b.  6?.  a. 
How  Lopyt.  )i  \ts  <>a'l  implead,  and  be  impleaded, 

and  tl;c  f«)rn)  of  f  .^ji  |  la-nt,  (  c.  a. 
Wlirie  a  Cii;  >:u:l'J  ni;i\  be  ir.ij;lcil,  auid  fucb  inUjl 

iilio  di-ckrd  by  turrendcr,  60.  b. 
Vi-h  it  icmcdy  a  copyt.«  Uicr  h.lith  ;.5.iinft  his  lord  for 

:.n  c'cc'tmciii  wihout  taule,  Cc.  b.  61.  a.  62*  b. 

b '  •  a. 
V.'!;.'.l  rcme»!y  a  c<  py'  old  tenant  hnth  for  ?n  erro- 
neous recovery  iti  I'.te  couit  «'f  his  b»rd,  6c.  a. 
Tiieoflicc  and  duly  ot  tht  lord  of  a  copyh'^ld  manor, 

59.  b. 
Where  admit  ranees' by  the  !ord  out  of  t!ic  ai«rt  or 

mar.<r  ih;:ll  be  ?,ood,  61.  b. 
Wheic  tlic  wite  of  ihc  copyholdei  (hall  be  endow- 
ed, and  uliC.e  ii»»t,  3V^*« 
Tt  n.  ;i's  hv  the  vcp^* ,  ''\  i.y  fv>  r  !!cd,  ..nJ  how  ll»cy 

d.iis.1  iri:ni  Lcuai.l^  [•/  co[>;- ,  6t.  iu 

Cornage. 

What  it  is  ic6. 

*A  I  iiuu:  by  ciH  naijc  paid  no  cfcu.^g'',  69, 

Ccrody.     Stc  Appendants. 

Wlicrc  a  honfe  or  laad  may  be  appsn;ljit  to  a 
CO. oOy,  49.  a. 

Corporation.     See  Homage,  Leafcs. 

Tbc  defcription  of  a  corporation,  and  why  focalleJj 

2cic.  a.    • 
Th^  «'i\'fion  nf  corpor:\j  ions,  3.  :u  ico.  S. 
n."W  m  inv  f«»ver;»i   \^ -iv*?  a  Corjvoratit:n  mr.y  cent- 

meuce  and  be  cilabMihed,  2  co.  a* 


-     -^r 
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What  coriioration  ikall  tak<  a  fee  fimple  without 
the  word  (fuccelTors),  and  what  not,  94.  b. 

Wliere  a  fole  corpor^on  fliall  take  a  fee  fimple 
wilhout  the  word  Cfucceflbrtf),  and  where  not> 

9*  b.  94*  ^* 
Where  the  privileges  belonging  to  a  corporation  by 

prefcription  (ball  determine  by  the  cliange  of  the 

fame  corporation,  and  where  not,  102.  b. 
"Where  by  the  difToiution  of  a  corporation  their 

lands  (hall  revert  to  the  dooor^  and  ihall  not 

efcheat,  13.  b. 
Where  and  what  corporation  may  maintain .  a 

writ  of  right,  and  where  and  wliat  not^  341.  b. 

per  tot.  pag. 
Where  a  diiclainier,  or  other  a6l  by  an  abbot,  bi* 

fhop,  &c.  ihall  bind  the:r  fucceflbrs^  and  where 

not,  103.  a. 
The  power  which  ecclefiaftical  corporations  had  to 

difpofe  of  their  lands,  &c.  at  the  common  law, 

and  bow  they  are  now  reftrained  by  ftatutes^ 

44.  a.  300.  b.  301.  a«  325.  b.  342.  a. 
Wh-t  leafes  at  this  cay  are  good  by  a  bifhofipdean, 

and  chapter,  &c.  and  what  not)  44..a.  and  b. 

342.  a. 
Where,  and  what  corporation  may  do  and  receive 

homage,  and  where  and  wha(  uoty  65.  b*  66.  b« 

67.  a.  341.  b. 
Where  a  grant  to  a  corporation  aggregate,  albeit 

thfe  head  of  the  corporation  be  wanting  at  the 

time  fball  be  good,  and  where  not,  264.  a* 

CorruptioQ  of  Blood.     S^e  Attainder,  Heir. 

In  what  manner  and  degree  the  blood  faid  to  be 

corrupted  by  attainder,  391.  b. 
By  what  means  the  blood  cornipted  by  attainder 

may  be  reftored,  and  by  what  not,  8.  a.  391.  b. 

392.  a. 
W^here  corruption  of  blood  in  the  father  (hall  dif- 

able  the  iifue  to  inherit  to  his  mother,  12.  a. 
Wliere  corruption  of  blood  in  the  father  (hall  dif- 

ble  thefon  to  inherit  to  his  brother,  and  where 

not,  S.  a. 
Where  corruption  of  blood  in  the  eldeft  fon  (hall 

hinder  a  difcent  to  the  youngeft,  13.  a.  392.  a. 
Judgment  to  be  hanged  by  martial  luw  no  corrupt 

tion  of  blood,  1 3.  a.   • 

Cofinage: 

Where,  and  by  whom  a  writ  of  cofinage  lieth^ 

iGo  2. 
Where  it  lieth  for  a  rent  charge  or  feck,  ibid. 

Cods.     See  Damages. 

Catterelli  and  Cottagium, 
The  meaning  of  the  words,  55.  b.  56. 

Covenant.    See  Payment,  Warranty* 

Where  an  affignee  (hall  tske  advantage  of  a  cove- 
nant, without  being  named  in  the  deed,  and 
where  not,  ^84*  b.  385.  a.      ^ 

Where  a  man  (hall  he  bound  by  t)^  covenants  and 

'  conditions  in  an  indenture,  albeit  he  never  fealed 
the  deed,  and  where  not,  23O.  b.  231.  a. 

'Whcre,a  covenant  in  deed  (hall  deftroy  the  cove- 
nant in  law,  and  where  not,  384.  a. 

A  xclcafe  of  all  a^ons  and  fuits,  no  difchaq^e  of  a 


covenant  before  it  be  broken  \fecu$  of  a  reteafe  of 

covenants,  292.  b. 
Where  upon  a  covenant  to  pay  money  at  feveral 

days,  after  the  fird  default  an  a^ion  of  covenant 

lieth }  otherwife  of  debt  upon  an   obligation^ 

292.  b. 
How  to  plead  performance  of  covenants,  303. 

Covertiir<u    See  Bafiard,  Baron  and  Feme, 

Bamfhment,  Forfeiture,  Infant. 
The  fignification  of  the  word,  and  whence  fo  called^ 

(12.  a. 
Where  a  femf  CQVVt  nuty  be  a  pnrcbalbr,  and 

where  the  eftate  (ball  be  faid  to  be  in  herbeforer 

the  agreement  of  her  huiband,  3.  a.  356.  b. 
Where  Isches  (hall  be  adjudged  in  A,  feme  coVeit, 

and  where  not,  246. b.  3<2.  a.  356.  b* 
Where  a  feme  covert  may  uie  and  be  fued  withoUC 

her  hufband,  132.  b.  1 33*  2.  per  tot,  pag. 
Where  the  breach  of  a.  condition  in  law  (hall  be  a 

forfeiture  of  the  ofHce  or  eflate  of  a  feme  covert^ 

and  where  not,  233.  b« 
To  wliat  purpofcs  a  procurement/  precedent,  or 

agreement  fubfequent  (hall  make  a  feme  covert 

a  dilTeiforefs,  and  to  what  nor,  357.  b. 
Ko  privilege  of  nonclaim  to  a  feme  covert  at  the 

common  law,  262.  b* 

Covin  and  Frauds  See  Forfeiture,  Remit- 
ter, Stat.  13.  £/.  f.,  15.  2j>£l,  c.  4. 
14  El.  c,9,  21  H.  8.  e,  15.  Stat.  Mertm^ 
c,  6«    Wardlhip,  Warranty. 

The  defcription  and  derivation  of  the  word,  257* 
a.  b. 

Where  aflignmeat  of  dower  or  other  lawful  aft 
compaficd  by  covin,  (hall  be  avoided^  35*  *« 
357- b. 

Where  upon  a  condition  of  payment  of  money,  a 
covinous  payment  in  (hew  (btll  be  no  perform- 
ance, 209.  b. 

Whefe  and  how  fraudolent  conveyances^  extor- 
tions, &c.  (hall  b^  avoided  at  this  day,  and  againft 
wliat  perfons  they  (hail  be  void/  and  again(k 
what  not,  3.  h. 

Where  a  recovery  by  Covin  againfl  a  tenant  for  life 
'(hall  ^e  a  forfeiture  of  his  ef^ate,  36a.  a.  356.  a. 

Where  a  collateral  warranty  after  a  difleiiin  by 
covin  (hall  be  no  bar,  366.  b. 

Wliere  a  termor  for  yearst  guardian,  tenant  by 
(latute-merchant,  tlegitf  ^c.  (hall  falfify  a  reco- 
veiy  by  covin  had  againit  him  in  the  reverfion* 
and  where  nor,  46.  a. 

Count.     ^*f  Pieadmgs,  Writ. 

The  etymology  and  fignificaiion.  of  the  wor4i 

17.  a. 
The  office  and  nature  of  a  count,  17*  a*  303.  b. 
Whei-e  the  count  varying  from  the  words  of  ih* 

writ  (hall  he  good,  and  where  not,  26.  b.  54.  b* 

335-*»-344-a- 

ft 

Court.     See  Admiral,  Marftial,  Fariiarnent. 

Tlie  definition  and  deiivation  of  the  y^ord,  58.  a. 
The  divers  kinds  of  inferior  courts,  and  the  leverat 

judgrs  of  them,  Hid. 
Caurt-Baron,">vhcnee  fo  caUed,who  the  judge,  and 
bi  in 
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In  wfiat  place  fVich  court  6i:gtU  to  b«  liolilen,  and 

in  \\\\At  ni>Cy  58.  a.  260.  a. 
Wtiat  courts  ai^  of  record,  and  what  nnc,  1 1 7.  a. 

16S.  b. 
The  anciqtiilv  and  iurifdi^ion  of  the  courts  of 

king's-bciicli  and  common-pleas,  71   h. 
The   com  ty  cmir:,  lourn  of  the  Ihcriffy  and  court- 

leet»  6S.  a.  b. 
Ths  ecclefiailical  couit  and  its  jr.rifdi(f\ioH»  96.  a.  b. 

344-  **  "• 

VVh.ii  the  couit  (hnll  judge  of,  ^S.  a. 

Court  of  rrc4)rd  is  the  kind's,  if.h.  260  a. 

—  of  record,  what  they  hold  plea  of>  s6o.  a. 

-*—  of  record,  how  ere^ed,  16c.  lu 

Cut  in  Fit  J.     See  Quod  Ei  tleforccat^  Refceit, 
Slat.  //''.  3.  fr  3, 

Whereupon  a  recovery  in  an  aflion  of  wafts  ajninft 
the  hufbind  and  wif^  by  default,  the  wife  tUail 
have  a  cmi  in  viui,  355*  b. 

Curtcfy    of   En^lafiJ.       Sef    Attornment, 
Wailc,  Warranty. 

Thedofcrlption  of  a  rcnnn':  by  the  curtef/  of  Eng- 

I.ind,  and  why  (o  cnl  ^d,  29.  a.  ^o-  a. 
Of  what  thin(;s  the  hulb.ind  ih:ill  be  tenant  by  the 

ciii'tcfy,  and  of  what  hot,  19.  a.  h.  30.  b. 
Of  what  tftate  of  tlic  wife  the  hufb.uid  fhall  be 

temnt  by  llic  cunct'y,  and  wh  it  not,  29.  h. 
Of  \vh.tt  feitin  of  the  wife  the  hnfbaiid  ilvdl  be 

tenant  by  the  curiefy,  and  of  what  not,  29.  a. 

40.  a. 
W'hwix:  the  hulbmd  (hdW  be  tenant  by  the  curtcfy 

of  an  eftate  in  fufpence,  and  where  not,  19.  b, 
Wiiere  a  feifin  (Hall  be  fufticieiit  to  m  ike  a  ten  vicy 

by  the  curtcfy,  that  (hall  not  nuike.a  pojjljio 

frttt'iif  tj.  b. 

Where  the  itnfband  fhill  be  tenant  by  the  cnrrefy 
of  a  feifin  uf  hi»  wife  hai  by  intrudon  upou  the 

king,  30.  b. 
What  time  of  having  ilTue  fu.licient  to  entitle  the 

hufbund  to  be  tenant  by  the  cuitefy,  and  what 

no:,  29*  b.  30.  a. 
What  manner  ofiirue  fufHcient  to  entitle  him,  and 

what  not,  29.  h. 
Where  the  huibtnd  fhall  be  tenant  by  the  curtcfy 

without  having  ilfue.  30.  a 
Where  the  huHi  .lul  ihall  be  tenam  by  the  curtcff 

of  an  eftate  of  liie  wite  diitermiiicd,  and  whete 

no;,  "^o  a.  J 

What  tilings  neccflary  to  a  tenancy  by  the  curtefy, 

30.  a. 
To  what  purpofcs  the  eflate  of  the  hulbaiw  afrer 

rifue  id  refpected  during  :he  life  of  the  wife,  30. 

a.  77  a.  114.  b. 
Where  the  hulband  after  the  death  of  the  wife  cin- 

not  wai^e  his  eftate  by  the  cuiiefy,  and  claim  by 

devife,  ^o.  a. 
Where  tlie  ci7ing  of  the  child  is  not  neceffary  to 

ev.utle  tile  hulband  br  the  curtefv,  ^o.  a. 
Wh<rre  rhc.hnlband  (ball  be  teianr  by  the  cuttcfy, 

albeit  (he,  ilfue  cannot  by  pollibility  inherit,  aud 

where  not,  27.  a.  40.  n. 
In  what  caf%s  a  roan  by  having  iiTne  (hall  be  tenant 

by   t!ic  curtefv  whei'e  a  ivcman  Ihall  not  be  eii» 

dowed,  30.  a.  b. 
Whca  aud  wLy  the  husband  (ball  be  tciiant  by  the 


curtefv  of  a  caftle,  of  whidi  the  iri£e  i^  is 
dotvable,  ^c.  b. 
Where  a  feotlmeut  tfpoa  condicioii  Chall  be  cxtia& 
to  a  tenant  hy  the  cuitefy,  noturhlillaotiiD^  aa 
entry  for  condition  bioken,  30.  b. 

C  afton:s.     See  Dcvifc,  Gavelkind,  Frcfcrip- 

tion,  Relief,  Surrender,  Wardfliip. 

The  ^livat'.oif  and  fevera}  acceiit;itioa»  in  law  of 

the  word  (corfuttu^J  5-^.  b. 
What  thiAgs  necellaiy  to  ttie  effcocc  of  a  cafiassy 

I  TO.  b.  ii3.h. 
The  dirfcreiicc  between  a  cufto.n  anJ  a  preficrip- 

.  tion,  113.  h* 

lo  what  plarvs  a  cnflnm  may  be  al!ctiges.%  aral 
wlut  culli^ms  may  bo  idled^ed  in  u^tLtnu  iowti$» 
and  what  in  boroughs,  33.  b*  no.  b. 

Why  they  may  alter  the  common  law,  113.  a. 

C  uiloms  agaiult  reaibn  void,  59.  b.  ^9.  a.  14a  a. 
141.  a. 

Wh«e  a  cuftom  within  a  manor  to  hnve  a  fine  rf 
every  tenant  for  mairymg  tif  his  daughter  with- 
out the  I'ird's  lueiice,  Ib^Ul  be  gutxl,  and  wtiae 
not,  139.  b.  140.  X 

In  wiiat  cudums  a  prefer iption  ought  to  be  alledgedi 
and  in  wh.«t  n<it,  175.  b» 

Culh)m  of  Borough  Englifh,  what,  110.  b.  24a  b. 

Cudom  that  the  youngeft  fon  fhall  inherit  if  be  be 
not  of  the  half  bhxid,  good,  140.  b. 

Cuftnm  thai  the  cKbft  daugUeror  tftcr  ooly  (haU 
inherit,  good,  UhL 

Ufa7,e,  and  not  ufar;e,  a  gotid  argument  in  law  foe 
proof  or  difpiouf  of  any  matter,  iSi .  a.  b. 

Damages.  ^V  e  Abettors,  AvcmiCDt,  Dower, 
Q^uare  Ifftpc^iit^  Stat.  8.  if.  6.  r.  9.  oiGh' 
cefier^  c.  I.  VVafte. 

The  proper  fignification  of  the  word,  2  57.  a. 

Where  upon  a  joint  action  and  recovery  by  pir- 
ceners,  damages  Ihall  inure  to  ihtm  in  feverJ:r, 
ruS.  a. 

Where  upon  a  rcroveiy  in  waftc  by  the  anri  and 
niw'ce,  for  waftr  done  in  I  he  life  of  the  ot^tcr 
filler, the  aunr  only  fhall  rcccwer  damages, //ni 

Wl»cre  upiMi  a  recovciy  in  wafl*!  hy  tlietcn^int  fcjf 
life  and  him  i'l  the  reverfuMi,  he  in  the  revtrfii*! 
only  thall  recover  damages,  42.  a. 

Where  in  an  a6\i»)n  of  irefpa  s  damages  fl;;*ll  he  re- 
covered fm  the  entry  only,  and  wlic;  c  for  all 

mean  iK'cup  .li»>n,  257-  »• 
Where  ui  a  writ  of  entry  upon  tlw  ftat.X.  2.  da- 

^lage^  only  th  dl  be  reco?\;r;d  for  the  c;nr>',  and 

not  for  the  mean  pjofiif,»57.  a. 
Where  uptm  a  feoffment  hy  a  tliUfcillr  to  divers 

perfons,  the  f\  1  vivor  not  agreeing  lo  ihc  feotf- 

ment  lliall  be  cxcufed  uf  dariHges  in  a  wiitof 

entry,  269  b. 
Whcic'thc  plainriffmay  rejeafc  damap*,  and  hare 

judgment  uf  t)M  principal,  355*  b. 

Dav.     See  D.-bt,  Payment,  Tkne. 

The  legjil  acccftaion  of  the  word,  i  ^4.  h. 

The  common  days  lictween  fumnions  ia  real  ac- 

tiorfc,  <and  the  return .  ibid. 
The  duvs  anciently  allotted  to  felon«i  in  trial  of  lifr 

to  moke  their  dcfsnce,  and  iIks  couife  of  pnv 

csediss 


J 
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ce«ilinfr  in  t!i«  kin;:  bench  u^n  indi^ment  at 
this  liny,  ii'«/. 
^"b^t  are  faid  tins  fpccUUsy  jiad  what  Ala  grMitt^ 

134.  b«  1^5.  a.- 
In  -what  cafci»  fach  days  are  gran tctl^  mid  in  what 

not,  i'r'i/* 
To    what  piii-p<ife  the  day  nimji prlui  and  the  diy 

in  bank  ;«re  fh'ul  all  one,  1 75.3. 
"W^hat  .'^rc  f.iid  diei  juriA-C!,  .md  *^/rri  W9«  jurlSci,  1 3  5.  9* 
Wliat  diesutt'JiAiiif'AXiK\  diei  n,tturale.>,  135.  a. 
At  wKAttimc  foreign  notions  begin  to  account  the 

dny,  135.  a. 
"What  Ihall  he  (aid  a  y?nr,  half  a  year,  a  qunrter  of 

a  yeai't  andwhat  ainonth)  in  legal  cumpotution^ 

135.  b. 
^^''hcMC  the  common  law  give  the  dilTeifee  a  year 

and  a  day  after  his  cl.iim  to  enter,  the  <lay  oif  his 

cl.tim  (hall  betaken  incluftvely,  255.  a. 
WTicTC  in  a  protection  of  profedluie,  for  one  year, 

tbe  day  of  the  ttjle  ihall  be  taken  inclufively, 

1 30.  h. 
An  advice  to  ftudencs  in  fpending  the  day,  64.  b. 

Dean  and  Chapter.     See  Biihop,  Clergy, 

Coqioration. 

Tiie  etymology  of  the  woi-d  dean,  95.  a. 

The  niann«;r  h«i\v  dcan;>  come  in  and  ate  inftalled 

at  thii  day,  and  how  formerly,  9 5.  a« 
C]i3pter  wluty  and  the  feveral  foits  of  chapters, 

ituL 

Debt.     See  Acceptance,  Attornment,  Con- 
trad,  Execution,  Infant. 

WTiere  an  adion  of  debt  lieth  for  rent,  and  where 

nut, 47.  a.  b.  s7* 
"^'hat  Ihall  be  faid  a  good  plea  in  debt  for  rent, 

47.  h. 
Where  an  a^ion  of  debt  for  relief,  efcuage,  &c. 

and  where  not,  47.  b.  83.  a. 
What  fliall  he  a  fufficient  contract  whereupon  to 

«  ground  an  action  ot  debt,  and  what  not,  162.  b. 
Vbere  upon  payment  of  mone^  at  feveral  days  an 

a^ion  of  debt  lietli  not  before  tlie  laft  day  be  pai\, 

47.  b.  292.  b. 
Where  it  lies  on  a  judgment,  251.  h. 
Where  the  executors  (hall  have  an  a«*lion  of  debt 

for  the  arrearagiet  of  rent,  which  tlie  teltator 

hi  mfclf  could  1101,  146.  b. 
Where  an  action  of  debt  lieth  againft  an  infant 

upon  a  contrad),  and  where  noi,  1 7a.  a. 
Where  by  a  releafe  of  all  debtb  an-  execution  (bali 

be  dttcharged,  76.  a. 

Decies  tanium. 
Where  it  lies,  369.  a. 

Deeds.  See  Charters^  Chattels,  Defeafance, 
Dower,  Eftop]>el,  Exchange,  Habendum^ 
Inrollment,  Liven',  Obligation,  Parti- 
tion. 

A  deed,  what,  and  what  things  incident  thereimto, 

45.h.  171.  b. 
The  divers  kinds  of  deeds,  1 ;.  h.  36.  a. 
The  feveral  parts  of  a  deed,  and  the  naturp  and 

offioe  of  each  jMit,  6.  a.  22;.  a.  b. 


,  Where  a  deed  (hall  be  good,  albeit  the  fonrul  and 

orderly  parts  thereof  be  wanting,  7.  a. 
The  uitterence  between  a  deed  .uul  a  charter,  9.  a. 
What  Aiall  be  did  a  good  delivery  of  a  (Jeed,  aud 

what  not,  36.  a.  4 ).  h. 
Where  a  dce^l  (ball  receive  trial  p<r  fKus,And  where 

by  the  com  t.  ^5.  b. 
Divers  rule^  concemiag  the  conftru6lioD  of  deeds, 

36.  a. 
The  antiquity  of  fcding  deeds  and  charters,  7.  a. 
How  the  dates  ofdceds  were  anciently  omitted,  6  a. 
Where  every  deed  ought  to  be  in  parchment  or 

paper,  35>b.  171.  b.  Z29.  a. 
Where  a  letter  of  aiKirney  may  be  contained  within 

a  deed  of  feoffment,  imd  where  not,  51.  b. 
What  inheritances  ihall  pals  without  deed,  and 

what  not,  121.  b. 
Where  and  why  a  deed  being  pleaded  ought  to  be 

(hewed  in  court,  3  c.  b.  121.  b.  225.  a.  b. 
What  manner  of  deed  is  pleadable  io  court,  and 

what  not,  225.  b. 
Where  a  ftrangerto  a  deed  may  take  benefit  there, 
by,  wittu)ut  (he wtug  the  famein  court,  and  where 
not,  267.  h.  317.  b. 
Where  aod  by  uhai  perfons  a  condhion  may  he 
pleai'ed  without  (hewing  a  deed   in  court,  a4)d 
wticie  and  by   what  peiions  not,  225.  a.  b. 
226,  a.  39V  ^» 
Wiiere  the  deed  of  condition  ought  to  be  (hewed, 
albeit  the  condition  be  executed,  afid  where  not, 
226.  a.  227.  b.  228.  b. 
Where  a  deed  rem.t:ning  in  one  court  may  be  plead- 
ed in  another  court  without  (hewing  forth,  33.  b« 
Where  a  deed  (hewed  in  court  (hall  be  faid  to  re- 
main in  the  cuAody  of  the  court,  and  where  in 
the  cuftody  of  the  party,  231.  b. 
A  deed-pbll,  wliat,  and  whence  fo  called,  229.  a. 
Where  one  perfon  may  take  advantage  of  a  deed* 
poll  made  to  another,  and  how,  23  (.  a.  b,  231. 
a.  b. 
The  dcfcription  of  an  indenture,  and  by  what  names 
it  was  called  anciently,  and  by  what  at  this  day* 
229.  a.  143.  b. 
Where  a  deed  beginning  Iltec  uLnturaj  and  without 
any  actual  indenting,  (ball  be  no  indenture  ;/»•« 
if  the  parchment  or  paper  be  indented,  though 
there  be  no  fuch  words,  143.  b.  229.  a. 
Tl'.e  feveral  kind.'^of  indentures,  and  the  forms  of 

them,  229.  b.  230.  a. 
Where  upon  a  gift  in  tail  by  indenture,  the  part  of 
the  donee  after  his  death  %\  ithout  ilfue,  (hall  be- 
long to  the  donor,  229  a. 
Where  an  indenture  (hall  be  fatd  the  deed  of  the 
feolYee,  albeit  no  mentioq  be  made  of  putting  his 
'    feal  to  the  deed,  and  where  not,  230.  b. 
Where  a  man  (hall  take  and  be  bounu  hy  an  inden- 
ture, albeit  he  never  fealed  the  deed,  and  where 
not,  230.  b.  23 !•  b. 

Default.     See  Difceit,  Nonfuit,  (find  Et  Dc- 
fwceat.  Retraxit^  Recovery. 

The  legal  acceptation  «f  the  word,  159.  b. 

The  leveral  caufes  allowed  by  the  law  for  faring  a 

default*  259.  b. 
Where  fickncfs.lhall  be  nucaufe  to  lave  a  default, 

ibid,  , 

Where  judgment  final  (hall  be  given  in  a  wnt  M 

right  upon  desalt  of  the  tenant,  295*  h* 
b  3  Defeafance* 
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In  u^ Jl  f<l>ccficf>  crisrt  OCffat  to  b»  U>: Jca,  a:iJ 

it",  ft 
T'.?  a.a:  -^  r*T  j-v!  mnf.'icf'on  of  the  coons  cf 

ki'-r' -be    "I  »- .:  r-'^TXf  i-ple^*, -|   h. 
1  .ic   o  >•  t>  «,    .. .,  i(  ^. ..  of  (he  flicnlfy  and  CDiat- 

^ :.:  c^  '.^^i^ti.  J  CO  .ft  acfj  Its  j^r/.  -'t'.i>i,  )S.  a.b« 

^44  a. 

W  !.  c  ch«  Goott  fh  'II  ta*';;e  (if,  ^S.  a. 
C«JUf*  r»f  rrciu  i»t^«c  Li.i'^'s  It'*,  h.  i^   ju 
^-.»  of  rea<r4,  %kluc  i\te^  h.'.J  plea  of,  s6o.  & 
■I      uf  f«cur«l,  l.(ru-  erc^edy  i6c.  a» 

Cv.'  /A  /^/J.     See  QtnJ  Ei  defmccai^  Refcett, 

Stat.  7/1  3.  r,  3. 

Where  orwm  a  rer-tvcnr  it.  an  j:bon  of  iraftsarp-nft 
ih;  I1.1.I1  nd  a  i«J  u'ifi  hy  Jciault,  the  uif<r  iImII 
hare  4  (•)  \h  z.tt^,  'iSS*^ 

CurtcTy    of   EmlanJ.      Sff    AttomxDcntv 
\\  rtiic,  \V arrant V. 

The  J  fcr.ption  uf  .\  'e  i.n-  Hr  the  turief/  of  Eng- 

1  »ti«i,  .I'lj  M'hy  f(i  c- 1  ^(J,  ?().  a.  7c-  a. 
Of  v\'i..t  iS:n;N  i»ic  lin;l>.mil  *Y*A\  be  tenant  by  llie 

riLicfy,  ar.il  of  \v!;.i{  iiuC,  19.  a.  h.  30.  b. 
Or  \vU..'  fdute  (>r  tJic  w:fe  the  liu(h.ftul  (hn!l  be 

'  ;it  nt  by  titc  Curc')y  aiul  uiiic  iviitt  29.  h. 
Of  \v.i..(  feifm  of  t!ic  wife  rh«  hu^tiJ  \\u\\  be 

teniiic  by  ttic  cuttcfyi  anJ  of  vbhat  not,  29.  a. 

40.  a. 
Wh^re  Uie  hufbiiiJ  ^jII  be  tenant  by  the  curtefy 

«>l  an  eftjie  in  fufpence,  nnU  whrre  m>l,  i^).  b. 
WMere  a  friftn  fkall  he  fiifii>'ient  to  m  ike  ;i  ten  incy 

by  the  curtefy,  that  (hall  luit  make, a  fy>JJ\lJlo 

frtd'tt,  f  5,  b. 

Wlwre  itic  Inifbjnd  fhiJI  he  tenant  hy  the  cortcfy 
(if  a  fcifin  of  hb  wife  hai  by  iitfrudoii  upon  the 

king,  30.  h. 
Wha'  time  of  having  iffnc  fu.Ttcient  to  entitle  the 

htiibjiiil  to  be  tenant  by  the  cuf  tefy»  anU  vvh.1i 

no:,  Z9<  h.  30.  a. 
WiiJt  manner  iit'ilfue  fuHicicnt  to  entitle  him,  aud 

vvliat  not,  19.  Ii. 
Wljcre  thv-  hu:b»nJ  fh-ill  be  tenant  hy  the  curtcfy 

wiiho*il  ItaviMt;  ilfue   30.  a 
Wlicre  tl'.e  hu(b  lul  ihalt  he  tenant  hr  the  curtefy 

nf  an  eftate  of  ilie  wile  dctermiiicUy  and  wheie 

not,  10  A,  t 

%V li.it  tilings  neccifary  to  a  tenancy  hy  tlie  cortefy, 

)o.  a. 
To  wlvii  piirpofes  the  eflate  of  the  hviAs.niid  after 

rll'ue  \i  refpccttfd  during  :he  life  of  the  wife,  30* 

.1.  77  J.  114.  h. 
Where  the  hulband  after  the  death  of  the  wife  cm* 

not  \v.ii/e  his  eftatc  by  the  cuitefy*  and  claim  by 

dc»  if'.',  ^o.  a. 
Wlcre  the  crying  of  the  child  is  not  neceflary  to 

e«.iitle  tlte  hufb.ind  hv  the  curtAfx',  ^o.  a. 
Whffc  fhc-hnlb.jnd  (hall  be  lemmr  by  the  curtcfy, 

albeit  (he  ilfue  c:inr)ot  by  j>olUbility  inlierit,  and 

where  not,  29.  a.  40.  a. 
In  wlut  cifvs  A  man  hy  havin*  iffae  fh.^llhe  tenant 

by   the  curtefy  where  a  ui  man  ihall  not  be  eii* 

doweiU  30.  a.  h. 
>\'Lgu  aud  wLy  the  hu(band  (hall  be  taiant  by  the 
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C  ufioms.     5>r  Dcirife,  GxreOdnd.  Prricrip- 

;x>r^  Rcftxf,  SuncodcTy  Wanifhip. 
T?«  ^i«3tAia  afld  fereni  a&aepc^iaQ&  JD  iatr  of 

?*<  «  r.fli  f .  - --^tir     5 *-  h. 

Wti^K  ttu^^s  Dcceliary  to  tbe  cflencc  of  a  otftaOy 

110  h.  II]. b. 
The  u-rcreiiwc  b^seen  a  cxiftckTi  aoJ  a  prcfimp- 

tkiOt  1 .  3.  h* 
!•  wtijt  pl:ws  a  collar  may  be  aCei^sek*,  acJ 

wUrt  uultt  iB%  may  be  ulleJ^cJ  in  p-»Lrifa  taiCij2> 

a.id  wImC  tn  bo« (*ug!r^9  33.  b.  lie.  b. 
XV  Sv  tficy  m*y  ahcr  the  ccjoionuu  Uw,  1 13.  a* 
C  uAvm*  :«r4r.iil  rcaCua  Toid*  59.  b.  69.  a.  14a.  a. 

141.  2.. 
XViUiie  a  coi^  mi  withia  a  mainr  to  hrre  a  6ne  ef 

ev<;i7  icn.iiit  for  oiairymg  of  i.i>  daogtiCcT  "vkb- 

uuc  the  i- Mil's  luc»»cc,  thail  be  ^lhaI,  acd  vUae 

r.oc,  179.  h.  140.  X 
lo  Hi  lar  4.  ufl(Mns  a  prefer  iptioa  oosbt  to  be  aDedscd» 

and  HI  uh*t  ntiC.  175.  b* 
CiiihHii  of  Borottgh  Ensliibf  what,  no.  b.  240  b. 
Cuftom  tli.it  tlie  youngell  Con  lliali  tnlterit  if  be  be 

niK  of  the  lialf  blood,  good,  140.  b. 
Cuftinn  that  ilic  cld^ft  daugUcr  or  fiilcr  only  (ball 

inherit,  good,  iV/.-i. 
rf.i7.e,  and  iuk  ufa';e,  a  S^od  an;unient  in  law  for 

pruof  or  di<'pi  ouf  of  any  matter,  Si .  a.  b* 

Damages.  S  c  Abettors  AvcrmcDt,  Dower, 
Quarf  Lnt>c'iit^  Stat.  8.//.  6.  r.  9.  o(Gl»- 
cefln\  c,  I .  Wafte. 

The  proper  Agiiification  of  the  word,  157.  a. 
Wh«rc  upon  a  joint  actMMi  and   rec:>very  by  pv- 

ceners,  damages  lluUl  Aiure  to  them  iH  fev^raiiVf 

fuS.  a. 
Where  upon  a  rrroveiy  in  wafte  hy  the  aunt  and 

ni.'ce,  for   w:ill;  done  in   (he  life  uf  the  o£*ier 

fi  tie  I,:  he  aunr  «mly  fhall  rijcovcr  dai-n^ges,  rf  ui 
Whcrti  ii|WHi  .1  rccoveiy  in  w.ifl*:  hyihetawnt  for 

life  and  him  in  the  reverfuni,  he  m  the  revcrfMU 

(Hily  (hall  recover  dam.iges,  4Z.  a« 
Wlicre  in  :ui  ad  ion  of  ircfpa  s  jama?ei  (h.«U  be  re- 
covered for  the  entry  only,  and  wlicre  for  att 

mean  «»»:i.u|i  tion,  257.  a. 
Where  10  a  \\t\k  of  entry  upon  tlie  ftat»*.  1.  da- 

m.iges  only  ih  \\\  he  rccowr:d  for  the  Ci«r}",  aad 

not  for  the  mc:in  pio6lr,257.  a. 
Where  upon  a  feoffment  hy  a  di(!ieift.r  to  divrrt 

pcrf«>ns,  the  fv  1  vivor  not  agreeing  to  the  fco4- 

mcnt  flirdl  he  cxcufed  of  daipages  in  a  wiitrf 

entry,  269  h. 
Whcic  the  plaintiff  may  rejeafe  damajtf,  and  have 

judgment  uf  ilie  |h  inqipal,  355-  b. 

Dav.     *^^c'  D.^bt,  Payment,  Tioie. 

The  legal  iKC^aion  of  the  word,  i  ^4-  K 

The  con^mon  days  between  fummons  in  real  sc- 

ttorft,anJthc  return.  »AiW. 
The  davs  anciently  allotted  to  felon*;  in  trid  »f  Ii?e 

10  moke  their  dcfencei  and  Uks  couife  of  pn»- 

cccJjsS 
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CMiVins  in  t\tc  kins^  bench  upon  indi^ment  at 
this  day, /7'ir/. 
Wbat  are  faid  Jin  fpcciulttf  and  what  diet  gratite^ 

134.  b«  1^5.  a. 
In  tvLiat  cafes  f acb  days  are  gr^mtcd^  nnd  in  what 

lint,  j.'fi/* 
To   what  piiipofe  the  day  o(mJi prlui  ;ind  the  diy 

m  bank  are  fiiid  aU  one,  175.3. 
"What  are  faid  <//>»  juridieiy  .«id  Set  mn  juri'Ttci,  135.  ^ 
What  iliiit-tttiJiJ  il,»fim*\  tlie%nMurale>j  135.  a. 
At  what  time  foreign  naciuns  begin  to  account  the 

day,  135-  J»- 
What  (hall  he  faid  a  year,  half  a  year,  a  quarter  of 
a  yeao  and  what  a  month,  in  legal  cumpiuaciony 

135.  b. 
WlicM  c  the  common  law  g  ive  the  difteifee  a  year 

and  a  day  after  his  cl.iim  to  enter,  the  <lay  of  his 

claim  (hall  betaken  inchifively,  255*  a. 
Vhcrc  in  a  protection  of  profc^uie,  for  one  year, 

th«  day  of  the  ttjle  ihall  be  taken  inclufively, 

1 30*  b. 
An  advice  to  ftudents  in  fpeuding  the  day,  64.  b. 

Dean  and  Chapter.     See  Biihop,  Clergy, 

Coqioration. 

"Hie  etymology  of  the  word  dean,  95.3. 

The  manner  how  dean:>  come  in  and  .'ue  inftalled 

at  thi»day,  and  how  formerly, 95.  a. 
Chapter  what,  and  the  fevcral  forts  of  chapters, 

Debt.     See  Acceptance,  Attornment,  Con- 
tract, Execution,  Infant. 

Where  an  ndion  of  debt  lieth  for  rent,  and  where 

nut,  47*  a.  b.  S7* 
What  Ihall  be  faid  a  good  plea  in  debt  for  rent, 

47.  b. 
Where  an  adlion  of  debt  for  relief,  efcuage,  &c. 

and  v.'here  not,  47.  b.  83.  a. 
What  ih.dl  be  a  fuiBcient  contract  whereupon  to 

•  frrotind  an  adlion  ot  debt,  and  what  not,  162.  b. 
Where  upon  payment  of  money  at  fevcral  days  an 

a'flton  of  debt  lieth  not  before  the  laii  day  be  pall, 

47.  b.  192.  b* 
Where  it  lies  on  a  judgment,  251.  h. 
Where  the  executors  (hall  have  an  aiflion  of  debt 

for  the  arrearages  of  rent,  which  tlie  teltator 

himfelf could  not,  146.  b. 
Where  an  action  of  debt  lieth  again  ft  an  infant 

upon  a  contradl,  and  where  not,  1 72.  a. 
Where  by  a  releaie  of  all  debts  an  execution  Ciall 

be  difcharged,  76.  a* 

Decies  tanium. 
Where  it  lies,  369.  a. 

Deeds,  See  Charters,  Chattels,  Defeafance, 
Dower,  Eftoppel,  Exchange,  Hahendwn'^ 
InroUnient,  Livei)-,  Obligation,  Parti- 
tion. 

A  deed,  what,  and  what  things  incideht  thoreunto, 

45*  h.  171.  b. 
The  divers  kinds  of  deeds,  ^ ;.  b.  36.  a. 
The  feveral  parts  of  a  deed,  vnU  the  natiu-e  and 

ofiice  of  each  part,  6.  a.  22  ;.  a .  b. 


,  Where  a  deed  (hall  be  gootl,  albeit  the  formal  and 
orderly  paru  thereof  he  wanting,  7.  a. 
The  liittcrence  between  a  deed  .ir»d  a  charter,  9.  a. 
What  (hidl  be  f.iid  a  good  delivery  of  a  deed,  and 

what  not,  36.  a.  4.).  b. 
Where  a  dcc*l  (hall  receive  trial  per  paisjAnd  where 

by  the  court.  ^5.  b. 
Divers  rule&  con«.eming  the  conftru6lioD  of  deeds, 

36.  a. 
The  antiquity  of  fcding  deeds  and  charters^  7.  a. 
How  the  dntesofdeeds  were  anciently  omitted,  6  a. 
Where  every  deed  ought  to  be  in  parchment  or 

paper,  35*  b.  171.  b.  229.  a. 
Where  a  letter  of  ationiey  may  be  contained  within 

a  deed  of  f«oHmcnt,  and  \v  here  not,  52.  b» 
What  inheritances  ihall  pal's  without  deed,  and 

what  not,  121.  b. 
Where  and  why  a  deed  being  pleaded  ought  to  be 

(hewed  in  court,  35.  b.  12 1.  b.  225.  a.  b. 
What  manner  of  deed  is  pleadable  io  court,  and 

what  not,  225.  b. 
Where  a  ilrangcr  to  a  deed  may  take  benefit  there- 
by, witlmut  (hewiug  the  famein  court,  and  where 
not, 267.  b.  317.  b. 
Where  and  by  w  hat  perfons  a  condition  may  he 
pleaded  without  (hewing  a  deed   in  court,  and 
where  aod  by   what  peiluns  not,   225.  a.  b» 
226,  a.  393.  a. 
Where  the  deed  of  condition  ought  to  be  (hewed, 
albeit  the  coodiilon  be  executed,  aiid  where  uot» 
226.  a.  227.  b.  228.  b. 
Where  a  ileed  rem.'.iuing  in  one  court  may  be  plead- 
ed in  another  ctnirt  without  (hewing  forth,  33.  b« 
Whe:e  a  deed  (hewed  in  court  (hall  be  faid  to  re- 
main in  tite  cu(l(Mly  of  the  court,  and  where  in 
the  cuftody  of  the  party,  231.  b. 
A  deed-phll,  wliat,  and  whence  fo  called,  229.  a* 
Wliere  one  perfon  may  take  advantage  of  a  deed* 
poll  made  co  another,  and  how,  231.  a.  b.  231* 
a.  b. 
The  defcripiion  of  an  indenture,  and  by  wliat  names 
it  was  called  anciently,  and  by  what  at  this  day» 
229.  a.  I43>  b. 
Where  a  deed  beginning  Hcec  id<niura^  and  without 
any  a^ual  indenting,  (hnll  be  no  indenture  j/ri»x 
if  the  parchment  or  paper  be  indented,  though 
there  be  no  fuch  words,  143.  b.  229.  a. 
Tl'.e  feveral  kind?  of  indentures,  and  the  forms  of 

them,  229.  b.  230.  a. 
Where  upon  a  gift  in  tail  by  indenture,  the  part  of 
the  donee  after  his  death  without  iifue,  (hall  be- 
long to  the  donor,  229  a. 
Where  an  indenture  (hall  be  faid  the  deed  of  the 
feotf'ee,  albeit  no  mentior^  be  made  of  putting  his 
*    feal  to  the  deed,  and  where  nnt,  230.  b. 
Where  a  man  (hall  take  and  be  bouno  hy  an  inden- 
ture, albeit  he  never  fcaled  the  deed,  and  where 
not,  230.  b.  231*  b. 

Default.     See  Difceit,  Nonfuit,  quod  Et  Dc- 
forceaty  Retraxft^  Recovery. 

The  legal  acceptation  of  the  word,  159.  b. 

The  levcral  caufes  allowed  by  the  law  for  faving  a 

default,  259.  b. 
Where  ficknefs  (h«ll  be  nu  caufe  to  lave  a  default, 

ibid. 
Wlicre  judgment  final  (hall  be  given  in  a  wnt  of 

right  upon  deEsiult  of  the  tenant,  295.  b. 

b  I  Dcfcafoiice* 
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Dcfeafance.     Sre  Deeds,  Execution. 

The  derivation  of  the  word,  a  ^6.  b. 

Where  and  what  inheritances  may  be  defeated  by 

indeat-iires  of  defeafaace,  and  where  aad  what 

noCy  136.  b»  S37.  a* 

Defence. 

WTia*",  and  the  derivat'on  of  it^  lay.  b. 

When  to  he  ufcd,  127.  b. 

Divided,  if:/. 

How  to  be  made,  i^/V. 

Deforcement.     S^r  Abatement. 
The  figni^catiun  and  derivation  o>  the  word,  33 1*  b. 

Degrees.     See  Frankmarriage. 

Thefeveral  fores  of  degrees  in  a  writ  ofentry, 

138.  b. 
What  efbite  or  change  fhatl  make  a  degree  to  have 

a  writ  of  eutry  in  the  ^r;,  and  what  not|  239.  a. 

31S.  a. 
Where  albeit  the  degrees  be  once  paft,  the  writ 

muy  be  brought  witlitn  the  degrees  again,  2  39.  a. 
Where  two  eftates  fhali  make  but  one  degre«  in 

a  writ  of  ftutryi  ibid. 

Demand.     See  Releafe,  Requeft. 

The  feveral  kinds  of  deman^<,  aoi.b'. 

At  wh.1t  place  and  time  a  demand  of  a  rent  to  en- 
ter fur  a  condition  broken,  or  to  i>ave  an  alfife, 
ougtit  to  be  matle,  and  at  what  not,  144.  a.  15). 
a.  b.  20 1,  b.  ao2.  a. 

Where  a  diftrefs  m>  gi  anted  upon  not  payment  and 
demand^  ye:  the  grantee  ma/  diArain  after  the 
day  of  paymenti  without  any  demand|  144.8. 
402.  a. 

Demurrer.     See  Statute  ^y  El,  \  ^  ^ 

Pemurrer  what»  and  whence  derived,  71,  b. 

The  form  of  a  demuner,  71.  b. 

The  feveral  kiiuU  of  demurrers,,  72.  a. 

What  ihi:)gk  are  admittt^d  by   a  demurrer,  and 

what  nor,  72,3. 
Where  ther<i  is  a  demurrer  for  pnrt,  and  iflqe  for 

other  party  which  ftiall  be  lirfl  tried,  72*  a. 

115.  b. 
Tlie  courfe  of  tht*  proceeding  of  the  judges  upon  2 

demui  rer,  72.  a. 
Where  the  party  fhall  aUcdge  fpecial  matter,  and 

conclude  with  a  denuiner,  72.  a. 
Where  a  demurrer  may  be  upon  a;  J  prier,  receipt, 

vouct>ei-,  waRcr  of  l:uv,  Sec.  7  •.  a. 
Where  the  puty  fliall  \vr  compelled  to  join  in  de- 

muisrery  aiul  where  not,  7a.  a. 

Dene,  Denne. 
The  meaning  of  the  words^  4.b.  5.  b. 

Denizen.     Sfc  Alien,  Ligeance* 

The  etymolojry  of  the  wor*!,  129.  a. 

The  federal  ac  :ept:ifi.)ns  of  the  word,  129.9. 

The  diiterwicc  betwwco  aatuFaiizatiujii  and  dcnisa* 


tion  by  the  king's  letters  patents,  8.  a.  ia9«  a» 
Denizen  may  purchafe  lands,  2.  b.  S.  a. 
WbatilTue  of  the  denizen  may  inherit,  a.  b.  8*  a. 

Departure.     See  Adion,  Pleading,  JUtraxiu 

Departure  in  pleading,  304.  3l 

Where  the  rejoinder  conuining  matter  fab fequent 
to  the  bar  Ihall  be  a  depaiturc,  and  where  not, 
304.  a; 

Where  the  defendant  pleads  performance  of  core- 
nn  Its,  and  the  plainti^  replies  that  be  did  ooC 
fucli  an  9dt,  fcc.  to  fay  thut  he  offered  to  ilo  it* 
and  tl)e  plaintiff  refufed,  (haU  be  adepartui«» 
304.  a. 

Where  the  party  intitleth  himfelf  by  the  coramon 
law,  to  make  it  good  by  a  cuftoni  or  ad.  of  par- 
liament, fhall  be  a  departure,  304.  a. 

Where  the  party  pleads  an  cftate  generally,  in  his 
fecond  plea  to  maintain  it  by  a  matter  t2Uita- 
mount  in  law  (hdl  be  a  departure,  304.  a. 

Whei'c  the  plaintiff  counts  of  a  gift,  and  maintains 
in  his  replication  by  a  recovery  in  value,  this  is 
no  departure,  Hid, 

Where  in  an  a^ion  tranfitory  the  irarytn;  of  the 
piaintii?^  in  his  replication  fiiom  the  time  and 
place  allcdged  in  the  count  ihall  be  no  depacturey 
382.  a.  b. 
.• 
Deraignment.     See  Warranty. 

The  fi7.uific:.tion  and  derivation,  of  the  ivonit 
J  36  t. 

Detinue. 

Where  and  for  what  things  a  wr^t  of  detinue  lieth, 
and  where  and  for  what  not,  286.  h. 

Where  the  defcndnut  ihall  wage  his  law  in  a  deti- 
nue, and  where  not,  ibid. 

Where  in  r  detiiuie  of  charters,  fummons  and  fcve- 
rance  lieth,  2S6.  b. 

Where  a  rebafe  of  n6lion«  perfonal,  ihall  be  a  good 
plea  in  detinue  of  charters,  ibid. 

Where  a  c.^tpiui  lieth  in  a  detinue»  and  where  not» 

'  titd. 
This  n^on  is  now  difufed,  and  why,  Hid. 
In  w-hat  cales  'tis  better  to  brirg  an  action  of  de- 
tinue, than  au  adion  of  CAJver,  :£m/. 

Devife.  5"^^  Attornment,  Condition,  Entry, 
Stat.  52.  //.  3.  r.  I.  34.  H.  8.  c.  5. 
Tc (lament,  Ufes. 

Thr.  fijjnification  of  the  word  (devife)  1  if .  a. 
WiiPi'L  ilcvif'es  ou^ht  to  h.tve  CMii^rtiftion  accfwd- 

\\\^,  to  tlic  intent  of  the  devii'or,  and  where  not, 

75.;!.  312.  b. 
Whei  e  an  inh'^titancc  ihall  pafs  by  devife  ^without 

tlu'  W(>id  (heirs)  9.  b.  322.  a.  h. 
Why  ill  de\^f"s  a  greater  latitude  is  alluwcd  than 

in  any  conveyances,  9.  h. 
When  a  fuMequent  devife  Hiall  not  be  areTocasioa 

of  t^'e  fi-rmcr,  iii.  b. 
A  i'ev-ife  to  a  man  and  his  heirs  males,  a  good 

tft-jte-iml,  27.  a. 
\Vhci\-  bv  .1  devife  to  a  man  and  his  heirs  Males  the 

fon  of  his  daughter  ihall  not  inherit,  a?,  a. 
Where  an  cdate   may  pafs  by   devife,  that  can- 
not by  a&  be  cxecnted  in  the  life  of  the  dcTifort 

44.9. 

Where 
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Where  the  devifee  fhall  t:^e  the  thing  devifcd 
without  the  allent  oi  the  excciitui's,  ai*U  where 
not,  1 1 1,  a.  • 

"Where    upon  a  tlevife  oi  lands  the  freehold  (hall 

.   be  ("aid  in  the  devifee  before  entry,  ma. 

Wliat  remedy  the  devifee  li.uh  upon  the  inti'ur:on 
of  a  (Iranger,  and  adilccnt  call  before  his  cutcy, 

Pevile  of  lands  by  cuftom  before  the  ftjiuics, 
where  good,  and  where  n4>t,  1 1  r.  a.  b. 

Where  by  a  cuftom  t'»  tlevife  lani!*:,  a  devife  of  a 
reTjt  out  of  the  fame  lands  Hi  all  be  good,  in.  n. 

Where devtfes  of  lands,  &C-  fincethc  ftatutcs  of  <z 
and  34.  //.  8.  fliall  b-3  ^oot',  and  where  not,  aiul 
where  fuch  devife«5  ihall  be  goxxl  for  the  wh<.lc, 
and  where  but  for  part,  1 1 2.  b./>*T  tot.  pjz. 

Where  ihc  cuftom  to  dcvifc  land>  h.ddcn  by  knighrs 
fervice,  fhail  continue,  nolw  i^hftanding  the  mak- 
inij  of  thofe  ftatutcs,  1 1 1.  b.  i  r  5-  a. 

Where  a  devil e  by  t!ie  hulband  to  the  wife  (hall  be 
good,  but  not  icr>»f'\i,  1  it.  a.  b. 

Wlu;i  e  a  deviie  of  lantls  to  be  fold  by  executors 
Ihall  be  good,  and  where  fuc!^  f.-le  by  them  (h  U 
'  be  gi»od,  and  where  not,  112.  b.  ii^.  a.  236.  a* 
p,:r  tot,  p  >j-. 

Where  a  feoffment  beint^  mride  to  the  ufe  of  a  Lift 
tviM,  or  of  fuch  jKsrf(j'^s  av  /h.iU  be  namet!  in  the 
laft  will,  the  ed.ire  fh.»ll  bp  fa  »l  to  pafs  by  the 
will,  and  Mhcru  by  li;e  fcoiTmcnt,  271.  b. 

Dilapidations. 

May  b3  fucd  for  in  the  fpiritu.il  court,  5".  b. 
Wheth(*r  an  a(flion  on  the  Cufc  will  li^  tor  them  at 
common  h-.w,  ib'ul^ 

Difability.  See  Alieii,  Capacity,  Excom- 
.   munication,  Oiitlawry,  Proleffio;). 

The  fc\fral  diral-sli^us  in  \?.\\  in  ti;c  pcrfon  to 
hr;ng  a:^y  acl-ou,  and  vv'u)  were  ar.eicij'-ly  dlf- 
ablcd^  and  wlio  at  tl>is  day,  12:^.  a.  135.  b* 

Dlfcelt.     See  QiioJ  Ei  DeJ\.rctat, 

Whore  upon  a  rt^ccjvei v  by  d;  f-ijlt  ii  an  a<5Vion  of 

walte  a  writ  i  f  ili^ceit  lierii,  ^j;.  b. 
Where  upon  a  r- c^.-.c-iy  by  t!e*':u:i:  had  ar^ninft  a 

j?crfoii  \\\  pii<on,  a  writ  of  uilLcit  licth  not, 

259.  b. 


Difcent.  See  xVppeal^  Attainder,  Chattels, 
Coirupt'Oii  01  Blood,  Eat:),  H^^ir,  In- 
heritance. 

The  ri[,nifi.MTinn  and  derivation  of  the  v.o:d,  237. 

Where  t'e  Iv  r  ihnll  be  in  by  tlifi-ent,  of  an  eftnte 
that  by  puilinility  could  not  be  his  ancifloi's, 
378.  b. 

Difclaimcr. 

The  etymology   and   fignificjijon   of  the   word, 

JC2.  a. 
The  fevcrr.l  kin  's  of  difclaimcrs  102  a* 
Where   and  what    perfons   may  dil'ciaim  in  t'lo 

Tcignioiy,  and  where  and  what  not,  103.  a.  101. 

b.  102.  a. 
What  is  wrought  by  fuch  difcbimcr  ii*  llic  fcij- 

oiory,  ;c;.  b. 


Whei*e  upon  the  difi  laimcr  of  the  tcmnt  In  real 
action,  the  demandant  ^lay  enter  before  judg* 
mem,  ^62.  a.  363.  a. 

Difcontinuance.  See  Condition,  Corpo- 
r4tIon,  Entry,  Stat,^  52.  /f.  8.  r.  28,  1. 
//.  7.  e,  20.  54  H.  8.  c.  20. 

The  ilc'fcription  of  a  di '"continuance,  315  a. 

7  he  «lcnvr.:ion  and  feveral  acctpiatii»ns  of  the 
won',  325.  a. 

How  m:i;jy  Icveral  ways  a  difcontinuance  may  be 
u  lo  i^ht,  and  to  the  prejuJice  of  how  many  fe- 
veral perfons,  ;!?.  a.  b. 

What  inheritances  may  be  difcontinued,  and  what 
not,  :27.  b.  37T.  b.  532.3,  b.  325.  b. 

Wiicre  tiie  duc.fting  (},r  difplacii.g  the  eftate  of 
r.iv  'I'.cr  by  :tlieii?.:ion  (ball  work  a  dlfcouliaM- 
r.ncc,  and  whet'en-it,  327.  b. 

Where  the  ^dienation  of  a  corpontion  was  a  dif- 
coniinuance  to  ti»e  Uicccilois  at  the  common 
law,  and  where  not,  .325*  b.  341.  b.  346.  a.  and 

b.  3n-'«. 

Wheic  and  what  aft  by  the  hufband  was  a  dif- 
continuance (u'  the  land<,  .fcr«  of  his  wife  at  the 
cunimo.i  hw,  a'nl  wiiat  fhajl  be  a  difcontinu- 
ance at  tiiis  ''<ay,  and  wher«,  and  what  not^ 
3 -•  6.  a. />'/«.♦./> '*■. 

\\'h..t  ;ict  or  con»evancc  bv  tenant  in  tail  (hall  be 

« 

a  ailcontinuniice  of  i^iecllacctail,  and  what  not» 

3^6.  b.  3:7.  a.  h.  32S.  a.  334.  b. 
Wli  re  the  fv^t.ftment  of  the  huiband  being  jointly 

feifed  in  fpecial  tail  with  his  wife,  (bull  l)e  a 

difcontinuance  to  the  iifue  after  the  death  of  the 

wife,  326.  b. 
Whcie  the  :dienation  of  one  j oin tenant  fhal I  be 

no  difcontinuance  tp  his  companion  furviving^ 

I'i'i.  a  '.27.  b, 
Wlierc  a  {>.  itnion  between  parceners  (hall  work 

IV)  ui:cr>i»tinuance,  173-  a. 
\7her3  a  warranty  a^texed  to  a  releafe  or  con- 

firmaiion   Ihall*  work    a    di (continuance,    and 

wl)t:re  lur,  328.  b.  329.3.  \y)*  a. 
Wheic  tl^.e   iwienfc    of  an   abbot  with   warranty 

lh..ll   be   no  d:fconiinuancc    to    Lis   fuccefTor^ 

^29.  a, 
V/here  the  grant  of  a  rent  in  fee  with  wairanty 

by  tenant  :n  tail  (hall  be  no  difcontinuance  to 

hi.s  ilfue,  but  at  his  elecVion,  332.  b. 
Where  tenant  in  tail  of  a  reiJt  difTeifes  the  ter- 

itiinnt.  a  icolf.nent  by  hmi  w'th  warranty  (liall 

be  '-.o  diconlinuanre  of  the  rent,  «//</. 
Whcic  a  c.i;.r;t,  rcU'.  i*-,  or  confiimaiion  iit  fee  ta 

a  lo  ec   fur  jear.s  b\  tcuait  for  lif>*,  or  in  t.iil, 

fli  '.ll  work  no  difcontinu.-.nce,  329.  b.  330.  a.  b. 

V»'iicr^'  \\\z  on'^cyaTice  of  .'n  inh''ritar.ce  that  lieth 

in  lively,  wliereto  no  U. try  is  rc^uiCte,  (hall 

worknci  ilifcontinn.uK/.  332.  b. 
Wlvrrc  a  fin::  levied  by  ten  nr  in  tai'  of  a  rovei  Hon 

itp  '.n  a  It.itc  fcr  years  fiiall  be  a  <lifconiinoanc<:  ; 

_/■«  of  a  jo\erfwm  u'  on  a  Icat'e  for  his  own  life, 

Wi.crc  a  leafe  by  ter.'^n:  in  t..il  t*or  the  life  of  the 
IclVcc  waa  a  difc(M5linn:»iKe  at  thecomm.>n  law 
dunr.'j  tl»c  paiiicxilar  clLi:c,  335.  a-  336.  a.  33!^?. 
h.  /'f.i  St;.t  32.  //.  8.  caf>,  iS.  where  fuch 
lenfc  (hjll  be  ^ood  at  tlii&  d^y^  and  wiicre  nor. 
il  4  Wlicrr 
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Wh^re  tht  frcehf»M  miy  be  JlTwO.uinueO,  a:i.l  not 

l!ic  rcvcilion,  3^3.  a. 
Where  n  rcverfttui  in  \te  up'n  a  leafe  Ci^r  liff ,  or 
cifl  Ml  Uil  [yvmr  cxecutrJ  in  ti.c  life  <»f  \ei  Ant 
ill  t:ijl,  who  miilc  the  cilAti^,  (b.ill  be  a  U  Ui>n- 
tiMUJuce  to  his  nXnc,  «iid  ulicie  uoc,  33)   a. 
^^4.  a.  335.  h. 
Where  a  gift  in  tai!  by  ten.iat  in  Mil.  riu\  ."t  rHr.jfe 
16  the  doiitre  In  fc-s,  ihiU  b.:  n«i  ilifcoirin.unce 
.tfter  the  lUath   of  the  tlonre   ui'htmr   ilfu? ; 
'caiof  alcifc  for  life^tnd  fuch  letcafc,  33  V  b. 
Wfierc  ten.ifit  in  t.iil  makes  a  Rift  111  tail,  ;t  fi.«tff- 
ineni  in  fee  by  ilx  donee  ftiAll  he  no  liuciMitinu- 
ance  after  his  death  without  ilfuc.  317  b. 
Where  U'H  nt  in  Dil  makts  a  fc««rrmpiu  of  a  ma- 
iKit   with  an  .iilvowuMt  ^ppcnd^iitt  a;ul  U>t5.  liii 
i  Tue    may  prefent  l>tfore  rccontir.ii  mc:  :   <«•  *» 
;f  ihs  feoffee  hid  prefcAted  iu  ihe  hi\s  of  the  te- 
nant in  tai',  353.  b. 
Wliere  a  fuie  mi  ^rant  and  rcni'cr  by  tenant  in  :;>tl, 
no:  executed  in  his  lif.*,  Ihall  be  no  difcontiuu- 
a:v:c  lo  ids  iifue,  ^3;*  b. 
Wlicrc  a  rrveiftoi  with  wairanty  tic:  cx^cu'eil 
in  ihc  ;ifc  of  icnaxit  in  lad  iball  be  no  OiUou- 
tiiuiaiicCf  lii.L 
Where  tenant  m  tail  dirtcifes  hi?  leifec  for  lif?,  and 
m.kcs  a  feoff  inent,  and  ilw  lefTe^e  dies,  this  Ihall 
be  no  difcoiitinuaMCc,  3^r  b« 
Where  a  fvMrfmcnt  by  tenant  in  tail  fo  him  in  the 
reverfion  or  remainder  (h-^U  bo  a  uilconimuanc?, 
and  where  n(»t,  32^.3. 
Where  a  rcver:ion  may  be  revti^ed,  and  yet  tbe 

difconiiniiancc  rcnnin*  335.  a* 
Where  tlic  eftatc  whicJi  uroiight  the  ilifcon'inu- 
ancc  15  defeated  by  sntry  for  condition  broken, 
•      &tf,  the  difconiinii^nce  ilfelf  is  avoided,  :  -^6.  b. 
Where  and  by  wh.  t  means  an  eftare  tail  mav  be 
uircoiitiniied  by  him  tlial  was  never  fciicd  of  the 
fame  eft  \ie,  and  where,  and  by  what  noi,  3.<J', 
b.  339  a.  b.  340.  a.  347.  a.  b. 
Whcie  the  efcheat  of  a  reverfion  in  the  life  of  te- 
nant in  tail  not  executed  in  his  pjrantcc.  rtiall 
wor)c  nodifcontinuatice  lo  the  iHiic,  340.  h. 
Wliere  111*-'  altena:ion  (»f  a  parfon,   prehcml,  &c. 
Ihall  be  no  dilcominuance  tQ  the  fuccclfor,  341. 
a.  b. 

Difparagcmcnt  in  Mirnajre.     See  5Iarri2ge> 

WarJllnp, 
The    cfym(jlogy    of   the    ^^ord   {difpar^.g^^mer.ij 

The  tevjra'.  kunK  of  difpa'r^.gcment'.   in  niatrin.^^i 

aiul  wh.-c   rtiall  he  laid  a  dilparagemeut,  <md 

wl\at  not,  ?o.  a.  h.  Ss  a. 
The  ptnahy  hiouired  by  the  lord  for  fuch  d»lV»- 

ragement,  80.  b. 
WhfVc  a  difpu"a;crpent  by  one  jointcnnnt  Ih  11 

he  a  forfeiture   tif  the   vvardfhip  as  to  lioih, 

80.  b. 
Upon  difpara;;emcnt  to  t)ie  heir  ^\lio  iball  enter 

and  ouli  the  «u.\rdian,  and  who  oof,  Hi.  a. 
Whcp^  lie   heir  nfctr  difpara?«ment  (hall.be  in 

w  aid  rg.iin,  and  wheie  not,  So.  b- 


Diffe.fin,  See  Abatement,  AfBfe,  Cover- 
ture,  Continual  Claim,  Jointrnants, 
Jtulgment,  Tenant  at  SufTeiance. 


Diflelfce,  Difleifor, 

W'iiar  he  may  r.ud  ul>at  he  ni«iy  not  do  befqie  re<v 
entry}  l^O.i^ 


The  i«efmiiion  of  a  dilTctfin,  and  ibe  fignii 

of  the  wiM'dy  153- b.  iSi.  a. 
What  fh  dl  be  faiil  a  dilleifm  of  a  rent  feck  to  iui#e 

an  r.flife,  a:id  wiMt  not»  1^3.  a*  b  x6i.b. 
Wh^t  Ihall  be  f.iiu  a  ditfeifm  of  a  rent  fervicey  and 

what  not,  |6o-  b.  161.  a.  b« 
What  rhatl  be  faid  a  dilleifm  of  a  rent  cbarse, 

161.  b. 
Where  a  man  ihall  have  feveral  aflife5  for  ooe  dif- 

feifu*!  of  on ;  and  the  fame  rent,  1^3-  b. 
Whvrs  an  atVife  licth  aK:dnft  a  coadjutor^  or  coim- 
fellor  to  a  itilfeifiu,  nutwithftaoding  tlie  deaLii  of 
thetcn.Mit,  i8«b. 
Where  the  agreement  nf  htm  in  the  reverfion  ro 
a  (iitreifin  1  f  the  tenant  for  life  Co  his  ufcy  (hall 
make  him  a  dilfcifor  in  feet  f  c8.  b. 
Where  a  dlYcifm  of  the  tenant  in  a  f*t\-rcipt  by  the 
drnianJant  to  the  ufe  of  oihersy  Ihall  ooC  abate 
the  will,  loS.  b. 
%\  here  the  cn»ry  of  a  man  into  lands  of  bis  own 
\vr0n5  (hall  N:  a  dilfeifin,  notwitliibuidiog  hU 
claim  to  hold  at  the  will  of  the  tenant,  27  x.  a. 
Wliere  a  paiticular  tenant  holding  o\cr  his  ctlare 
ih.it]  l>c   reputed  a  diifeifory  abator^  &&-  anJ 
where  a  tenant  at  fuffei'ance,  271 .  a. 
Where  he  in  ihe  remnimler  for  life  diffrifes  the  par- 
ticnlrr  tenant,  by  llie  death  of  the  tenant  the 
dilfeifin  fivi'l  be  purged,  276.  a. 
Where  thtf  confeiTion  of  a  difTe^fin  fhall  be  pre- 
judicial to  the  tenant  iu  a  real  a^ion,  and  where 
not,  287.  a« 
Where  the  payment  of  rents  or  fcrvices  to  a 
ftr:in^er  hy  the  tenant  ihill  be  a  dilTrtfih  to  iho 
lont,  ;md  where  not  but  at  his  eLe^tion,  3*3-  a. 
and  H,  ^24  a.  anti  b. 
Whit  ;«fts  by  a  dilfcifor  Ihall  be  good  tft  bind  tho 

dilTcifef,  and  what  not,  35.  a.  357-  b.  $i»  h.  ^ 
Wherrt  tcti.int  for  years,  guirdian,  tenant  by  t!^:^ 
&c.  hy  ti.eir  feoffment  (hall  be  dilfcifors,  33c 
b.  3^7'  •^  b* 

Diftrefs.     Sre  Attornment,  Refcous  Sttt, 
a.  M:  «5'  M.     33.  H.  8.  f.  37. 

The  (U  r.vafion  pf  the  word,  0^».  a. 

Of  wli  t  things  ii  diftrcik  may  l>e  taken,  and  of 

what  no",  47»  a,  b. 
Ho»v  th'-jhllrcfMuiglit  to  be  demeaned,  47-  b. 
Wl  at  ib.d!  he  laid  a  fufilc'enl  |H>und  to  impound  a 

liiilitf^,  and  what  n»>t,  if-ifi, 
Wiicro  a  d.itrefs  in  t!.c  O'S^it  OyXl  be  good,  and 

Ui;ore  not,  142.  a* 
r?ii>jcfi  inwparabJy  incident  to^yery  fcrvice,  150. 

b.  I  ^i.  h. 
For  w  hnr  fcrvice  i  ceitain  the  lord  m«y  difinin, 

and  for  -^vha'  not,  96.  a. 
Where  a  diltrefs  lich  ff»r  a  rent  feck,  151.  a. 
Where  li.e  hrd  may  ihftrain  tl>c  cattle  uf  his  te^ 

pnnt  <»vit  of  liis  fee,  and  where  not,  i6r.  a. 
Where  the  owner  may  make  refcous  of  a  di^reft 

taken   for  damage-feafani  out  of  the  land  ia 

wbjrh,  8cc.  iM. 
far  damage  fcafant,  where  it  muft  be  taken, 

i6i.a. 

Pivor^ 
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Bivorce.    ^ee  Baftard,  Dower,  Marriage. 

The  derivation  of  the  worJ ,  135.  a. 
The  feveral  kinds  of  divutxcs,  iiui. 
W  vincuh  w$utrimcnu^  wh<it»  32.  a«  2J5* 
«^  mtnja  tt  tivoj  what,  32.  a. 

Donatives. 
How  tfaey  are  made,  344.  a. 

Double  Plea,     ij^'e  Plea. 

Where  and  why  fiich  plea  noc  allow ahte  in  law 
hy  one  tenant  and  defenda'^t,  303.  a.  304.  a. 

"Wtiere  in  pleas  dilatory)  diipiiciry  of  miitter  may 
he  ufed ;  ftcui  in  pleas  perennptory  and  per<- 
p«tu;U,  304.  a. 

By  \vb:it  means  a  man  having  divers  diftin^  mat- 
ters in  exciife  or  har  of  an  adtion>  may  lake  ad- 
vantage of  them  ally  304.  a. 

Dower.     S^^rAdmeafurement,  Attornment, 
Curtefy,  Jointure^  Wafte,  Warranty. 

The  definition  and  derivation  of  doxver,  30,  b. 

The  divers  kinds  of  dowets,  33.  b.  39.  b. 

The  defcri|ition  of  dower  at  the  common  Inwy  30. 

What  thin;;s  requifite  to  the  conrnmmation  of 

dower,  31.  a.  32.  a. 
The  W'fc  of  what  perfon  Ihnll  have  dower  of  the 

lanvs  of  her  huiband,  and  of  wtiat  not,  30.  b. 

3r.  a. 
The  privfleges  incident  to  dower.  51.  a. 
Of  what  inheritances  tVc  wife  (hall  have  dower, 

and  of  what  nor,  and  in  what  manner  thcv  (hall 

he  aflisncd  unto  her,  30.  b.  32.  a.  37.  b.  164.  b. 

165.  a.  307.  a. 
'VVhy  tlie  law  made  this  provifion  for  the  wife, 

3T.a. 
Why  dow»er  may  be  oA  ojijum  ecchjle,  not  ad  ffilum 

caflrXf  34.  a. 
Of  what  cal\le  or  manfion-houfe  the  wife  (hall  be 

endowed',  and  of  what  not,  30.  b.  36.  b.  31.  b, 

165.  a. 
Of  wl.at  feifm  of  her  hnfband  the  wife  (hall  be 
•  endowed,  31.  a.  226.  b.  25?.  b. 
Where  the  wifclhall  not  be  endowed  of  »hr  fcifin 

of  her  huJband  had  by  intruf:on  upon  the  king's 

poire(Tions,  to.  K 
Dot  dc  ATtr,  wher^  it  (hall  be,  and  where  not,  31.  a. 

h.  4c,  b. 
Where  the  wife  (bnll  be  endowed  of  an  cftate  of 

|ierlui(ban^  determined,  31.  b. 
Where  the  wife  (hnl!  not  be  endowed  upon  a  re- 
milter  or  akeraticn  of  the  cl^ate  to  the  heir, 

^i.  b. 
Where  the  wife  fhall  not  be  endowed,  albeit  the 

irTue  by   jioflibihty  may  inherit,  ti  i  convctfi, 

31.  h.  40.  b. 
A^n:cre  the  wife  being  an  alien  or  Jew  (hall  be 

eni'owfd^  and  wh'^re  not,  31.  b. 
Where  the  n  ife  (hall  have  dower  of  a  thing  fqf- 

rended  or  extin<ft,  and  where  not,  32.  a. 
Wiierc  the  wife  (hall  be  endowed  accord  njf  to  the 

improvement  or  tiecay  of  the  value  of  her  huf- 

band's  e(tite  after  his  death,  and  wfiere  notf 

Wliere  (he  wife  divorced  (hall  bavp  dower, ^nd 


where  not,  and  why,  ^2.3.  3?.  b. 
Where  the  wife  (hall  lofe  her  daxx'Ci*  by  elope- 
ment, and  where  not,  32.  a. 
Where  the  wife  (hall  be  endowed  in  fcvcralty  by 

metes  and  bounds,  and  where  not,  32.  h. 
Where  a  charge  (hall  be  good  againd  the  wif« 

mnde  after  her  title  to  dower,  and  where  not, 

32.  h.  33.  a.  173.  a. 
Where  the  wife  (hall  lofe  her  dower  by  the  ?t. 

tainder  of  her  huiband,  and  where  not,  31.1. 

37.  a.  41.3.  392.  b. 
Where  the  wife  (hall  recover  damages  in  a  vml 

of  dower,  and  where  not,  32.  b. 
What  (hall  be  faid  a  good  plea  ia  dowtr  to  bar  the 

w  ife  of  damage*:,  3  3.  a. 
To  whiit  pinpofes  the  dower  of  the  f\'ife  (hall be 

faid  a  continuance  of  the  eflatc  ami  polfclTion  td 

her  hidb.md,  and  t.)  what  not,  241.  a.  244.  a. 
Of  what  age  the  wife  ought  to  be  to  have  dowov 

%  V  a.  37.  a. 
What  (hall  be  faid  a  good  marriage  as  to  dower, 

and  what  not,  33.  a.  b. 
Where  the  dif.ihility  of  the  wife  during  covcrtore^ 

being  renioved  before  the  death  of  l^r  hulbandy 

ibe.lhall  be  endowed  from  llie  firft  (ciiJu  of  her 

hnib.ind,  and  where  not,  33.  a. 
Where  the  wife  (hall  have  dower  which  canncMt 

have  an  appeal  of  ihe  death  of  her  huiband,  ct  i 

fwviffc,  33   b. 
upon  what  death  of  the  hu&and  the  wife  (hall  be 

endowed,  and  upon  what  not,  33.  b.  133*  b« 
Where  *by  cudom  the  wife  (hall  be  endowed  of 

the  whole,  and  where  of  the  moiety,  and  where 

but  of  rhe  finnth  of  the  hulband*s  eftate,  and  ia 

what  place  fuch  cuAom  is  pleadable,  33.  b.  110. 

b.  ]  1 1 .  a. 
The  defer)  prion  of  dower  ad  njl'ium  tcdfijc^  34.  a. 
Where  fuch  dower  (hall  be  good  without  deed, 

34-  i- 
At  u  hat  age  the  hufband  may  endow  his  wife  ai 

cfium  :C  I'Jicy  34.  a.  38.3. 
Such  endowment  not  good  by  tenant  in  tail,  38.0. 
Where  the  wife  (ball  enter  into  her  dower  after 

the  death  of  her  huiband  without  adlgnment,  and 

where  not,  34.  b.  37.  a. 
What  ihii  ;;s  are  requifite  to  afligoment  of  dower, 

34.b.  35.a. 
By  what  pel  fons  fuch  ailignment  may  be  made,  34. 

b.35  a. 
Where  airij»nmcnt  of  dower  by  a  diflfeifor,  &c-  / 

(hall  be  good  again(^  tl^  dilfeifee,  and  where 

nor,  ;5.  a.  357.  b. 
Where  one  tenant  of  the  bnd  (hall  take  advanta^ 

of  itn  iiifignmentof  dower  made  by  another  te- 
nant, and  where  not,  35.  a* 
O'  \\h:it  ; flings  alignment  of  dower  may  be  made, 

34.  b.  39.  a. 

Where  an  aHignment  of  dower  (hall  work  a  de- 
gree to  have  a  writ  of  entry  ia  the  /r/,  and 
where  not,  2^9.  a. 

The  delcriplion  of  dower  tx  ajfenfu  paiih^  and  of 
what  tenements  fuch  endowment  may  be  made, 

35.  a. 

By  w  ha:  perfon  fuch  endowment  Ihall  be  good^ 

and  Hy  whatnot,  35  b.  37.  a. 
At  what  '^gc  a  man  may  endow  his  wife  ex  ajfaft 

pj'it,  35.  b  38.  a. 
Dower  ex  ajftnf't,  tuntrh,  fratiiSf  &ff«  where  good, 

and  where  not,  35.  b« 

Of 
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•ml  after  is  altatnted,  and  t]ies»  the  entry  of 
hts  iHue  is   not  congeable  upon  the  ,feolTec» 

337.1. 

Wliere  two  infants  ioiiitenanCs  make  a  feoffmenCy 
the  entry  of  die  iurvivor  ihali  be  congeable  into 
tlie  whole,  337. 4. 

Where  the  barun  (lifcontiaues  the  land  of  hif  feme 
for  life  by  the  furrender  of  ilic  tenant,  (he  entry 
of  the  heir  of  the  feme  is  congeahle  upoa  the 
Karon  in  the  life  of  tenant  fur  life,  3SS.  a. 

Wlici-e  barun  and  feme  and  a  third  perfon  are 
jointenants,  and  the  b;«ron  makes  a  feoflfment 
and  dies,  the  enti'V  uf  the  ttiird  ptrfun  furviving 
Aiall  be  conge.ible  into  Um  whole,  and  wliere 
but  to  a  moiety,  317.  b. 

Where  a  difle  for  makes  a  leafe  for  lifr,  and  levies 
a  fine  of  the  revei'fion,  and  five  years  paf$y  the 
entry  of  tiiediffeifee  is  not  congeable  upon  the 
tenant  for  life,  mS.  a. 

Wliere  upon  nontenure  pleaded,  or  difclaimer  in 
a  form  thh  the  entt*y  of  the  iffue  in  tail  (hall  be 
congeable  upon  the  tenant  before  jndgnient, 
36*.  a. 

Where  two  jointenants,  one  within  age,  and  tJie 
other  of  fuil  age  be  diifeifed,  and  a  difcent  cail, 
and  he  of  fuU  age  diei:,  the  entry  of  the  other 
fhail  be  congeable  into  the  wluilc,  364  b* 

Error.     See  Relcafc. 

Where,  and  upon  what  Jndsment  fuch  writ  tteth, 

and  where,  and  upon  what  ni;t,  t68.  a  aS^.  b. 
Where  n  rcle;fe  in  all  ad  ions  Ihall  be  a  good  plea 

in  a  wnt  of  error,  ami  whrre  not,  288.  h. 
Where  after  recovery  in  a  rc.1l  a*ti«»n,  arclcafe  by 

the  tenant  of  all  his  ri^hc  in  the  land  (ball  bar 

him  of  a  writ  of  eiror*  187.  a. 
Where  a  recovery  by  default  aga'tnft  a  man  out 

of  tlie  realm  in  the  king;'^  fervicc  Ihall  not  he 

avoided  by  error,  16a.  h. 
This  writ  lie:  on  judgments  in  courts  of  record 

only,  117.  h. 
On  a  recoveiyofa  freehoUl,  who  may  bring  ic, 

S51.  b, 

Efcheat.  S^e  Acceptance,  Attainder,  Cor*, 
rvption  of  Blood,  Entry,  Heir,  Rebut- 
ter, Relation,  VVari-anty. 

The  etymology  and  fignificniion  of  the  word,  1 3. 

a.  92.  b. 
How  many  ways  an  efcheat  may  happen,   13.  a. 

9a.  b. 
Where  wpon  the  diiri>hicinn  of  a  corporation  their 

lands  ftiall  revert  to  the  docu>r,  and  iLall  not  ef- 
cheat, 13,  b. 
Where  the  difTeifor   mAke-  n  feoffment,  or  dies 

ieifed,  upon  the  death  of  the  diifcifec  witliout 

heir,  an  efcheat  Iieth  not,  2f)S.  b. 
Where  the  father  dieth,  his  fon  bein^  attainted  of 

trcafon,  tlie  lands  of  the  fat'.ier  AiaU  <;fcheat,  and 

not  go  to  the  king,  1 3.  a* 

Efc  heater. 

His  office  and  doty,  13.  K 
Why  fi>  called,  ihid,  9a.  b. 
Tlie  number  of  them  iq  ancient  Kod  mpdem  times, 
itiM 


ETcuage.    Sec  Debt. 
The  etyaiology  of  the  word,  6S.  b. 
The  fex-eral  kinds  vf  efcunge,  72*  b. 
For  what  time  fuch  tenant  is  bound  to  attend  apoa 

the  king  in  bis  war,  68.  b.  69.  b. 
Prom  what  the  time  of  attendance  (ball  be  com* 

puted,  70  a.  71- a. 
Where  the  tenant  may  perform  his  attendance  hf 
.   deputy  I  7a  a.  b.  (3,  a. 
Where  attendance  by  tenant  paravail  fhall  excufe 

all  the  mefnes,  69.  b.  78.  b. 
Wliere  attendance  by  one  jointenant  (hall  excufe 

his  compinions,  69.  b.  78.  b. 
What  perfons  are  exempted  from  perfonal  per- 
formance of  this  fervicc,  70.  b. 
Where  efcuage  (hall  be  afljeifcd  by  parliament,  and 

for  what  caufe,  and  when  it  was  laft  alferTeO, 

71.  a.  b« 
Wliere  the  tenant  dying  tn  the  army,  his  heir  (haB 

be  excufed  of  efcuage,  71.  b. 
Where  the  tenant  of  the  king  by  efcuage,  fhall 

have  efcuage  of  his  own  inferior  tenants,  for 

their  not  attendance  in  the  war,  and  where  nut, 

7a.  b.  73.  a.  b* 
Wliere  and  what  efcuige  (ball  be  knight's  fervice* 

and  what  focage,  72.  b.  87.  a. 
Efcuage  generally,  which  (hall  be  intended,  7t*  >• 
What  fervices  incident  to  a  tenure   by  efcuage, 

73«»' 

The  remedy  which  lords  have  to  come  by  ilieir  ef- 
cuage, 73  *>• 

How  it  (hall  be  tried,  whether  the  tenant  was  with 
the  king  in  his  war,  ornot,>74  a. 

Wliat  (h.ill  be  faid  a  voyage  royal,  wherein  fuch 
tenant  is  bound  to  attend,  69.  b.  1  ^o.  K. 

Efcu;ige  uncertain  is  knight's  fervicc,  ?3-  a. 
certain  is  fucage,  iiiJ, 

Efpleas. 

Iq  a  writ  of  right  of  ad  vow  fon  (hall  be  laid  in  the 
incumbent,  1 7.  a. 

Eflbign.     Sre  ProtefVion. 

Eilates.     See  Devife,  Fee   Simple,    Free- 
hold, Grant,  Htir,  Jointenaiits,  Leales^ 

Tail. 
The  fignification  of  the  word,  345.  a. 

Where  two  fcvcral  eft.Htes  of  the  fame  land  may 

htjimulet  fmtl  in  the  fame  perfon,  and  htiw^ 

and  when  they  (hall  be  faid  lu  be  exrcuteJ,  54, 

b.  iS}.  b.  1S4.  a.  b.  338.  b. 
Where  the  eftate  of  a  man  for  his  own  life  Ihall 

be  et^eemed  higher  than  for  the  l.ft:  of  anuther 

roan,  and  where  not,  4r*  b  42,  n. 
Where  fcveral  freeholds  may  be  derived  out  of  aa 

efl.ite  for  life,  and  where  not,  42.3. 
Where  a  man  {h..ll  have  an  eAatc  for  life  deter- 
•  minable  at  will,  42.  a. 
Wheie  an  inceit:un   interctl   in    lands  fhall  bo 

deemed  in  law  an  cftate  for  life,  and  where  but 

at  will,  4a.  a. 
Where  tenant  for  life  having  a  fee  cx|ie<f)ant  npoit 

a   remainder  in   tail,  grants  t^tum  Jtuism  juum^ 

both  cfbtes  (hall  pafs,  345.  a. 
What  can  fupport  aiiotbes>  aud  wb^  not,  54. 
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When  the  grcArcr  ihall  drown  the  lefs,  when  noc, 
18.  a.  54.  b. 

Eftoppel.     See  Verdia. 

The  fignification  and  derivation  of  the   word, 

352.  a. 
The  Icveral  kinds  of  eftoppels,  and  by  %vhat  matter 

or  ;«<5t  an  eiluppcl  may  be  wrought,  and  by 

what  noc,  351.0. 
Whete  cftoppeis  ought  to  be  reciprocal  to  bind 

both  panics,  352.  a. 
Where  every  eftoppel  ought  to  be  precifely  ailir* 

mative  ai)di:crtain  to  every  intent,  303.  a*  352* 

h. 
Where  matter  neither  traverfable  nor  material 

(h^l  be  no  eftoppel,  351.  b. 
Where  acceptance  before  title  accrued  ihall  work 

no  eftopjHsl,  i>ui, 
Wliere  aii  eiluppcl  againft  an  eftoppel  (hall  put 

tlie  ma'.ter  at  lar];e,  352.  b. 
Where  the  adverfe  p^riy  ftiall  not  be  eftopped  to 

cake  advaoMge  of  a  truth  apparent  in  the  re- 
cord, 352-  b. 
Where  die  ;u:cepcance  of  an  eftate  by  the  hufl>^d 

to- lam  ami  his  wife  (hall  eftop  him  to  alledge 

a  remitter  to  the  wife,  352.3.       ' 
What  perl'ons  Qiall  be  bound  to  take  advantage  of 

eftoppels,  and  what  not,  352.  a*  b. 
Of  what  cflopfiels  tliat  go 'to  the  perfon  a  ftranger 

ihall  take  benefit,  and  of  what  not,  128.  b. 

35a.  b. 
Where  ^n  eftoppel  of  the  part  of  the  mother  ihall 

not  ^ind  the  heir  claiming  from   his  father, 

365.  b. 
Wliere  an  eftoppel  to  the  fon  defcending  mediately 

vpon   l)is  father,  ihall  bind  him,  and  where 

nor,  12.  a. 
Wltcre  a  deed  indented  ihall  be  an  eftoppel,  and 

^v!le^e  not,  45.  a.  47.  b.  363.  b. 
Wiiere  a  man  accepts  a  leafe  of  his  own  land  by 

indenture,  how  long  the  eftoppel  ihall  be  faid 

to  continue!  47.  b. 
Where  in  aii^/>tf>  oLiit  the  defendant  claims  by  pur- 
chafe,  the    plaintiff  may    have  a  mortdaaiejior 

a^ainft  her  for  the  whole,  146.  b.  164. 
A  CO  icliifion,  what,  and  whence  derived,  37.  b. 
To  whom  eftoppels extend,  353.  a. 
"Where  a  thin,:;  jUedgcd  by  way  of  fuppofal  in  ac« 

count  is  an  eltopp«l,  and  where  not,  352.  a. 
Who  mA\  take  advantage  of  eftoppels,  352.  a. 

Eftovers. 

The  deris'ation  of  the  word,  41.  b. 
W\\3ii  Kft:»veis  of  common  right  belong  to  a  te- 
nant fur  lifc^  ycarF,  tec, ibid* 

Etymologies. 

The  ofe  and  benefit  of  etymologies,  68.  b,  86.  a. 
87*  a.  106.  b.  jr.(^.  a.  137.  a.  177.  a.  tec* 

Evidence.     See  Pleading,  Trial,  Vcrdi£b. 

The  derivation  of  the  word,  283.  a« 

The  extent  of  the  .word,  and  what  matters  ihall  be 

faid  good  evidence  to  an  enqueft,  Hid, 
Where  a  thing  dooe  beyond  the  feas  may  be  given 

in  evidence,  261.  b. 

Examples. 

I^JIr<nt»  'Me  re/liingunt  ifga/ig  24,  a. 


Exception. 

How  it  differs  from  a  refervation,  47.  a. 

Exchange.     See  Partition. 

Thcdefcription  of  an  exchange,  50.  a. 

Of  whet  things  an  exchange   may  be  made,  and  of 

what  not,  50.  b. 
What  things  requisite  to  the  perfstSlion  ef  an  ex- 
change, 51.  b. 
Where  an  exchange  (hall  be  good  without  deed, 

and  where  nor,  50.  a.  b. 
Where  an  exchange  ihall  be  good,  albeit  there  be 

no  tranfmutation  of  pc^lteiTion,  50.  b. 
Wh.it  eqtiality  ought  to  b&obferved  in  exchanges, 

and  what  not»  5? .  a.  />rr  tot  f>jjr. 
Where  an  exchange  of  lands  with  the  kin^  fhall  be 

good,  %i,  a. 
Where  an  exchange  by  ah  infant  ihall  be  good,  and 

where  voidable,  51.  b. 
Exchange  implies  a' warranty,  174.  a.  3S4..  b. 

mull  be  executed  in  the  life  of  both  the 

paities,  51.  b. 

Excommunication. 

ExcommnicatiOf  ftidj  et  juo.'uplfx,  133.  b. 

The  oondition  of  a  perfon  excommunicated,  133.  b« 

What  peKons  are  difabled  thereby  to  biing  an  ac- 
tion, and  what  not,  1 34.  a. 

Where  an  excommunicarion  certified  by  a  biihop, 
ihall  not  difable  the  plaintiff  in  an  nclion  againft 
tlie  fame  biihop*  iW. 

By  whom  excommuni«it:on  ought  to  be  ceitifiet!, 
and  what  certificate  ihall  be  good,  and  what  not, 
134.  a. 

Where  an  exctMnmunication  by  the  pope,  or  other 
foreign  authority,  ihall  not  difable  the  party,  ivid. 

Execution.  See  Debt,  Payment,  Stat,  of 
jiSm  Burnel.  Tf^ejt,  2.  f.  43.  '23.  ^.  8. 
c,  6.     32.  i/.  8.  f.  5. 

The  legal  acceptation  of  the  word,  i  <;4.  a. 
Divers  maxims   in   law  concerning  executions, 

289.  b. 

Where  the  demandant  may  enter,  or  diftrain  alter 
judgment,  and  before  execution,  and  where 
not,  34.  h. 

Where  upon  a  judgment  in  debt  the  plaintiff  ihall 
have  execution  of  the  lands  which  the  defei>danc 
had  at  the  time  of  the  writ  brought,  and  where 
not,  102  a. 

Where  by  difceni  of  part  of  the  lands  in  execution, 
to  the  conufee,  the  whole  execution  ihall  be 
avoided,  1 50.  a« 

Where  tenant  in  tail  recover?  in  value,  and  dies 
without  ilTiie  before  execution,  execution  ihall 
be  fued  by  him  io  the  rcverfion,  252.  a. 

Where  after  a  perfect  execution  by  extent  re- 
turned, and  of  record,  there  ihall  be  no  re-ex- 
tent upon  any  eviction,  290.  a. 

Where  no  execution  by  fU^iiy  ftatnte-merchant, 
&c.  ihall  be  fued  againft  the  heir,  or  his  mother 
endowed    by  the    heir   during  his   minoiity^ 

290.  a. 

Where  a  c/ifiM  adjatiifitd'ndiim  lay  tX.  the  common 

la%v,  and  where  at  tliis  day,  290.  b. 
Within  what  time  writs  of  execution  ought  to  bo 

faed  forth,  and  where,  being  co«;men«icd  within 
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V»     re  r.r/..e  cj:*  be  nuuc  t  lii  a^Vi  f/-.:ij  .1  br  ^-i*Jt, 

ZCA.  b. 

Lxc^LUton.     ^*ee  Acco'int,   AJrts,  Devlfe, 
O.  i\'itiO!i,  Tcltan.t:*'.. 

'.  I    ii  1.  M   r...  1  *<;lt  pitlcnt.;  i;»  I,  ^.  54,  b. 
V*l    fc  t    ;  exc*.i.:^i  ftiall  l^v.  fcoici.y  loi  iJ-«  ar- 

ir>f  «?-.  Iff  leric  uttich  U««  ulk^w  m  l>.v  itie 

c  ••  <<  I*'/,  146.  b. 
\i\  etc  cx-     if'<r.  lh..'.l  be  bouivJ  by  tlic  obi.^ar.un 

iti'*.u-,r  tt.l-iif  wiij.'iut  .lam.!.-;,  io<;.  ;•. 
I.t  v.Uu  ri'pc^t&  thecxccuiorln.it  be  laiJ   nuire 

I'l  itpreU'iiC  t>>c  pet  ftrfi  of  tbe  uiljtor,  ilwui  t.*e 

l,«;.r  (be  pcrf  'ii  ni  ilie  aoceitar,  2^-  «*.  a.  iu         • 
Wt.'ie  ;tu  cx.-cuior  iLall  be  tc\}uicd  in  Uw  aa 

:iiii'Mice,  aiiU  wlitrc  noC^iic.  a. 
V/ :.( le  .111  executor  mAv  relc.irc  311  aidlion  before 

I  f'jSicc  of  tb/r  r<  ft  inicnl,  t'jt  b. 
V.;.  1^  a  mail  ihtll  lu/c  An  aciiuii  of  Jebt  ^gainft 

't.   oMfi  execnloib,  13^  b. 
V/'j-  ic  t'.c  excvutor  ()l  a  bi(hrp  fli^ll  have  a  ward 

wtiich  fell  ill  V.m  bfe  of  a  biibop  i/^i^js  of  a  pre^ 

tc  ;'  It  11  Ml  to  4  cburcb  h  hicb  voidcu  ui  his  bfe,  ^o* 

a.  ^ii6»  X 
'Wiicr--  a  rhnrch  voided  in  the  bfe  of  the  teft.r.or, 

t*ic  exucuiofk  ihall  \nticntf  siui  not  (lie  Kujiidt.in 

III  ti.lv. (liy  ij'c^t  wne:e  ibe  tenant  of  the  king 

m  c-ifn  '    L.!e'>)  &C«  3S8.  A* 
AV.ieir  ;ia  ufaiit'  nu^kck  bis  debtor  hi&  executor* 

t'lc  'I'b:  \»  extin^^  264.  b. 
^hci  V  ;»  iVmc  exerAitrix  takes  the  debtor  to  huf- 

IniiiJ,  liotwitblUuding  Ibe  debt  remains,  ibidm 

txpofition    of   Words,      ^ee  Advowfon, 
Confirmation,  Grant,  Words. 

Where  Wvb  word  (utl  (hall  be  taken  pofitiveiy, 
and  where  by  u.iy  of  fimilituile,  17,  b.  43, b* 

Wbtfrcthe  word  (or)  Ihall  be  taken  in  the  con- 

jiin^bx'c,  whvTc  in  rhc  disjuu^ive,  99.  b.  383.  a» 
Where  the  U-'.^  ieunin;aion  in  ^rg^iVwy  in  ciJin|>ofi- 

ti«n  lip.nihcs  fcrvice.or  duty^  80.  a.  1C9.  a. 
Tliu  \s<-i\^'^,pf  >dc\n u»t\j  hovv  taken  in  law,  88.  a. 
How  many  ilnngs  the  '.idjcdlivc  (iit^r}  diftiuguiih- 

eiii  in  l.wv,  94*  a- 
Tlie  cxijoliium    of  the  words  (tUdi  a  cwKtffi)  m 

g'  un.v  301.  b.  .     ^ 

pi.: lie  W'Jid  (d *f:ijt)  301.  b. 


l*-*-,  2.--t-  3IS-  b. 

•  •  • 

sc.bi. 

Of  "^  «.r-i 

O'  '.€  V7*w*n 

C'  :  e  -  T» ,      taieiic  '.  r .  ,  1  --  2- 

O-r'-e'^or  •    f rum  bence4i «t. 
Of'.'.'^rrkji  't.ciatfaea^e.ar 


tp"  ^ 


«> 


l^f*. 


/-^r- 

<>».  .--.* 


-»  • 


'^o/a-  * 


2:  5  a. 

A  *.     t.iotne  )c  the  k.:  rr  exsd  tii  a  ar.rJrrwrg  «f  js- 

t  r  t:.i  Ibe  w*A^lct  125.  a. 
WL*n  the  %rctnH  of  a  dee^.  or  of  ti-c  fOftief  m  iiS- 

o'.i  deed,  may  have  2  «.  «hre  :.<tcadaricni,  c«ic 
.      ;  3ree:.h:c  to  L*w,  the  tt'\€.r  3;-ir  ft  *3W,  the  ni- 

tci  <!ma:t  that  ftawkth  uith  Uw  fe^  be  alwars 

taken,  42.  a.  bb 

ExteoL  Sff  Execution,  Srst.  If".  2.  r.  x8. 
brat.  ^  A^m  Barad,  23.  //.  8.  r.  6.  32- 
//.  8.  f .  5.  Stat.  Merchant  and  Staple. 

Extinc^TiTflir:  cnt,  5.r  Appottionmcnt, 
Co!i.nion,  Ileriot,  Mef::alt},  *Rcicaie» 
Sui;>eiil;on. 

The   f^^'.iiic.ilion  and  denvatioo    of   the  vrvfily 

Wi.dc  by    parchafeof  part  of  t^ie  Isnd  oct    erf 

t\'»:ch/&c.  the  wluile  rctit  clurgc  fkutX  be  ex- 

t'"^t:.fbrd,  147.  b. 
Wt  etc  hy  tlirccil  of  part  vS  the  tenancy  to  the 

Knt!,  a:i  entire  rent  fcrviue  (Kail  be  cs.;iu^,ai^ 

\%hs:re  iict|  149.  a. 
W»  C1C  by  piircl.afe  of  prrr  of  the  tenancy  Hy  the 

U>rd  an  emiie  rent  fcrviuc  Ihall  be  cxti.>^,  asid 

^^\.LTQ  not,  149  a.  b. 
Whrre  by  the  Riant  of  ihc  lord,  of  the  ferx-ices  of 

bis  ten r.m  by  -cfllcsuarJ,  the  fcisiiiory  Ihah  b« 

exltntl,  S3,  a. 
Wl.cic  and  to  wKit  pin-prfe  an  cl^  'te  drowned  or 

cxllnft  fhall  be  f.iid  lo  have  cm.iuiuaacc,  aad 

where  and  towluit  not,  185  a.  Jj'i.  h. 
Where  a  grant  of  the  frrvices  01  rcur  t<»  the  tenwt 

Ihall  enure  to  him  by  way  of  cxlingu.Uuvtiat, 

^07:  a*  l>'  VI-  ^» 
Where  the  remainder  in  f<e  nfihe  tcnano  cfclwrat 

ti  e  feigniory,  as  to  ibc  while,  srtil  t-c  extinct. 

312.  b. 
Where  a  bifhop  is  fcifed  of  aicn%ar..l  the  teitepaitt 

enfeoffs  him  and  his  lutcctii.r,  t>y  rhe  entry  of  the 

b)rd  foi  mortmain  the  unt  ii  r.ot  ic\ivcd;  i-dn 
'  wlicrc  tenant  for  life  ji  ants  a  i  eiu  in  fee, :  nd  iu- 

fcotfs  thr  p.ranicc,  n|M)»j  vnbom  ihe  lelfor  enters 

for  a  forfeiture,  338.  b.  - 

Wlieie  the  accefTion  of  a  freehold  iKnuttr  ditk  ihall^ 

exting^jUh  a  term  which  a  man  h  ih  in  his  own 

right ;  Jtcui  e  convetfiy  3  ^8.  b. 
Where  ihe  releafe  oi  lUc  lord  of  all  his  rir^ht  to 

the  tenant,  and  a  IciTcc  for  years  of  the  U•^^^'0^y, 

ihail  ex^ioguiih  the  icisi.iofy  aud  cftilc  of  tbe 

lellec 
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IcfTee  alfc ;  pcui  of  a  releafe  to  them  aiid  their 

heirSy  i?o.  a. 
Where  n  le^fe  for  yean  may  c?afeand  revive  again 

ns  to  feveral  perfous,  and  where  noCt  46.  a.  h. 
Where  the  re-entry  of  the  leffee  upon  the  fet»fFec 

of  his  U-fTor,  {hall  revive  the  rent  referved  upoa 

the  leafc,  319.  a. 
Where  the  s^^sntee  of  a  rent  diffeifes  the  tertei'iant, 

ihe   regrefs  of  the  tenant  Ihall  not  revive  the 

rent,  ibid% 

Extortion.     See  Stat.  IK  i.  c,  26. 

The  derivation  and  feveral  acceptations  of  the 

word,  368.  b. 
What  (hall  be  faid  extortion  in  (herif!^  or  other 

offic6v*t^  and  what  not,  368.  h. 
The  odioufnefs  of  the  crime,  368.  b« 


Ey. 


Wliat  it  is,  5  b. 


Falfifying  of  Recoveries.     See  Covin,  For- . 
feiture,  Recovery,  Stat,  of  Ghucejler^  cap, 
II.  21.  ^.  8.  c.  15.     14.  El,  c,  8. 

Tlie  fignification  of  the  word  (falfify),  104.  b. 

Wh.it  perfcHis  may  falfify  a  recovery  at  the  com- 
mon law,  and  what  not,  146.  a.  104.  h. 

Where  and  by  what  matter  the  ifliie  in  rail  may 
falfify  4  recoveiy  had  againll  his  ancellur,  and 
where  and  by  what  not,  360*  b.  36 1.  a. 

Fealty.     See  Acceptance,  Allegiance,  Sei- 

fin. 
The  etymology  of  the  word,  67.  b. 
The  manner  of  doing  fealty,  67*  b. 
The  difference  between  the  fealty  of  a  freeholder 

nnd  of  a  villein,  68.  a« 
Wh;ii  pei'fon  and  tenant  (hall  do  fealty  >  and  what 

not,  67.  b..63.'a.  93-  b. 
How  fealty  differeth  from  homage,  68.  a,  per  tot, 

1  he  benefits  which  accrue  to  lords  by  r.cccpting 

fealty,  6S.  a,  92. b. 
Where  tenant  by  fealty  (hall  fwear  to  do  all  fer- 

viccs  dne,  when  after  fealty  done  no  fervice  is 

due,  92.  a. 
To  wliat  tenures  fealty  is  incidenr,  and  to  what 

not,  23.  a.  93.  a.  95.  b.  96.  b.  15:;.  b. 
Fealty  incMent  to  attornment,  104.  a. 
In fcparably  incident  to  every  reverfion,  143.  a. 

Fee  Simple.     Sec  Devife,  Heirs. 

T!^e  fi unification  and  dch;  aiion  of  the  word  (fee), 

I .  b.  2.  a. 
The  fceral  forts  of  fee  fimple<;,  i.  b.  9.  a. 
What  words  requifite  to  ilie  paflingof  a  feefimple,^ 

S.h. 
How  many  feveral  ways  a  fee  fimplc  n.ay  be  pur- 

cliafed,  TO.  a. 
Tlie  amplenefs  offiicheftne,  x8.  a. 
Where  two  fccftmpks  may  be  of  the  fame  land  at 

one  lime»  and  where  not,  i3.  a.  354.  b.  ^68. 
Fee  generally,  v  hat  it  Ihalibeiiitendoi',  1^9.  a. 
A  fct)fhT:cnt  to  one  and  the  heirs  of  his  father,  a 

gfjod  fee  finiplc,  220.  b. 
Fee  fimpie  conditiooali  and  the  courfc  of  its  difcent 


at  the  common  l.iw,  19.  a. 
By  the  having  of  what  iifuc  fuch  condition  f;iiv1  to 

be  perfoimeii,  .^:uI  of  whatnot,  19.  a. 
To  wh.it  purpofci  the  having  of  ilfue  was  a  per- 

formance  of  the  condiiion,  and  to  what  not, 

Wlwre  the  fnns  only,  and  whcne  the  dauglitsr* 

only,  were  inheritable  to  fuch  e(tate,  19,  a. 
Wlicr?  thcafien.iti{5n  of  the  donee  after  ilFu-  w«  a 

b.!r  to  his  ilTue,  or  the  wonor,  and  w'liere  not^ 

ibul, 
A  grant  to  a  man  and  his  heirs  tenants  of  the  manor 

of  />.  a  good  fee  fimple,  27.  a. 
A  grant  by  the  king  of  a  barony  to  on©  and  his 

heirs  lonis  of  the  manor  of  A',  a  good  fee  fimplc 

quahhcd  in  the  dignity,  wuL 

Fees.      See  Extortion,   Office,    Wager  of 

Law. 

Where   n(>!\v*thftaud!ng   tiie    grantor    ouft    his 

officer,  his  fee  (liall  continue,  and  where  not, 

233.  b. 
VVlierc  in  r.n  aflion  by  an  attorney  for  his  fqes,  the 

defendant  fli;Ul  not  wage  his  law,  295.  a. 
Wheie  the  receiving  greater  or  other  fees  than 

arc  iMefv.T'.b'^d  by  rhe  (^itutes,fhall  be  extortion,, 

and  w  here  not,  36S.  b. 

Felony.     See  Attainder,  Relation. 

The  fignificaiion  nnd  extent  of  t!;c  word,  39 1.  a* 
Ky  p:>rcl()n  of  all  fcL.n  cs,  wh.tt  crimes ancientl/r 

aiul  n  h.'.:  a:  t!:is  day  are  pardoned,  391.  :i. 
Wiut  ni'f,  cgi.  a. 
The  fevei..i  luits  and  degrees  of  felony,  and  what 

forfeiture  \<  i.icuired  Sy  e.ich  of  ihem,  iluh 
Whtrj  upon  r/taindcr  (jf. felony  in  an  appeal,  the 

dcfciul.^MC  ihall  f(M  fcir  no  lands  bur  ti.of;;  he  had 

at  lime  of  th.c   0 ui I. nvry  pronounced;  yc*-«i   ia 

an  indiif^mcnt,  ^'/)-  b. 
Tim  |;ijr.ii>:mtit  ^.f  i  fcio-.i  implied  i.;  his  judgment 

to  iK  hanj.cU,  3v>;.  I/. 
W'icic  a  fjlon  ir.a}  be  a  purchafor,  and  to  whofe 

ud:,  2.  b.' 

Fcofrirf:nt.     See  Confirmation,  Condition, 
•    Djcds,  T.ivcry  of  Srifin,  Pica,  Surrender. 

The  ci'^mM')!.  y  nnd  fignificaiion  frf  the  word,  9.  a. 

']  !'.f  ji.^.Mjury  of  .1  ffolJnent,  li'id.  49.  b. 

V,')i?.t  ju'.inn  may  make   a  fcoffincnt,  and  what 

nor,  4:.  b.  43.  a. 
By   ihc  delivery  of  tlie  deed  of  feoffment,  what 

eft.'te  paiTeth  before  livery  of  feifin,  56.  b. 
Wl;erc  I'le  feoHa^ent  t)f  a  moiety  or  ih.rd  part  of 

a  man's  la:u!  fn;:!!  be  good  w  iihout  decii/  190.  b. 
A  feol.^'meiu  of  iho  moiery  of  a  manor  to  have  with 

an  advowfon  apj^endanr,  not  jjood  witlioot  deed, 

no.  h.  / 

WIkic  a  Itrfe  and  rclcjfc  (ball  amount  to  a  fenff-  ' 

mcnr,  207  a. 
Where  a  fe(  Ifnien^  (hall  extin^n-fh  a  condition  or  ^ 

prnver  of  rftvocntion,  and  where  nor,  237.  at 
Whererr/?.'/ <7./-  w/V  .-tnd  his  fcofltc"?  after  1  /?.  3. 

and  before* 27.'//.  S.  join  in  a  feofhneni,  whofe 

feqffment  it  (hail  be  conftrned,  ^ci.  b. 
Where  tenant  for  lifo,  aiu!  he  in  the  rcverfton  or 

icmainivr  in  fee  tad,  or  for  lirV,  join  in  a  feotf-  * 

nient,  huw  it  llwU  be  conilrucd,  302-.  b.9 

The 
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T^.  t  Ijv  t.  \\\  frinff  rfe  the  woriSs  raihcr  Uisn  it 

Wliy  u  »i*  ilfi  )s  all  writngful  eflafes,  r.  a. 

By  irtlce  ftjT  years^  Lotv  it  otxrjtts,  ^  ,-^*  b-  347.  k 

Ferdwit. 
What  i(  ta,  71.1. 

%'liJt  patlcfttiy  thcfc  w<>rd<, /'-i. 

Fuurs  10  tl;r  Khij^.      tVre  Alienation,  Arrcr- 
clarticnty  C*op\liold. 

Tlic  fevera]  acceptutiows  >ii  La-  of  t!ic  worJ  (fine)t 

f  2  6.  h. 
Fine  to  tUe  kin^^i  wh^t,  it -4.  127.  a. 
1  he  dilicreiice  hrfucen  j  fitie   mhI  a  ranfom,  and 

urlicic  they  Ihall  b^  la:il  :.ll  ui«e,  127.  a. 

Fii>es  of  LaiKi.  S.-r  Continual  Claim,  Dum 
n*m  Comfos,  Entry  Con:  eablc,  Infant, 
Kcmittci*,  Stat.  4.  H,  7.  c  24. 

The  (kCurtpiioii  i;f  a  fine,  aiid  u  Iteiice  fo  callc^' 
110.  t>.  111.  a.  161.  a. 

Wlut  lime  w.is  allowed  by  the  common  Ian*  to 
miike  cKiini  after  a  fine  IcvieJ,  aiul  uli.tt  at  tbis 
dAy,  162.  a.  254.  b.  326)  3'r3. 

Wlut  |.eif(ins  were  barred  by  a  fine  at  the  com- 
mon Luv  that  could  not  make  cl.iini|  and  wlut 
fierfuiH  m italic  make  cLiini)  and  yet  were  not 
bai  red  by  Uich  fines,  262.  b. 

Where  a  fine  levied  by  tenant  in  tail  (hall  be  a 
bar  to  his  ilfuei  or  them  in  the  reveifion  or  re« 
maintlcr,  and  where  not,  37i«  a.  b. 

W^erc  a  5;r.int  and  render  by  fine  to  a  ftranger  to 
ttio  wnt  and  conafance»  ih:ill  be  good  to  pafs  a 
vitid.ihle  eftate  to  him  in pr^euntif  35  v  .1. 

Where  a  feme-covrrt  ihall  be  concliulcd  by  a  fine, 
anJ  wiiere  m^t,  46,3^1,  i^it  353.  b. 

Wlwrc  lines  working  wrong  to  third  perfjns  ought 
not  to  be  acccprcdt  ^^3.8. 

Fxiic:.  for  alicnoiiun  t Jcea  aw.iy,  369.  b. 

Firma* 

The  t'tvcpf)!  »^  ofihe  word,  ^,  a. 
)Mtv  c:illcd  in  fcveral  c»>«ntje«?,  I'l./. 
Wii^  lh;ill  pafs  by  this  name,  ibUi, 

m 

Folkland. 

The  rrte;ining  of  the  word,  58.  a* 

Forcible  Entrj'.  Sse  Damages- 
Force,  what  and  how  taken  in  l.nv,  r6i.  b. 
Uj»«iii  wli.it  ilniiite  the  writ  of  fo.citde  entry  is 

"rounded,  pnd  wliere  it  lieth,  157,  b. 
U'hcie ''liver,  p^rfon^go  to  make  a  forcible  entry, 

the  V  ii)l;:are  u(ed  by  ono  (halt  make  tliem  all 

f^ui!ty  ol  r'ofce,  }/'/</• 
^li;:te  :h  *  n.jiUr  comcth  w  it!)  n  p.rejicr  number 

ofrer/nn;'^  t!i.ui   ulu.iily  uitcnd  him,  his  entry 

(hnll  Uc  docaied  forcible,  xfj .  b. 
What  uurtibwr  of  pcrlons  m-y  commit  a  force, 

-57*  '• 
W  ( i«  nt  a«^  111:1*1  be  fiiid  ia  l..w  i^  be  d(ine  vi  if 

^7/..i,  ^r  fur.:ibl/^  i:'i2.  a. 


Foreft,  Park,  Chare,  Warren.     Sc^  TTaHtf^ 

1  he  defcnpfi4in  of  a  forril,  133.  a. 

The  figntficarkjn  and  derivstknof  the  word ^^ark), 

Wl.jt  HeaAs  properly  belong  to  fhc  frir:-ft,  wh-*?  :*> 
the  ctiafc,  and  park,  and  wbai  bealU  aad  •bw.s 
to  the  w^'rrcn,  233-  a. 

The  diifetrnce  ttetwcen  a  zYnSt  aod  iforeft,  i*^d. 

Wiui  ace  by  a  keeper  of  a  park  Ihaii  be  a  fcirtei* 
tureof  liiA  oAc«,  233.  b« 

Forfeiture,  See  Attainder,  Coif<Iition% 
Copyhold,  Corruption  of  Blood,  Orf.ce* 
Pt'a,futntie^  Rcbtion,  Statute  i^EJ^c,  8« 

Surrender. 

Ths  iii^nifiLatiun  and  dcrivatioo  of  tibe  word* 
59.  a. 

Kow  many  fpveral  ways  a  particular  tenant  may 
forfeit  M«.  tftjtc  by  alronatson,  and  wK.it  aft  by 
him  (hall  i>e  (aid  a  forfeiture  of  his  eilat^,  aod 
w  lul  not,  2  5?.  X  h.  fertu,  pug.  2  52.  a. 

Wliere  tlw  right  of  a  particu'ar  eftite  nuty  he  for* 
feited,  and  he  that  h:it*i  but  a  righl  iboll  take 
adta^rn^e  of  ir,  2^1.  b.  1^2   x 

Where  by  the  forfeiture  ot  a  l^i6  for  life,  all 
n^.e^n  cliaige^  aod  «ft  Xts  by  him  m^tle,  (hull  be 
avoided  by  the  Icllor,  and  %vhere  nor,  233.  b. 
234. 1. 

W  e.'.h^i  K'lTfC  for  Kfe  fnrfetts  h;s  cftite  by  aTtena. 
tio:i,  the  foifritnie  (h:Ul  cominue  notwithiV  uhI. 
ing  (he  detetmin.icion  of  the  efhtte  by  limtt^- 
tii>:i,  or  entiy  for  condition  bioken,  ztx^  b. 
25a  a. 

Where  tennnt  for  lif;:  nnd  he  in  tiie  remniiK'er  fur 
life  halving  the  feo  expedlant  upcm  a  remainder 
in  tail  join  in  u  ftroffmsnt,  t'.iis  (hall  be  af«»rte)« 
tare  of  both  tiieir  eitates  to  him  in  Uie  remain* 
der  in  tail,  362.  b. 

Where  a  recovery  fiiffered  by  tenant  for  life,  (hoiiM 
be  a  forfeiture  of  1.i&  e(l.ue  at  the  common  Law 
and  at  this  day,  and  whcrdnot,  356.  a.  362.  a. 

Vr'hcre  a  ft.Uutc  ^ivclh  a  foi  fciture  generally  aicaiafl 
him  thit  wrong  th  the  duty  or  inreixft  of  ano* 
ther,  ulio  fKiIl  have  this  fitifeiture,  159  a. 

A  gunrdianlhip  in  l'ocap;eor  by  nature,  not  forfeit- 
able by  outlawry  or  attainder,  S4.  b.  IJ^S.  b. 

Wlicre  :i  man  hanged  by  m4itial  law  ih.iU  not  fur* 
feithi*laud,  13.  a. 

Forejudger.      See  Mefue,    Stat.    JT.^.   2. 

cap,  9. 

1  he  legal  nccepfatioa  of  the  wonl.  icvj.  h. 
Whrrr  and  for  whit  c.ufc  the  ttna  it  (hall  fore- 
judge hi^  mefnc,  and  where  aud  fur  vvliat  noi^ 

100.  a.  b. 
The  form  <if  a  judgment  in  n  forejndger,  100.  a. 
Wliat  pcrfons  (hall  be  bound  by  a  forejudger,  and 

what  nor,  ico.  a.  b. 
Wlicre  in  a  writ  of  mefoe  bv  t-vo  j:»inienanl<,  one 

is  fiimmoned  nnd  fc\cre(l,  the  other  tball  not 

foi (judge  the  mefne,  ico. a. 
VVhci  c  \\\ .»  wr  it  of  mefne  aganft  t4*o  joint  mefne?, 

one  m^kes  def.iult,  the  tenant  (hall  not  forrjudge 

theoili.r^  100.  a. 

Fomicilon. 
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Fonxiedon,    &«  Aflets,  Copyhdd,  Fines, 
Tail,  Warranty- 

Forme^oiiy  whence  fo  called,  326.  b. 

Tbe  feverad  kinds  of  fbrmedons,  and  where  and  by 

whoTD  each  focmedon  lieth,  326.  b. 
Where  a  formedon  lieth  of  a  copyhold*  60.  a. 
Where  the  difconiinuee  of  tenant  in  tail  makes  l 

leafe  for  life,  and  grants  the  reyerfion  to  the  IfTae 

in  tail,  the  iffue  is  for  ever  barred  of  hWforme* 

don,  297*  b» 

Frankalmoign.     See  Confirmation.. 

The  defcription  of  a  tenure  by  frankalmoign,  93.1). 

94.  b. 
How  fuch  tenure  was  created  at  firil,  and  .hpw  it 

may  he  created  at  this  day,  93-  b.  99.  a.  ' ' 
Where  a  gift  in  freealmoign  fliiall  be  good  wiltiout 

deed,  and  wliere  hot,  94.  b. 
Where  Che  refervation  of  a  rent  vpon  focb  gift 

(hall  be  void,  97." a. 
What  fervices  fuch  tenant  is  b<^und  to  do,  an4  what 

nor,  95.  a.  b. 
What  remedy  the  lord  hath  for  fuch  fervices,  95.  b* 

96,  a. 
Where  the  tenvu'e  in  freealmoign  (hall  rondAi^tf^ 

notwithftanding  the  alteration  of  divine  fervice?> 

and  prayers,  95<b. 
Where  fuch  tenure  cannot  be  of  lands  in  ancient 

demefne,  97*  a.  "  ' 

Where  fpch  tenant  (hall  not  be  charged  with  a 

corody,  ibid,  a.' 

Upon  transferringthofeigniory  or  tenancy  inffrank- 

almotgn,  what  fervice  fhall  be  due  to  the  lord 

or  grantee,  98.  a.  99.  b. 
Of  what  fervices  the  lord  is  bound  to  acquit  his 

tenant  in  frankalmoign,  and  of  what  not,  99.  b. 

TOO.  a. 
Where  fnch  lord  (ball  not  dlfdaim  in  a  writ  o£ 

mefoe,  102.  a.  306*  b. 


Frankmarriage.     See  Confinguinityi  De«     what  it  Is  ^b 


Freffetwitw 

The  meaning  of  it,  4.  b. 

Freebank. 
The  meaning  of  the  word,  x  10.  b. 

Trechold.    See  Abdance,  Conditions,  Ef- 

tatei  Jointenants.  ^ 
The  fignificatioQ  of  the  word,  and  whence  fo  cal{< 

ed,  43.  b« 
Where  divers  freeholds  lAay  be  derived  out  of  on«!» 

'and  where  not,  42.  a. 
.Where  an  inceruin  intereft  in  lands  fiiallbe  deem* 

ed  in  law  a  freehold,  and  where  not,  42.  a. 
Where  a  roan  may  have  a  freehold  ia  his  own 

right,  and  a  chattel  in  another's  right,  Jawd  gt 

femthhvLt  not  *  converfo,  54.  b.  338.  b. 
Where  the  alteration  of  Uie  freehold  Ihall  be  an 

alteration  ot  the  reverfion,  191.  b.  191.  a.  and  b. 
Where  the  right  of  freehold  ihall  dro%vn  in  a 

chattel,  266.  a. 
The  defcription  of  a  freehold  in  law,  266,  b.    , 
Upon  w|^at  conveyances  the  purchafcr  fball  be  faid 

to  have  a  freehold  in  law  in  htm  before  entvy* 

and  upon  what  not,  266.  b.  - 
Where  a  ftranger  by  the  acknowledgment  of  the 

.  tienanc  in  a  pracjfte  .to  be  his  villein  (hall  be  ac* 

tually  feifed  ot  the  -  freehold  and  inheritanca 

without  entry,  266.  b. 
What  adtions  are  maintainable  by  and  againft  hinv 

that  hath  only  a  freehold  in  law,  and  what  not, 

358.  a.  b. 
Wlicre  a  freehold  in  lands  may  be  defeated  by  a 

condition  without  entry  or  c  aim,  and  where  not, 

379.  a. 
To  what  purpofes  tenants  by  ftatute  mercliant, 

titgitt  &c.  are  faid  to  have  a  freehold,  and  what 

not,  43.6.  ... 

Frith. 
The  meaning  of  it,  5^  b» 

Prufium  Te&st, ' 


7*he  fignification  the  word,  at.  b. 

What  things  of  incident  to  an  eftate  in  frank« 

marriage,  21.  b.  219.  b* 
The  diifeneoces  between  a  donee  in  frankmarriagt 

aad  in  fpecial  tail,  ai.  b.  22.  a« 
What  fervice  due  by  fuch  donee  to  his  donor,  23.  a. 

97*  b. 
Where  a  rent  may  be  given  in  frankmaiTiage, 

21.  b. 
The  neceAity  of  the  word  (frankmarriage)  to  the 

creation  of  the  eftate,  2 1 .  b. 
How  the  degrees  in  frankmarriage  (hall  be  com* 

puted,  2  3.  b.  ftr  tat.  pag. 
Where  a  gift  in  frankmarriag^tp  the  parties  already 

married  fhall  be  good,  176.  a. 
Where  a  remainder  limitf^l  upon  fuch  gilt  (ball  im- 
peach the  «ftate  in  fr:tnl(unarriage,.  and  where 

not,  2rl.  b. 

A  devite  of  lands  in  fraQikmarriage  void,  ibitL 

A  gift  M  lihtrum  marltagium  by  f'fi»y  y«#  ^/e  before 

ty  H,i,  no  frankmarriage,  ihid^ 
Where  a  rent  referved  upon  a  gift  in.  frankmar- 
riage fluH  not  take  eiliB^  ilu  the  fourth  dc- 
gireepaft,  iic(^ 


Oarelkind.    See  Curtcfy. 

Gttvelkind,  whence  (6  called,  a»i  where  fuch  cirfV 

tom  ^ed,  140.  a.  175.  b- 
Where  otib  brother  dying  without  iflViet  all  lh« 
brothers  Omll  equally  inUerit  by  thiscuftomf 

as  well  as  Tons,  140.  a. 
Where  by  fuch  cuftofp  the  wife  flwU  have  doifef. 

of  the  motety  of  her  holband's  lands,.  1  z  i>  a*' 
Where  by  the  fame  cuftom  the  huiband  fiiall  b» 

tenant  by  the  curiefy  without  iffue,  ihuL 
A  prefcriyuon  ih  this  ftiatMn  is  not  &P94».>75lf  ^ 

Glebe.    5r^Paftor. 

How  it  may  be  charged,  34a.  a.  34S.  b. 

What  glyo  is,  f .  b.  "^ 

Grand  Serjcanty.    Sse  Scrjeaaty. 
Grange. 

The  meaning  of  the  word,  5.  a. 
Wh«  piflfei  bf  ibii  nam^  iM» 
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Grants.  See  Abeiance,  Annuity,  Affign- 
ment,  Confiimation,  Dctd,  Eftates,  ™- 
henJumy  Intention  of  the  Parties,  Name, 
Parfon,  Poffibility,  Rents. 

Tht  dcfciiption  of  j  grant,  17a.  a. 
M'hai  (t lings   properly  lie  in  grant,  and  what  la 
liverv,  9.  b.  48.  a.  85.  a.  332.  a.  3^5.  b. 

*  iR^hat  things  ;Te  granuble  over»  and  what  noty 

89.  a.  114. a.  232.  b.  a66.  a. 

•  Where  a  thiny  -n  fufpence  may  be  granted  over, 

and  V  here  not,  314.  a. 
■  Where  grait«5  fhall  receive  conftniAion  according 

to  the  fuhftance  of  the  deed,  attd  not  according 

to  grammatical  fenfe,  146.  b. 
Where  the  conl>niAion  of  grants  ought  to  enfoe 

the  intentiou  of  the  parties,  313.  a.  h. 
Where  the  ^ords  of  a  grant  fliall  he  tranfpofcd  in 

conftruAion  contrary  to  their  order,  217.  b. 
Where  a  gram  being  imnofiible  to  take  effiedl  ac« 

cording  to  the  letteri  the  law  Ihall  make  fuch 

conflrudion  as  by  poffibitiCy  may  take  effect, 

183.  b. 
'  Where  a  graht  Ihall  amoont  to  a  releafe,  confir- 
mation, furrender,  Jcc.  and  where  not,  301.  b, 

302*  a*  307.  a.  313.  a.  b. 
Where  by  the  grant  of  a  manor  without  (mm  ptr. 

tmmtiisjy  a  thing  regardaiit  and  ap|>eadaot  wiU 

paft,  307.  a. 
What  ihall  pafs  by  the  grant  of  the  fervices  of 

tenant  in  tail,  and  whatnot,  150.  b.  152.  a. 
Where  a  grant  of  a  corody  to  two  men  and  their 

heirs  (ball  amount  in  law  to  feveral  grants, 

189.  a. 
Where  two  tennnts  in  common  join  in  the  grant. of 

a  rent  charge,  it  (hall  enure  as  feveral  grants, 

197.  a.  367.  b. 
Where  by  (he  grant  of  a  re verfioii,- rents  and  fer- 
vices .Ihall  pafs,  151.  b.  15a.  a.  317*  a.  ^24  a.  h. 
By  the  grant  of  (hereditaments)  what  Ihall  pafs, 

6.  a  16  a.  383.  a.  h. 
Where  by  the  grant  of  land  a  reverfion  (hall  pafs, 

^  324- *>• 

Where  tenant  in  tail  grants  ftumjiatum^  what  (hall 

pafs,  jp.  a. 
A  man  grants  proxim«m  ativocnt.  to  orte,  and  before 

the  church  void,   grants  pnrimam  ndvofat*  to 

anoti'er,  the  fecom)  grant  is  void,  37S.  b. 
A  man  grants  3  prajihtutionem,  and  dies,  his  wife 

ihall  have  the  three,  and  ihe  grantee  the  4Ch, 

A  grant  (hall  not  enure  contrary  to  the  exprefs 
words  of  it|  313.  a. 
'    When  it  (hall  entire  by  way  of  extinguifhment, 

307.  h. 
'  'Onat,  of  the  kii\gi  how  teiled,  7«^  tjim. 

ft 

What  giava  is,  4.  b. 

Guan!ian.     See  'Admcafurement,  Dow^r, 
Marriage,  Socage,  Wardfhip,  Wafte. 

The  fevcrnl  forts  of  guari!tan8,.8^.  a.         * 

Who  (hall  be  guardiau  of  hiheHtances  which  lie 

notJh  tenure  during  the  mitiunty  4>f  the  heir^ 

87.  b. 
Tu  what  purpofes  the  guardtaaAall  be  faid  petf** 


fefled  of  his  ward  before  entty  or  feifvire«  waA  dd 

what  rfoc,  3^.  a.  b. 
How  many  kinds  of  gtiardians  87.  b. 
When  the  father,  and  not  the  lord,  jhall  be  guar^ 

Oian,  84.  a.  88.  fij^m. 
Guardian  by  tenure,  what  he  might,  and  what  be 

might  not  do,  75.  b  pir  tot,  fag.  ^t^.pa|fm, 
■  in  chivalry,  what  profit  he  had,  81- 

and  8a.  f.iljm, 
\^'ho  (hall  be  goardian  in  focage,  and  why,  87.  aad 

88.».^Ni. 
Guaroian  in  focage,  how  long  he  (ball  be  fo,  87. 

and  89.  P'JJimm 
'  ■       n\  focage,  when  and  in  what  maoocr 

he  (hall  account,  89.  paffim* 
Guardian(hip  rif  tenant  by  chivalry  and  tenant  Wy 

focage«  to  whom  they  go  on  the  guardian's  death, 

Gurges 

The  meaning  of  it,  5.  b. 
What  palter  by  thi^  name,  ibuL 

Hahendum.     See  Deeds. 

The  ofKce  and  force  of  the  habtrnJum  in  a  deed, 

183.3. 
Where  it  (ball  be  faid  repugnant  in  the  grant  of 

an  el^te  tat',  and  where  not,  ai.  a. 
Where  one  named  after  the  ^i^on^w  (hall  take  by 

tfie  gift,  and  where  not,  7*  a.  si'  a.  26.  b. 

378.  b. 
Where  the  feveral  limitations  in  the  lafovd^fliali 

deltroy  the  joint  implication  of  the  premiflcs, 

183-  b.  190.  b. 
Where  an  hahndum  may  inlarge  the  premises,  btf 

cannot  ahrid-e  them,  299.  a. 
It  may  fever  a  joint  edate,  1 84.  a. 

Haga. 

The  meaning  of  i^,  5.  b.  56.  b. 

Hmigh  ixki  J/owgL 

What  they  mean,  5.  b. 

Heir.  See  Annuity,  Appeal,  Attainder, 
Chattels,  Conuption  of  Blood,  Difcent, 
Entry,  Refcrvation,  Voucher,  WaITaIlt^-, 
Warte. 

The  etymology  and  legal  acceptation  of  the  woid 

(heir),  7.  b.  237.  b. 
What  iffue  and  i>crfon  may  be  an  heir,  and  what 

not,  7..b.  8.  a* 
Jl^'tis  tif>par0it,  ^tiiy  8.  a. 
i/if-  fi  tiffirarius^  ^uis,  8.  b. 
Where  and  wh.it  chattels  the  heir  (hall  have  after 

the  death  of  his  aoceOor,  and  what  not,  8<  a.  iS. 

b.  185.  b. 
Where  the  wonl  Chch^)  (hall  he  neceffary  to  the 

creation  of  an  ei^ate  of  inheiirance,  and  where 

not,  8.  h.  9^  h.  10.  a    to,  a.  ax.  b.  aa.  a.  47.  a. 

193.  b.  3^».b.  385.  b. 
Wticrc  the  word  heirs  (hall  he  goiKf  of  itfelf,  ar.d 

where  not  without  the  conjunction  of  the  word, 

fftsj,  8.  b. 
The  extent  and  latUide  of -the  word  (heir), 

9.  a.  Heirs 
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Heirs  9  ^ood  nameof  purchafe,  26.  b. 
V^ho  Ihall  be  faid  the  next  heir  to  take  fay  pur- 
chafe,  and  who  take  by  difcent,  lo.  b. 
Where  the*  heir  to  take  by  purchafe  ought  to  be  a 

compleat  right  heir  in  judgment  of  law>  24.  b» 

26  b..i64«a. 
Where  the  anceftor  may  make  his  right  heir  a 

purchafer,  and  where  not,  2  a.  b. 
l¥l)ere  a  remainder  is  limited  to  the  riglit  heirs  of 

a  particular  tenant,  the.  fee  fimple  ihall  be  faid 

to  veil  in  him  prefently,  and  where  not^  xx.  b. 

319.  b.  376.  b. 
Where  the  heir  conveying  by  difcent  ought  to 

make  hlmfelf  heir  to  him  which  was  laft  feifed» 

IX.  b.  15,.  a.  239.  b. 
.  Where  by  the  birth  of  an  heir  more  near,  the  dif- 
cent to  another  fhall  be  defeated*  1 1.  b. 
Whefe  the  heir  of  the  part  of  the  father  ihatl  inhe- 

rit  before  the  heir,  of  the  part  of  the  mother,  ^ 
conv^rfoj  12.  a.  and  b.  13.  a. 
The  difference  between  an  heir  in  the  dvil  law» 

and  an  heir  at  the  common  law,  237.  b. 
Where  the  fons  of  an  aliert  horn  within  the  ligeance 

.of  the  king  ihall  not  be  heirs  either  to  other. 

The  fam^  of  the  fons  of  a  perfoo  attakued  $  /ecus 

if  born  before  the  attainder,  8.  a. 
Where  and  what  attainder  ihall  diiable  the  party 

attainted  to  inherit^  or  to  have  heir,  and  where 

and  what  not*  8.  a. 
Where'the  heir  ihall  not  be  bound  by  the  obliga- 
tion or  warranty  of  his  anceilor  without  nam* 

ing,  209.  a.  383*  b.  384.  b.  386.  a. 
Where  a  man  binds  his  heirs  to  warranty,-  or  to 

pay  a  fum  of  money  without  naming  himielf^ 

fuch  lien  ihatl  be  void,  386.  a. 
Where  an  a^ion  of  debt  ihall  lie  againil  the  fpecial 

heir,  without  naming  the  heir  at  the  common 

law  ificui  of  a  voucher  by  reafon  of  a  warranty* 

376.  b.  386.  b.   I 
A  gift  to  a  man  his  heir  and  fuccefTot's,  how  it 

d^all  enure,  ^.  a. 
'  When  the  heir  ihall  have  an  aAion  for  defacing 

his  anceilor*s  moniimeitty  i8<  b. 

Heirloom* 

,  What  heirloom  is,  x8.  b. 
Cannot  be  devifed,  183*  b.  ^ 

Herbage.    S^  j'oihtenant< 

What  Ihait  pafs  by  the  grant  of  the  herbage  of  land,' 

4.  b. 
'  Where  the  owner^s  acceptance  of  a  leafe  of  the 

hefbage.  of  his  bnd  by  indenture  fhall  be  no 

edoppei  as  to  the  land,  47*  b.       - 
Where  a  refervation  of  rent  out  ot  the  herbage  of 

land  ihall  be  good,  142.  a; 

iietefy. 

At*aiQ<1er  of  it  doth  not  forfeit  lind  ot  ceifupt  the 
i>lood,  39i.a.    , 

Heribt.     ^<r#  Extihgiufhrnent. 

Jlot^  called  in  the  Sa\on  tongue,  iS^.  b. 
From  what  antiquity  due  to  lords,  hiif. 
•  Where  a  t<evife  by  the  tenant  of  all  his  goods 
(hall  not  defeat  the  lord  of  his  hcrior,  185.  b.  . 
Wlwre  by  pwfcliAfe  ef  part  of  the  tenancy  by 


the  lord,  a  henot  ihall  be  extlaft,  ind  wHer^ 
not,  149.  b. 
Where  a  heriot  ihall  be  paid  before  d  mortuary, 
1854  b. 

Htiia  Terror, 
What  biJ^  ttrra  is,  69 .  a. 

Hirft  ind  Hurft. 
The  meaaiilg  of  theixi.  5*  b. 

*  • 

Holm  and  Hulmus* 
What  they  n^ean/  5.  a. 

HolL- 

...       » 

The  figmfication  of  it,  4.  b. 

Homage.     See  Fealty. 

"fhe  etymology  ef  the  word,  64.  b. 

The  diviiion  of  homage,"  65.  b. 

The  manner  of  doirfg  homage.  64.  a. 

In  what  refpe6t  it  is  faid  to  be  the  molt  h6D0urable 
and  humbjie  fervice,  65*- j(.  • 

The  league  between  fuch  lord'  and  tenant,  (5.  a; 
100.  b. 

Wherein  doin]^  homage, hcAnage due  td  the  king 
ought  to  be  excepted,  and  the  penalty- for  omit- 
ting it,^  64.  b.  65.  a.  b. 

What  perfon  may  do  and  take  homage,  and  what 
not,  65.  S.  66.  b.  67.  a.  and  b  68;  a.  341.  b.    , 

the  form  of  homage  by  ih  abbot  or  otbier  ecde- 
fiailical  perfon,  65.  b'. 

•fhe  foha  of  homi^e  by  huiharid  aud  Wife  jointly^  ^ 

66.  a.      . 

Wher^  and  what  corporation  may  do  and  takf 
homage,  and  where  and  what  not,  6  j.  Ih  66.  bff 
^7.  a.  341.  b. 

WT\erc  the.  hulband  ihall  do  and  take  homage 
aione,  anil  where  jaiiitly  with  h'ls  wife,  30.  a: 

67.  a. 

Where  tb^re  are  divers  tenants  of  the  fame  land, 
where  all  and  Where  biit  one  ihall  do  homage, 

67.  a.  b. 
Where  and  why  the  tenant  ihall  not  be  fworri  In 

doing  homage;  68.  a. 
Where  homrxge  done  to  one  joint  lord  ihall  cxcufe 

againft  the  other,  6;.  b.        ,-         . 
The  benefit  which  accrues  to  lords  by  receiving- 

honiage,  68.  a.  92.  b.     ,     .  i  ^ 

Where  the  tenant  ndtwithftanding  homage  once 

done  to  the  lord,  ihall  be  oompellcd  to  do  homage 

again  to  his  Heir,  arid  where  npt,  103.  b. 
Where  the  tenant,  upon  tranfl.i:ion  of  the  feig- 

riiory  to  another, (h  ill  be  compeUed  todo  homage 

again,  and  where  not,  ^04.  a.  andb. 
Where  after  rcfufal  the  lord  ihaU  not  diilrain  hit 

tenant  for  homagd  until  req^e^y  »o5.  a. 
By  what  means  fealty  ihall  hd    fep^rated  from- 

homage,  and  by  what  riut,  1 50.  b.  1 5  r .  a. 
The  writ  of  Umagio  cupUndd,  and  Where  it  Ijetli, 

101; 

Homage    Aunceftrel.       See    Attornment,- 
Per  qua  Servitia^  Rccavery,  Warranty, 
the  defcription  of  tenure  by  homage^  auoccflrel 

roe.  b;  i. 

t  %  Blo#J 


THE    TAB  LI. 


SInoJcn  the  InnTf  fide  not  ahvaff  reqwfilc  •»  AkIi 

Where  fttch  cmiire  drtweth to  k  mMtMty  tad 

jcqifi^Lil,  fof.j*  1^4.3. 
Whxat  thill  He  j  ?nod  amntc^^le*  to  a  wtfraocy  bf 

ciufe  of  hrjfna^t  avncefVrrt,  i?f .  a- 
Wh4t  IjiiiH  tt'e  tenant  fluU  ttcmvcr  io  wloe  opoa 

fuck  wamncjr,  loi  x 
The  rccfwor^  /-  of  reverence  anJ  fn-i *e6"Km  be- 

Cwecri  foch  I./rJ  an^l  tenaci;,  tco.  h. 
Where  f  *ch  ten  ^'.t  dull  be  comp^leJ  ••  *iom  to 

the^r-Mre  «»f  ly*  lor4,ao4  uhrc  niC,  fof-  a. 
Wlierethe  loni  bf  h^Hnaje  »«ncrftrel  nuy  dtrcUm 

in  the  fei^niory,  and  where  nor,  tsu  K  ici.  »• 
Wr.rre  a  man  majr  bolU  by  liom  ■g's  aoMceitrci  of 

a  buJf  p^k'C,  but  o«c<<*«t/ 'Af  foz.b. 
Where  <mch  tenure  (h^Il  remair.,  o<if  witJ'iUn.'mf 

the  alteratiijn  of  the  name  and  nature  oCcbe  Ci»r- 

puruion,  and  wliere  no',  lox.  b. 
Where  *n  abhcif ,  btibnp,  lie.  fc.Jl  not  difcbim  in  ft 

feigniory  by  lirfma*^auf»icftrci»  lox  b.  loua. 
After  aUeratMm  by  the  irnaiic  by  lH>mase  au'  cef- 

trel,  what  fervice  fliall  be  c'ue  to  the  kird, 

lox.  a* 
What  aA  by  the  ten^t  flult  be  m  inter  rvpt  ion  of 

the  privity  between  him  and  his  lorc%  and  what 

nnt»  lo^.  aoa.  b. 
Where  riicbt«Dar«auf  bttocto  luuftbt  fervio«» 

105*  J* 

What  it  iS|  5.  b. 

Hcmgeld. 
The  meaning  of  tt,  187.  a* 

Hfrj  de/M  Fee, 

Where  fach  plea  (hall  be  joodhy  rhe  tenant  upon 
a  ifiOreff  and  avowry  by  a  fti  .in{;er  u  ho  clatmt 
the  feif  niory,  and  where  not,  1.  b* 

HofpitaL 

The  divert  kindl  of  Imfpitals*  342.  a, 

Wnat  hofpicali  were  given  to  tlic  crown  hv  the 

Aatute  of  17.//.  8,    31.  //.  8.    37.  //•  8. and 

I.  K,  6.  and  wlut  n'it,  34t.  a. 

Hoecbpcit. 

What  it  is,  176,  l^^,f^\l|inu 

How  and  Hoo. 

The  fign location  of  the  wordsy  4.  b«  ' 

Jamfna. 
The  meaning  of  j,mpna9  5 .  a* 

IdeoC.     Sr^  Condition,   Dum  non   Comfosy 
Entry,  Heir,  Mortgage. 

Who  f  mpr rW  (:i'd  to  be  an  idcot,  247.  a. 
Vf\\tX9.  v\  itieitt  OKtll  he  bound  by  n  difcent,  147.  a. 
'By  whnt  iTwans  a  feoffmenf,  &c»  by  an  id«it,  may 
br  avoided  during  liis  lifci  and  by  what  nor, 

«ft47.  bf 
Where  a  liranger  may  tender  money  in  pcrfbr* 


&r  Eotiy. 

Imprifnn.-ren-  a  good  cxaSt  to  reverfc  an  oiflUaiTt 
297.  b.a(9. 

Where  i'.  fh^U  fare  a  dedah*  1  ?•-  *• 

WVrre  and  hnw  a  man  in  priw  may  be  pro- 
ceeded ai^ivil  by  tnits  and  pcocdi  dk.  Uw,  a6o. 


How  a  man  in  pniun  oiijht  to  be  ordered  Joi«iri» 


209, 


A  prct<dcrf  where  ifter  judpnent  m  an  app^ 
a^^inft  a  woman,  her  Hnpntbnnient  W3»  rcfpii- 
etl  hv  T'/afoo  of  pregnancr,  289  *• 

A  prcceden!  where  after  jud?o»it  in  a  trefpafs 
y*i'rf  t/i,  ^f,  againil  an  infam,  he  wm  excnfed 
«ff  impri^ameot  by  reafon  of  bh  age*  «^*<^ 


Incident.    &r  Appendant. 

The  etymology  of  the  word,  119.  b. 

rndcnture. 


is,  and  tlMt  it  may  be  m  the  firft  or  third 
I,  and  forms  of  both  I  Md  tiuK  aU  the  pam 


UlMtit 

perftm, 

make  but  one  deed,  aaf-  and  xjo*  f€r  mt.  p^. 
When  tt  ia  an«iloppe!»  wlaen  not,  45.  a.  47.  bu 


Indi<flnicnt«    See  Afpeal,  Fclomr,  IHead« 

ing. 

Tt«e  figniAcation  and  denvation  of  the  word,  iftfi.* 

W^hat  certainty  requifite  in  an  indiftment,  903.  a. 
Where  the  ioditiilmeni  ftialt  {r[(fthmci/  albeit  the 

offence  be  no  fckmy,  1 17.  a. 
The  ditference  bctHeen  an  appesd  and  an  indid* 

meat,  ia6«  b. 

Infant,  iee  Accompt,  Baftardy,  Covcr-r 
turc,  Doiver,  Entry,  Exchange,  Execu* 
tion,  Stat,  of  Maton^  c.  5.     Warranty. 

Where  an  infaq'  may  he  a  piirchafer,  a.  h. 
\Vn*erc  alfijjnment  of  dower  by  ilic  l»eir  being  an 

infant,  (h.ill  he  gfxxl,  And  where  not,  35.  a. 
Where  by  cuftum  at  (ixteen,  he  may  make  a  leaie, 

4Sb. 
Where  and  for  wb«l.tluii|:S  the  deed  or  ohiigaiion 

of  an  infant  (t%^  bM'hi'm.  and  where  and  kr 

what  nor,  171.  b.  17a.  a. 
Where  and  within  what  time  a  fine  levietl  b}'  an 

infant  may  l»e  avoi«*cd,  and  where  it.  may  be  re- 

vrrfed  by  his   hefr  after  his  death,  and  wlujne 

not,  131.  a.  380.  b. 
Where  rlic  breach  of  a  rnndition  in  law  fhall  be  a 

forfeiture  of  the  oftice  or  eftate  oT  auv  infent, 

and  where  not,  233.  b. 
Where  laches  in  an  infant  (hall  be  pi^judicial  to 

him,  and  wlicre  not,  146.  .t.  b.  ;8o.  b. 
Where  a  feme  covert  (hall  be  prejudiced  by  laches 

where  an  in«ant  (hall  not,  146.  b. 
Wbeic  aiiJ  at  what  age  the  at^  or  wrot\g  of  an  in- 
fant 
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fimt  in  criminnl  matters  ihall  he  impttced  to  him, 

and  where  xnd  at  what  not,  94^^*  h. 
Where  a  leaie  for  ymn  nt^Kfte  by  aa  iaCnt  Ihall  he 

9Dod,  30S.  a. 
Where  the  releafc  of  a  dehc  hy  an  ui£uit  ihall  be 

food,  and  where  n(ic>  264.  b. 
What  thingt  are  avoidable  by  an  iobnt  after  bis 

full  age»  and  What  only  during  his  nona^Cy  38G. 

a.  !»• 
Where  an  aAion  of  walle  or  ctjfavit  lieth  asatoft 

an  infant^  380.  b«  381.  a. 
Where  an  infant  fluli  be  coinnelled  Co  nctorn  in 

a  muldjmris  iUmatf  or  per  qu^  ftrvitia,  3 1 5.  a. 
An  infant  can  concraA  only  for  neceiDirietf  35*  h. 
Where  an  afurpation  upcm  an  inf^inc  Aiall  put  him 

out  of  polTedion  oi  the  advowfoQt  344«  b. 
By  wtiat  aOts  an  infiot  in  wmtn  fa  mere  flull  he- 

boundf  and  by  what  not>  ico*  h.  244.  a.  245.  b. 
An  infant  sot  capable  of  the  HewonUhlp  of  a 

cnurt>  3.  b. 
Kot  capable  to  perferm  grand  ferjeanty  at  the 

corotiation^  107.  b* 
Kot  capable  to  be  of  iiq  enqueft,  1 57.  a.  172.  b. 
Where  an  infant  ihall  not  be  amerccxl  for  a  noiifuit 

or  default,  127.3. 
Where  upon  a  judgment  afrainil  him  f*ld  captatur^ 

he  (hail  not  be  imprifoneit,  alS9.  a. 
Where  an  infant  fliall  not  be  charged  in  an  ac* 

compt,  I7I.  b. 
Wiiere  an  infant  may  do  homage,  but  not  fealty^ 

Where  an  infant  ought  to  fiie  by  frochek  amy,  ani^ 

defend  by  guardian,  135-  b. 
Wliere  a  ftranger  and  where  the  fpecial  heir  Audi 

take  advantage  o(  the  infancy  of  his  anceftor> 

336.b-337.  U 

Infranchifement.    Sue  Maminiiffion. 

Ylie  derivation  and  (everal  acceptationi  of  the 
word,  37.  b. 

Inheritance.      See   Charge,    Fee    Sin^ple, 

Heifs. 

The  extent  and  fignific.uton  of  the  word,  and  what 

fiuU  pafs  by  tlio  grant  of  inhericoncesi  6.  a.  t6.a. 

383.  a.  b. 
The  feveral  forts  of  inheritances,  t>  b.  9.  a.  49.  a. 

i64«  b. 
Where  a  man  may  have  an  inheritance  moveable 

in  lauds,  and  how  fuch  inheritance  may  be  alien- 
ed and  ciurged,  4.  a.  48-  b. 
Where  an  inheritance  (hall  afcenJ,  and  where  tifKp 

ii.a. 
New  inheritances  reJcAcd  inlaw,  13.  a.  27.  a.  337. 

b*  379.  h. 
Tlie  ancient  courfe  of  inheritances  not  alterable 

but  by  parliament,  27.  a. 
'Where a  man  fhall  inherit,  where  he  by  whom  he 

convcyeth  cannnut  by  pofTib'lity,  csf  i  Mivufj, 

25.  a. 
Tlie  blood  only  of  the  firft  pnrchafer  inheritable 

to  lands,  la.  a. 

Inrollments.     See  Deeds* 

Where  inrollments  ought  always  to  be  in  parch- 
ment, 35.  b. 
Where  an  inruUment  fliall  not  be  pleadable  with-. 


out  (hewing  the  original  deed,  215.  h» 
lafhint.    See  Remainder. 

The  definition  of  an  inflnnt,  x$5.  b. 

Wliere  thel.nw  alloweth  priority  of  time  in  an  in« 

(l.int,  18^.  b. 
Where  a  fee  fhiU  be  divefted,  and  veft  in  one  per-« 

fon  in  an  inftant,  297.  b. 

Inilitution.    See  Parfon,  Plenarty. 

The  n-icaning  of  the  word  inftitution^  344-  a. 

Intention  of  the  Parties.     See  Grants, 

Where  the  conftrti Aton  of  a^  (hall  enfue  the  in* 
tention  of  the  pan'.es,  and  where  001,2x4.  b. 

Where  the  intention  of  the  parties  (hall  operato 
in  the  raifing  and  direction  of  ufes,  49.  a. 

Where  the  entry  of  him  that  right  hath  into  land, 
(hall  he  guided  by  his-  intent,  49.  b. 

Where  a  man  h.ith  two  ways  to  pafs  lands^  and  he 
intendeih  to  pafs  them  by  one  of  the  ways,  yet 
it  (ball  pafs  by  the  other,  and  where  not,  49.  a« 

later ejje  Termini* 

Vn^nt  it  is,  47.  b. 

Uow  it  may  or  may  noC  paCs,  47.  b.  338.  b. 

To  whom  it  (hall  go,  47.  b. 

Is  not  loft  by  the  le(lor*s  death,  51.  b* 

Cannot  be  confirmed,  296.  a. 

CannnoC  be  enlarged  by  releafe^  170.  a* 

Intereft. 

The  extent  and  (igniftcation  of  the  word,  345.  b. 
What  padeth  by  the  grant  of  Mum  imerejfej  ibid. 

Intmfion. 

What  properly  faid  to  be  an  intrufion^  and  hgw  il 
didereth  from  abatemeut,  diJOTeKuiy  &c.  227* 
a.  b. 

Jointenants.  See  Account,  Attornnnent^ 
Charge,  Dum  fitk  infr^  J^Miem^  Elec- 
tion, Entry  Congeable,  Judgmeiit,  Pre^ 
fentation,  Releafe,  Remitter,  Referva- 
tion,  Stat.  Weft.  2.  r.  aj.  and  3a.  H.  8. 
c.  32.    Surrender,  Wmfte,  Warranty. 

Jointenants,  whence  fo  called,  and  how  they  differ 
from  parceners,  i8o-  b-  .^    . 

What  il  ings  may  ft  uid  in  jointure  0110  with  tht 
other,  and  what  not,  1S8.  %-'t^  '*•  p^g'  19*-  *>. 

Where  the  parties  (hall  be  jointenants,  notwitli- 
ftanding  the  feveral  and  indi^rent  limitatiop* 
to  each  of  them,  180.  b.         ■      ,.  >.        ,     . 

Where  there  may  be  a  jomtcnancy  albeit  no  furvi. 
voKhip,  181.  a.  b.  -    „  r 

Wher«  chattels  or  debts  in  jomtenancy  mail  mr- 
vive,  and  where  not,  181  b;  182.  a. 

Where  jo  ntcnants  may  be  albeit  the  eftates  veft  in 
lljem  at  feveral  times,  and  where  not,  188.  a. 

Where  two  may  have  joint  eftates  for  their  lives, 
and  feveral  inheritances,  or  the  inheritance  to 
one  of  them,  i8ijju  b.  iSi-a.  184.  a- i89'.b. 

.To  whj«  purpofes  Kttb  inVontancc  fliall  be  laid  to 

«3  ^  •• 
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be  execvittd  in  the  life  of  the  paitksy  and  to 

what  noc,  iSa.  b,  i8v  »•  i^^  ^ 
Where  nnd  by  what  ads  »  eftate  in  jointure  may 

be  ("vcTCilf  and  where  and  by  what  not,  iSz.a. 

Mriot.pag*  183.  a*  i^<%a. 
>IV'herc  iwo  may  be  jomteoants  of  the  freehold  and 

ipe  fimiUe,  «nd  teoaets  in  common  of  an  eftate* 

tail  in  the  lame  land,  1 8  3>  b. 
Where  the  jointenant  funriving  (hall  be  liable  to 

the  charges  of  his  pjnopanion,  and  wh^e  noC» 

184.  h.  per  M,  fMg,  185.  a. 

Where  the  chargies  of  oocjointtnantf  tvpidable  bf 
his  companion,  (hall  be  g<rod  againli  himfclf 
furvivingi  184*  b. 

Where  upon  a  recovery  againit  one  jolntenant,  ex- 
ecution (ball  be  fued  agi^nft  |ui  cop^panion, 

185.  a. 

Where  an  eftoppel  to  one  jointepanf  (ball  not  bma 

his  companion  furvivingi  ihitL 
Where  a  duvife  hy  one  jointenant  (hall  be  voi4 

againfl  his  companion,  185.  a.  b. 
Where  by  ihc  death  of  the  wife  jointenant  witb 

a  ftranger  for  years,  the  term  (hall  furvive  to 

the  other  jointenant,  and  not  to  the  hufbaud, 

185.  b. 
Where  a  difpar^gcment  of  the  heir  by  onejom- 

tenant  (hall  be  a  foifeiture  of  the  ward  as  to 

both,  80.  h.  ,.  ui  *   * 

Where  one  jointenant  of  a  ward  (hall  be  liable  to 

the  wafte  done  by  his  companion,  54*-.**. 
Where  an  aflignment  of  dower  by  one  jointenant 

(hall  he  g'.od  agaiiil  his  companion,  35.  a.       | 
Wi.ere  upon  grant  of  a  rem  to  two,  the  ele^oii 

of  one  to  have  it  as  an  annuity  or  rent  (hall  bind 

hi^  companion,  146.  a. 
Where  a  refcons  by  one  jointenant  (ball  i^ake  hi| 

companion  a  diHeifor,  161.  b.  -  ./.  . 

Where  each  jointenant  ibaU  be  faid  to  be  fcifcd 

fHT  my  (t  fur  tout,  and  iQ  wbat  purpofet  either 

hath  right  but  loa  moiety^  186.  a  35a  a. 
Where  a  Icafe  for  years  by  one  jointenant  for  life  or 

in  fee,  to  begin  after  his  death,  (hall  be  good  a- 

gainft  the  furvivor,  and  where  not,  184.  b.  185. 

b.  186. a  b;  *         *   . 

Where  a  grant  of  the  herbage  or  ye^nre  pf  th^ 
land  by  one  jointenant  (baU  bind  the  furvivor, 

Where  a  prcf«  ntation  to  a  church  by  pne  join? 

tenant  ihall  not  put  his  companion  outof  pofr 

fcflion,  i86.b. 
Where  a  partition  between  jomtenants  (hall  be  good 

without  4«cdj  and  where  not,  169.  a.  187.  a. 
Where  by  panition  between  pintenantsi  a  war-r 

ranty  (nail  be  deftroycd,  and  where  not,  187.  a. 
Wheic  huibaml  and  wife  (hall  he  jointenanti,  and 

yhere  hy  enticrtics,  and  where  by  moieties, 

\%7.A.h.fxriot.fag,       '        '        '  .  .       ' 

Where  baron  and  feme  and  a  (tranger  are  jomte- 
'  nan|s  tl^  foie  alienation  pf  the  baron  (ball  bar  the 

ftranger  furviving  as  to  a  moiety,  and  where 

nor,  i%^  b.  ib8  a.  3»7-  *>. 
Where  ope  jointenant  or  parcener  eritefs  or  ceco- 

▼tr?,  the  whole  eftate  being  put  to  a  right,  the 

other  (haWpii|c»-  and  occupy  with  him,  and  whera 

not,  188.  a.  364. }).     ' 
Where  a  leafe  of  part  of  the  term  by  one  !om>- 

tenant  for   ycikrs  (l>a<l  ^c  »  feverance  of  the 

jointure  as  to  the  whole,  19a.  a.  199.  a. 
.IV  here  a  fovcraucc  of  the  jointure  of  the  free- 


hold (ball  b^  a  fevenfiM  of  the  reviprfite 

191.  b*  191.  a*  b. 
Where  a  refer^ation  of  the  reverfion  to  one  joint 

tenant  by  deed  indented  upon  a  leafe  by  both 

ihall  not  eftopthe  other,  192.  a. 
Wliere  a  leafe  is  made  by  two  jointeDants>  the  ne- 

mainder  in  fee  to  one  of  them,  this  (hall  be  a 

good  remainder  for  a  mointy,  191.  b. 
Where  one  jointenant  makes  a  leafe  for  his  ofwn 

life,  and  dieth,  no  furvivor,  ftitret  193*  *• 
Where  the  feo(rment  of  one  jointenant  10  he  com- 
>  panioo  and  a  ftranger,  (hall  be  good  only  to  the 

urangcr,  33^.  a. 
Where  two  infants  jointcnants  make  a  (eo(fmenr, 

by  the  death  of  one  his  right  (baU  fonrive ;  /««« 

of  a  feedinent  by  onetolely,  337-  *•  *>■ 
Where  the  father,  jointenant  with  the  (on  and  a 

ftranger,  makes  a  feo(finent  of  the  whole  with 

warranty,  the  ftranger  furviving  (hall  avoid  tho 

whole,  367.  a. 

Jointure.     See  Dower,   Stat.    11.  H.    7^ 

cap.  20» 

What  (hall  be  a  good  jointing  within  the  (bttite 

of  17.  H.  8.  and  what  not,  36.  b.     ^ 
Wliere  the  wife  may  w«ve  hor  jointorca  and 

where  not,  36.  b. 
May  bo  made  determinable  by  the  pafty's  own 

act,  36. 

Ireland, 

How  and  when  the  laws  of  ZwglwA  were  firft 
eftabli(hed  in  /rrAw/,  and  how  afterwards  coo, 
^rmed»  and  by  whom,  141.  a.  b. 

.   MTue.     ^«  Pleadings,  Vcrdi6^. 

An  i(rue,  and  the  fevcral  kinds  of  i(rues,  u6.  a. 

^hcre  an  ilfue  generally  taken  (haU  refer  to  th» 
count,  and  not  to  the  writ,  i»6.  a. 

Iffuc  upon  a  negative  pregnant  not  good,  ia6.  a. 

Where  two  affirmatives  (haU  make  an  iflTue,  and 
where  not,  126.  a. 

Where  an  iltue  (h.ill  be  good  upon  a  matter  af- 
firmative and  negative,  albeit  it  be  not  m  ex-: 
prefs  words,  i/>i<^  * 

The  form  of  the  entries  of  iflTues  of  the  part  of  the 
plainiiff,   and  on  tlie  part  of   the  defendant^ 

What  plens  are  iffbes  themfclrcs,  whereto  the 
plaintiff  or  defendant  cannot  reply,  1  a6.  a. 

Where  twedn  tt  fot,nS  (hall  be  of  the  fubftance  of 
.  the  iffuc,  and  where  but  matter  of  form,  aSi .  b. 

p$r  tot,  IMF*  '  .     .        >.         •      . 

V\  here  the  fubftance  of  the  ilTue  hemg  found,  the 
veidiaihall  be  fufficient  notwithftandmg  omif- 
fion  of  cifcumftances,  i27«  *•  *^*  *• 

Where  the  plea  of  the  party  amounts  to  a  s«nera| 
iffue,  the  general  iffuc  (hall  be  entered,  3«3.  b. 

Iffue  (hall  be'joincd  on  airaverfe  when  well  taken, 
126.  a. 

Judgment.     See  Error,  Partition. 

Thc  fignification  and  derivation  of  the  word,  39. 

a.  !68.a. 
The  fevcral  forts  of  judgmcitts,  tftd. 
Where  in  a  rc.-il  aaion  by  onejmntcnam  or  p«r. 

cener  agaiiift  anoihei',  judgment  (hall  not  ^ 
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g;1ven  in  feveraltyy  167.  b.  187.  a. 

In  what  adions  judgment  final  fhall  be  ^'i^eny 
Z94«  b. 

Tbe  form  of  the  judgment,  when  it  is  for  the  te- 
nant or  defendant  in  plea  in  bar  or  to  the  writ, 
363.  a.  V 

How  and  by  what  means  every  cafe  judipially  de-  , 
pending  (ball  receive  end^  71.  b*  72.  a. 

yugum  Ten4f» 
Wbat  it  \h  5.  a. 

yuncaria^  yoncaria. 

What  it  IS)  5*  a. 

What  pafles  hy  this  name>  Ibid, 

yuris  utrum.     See  Parfon. 

Juror,  Jury.  See  Challenge,  Statute,  Ver- 
cli6l:,  W,  2.C.  38.  Artie,  Jup,  Chart,  c,  9. 
a.  H.  5.  f.  3. 

The  properties  of  a  jiiror,  1 5  5*  a.  b. 

What  perfon  may  be  a  juror,  and  what  not,  156, 

h.  157*3.  172.  b. 
How  they  (hail  be  treated  if  they  do  not  agree, 

4»7-  b. 
Where  a'  cejluy  fue  ufe  (hall  be  a  fafhcient  juror 

within  the  ftat.  of  2.  H.  5.  c.  3.  272.  b. 
Where  teiiant/irr  cut,  w  ,  or  the  hulband  feifcd 

in  his  wife's  right,  is  returned  on  a  jury  after 

the  death  of  rhe  wife  or  f*y?«y  f*e  v/^  they  may 

be  challenged,  ibid. 
Where  a  witnefs  (hall  be  had  in  equal  refpedt 

with  a  juror,  and  where  not,  6 .  a. 
The  jury  mtt(t  give  a  verdidt  though  no  evidence 

be  given,  296.  b. 

Juftices.     See  Court,  Eyre. 

By  what  names  anciently  called,  1 6  8.  b. 
Juftices  of  aflife,  whence  fo  called,  263.  a. 
Their  office  and  jurjididion,  fP»</. 
In  what  cafes  anciently  juftices  of  «//?  ^i/w  might 

give  jui?grocnl,  and  in  what  not,  26  ^  a. 
TUc  names  of  divers  biftiojis  and  clcrsymen  that 

were  anciently  jultices    oi  tlie  king'^  coj^rts, 

304.  b. 

King,     ^<f^  Prerogative, 

The  etymology  of  the  word  (king),  and  how  tai- 
led in  other  languagc^,  65.  b. 

The  ftyle  of  every  king  of  Fnghnd  fmce  the  Con- 
queft,  7*  a.  and  h. 

The  fcvcr.»l  conjpellations  of  divers  kings  of  Eng^ 
landy  7«  a* 

The  fcvenil  councils  of  the  king,  no.  a. 

Th^  king  may  take  a  fee  fimple  without  the  word 
(heirs),  15.  b.  • 

^  miy  referve  rent  out  of  incorporeal  in-  . 

|irritances,47.  a. 

rmnnr  be  nonfuir,  139.  b. 

Knight. 

The  derivation  of  the  word,  and  how  called  in 

other  languages,  74.  b. 
Tl»«  dignity  of  a  knight,  lojt  b. 


What  (hall be  faida knight's  fee,  or  unfui  mfttariSf  - 
69.  a.  b* 

Knights  Service.    See  Guardian,  Marriage,  ' 
Relief,  Warddiip, 

The  defr.ription  of  a  knight's  fervice,  74.  b- 

By  what  names  fuch  fervice  is  diftinguilhed  in  law, 

74.  b.  75.  a.  b«  108.  a. 
To  what  end  this  fervice  was  created,  75.  b. 
The  refpe^  which  the  law  hath  to  the  fupporta* 

tion  of  this  fervice,  39.  a.  b. 
Tbe  privileges  of  tenants  by  knights  fervice,  75.  a*  ' 
Ax.  what  uge  the  tenant  (hall  be  intendable  to  per* 

form  thi-i  fervice,  74.  b,75.  b.  7S.  b. 
What  things  incident   to  thii  tenure,  and  from 

what  antiquity,  76  a.  b.  305.  b. 
For  what  caufe  the  law  gave  the  ward  andmar«f 

riage  of  the  heir  of  fuch  tenant  to  his  lord,  75. 

b-  76.  a. 
Wliere  the  tenure  crafing  the  wardfhip  and  all 

other  incidents  Ihall  alfo  ceafe,  76.  a.  b*  M^-  ^* 
Where  the   fruits  of  knights  fervice  being  fuf- 

pended,  the  tenancy  being  in  a  corporation,  (hall 

be  revived  again  in  the  hands  of  a  natural  per- 
fon, 70*  b.  99.  a. 
Where  a  tenure  may  be  knights  fervice  and  no  ef- 

fcuage,  8a.  b. 
Where  tenure  hy  caftleguard  (hall  be  knights  fer* 

vicei  and  where  not,  8a.  b.  83.  a.  87.  a. 
Where  the  tenure  (hall  remain  albeit  the  caftle  ^ 

ruined,  83.  a. 

KnoL 
What  it  is,  5.  b« 

Laches.    See  Baron  and  Feme,  Coverture, 
Dumwmfuit  Cotnpos^  Entry  Congeable,  . 
Ideot,  InJ^t,  fines,  Prerog^ive, 

The  fignific«ion  of  the  word,  246.  b.  380.  b. 
Where  laches  (hall  be  imputed  to  a  man  beyon<|  . 
fea,  and  where  not,  160.  b« 

What  it  is,  58.  a. 

The  meaning  of  it,  5.  a«       * 

Lapfe.    Sec  Quare  ImpediK 
Law. 

The  fevcnl  I  aws  ufcd  within  this  kingdom,  ir.  b. 
The  divifion  of  the  law  of  Enghnd^  no.  b.  115.  ' 

h.  344.  a. 
The  fevcral  names  whereby  the  common  law  of  ' 

Fnghnd '\S  called,  I4»«  a. 
How  the  common  law  and  tlie  bw  of  the  cronwi 

difffrr,  1 5.  b 
The  law  fpirltual,  what,  344.  a. 
Intendment  of  law,  what,  78.  b. 
Ko  pwof  to  be  admitted  againft  the  prefhmption  of 

law,  37^.  a.  b. 
What  things  the  law  moft  favourcth,  1*4.  b. 
How  the  law  refpedts  the  order  of  nature,  92.  a. 

V4  Tho 
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THe  imf  *b*  rtt!es  aaJ  ccraslc  c(  iLe  law  not  to  te 

Tlie  ctftn  T.etMSatton  of  the  bnr  tf  B'llmJ,  97.  b. 
Tlit  6id*ffi»  and  faeiUf  of  ttae  ftoif  oTHie  U   . 

71. a. 
Atioujiirtiont  and  dircAiont  cooccmms  the  ftady 

auJ  prj£bcto(  (be  law,  70.  a.  b.  X49.  b. 

Ijtfet,  Leflor*  LHfce.  ^  OmfimntioiH 
Rfleafe,  Rcut,  Refervation,  SUL  32.  /L 
S.  r.  28. 

The  dniv^KNi  of  the  word  (imfe),  43.  b. 

The  Uveral  kinds  of  lta((^  45«  ^K 

WJiac  fliaU  be  (tifluient  words  of  leafoi  4  s-  ^ 

^01.  b« 
y^itM  ptHam  umf  make  leafn  at  this  daf»  wbldi 

couU  iiut  b]r  (he  C4>miDOit  Uw,  <i  i  imvtrf^  44. 

h. 
WbM  thingf  requiliie  Co  the  pcrfeaioa  of  a  leaie 

witliin  the  il^t.  %%•  i/.  8. 44.  a.  b. 
What  leafcv  (hall  be  (ood  wiihio  the  Aatntaa  of  !• 

and  13.  Eiu  and  whatnot,  44.  b. 
Where  a  concurrent  lejfc  fhall  be  food  within 

thi>re  <Ututes  aod  ^here  not,  45.  a. 
^'h4t  (hall  he  f4id  a  fuilicicnc  certainty  where. 

iipoa  a  leafe  for  ycare  may  depend*  aod  what 

not,  43.  b. 
Where  a  teaie  for  yean  may  ceafe  and  revive 

atJin,  at  to  feveral  perfoos»  and  where  not* 

46.  a. 
To  what  purpofes  the  party  ihall  be  faid  a  leflTee 

lor  years  befoie  entry,  and  to  what  not,  46. b. 

ct.  b.  170.  a.  b. 
Vn\tTt  a  lea'e  is  made  to  liave  from  the  date,  or 

day  of  the  d4te,  or  from  the  making,  or  from 

henceforth,  kc  where  it  fball  be  iaid  to  hava 

besinning,  46.  b. 
Where  the  deed  hath  no  date»  or  beareth  an  inu 

poffible  date,  when  the  ieafe  flull  be  laid  to 

have  commencement)  ihid. 
Where  the  deed  referf-cth  to  a  void  lcafe»  or  mif- 

*fecite  a  Ieafe  m  rjft^  to  have  from  the  endmg  of 

that  Ieafe,  when  it  flialt  be^in,  iind. 
The  fignificatjon  of  the  word  (term),  and  the  dif. 

fcrence  imtr  NrmtMtm  aimorum  tt  ttmfui  oMonmg 

45.  h* 
Where  a  leaie  to  the  party  generally  ihall  be  con. 

ftrued  to  be  for  the  life  of  the  leflor,  and  where 

for  the  life  of  the  leflee,  41,  a.  iS«.  a.  b« 
Where  diven  perfons  join  in  a  lea^,  whofe  Ieafe 

it  (hkli  te  ocHiftrued,  45.  a. 
Where  a  Ieafe  for  years  by  tenant  in  tail  Ihall  be 

voiil  by  his  death  without  ilTuc,  45.  b. 
Where  a  leidTe  by  i>arfon,  vicar»  kc  before  the  fta- 

tute,  was  void  by  his  death«  and  where  bye 

^idtfble,  45.  b« 

Lectures. 

The  qualities  of  le^hires  anciently,  and  how  they 
differ  from  our  readings  at  this  day,  280.  a.  b* 

Leper* 

May  be  heir,  S.  a. 

May  fue,  tho'  removed  by  writ,  135.  b. 


b. 


Ldr^tm  Tar^. 


It  is  5.  b. 
pafibibytfaif 


Laooice.    5ff  AvdioritT. 
Ligeance.    &r  Afien,  DcbneB. 


dcfiifkion  of  lig^ance,  1*9. 
divtfion  and  feveral 


IS9. 


Limhitkm.    Set  Ttme,  ftatotr. 

Wh«  dun  be  ftad  good  words  of 
grants,  Itc  and  the  fcvcral  Ibcu  of  them,  134. 
b.aj5.a. 

Livery  out  of  the  Hands  of  die  Kjx^. 
%iOt  Frimer  Safiu 

Where  the  Keir  of  the  tenant  of  thekingfliallfQe 
livery,  and  where  an  mfitr  U  aMa,  77.  a. 

Where  the  king  IhaU  have  the  mean  profits  ontil 
livery,  or  vu/Ur  U  main  foad  by  the  be.r,  and 
where  not,  ilid* 

The  feveral  kinds  of  livery,  and  wluch  Ihall  be  the 
bed  and  moft  fafe  for  the  heir,  77.  a. 

l^liere  by  the  livery  of  a  manor  an  advo^on  ap- 
pendant ihall  pais  from  the  king,  without  tpecol 
mention,  77.  a. 

Livery  and  Seifin.    Sec  Authority,  Fceff. 

roenty  Grant. 

The  defcription  of  livery«f  feifio,  48.  a. 

The  feveral  kinds  of  livery,  ibid* 

The  antiquity  of  livery,  49.  b. 

To  the  paffing  what  eltatet  Irreiy  reqaifiae^  and  ef 

what  not,4i8.  a.  ai6.  a. 
What  aft  or  words  by  the  kHor  or  feoObr  fliall  be 

laid  a  good  livery  in  deed,  and  what  not,  4i.a. 

49-  b.  56.  b.  57.  a. 
Where  a  livery  expfefllng  one  cfbto  lefericth 

CO  ^charter  exprelfing  another,  or  which  is  void^ 

how  it  fhall  be  conftrued,  4S.  a.  b.  las.b. 
Where  livery  referreth  to  two  feveral  charters  of 

different  limitations,  how  it  (hall  lie  cooftruedp 

ai.a« 
Where  Kvcry  of  the  one  parcel  (hall  be  a  livery 

of  ttie  otl)er,  and  where  to  one  feoffise  good  to 

the  other,  and  where  not,  48.  a.  50.  a.  255.  a. 

190  a. 
How  livery  <hn1l  be  made  to  pafs  a  moveable  in- 
heritance, 48  b. 
Livery  in  law,  or  within  the  view,  what,  4S.  b. 
Wliere  fuch  livery  fliJl  be  good,  and  where  not» 

ibid,  153'  a. 
Such  livery  by  an  attorney,  void,  51.  b. 
Such  livery  not  good  but  to  him  which  takes  the 

freehold,  49.  b. 
Wliere  a  cUim  (hail  amount  to  an  entry  to  p«r> 

iQt\  a  livery   within   view,   and    where  not, 

48.  b. 
Wiiere  iKery  (hall  be  made  nf  an  vpoer  chamber, 

thid. 

WhK 
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'WfMit  things  properly  lie  in  raot»  and  wlut  in  li- 
very,49.a. 

Where  a  freeliold  in  lands  fliaU  pais  at  Che  com- 
mon L'lw  without  livery,  and  where  noi^  49.  a 

50.  a.  b. 

Where  livery  inad0»  another  being  in  pofleffioay 
(hall  be  gooil»  and  where  130(^43.  b.  369.  b. 

In  what  ref|>e£ls  a  convey;uice  by  livery  Lud  to  ex- 
ceed all  iithecS)  4^9*  a« 
^There  a  charter  of  feoffment  by  a  difleifee,  and  a 
tetter  of  attorney  to  enter  and  make  livery  fh^dl 
be  a  good  feoffment  after  lively  made ;  ft  cut 
of  a  l^e  for  years  by  dbed,  and  an  entry  after. 

'  4S.  b. 

AVhtrc  livery  (ball  be  made  to  a  IciTee  fur  years, 
4^.  a. 

Wliere  livery  to  one  feofllee  in  the  name  of  the 
ether  (hall  be  good  to  both,  and  where  not,  49* 
b.  55<).  a. 

Where  livery  to  one  jointenant,  leffee  for  years, 
Iball  be  fufftcient  to  pafs  the  freelx>ld  to  him  in 
the  remainder,  49.  b« 

What  pcrfon  may  he  an  attorney  to  deliver  feifmy 
5«.a. 

Where  and  wlien  tlie  authority  of  an  attorney  (hall 
be  (aid  to  be  purfued,  and  where  and  when  nott 

51.  a.  158.  a. 

Where  the  making  of  livery  (hall  prejudice  the 
title  or  intereiV  of  the  attorney  as  to  the  land, 
and  where  not,  52.  a. 

Where  a  letter  of  attorney  may  be  contained  in  a 
deed  of  feuffmeut,  and  where  not,  and  why, 

Where  livery  made  after  the  death  of  the  feoffor 

Ihall  he  good,  and  where  not,  and  why,  52.  a* 

b. 
Liyery  not  good  to  expert  .f«/MMtr9,  a  17.  a. 
Where  the  charter  is  abfolute,  and  livery  upon 

condition,  upon  which  the  eftate  (hall  openiie^ 

a22.  b. 
Where  after  an  agreement  of  a  feoffment  is  made 

upon  condition,  livery  is  made  abfolute,  how  it 

(hall  he  conili  ued^  aai.  b. 
Where  livery  retateth  to  a  deed  made  and  dated 

in  a  foreign  lun^^dom,  what  (hall  opcrptc  thereby, 

%x^.  a. 

Maihein. 

The  iignificatioa  and  derivation  of  the  word,  is6« 

a.  b.  aXS.  a. 
The  nature  and  degree  of  the  «f{enc«,  117.  a. 
Where  the  writ  (hall  lay  (ffiiiicej,  albeit  the  of- 
-   fence  be  no  felony,  1 17.  a. 
The  puni(hment  anciently  iu  an  appeal  of  maihem, 

and  at  this  day,  127.  a. 
.  A  releafe  of  anions  ptrfonal  a  good  plea  ia  mal* 

hem,  288  a. 
Where  a  man  was  indicted  for  maiming  himfdf, 

127.  b. 

MachicolJare  and  Machecouare* 
T\^  meaning  of  the  word;,  5.  a. 

MaintenaxK:f.      See  Stat.    i.  K.  2.   c,  9. 

3a.  H.  8.  C.9. 

The   fignificatioa   and   derivation  of  the  word. 

368.  b. 
The  fevend  kinds  of  mAtntenance,  aiuT  how  pa* 


4ii(hable,  368.  b.  369.  a. 
Where  an  a^ion  of  maintenance  lieth  for  lal'osr- 
ing  the  jury,  albeit  they  give  no  verdict,  or  pais 
againii  the  plaintiff,  369.  a. 

Manor.     See  Grants,  Prerogative,  Strward^ 

Trial. 

The  defcription  of  u  manor,  and  whence  fo  called, 

58.  a. 
How  manors  began  at  firft,  58.  b. 
Of  what  things  a  manor  may  confid,  5S»  a. 
The  oflice  and  duty  of  the  lord  of  a  manor,  59.  b. 
Where  a  court- baron  holiiefi  out  of  the  limits  ol 

the  manor  Ihall  be  good,  and  where  void,  58.a.  * 

Where  and  what  things  (hall  pats  by  the  grant  of 

-  a  manor  without  (cum  fertit^tam)^  and  wliere 

and  what  not,  121.  b« 
Where  a  rent* feck  may  be  psvcel  of  a  manor  1 

Wfrcwofarent*cl:arge,  i50.b.  15  3*  a. 
here  a  reverfion  upon  an  eilate-tttl  (hall  he  par- 
cel of  a  manor,  ami  pafs  by  the  gnuit  of  the  ma« 
nor,  324.  b. 

Wliere  upon  a  leafe  of  a  manor,  except  parcel,  the 
part  excepted  (hall  continue  patcel  of  the  manor^ 
and  where  not,  324.  b.  325.  a. 

W^ere  upon  trial  of  a  faa  I'uppofed  within  a  ma- 
nor the  v*jaw  (hall  come  out  of  the  manor,  aftd 
where  out  of  the  town,  1x5.  b. 

Maiiumiffion.    See  ViUeiD. 

The  fignification  and  derivation  of  the  word,  1 37* 

a. 
The  feveral  kinds  of  manumiffion,  \yj.  b. 
By  the  manumitUon  of  a  villein  cum  iota  JefueUf 

what  perfons  are  infranchifed,  y.  a. 
Where  and  what  anions  brought  by  the  lord 

againft  his  vdlein  (ball  be  an  tnfranchifcment  to 

the  villein,  and  wlicre  and  what  not,  127.  b* 

138.  a.  b.  136.  b. 
^here  the  anfwer  of  the  lord  to  the  adtion  of  th« 

villein  (hall  bean  infrancbifemeat  to  the  villein^ 

and  %vherenot,  125.  a.  138.  b. 
The  folemnity  of  manumiflioos  anciently,  137.  b. 
What  eftate  or  gift  from  tlie  lord  to  his  villetn 

Oiall  be  an.infra«ijchi(ement  to  him,  and  wliat 

not,  137.  b.  138.  a. 
Where  a  void  releafe,  or  ah  attornment  by  th« 

lord  to  his  villein  (haU  be  no  infraochifement, 

138.  a. 
Where  ihi  appesd  of  the  lord  againft  liis  villein 

for  felony  being  found  againit  him  (h:d1  be  an 

infranchtfement  to  the  villein,  and  wherein  not, 

138.  b.  139.  b. 
Where  a  nief  marrying  a  freeman  (halt  be  infran. 

dufed,  and  for  wh.tt  times,  1 3a.  a.  2  31^.  Ik  1 3  7«li» 

Marcho. 

.    What  it  IS,  io6«  b. 

Marcidf*  " 

The  mea&Sng  of  the  word,  117.  b.  140.3. 

Ttio  fignification  and  derivation  of  it,  58.  a. 


Marijcus  and  Mera* 
What  murlfati  and  tmra  ut^  5.  a. 


Marriac^ 
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Carriage.  ^  See  Baron  and  Teme,  Cover- 
ture, Difparagement,  Divorce,  Stat  32. 
H.  8,  t.  3S.  Wartiihip. 

M'iritapwmy  ftiH^  et  fy^iiplex,  at .  b.  76.  a. 

■Of  what  rdfpedt  in  the  law,  9.  b. 

\N'hcre   the   marriase   of    cccleii.nflical    perfons 

formerly  w3$  voidi  anU  where  but  voiclablcy 

T36.  a. 
Where  the  farher  IhaU  have  the  niftody,  and  mar- 
riage uf  bis  fon  or  daughteri  and  where  not,  S4. 

a*  b.  88«  t>. 
Wfierefore  the  bw  gave  the  marriagef  of  heirs 

females  to  the  lord  by  knights  fervice,  7S.'  b. 
\^*iiere  the  lord  <h.ill  have  two  years  to  make  a 

tender  of  maiTiage  to  the  heir  fern. tie  of  hit 

tenant  after  her  age  of  fourteen,  and  where  not/ 

75.  a.  and  b.  78.  b. 
Where  the  lord  (haH  have  the  double  value  or  for- 

feiture  of  tha  narriag^and  where  not,  79-  a.  b* 

iSa.  b. 
Where  the  execntcirs  or  admintflrators  of  the  lord 

fluU  luve  fucb  two  years  to.  make  a  tender, 

79- •• 
Where  the  tender  of  marriage  to  an  heir  female 

before  her  age  of  fonrceen,  (baH  be  good,  and 

wliere  not,  79.  a. 
Where  the  lord  may  tender  marriage  to  the  heir 

already  married,  and  where  not,  79.  b. 
Where  the  lord  (hall  have  the  ctiflody  of  the  heir 

married  in  the  life  of  ^is  aiufeftor,  and  where 

not»  80.  a. 
At  what  age  each  party  married  may  agree  or  dif. 

agree  to  the  marriage*  and  at  wliat  not,  79.  b. 

So.  a* 
Where  the  lord  ihall  have  the  Angle  value  of  the 

marriage  without  tender,  8a.  a. 
What  remedy  the  lord  hath  for  the  Angle  value  or 

Ibifeiture  of  the  mairiage,  79*  a.  8a»  b. 

Marfhall. 

The  derivation  of  the  word,  74.  a,- 
Theointeof  marihall  of  the  king's  hod,  74.  a» 
Who  ftrft  earl  marihall,  106.  a. 
The  jurifdiition  of  the  couit  of  the  conftaMe  and 

marOiall,  and  according  to  wbac  law  thejr  pro- 

€eed«39Nb. 

Maxim- 

Whar,  and  whence  fo  calleil,  1 1.  a,  343.  a. 
Mot  to  be  difputed  J 1.  a.  67.  a.  343.  a. 

S^dJ'^mtl  ifi  uuum,  ampRm  meuiH  tjj'e.  m>n  pcttjl^  49,  b. 
j'ljfr^iio  tu0  intfomt  nnmsn  o^rri  /wo,  49.  b« 
Ctjf.tnter4itiint  iegis  cfjfii  hx,  70.  h. 
Oiuai  magis  dignwM  trahU  ailji  minus  Jignum,  355*  U 

Jd&yor  and  Commonalty*     See  Corpora- 
tion. 

Meafon. 

What,  and  how  fevourcdin  law,4.b.  54.  b.  56,  b, 
aoo.b. 

Merchants. 

JIow  fnvoiired  in  law,  a.  b. 

\N  liere  (1^  joint  debts,  &c.  of  m^rchaius  by  tbq 


death  of  one  (hall  not  furvivc  to  the  other*  iSx.  a' 
Where  one  joint  merchant  IhaU  have  allowance  of 
his  expenoes  and  charges  in  an  accompt  againft 
him  by  his  oompaAiaa,as  receiver,  lyi,  a. 

Me&e.    See  Acceptance,  Forejudges,  Scat. 

ff^.  2.  c.  9. 

Whence  fuch  writ  fo  called,  and  whei«  h  ]icth» 
ioaa» 

The  feveral  judgments  in  a  writ  of  mefne,  loow  a* 

The  procefs  in  luch  a  writ,  i^WL 

Where  by  pui chafe  of  the  tenancy  by  the  lord 

paramount,    the   mefnaky   Ihall   be    extina* 

1 5X.  b. 

Where  the  lord  paramount  releafes  or  confirms  to 
the  tenant  to  hold  in  frankalmoign,  or  by  lelicr 
fcrvices,  tbe  mefnalty  ttuU  beewiiia»  15a.  b. 

\\  hai  remedy  the  mefne  hath  for  thefurplufageof 
his  rent,  upon  fuch  exiinguifluneot,  1 53.  a. 

Where  the  wife  ftiall  have  a  writ  of  meme  oaan 
acquittal  granted  to  her  huiband,  141.  a. 

What  mrjp/agikm  is,  5.  a.  15.  b. 

Minera^ 

The  meaning  of  the  word,  6.  a. 
What  palfcs  by  it,  ibid. 

Mifcontinuanct. 
The  meaning  of  it,  3a  {.  b. 

Mife.     See  Right. 

The  derivation  and  feveral-  acceptati<As  of  the 
word,  394.  b* 

Monafteries.     See  Statute. 

How  many  tliere  were  in  England^  and  by  wlwa 

founded,  ^T.ptr  lot.ftjg. 
Some  heid/ff  thir^am,  ^1  pf  toi.ft^^ 

Money. 

The  derivation  of  the  word,  107.  b. 
V.^fyauTytHa,  and  thcir  etymologies,  iM. 
Wiiat  Hvill  be  faid  lawful  money  of  EtiglatJ,  and 
wh.it  not,  207.  ;i.  ao8.  a. 

The  vaUie  of  a  mark,  pound,  ihilling,  Ice  ancient* 
ly,  294.  b. 

Monk. 

In  what  cafes  a  monk  may  mainta'n  an  a^ion  at 
the  common  law,  aud  in  what  not,  132.  b. 

T!»e  iVveiM  orders  of  muuks  and  friars  formcriy 
'u\  t!us  realm,  13Z.  a. 

Monfter, 

What  tffue  reputed  in  law  a  moofler,  and  what 
(lot,  7.  b.  19.  bt 

Mortdanceflor.    See  £fto|^eI. 

Where  fiich  writ  lieth,  159.  a. 

Wiierc  ii  lieih  not  acainU  privies  in  blood,  24a.  a« 
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^Vhere  it  lietb  not  againft  a  l>aflard  eigne,  144.  b. 

Mortgage.  Ste  Acceptance,  Condition,  No. 
ticc,  Payment,  Teftder. 

The   fignificatioa   and  cletivation  of  the  word, 

205*  a. 
Where  a  day  of  p^iyment  being  limited^  a  tender 

hj  the  heir  of  the  mortgagor  after  hit  death  fhHlI 

be  a  good  performance  of  the  condition,  205. 

b.  208.  b. 
Wbat  perfons  jnay  tender  money  in  performance 

of  a  condition  in  mortgage,  and  what  not,  ao6. 

a.  b.  2o3.  b.  209 •  a* 
Where  payment  by  a  ftranger  (hall  be  a  good  per- 

formancet  and  -where  not,  ar6.  b.  207.  a* 
Where  bo  place  is  exprelTed  for  the  payment  of 

money  upon  the  moitgage,  where  the  tender 

fhall  be  made,  2 1  o.  a. 
Where  no  lime  being  exprefftd,  notice  of  payment 

fball  be  given  to  the  mortgagee,  21  r.  a. 
Wliere  acceptance  of  a  collateral  thing  by  the 

mortgagee  in  fatisfa^ion  (hall  bind  him,  and 

where  not|  12a.  b. 

Mortmain.     See  Appropriation. 

The  derivation  of  the  word,  2.  b- 
What  perfon  ftiall  enter  for  alienation  jfL  mort* 
maii^  and  within  what  time,  2.  b. 

MuUer,     See  Baftard. 

The  feveral  figoifications  of  the  word,  and  how 
taken  in  the  law  of  HngLttid,  243.  b. 

Murder.     See  Felony. 

The  etymology  and  fignification  of  the  word, 
287.  b. 

How*  it  difTeretb  from  homicide  and  chance-med- 
ley, 287.  b. 

Mute.     See  Treafon,     . 

Name.     See  Nobility,  Purchafe. 

Whiere  the  mifpiirioa  or  alteration  of  the  name 

(hall  vitiate  a  grant,  and  where  not,  3.  a. 
Where  a  grant  without  mention  of  fumame  or 

chriftian  name,  or  botli,  (hall  be  good  to  Che 

grantee,  and  where  not,  3.  a. 
Wlicre  a  man  is  baptized  by  one  name,  and  after 

confirmed  by  another,  which  he  (hall  iife,  3.  a. 
Where  the  privileges,  Sec.  of  a  corporation  (hall 

remain  notwithftanding  the  alteration  of  the 

name,  102.  b. 

Nicf.     See  Villein. 

7/irf  de  tn  et  ti  emcy  25.  b. 

Nobility.     See  Barony,  Valuation. 

The  feveral  limitations  of  nobiliiv,  and  what  eftate 
of(K)brIity  the  king  may  grant,  and  wliat  not, 
lis*  b. 

Wtieh  the  title  and  degree  of  duke  marqnefs  and 
vifconnt  hcg^^n  in  Kn^iiftiif  69.  h, 

fai  Is,  barons,  &c.  how  created  by  a  writ  in  ancient 


times,  and  when  creations  by  patents  firH  beg^m, 

9.  b.  16.  b. 
What  (hall  be  fiid  the  relief  of  a  nobleman  oC 

each  degree,  69.  b. 
Where  a  iu)hle woman  by  marrying  one  inferior  i« 

her  degree  (hall  lofu  her  nobility,  and  wheie 

not,  16.  b. 
Where  a  dignity  or  name  of  nobility,  or  office  of 

h«)n<)ur,  dt:fcends  upon  divers  dnvighters;  huw  ic 

fliall  be  diviiM,  and  which  (hall  have  the  dig^ 

nity  and  execute  the  ofiice,  165.  a. 
KTue  of  diike,  ea^l,  &c  or  no  duke,  &c«  how  triable 

16.  b.         - 
Bcaucbumpe  king  of  l-f^tgUy  83.  b. 

Nonage.     See  Infant. 
Non  Compos  Mentis.     See  Dum  non  Compos^ 

Nonfuit.     See  Retraxit^  Stat.  a.  H.  4.  c.  7, 

When  the  plaintiff  faid  to  be  nonfait,  i\%.  b. 

The  feveral  kinds  of  nonfuit,  ib'uL 

In  what  alliens  nonfuit  after  appearance  (hall  be 

peremptory,  and  in  what  not,  239.  a. 
Where  the  nonfuit  of  one  demandant  or  plaintiff 

(hall  be  the  nonfuit  of  both,  and  where  not, 

1 39.  a. 
What  perfon  may  be  nonfuit,  and  wliat  not,  T39« 

a.  227.  b. 
At  what  time  the  plaintiff  may  be  nonfuited,  and 

at  what  not,  139.  a. 

Notice. 

The  feveral  kinds  of  notice,  309.  b. 

Notice,  an  incident  infeparable  to  attornment, 
ibid* 

Where  the  lord  (hall  not  be  compelled  to  avow 
upon  the  feoffee  of  his  tenant  without  notice, 
269.  b. 

Where  the  obligor  or  mortgagor  hath  time  during 
his  life  to  pay  money,  payment  at  the  place 
tvithout  notice  (hall  be  no  performance,  2x1.  a^ 

Where  the  grantee  of  a  reverfion  (hull  not  take 
advantage  of  a  condition  within  32.  H.  8.  with- 
out notice  to  the  leHee,  215.  b. 

Where  a  man  is  bound  that  J,  S,  (hnll  infeoff  a 
(Iranger  fuch  a  d.iy,  notice  ought  to  be  given  by 
J,  S.  to  the  ftranger^  211*  a. 

Nufance, 

Where  a  man  may  have  a  particular  remedy  "by 
a^lion  for  public  nufance,  and  where  not,  and 
why,  ^6.  a. 

How  publick  nufances  are  punifhable.  Hid, 

Obligation.    5^^  Condition,  Debt,  Releales, 
Stat.  34.  £.  3.  c,  4.    Trial. 

The  legal  acceptation  of  the  word,  1 72.  a. 
Where  obligations  made  in  the  third  perfon  (hall  be 

gooi),  and  where  not,  229.  b.  230.  a. 
Wliere  an  obligation  made  and  dated  beyond  fe;^ 

(hill  be  good,  and  Ik>w  triable,  261.  b. 
Where  the  intermarriage   of  one  feme  obligee 

with  the  obligor  (ball  extinct  the  debt  as  to  botb^ 

264.  b. 

Occupaott 
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Occupant. 

U*1io  faUIto  be  mn  occupant,  41.  b. 

Of  wlut  inheritances  occupancy  may  be,  and  of 

what  not,  41*  b.  3V8.  a. 
How  occupancy  may  be  prevented,  41.  b.  387*  b. 
Wliere  an  occopaiU  Ihall  be  liable  to  waJU  aiui 

pay  mefit  of  renUy  4 1  >  b. 
Ko  occupancy  againft  tlie  king,  ^u  b.  . 

Occupation. 

The  fevenil  fignifications  of  the  wordy  and  to  what 

properly  applied*  149.  b. 
The  writ  oio<cupav$t^  and  where  it  liethyiitu/. 

Office  and  Officers.  Set  Appendant,  At- 
torney, Stat.  IS.  R.  ft.  c.  a.  Nobility. 
Sie  the  refpcftive  Names  of  each  Offi* 
cer. 

Oflicet  of  juftice*  Ue*  granted  to  perfons  infulKcu 

eiity  voidy  3«  b. 
$uch  ofiiccs  not  grantahle  ia  re^erfion,  MiV. 
Where  noD*ufer  ihall  be  a  forfeiture  of  an  office, 

and  where  not,  23  v  a. 
Where  offices  may  ba  execaced  by  deputy,  and 

where  not>  S34«  b« 
Where  the  grantor  may  oiift  his  officer  at  his 

ple.if\ire»  and  where  not,  1^3.  a.  b> 
What  perfuns  capable  of  offices  of  honouTy  and 

what  oat>  107.  b.^rar.  fag» 
Wliat  perfom  capable  of  the  (lewardlbipof  a  manor, 

and  what  nor,  3.  b.  6i.  b« 
Where  the  felling  or  concra^ing  for  an  office  of 

jufttce»  lee  ihall  di&bte  the  pArty  to  be  capable 

thereof,  134.  a. 
Where  and  what  offices  may  be  entailed,  and 

where  and  what  not,  ao.  a. 
Where  a  man  OiaU  be  tenant  by  the  c%irtefy  of  an 

office,  19.  b. 
What  things  may  be  appendant  to  an  office,  and 

ihall  liifs  by  grant  of  the  office,  49.  a. 
Tlie  office  of  the  kuig*s  almoner  defcrthed,  94.  a. 
Wlien  he  may  and  when  he  may  not  be  difchsu'ged. 

Office  or  inquifition.     See  Stat.  2.  £.6* 

e,  8. 

WHiere  the  eiVates  of  particular  tenants  ihall  he 

faved,  albeit  they  be  not  mentioned  wittiin  .the 

office,  77«  h. 
What  remedy   for  the  heir  where  he  is  fdund 

by  the  office  of  fewer  years  than  in  truth  he  is, 

ihid. 
What  rrmetly  for  the  true  heir,  where  another  is 

found  heir  by  the  office,  and  where  one  is  found 

heir  in  one  dounty,  and  another  in  another 

County,  77.  h.  i43«  a* 
What  remedy  where  one  is  untruly  fotmd  by  office 

luO'ttick  or  dead.  Ice.  HitL 
Where  upon  office  found  tliat  a  perfon  attainted  is 

fcifcd,  the  party  having  title  may  have  a  travel  ie 

or  mon/iramide  Jroit,  77.  h. 
Where,  upon  an  ignoramti  found  by  ofHce,  it  ih.iH 

be  talcea  to  be  a  tenure  im  capitt,9xA  wliereuoc. 

Whew  ihe  heir  within  age  ihall  have  a  traveaftp  to 


an  office,  which  fidily  finds  an  immediate  tensre 
of  the  kiflg,  77.  b. 

Ordinary.     See  Confirmation,  Farfon. 

The  office  and  duty  of  the  ordiaary,aod  whence 

fo  called,  96.  a.  344.  a. 
Where  a  releaie  of  an  action  by  thetvtfiiiarf  flidi 

be  good,  S9a»  b. 
Where  a  church  donative  Ihall  be  vifiaed  by  tba 

patron,  and  not  by  the  ordinary,  344.  a. 
Where  the  king  founds  a  cluanch  donative  wicbeot 

any  Ipecial  exemption,  hischanceUorfliall  vilU, 

and  not  the  ordinary,  344.  a* 

Oufter  le  Main.     See  Livery. 

Outlawry.    See  Forfeiture,  Jinrar. 

The  derivation  of  the  word,  laa.  b. 

Why  a  feme  outlawed  is  called  a  waives  ibieL 

Where  outlawry  in  the  plaintiff  fludl  diC*fale  bkn 

to  bring  aa  aaioa  at  the  commeii  ]aw»  uA 

where  not,  1 28.  a. 
In  what  adions  outlawry  may  be  pleaded  In  dif. 

ability  of  the  perfon,  and  in  what  noc,  isg.  a. 
At  what  age  a  man  may  be  outlawed,  aod  at  what 

not,  112.  b.  12a.  a. 
Where  in  a  pl^  of  outlawry  the  defendant  ooghi 

prefently  to  ihew  the  record  in  court,  and  where 

he  ihall  have^a  day  over,  128.  h. 
Where  outlawry  in  a  foreign  jurifdidion  iball  not 

difable  the  pbintlff  at  W.fimmflrr^  1x8.  a. 
OutUwry  in  the  executor  no  difability  to  bring  an 

aAion  in  right  of  his  teflator,  128.  a. 
OutUwry  in  the  mayor  no  difability  to  the  corpora. 

tion  to  hrin!(  an  action,  ibii. 
In  what  ac^ifuis  oml^iwry  may  be  pleaded  in  bar, 

and  in  what  not,  128.  b. 
Whci'e  procefs  of  outlawry  lay  at  the  coramoQ 

law,  and  in  what  actions  it  lieth  at  this  day, 

128.  b. 
How  anciently  perfons  ontlawed  might  be  rut  to 

de.it h  by  any  man,  and  when  that  was  rtftratu- 

ed,  128.  b. 
The  feveral  ivays  of  reveriing  outlawries,  159.  b. 
Whnt  matters  iball  be  fiaid  good  cauies  to  rvverfe 

an  outlawry,  7i\\\  whtch  of  tliem  are  picadab^Ca 

and  which  not,  259.  h.  260*  b. 
Outlawry  no  prejudice  to  the   party  until  return 

of  the  exigent,  or  removal  by  eertiarari,  ia3.  b, 

n%,  b. 
Wlicre  a  ))eifon  ou'la^ved  may  be  a  witneCs  >nd 

wheiennt,  6.  h. 
The  form  oI'iIm;  judgment  upon  precefs  of  outlaw. 

ry  in  the  county  courr,  and  the  form  in  Losihtf 

and  hy  vvhtim  given,  288.  b. 
When  ii  may  be  avoided,  and  how»  laS.  b. 


Oxgang. 


What  it  is,  69.  a* 


Pannel.     See  Amy,  ChalleDge. 

The  risniiic;ition  of  the  wotd,  x^S.b. 

Pardon.     See  Corruption  of  Blood,  Fdony. 

Pardon  after  attainder  no  reilauratioD  of  hkiod, 
391.  b.  392.  a. 

Where 
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Wliew  a  pardon  after  the  aAion  brought,  and  be- 
ft>rc  judgment,  IhaU  difchargc  the  party  of  an 
ttnerdameDt,  ia6.  b. 

Park.    See  Forcft. 

Parliament.     See  Statutes. 

The  derivation  of  the  word,  ito.  a. 

The  court  of  parliament  what,  and  of  what  mem- 

bcTS  it  confiftcth,  109.  b. 
Hoiv  called  in  ancient  timet,  and  how  caUed  at 

this  day  in  other  countries,  1 10.  a. 
The -antiquity  and  jurifdiOion   of   this    court, 

The' nurobor  of  fcffions  of  parliament  fmc»  the 
Conqoeft,  tbiJm 

Parol  Demur.    See  Age. 

^Tiere  the  parol  (hall  demur  fnr  the  nona-eof  one 
paiccner,  where  her  fifter  is  of  full  age,  164.  a. 

Parfon.  aiid  Patron.  See  Aid,  Confirma- 
tion, Difcontinuancc,  Leafes,  Prefentt- 
tion,  Quare  Impedlt. 

The  legal  acceptation  of  the  word  (parfon),  and 
why  fo  called,  300.  a. 

Who  faid  to  be  a  parfon  impvjaneey  300.  b. 

To  wliat  inteots  a  parfon  or  vicar  efteemed  in  liw 
to  have  a  fee  fimple,  and  to  what  but  for  life, 
67.  a.  300.  b.  341.  a.  . 

What  adtiona  a  parfon  may  maintain  in  his  poLuck 
capacity,  and  what  not,  341.  a.  b.  341.  a. 

Where  one  church  may  have  two  parfons,  and 
where  two  incumbents  Ihall  be  faid  but  one  par- 
fon in  a  church,  x8.  a. 

Where  two  parfons  be  in  debate  for  txthei  above 
the  fourth  part,  one  man  being  patron  of  both 
ctuirche%  no  indkavit  lieth,  243.  a* 

Wltere  a  rent  granted  by  the  patron  and  ordinary 
in  time  of  vacation  (hall  bind  the  fucceediog 
parfon,  343.  b. 

Where  an  annuity  granted  by  the  parfon  and  or- 
dtuary  fhall  bind  the  fucceflbrs  without  aflent 
of  tlte  patron,  and  where  not,  343.  b.  ^44.  a. 

Where  the  patron  and  incumbent  may  charge  a 
iloiiaiive  in  perpetuity,  301.  b.  344.  a. 

The  fee  fimple  of  the  pa  foiiage  in  abeianeey  and 

•     in  no  perfon  certain,  341.  a.  3431  a. 

Where  by  the  death  of  the  parfon  the  freehold 
ihall  be  in  abeiance,  34a.  b. 

Partition  an4  Parceners.  See  Age,  Da- 
mages, Entry  Cengeable,  Eftoppel,  Join- 
tenants,  Judgment,  Parol  Demur,  Re. 
leafe,  Rents,  Stat  Ghuceft.  c.  6.  and  3s. 
H.  8.  c.  32. 

Parceners,  whence  fo  called,  163  b.  164.  b. 
The  defoription  and  divifion  of  parceners,  263.  a. 
Of  what  inheritances  coparcenary  may  be,  and  of 

what  not,  and  m  what  manner  partitiofl  ibaU  be 

made,  164.  b.  165.  a* 
Where  parceners  (ball  be  deemed  In  law  as  one 

heir,  and  where  as  feveral  heir%  163.  b.  164.  a. 

'9^*  b» 


To  what  piirpofes  pnrceners   arc  faid  to^hav6 

feveral  freeholds,  and  to  what  but  one,  164.  a.. 
Where  parceners  in  feveral  degrees  (hall  join  in  a 

real  aclion,  and  wiiere  nor,  164.  a.  169.  a.  b. 
The  feveral  ways  of  making  partition,  and  what 

particifMi  (hall  bind,  and  by  what  perfons,  and 

what  not,  165.  b.  x66.  a.  and  b.  167.  a*  160  a. 

170.  a.  H.  171.  a.  b. 
What  aA  by  one  parcener  (hall  be  deemed  in  law 
-  a  divifion  of  the  coparcenary^  and  wlut  noc» 

167.  b.  174.  b. 
The  feveral  judgments  tn  a  partition,  and  upon 

which  a  writ  of  error  lieth,  167.  b.  168.  a. 
Where  upon  paiiition  made,  the  eltleft  daughter 

(hall  have  election,  and  where  not,  ,166.  a»  b. 

167.  a.  168.  n.  b.  1S6.  b. 
Where  fuch  partition  (hall  be  good  without  deed; 

^'ictfi  between  jointcnants,  169.  a* 
Where  a  rent,  &c.  granted /or  owelty  of  partition, 

(hall   be  gcxxl   uithout  deed,  and  where  not, 

169.  a.  b. 
Where  a  rent  is  gi-nnted  generally  for  owelty  of 

partition,  out  of  what  land  it  (hall' be  intended 

to  ififue,  169.  b. 
Where  a  rent  is  granted  to  two  coparceners  for 

owelty  of  partition,  or  where  refer ved  upon  a 

feoffrnent  in  fee,  in  what  nature  they  (hall  he 

faid  feifed  of  this  rent,  169.  b. 
Wliere  a  rent  granted  by  the  hu(band  for  owelty 

of  parititin  (hall  bind  the  wife,  169.  b. 
Where  partition  made  between  the  ilTue  in  tail, 

and  her  filter  not  inheritable  to  the  tail,  (halt 

bind  the  iffue*.  feus  of  a  paitition  between  iffue 

and  a  ftrnngcr,  170.  b. 
Where  a  partition  t^etwcen  hafiardei^*  and  nmlier 

puifm  (hall  bind  the  MulUr  and  her  heirs,  1^0.  b 

244.  h. 
Where  a  partition  in  chancery  (hall  be  avoided  by 

an  infant;  ftcui  where  a  writ  of  partition  is 

brought  and  judgment  had,  171.  a. 
Wliers  the  iifue  of  one  parcenrr  upon  the  noc 

difcent  of  nifcts  (hall  enter  into  the  moiety  of 

lands  in  tail  allotted  to  the  other  parcener,  17a* 

b.  173.  a. 
Wl;ere  bv  a  partition  againfl  common  right,  the 

parcener  (hall  be  liable  to  charges  made  fince 

the  difcent,  173.  a. 
Where  by  the  eviilion  of  pait  of  the  land  allotted 

to  ope  parcener,  the  whole  partition  (hall  be  de- 
feated, and  where  not,  173.  b.  174*  a. 
Where  the  piivity  between  parceners  being  de- 

ftroyed,  the  cuuditiua  and  wairanty  in  law  (ball 

be  extinct  1 74-  a- 
What  (hall  be  fiiid  a  fufficient  continuance  of  the 

privity  to  take  advantage  of  fuch  warranty,  3ce. 

and  what  not,  174.  a.  (• 
Where  the  feoffee  of  one  parcener  dull  have  aid 

of  the-  other  parceners  to  deraign  a  warranty 

paramount,  and  where  not,  174.  a.  b* 
Where,  by  whom,  and  againft  wtiom,  a  writ  of 

partition  lay  at  the  common  lawy  and  where 

and  by  wlioiti  J(  lieth  at  this  day,.  175.  a.  b. 
The  dimrence  between  a  partition  and  exchange^ 

51.  a.  17a.  b.  ly^.e. 
Parcener  by  the  cuftohi  defcribed,  175.  b. 
The  manner  of  partkion  in  hotchpot,  aad  where 

fuch  partition  (hall  be  made,  and  where  noty 

167.  a.  b.  Z77.  a.  178.  K  179.  a.  b. 
Wbe  oogh:  to  be  firil  agent  in  fnph  fafiit^'),afld. 

10 
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to  whmn  the  lands  (hall  Jefcend  in  ihe  incetimi 

WJ»cie  after  foch  pirtjfton  ihe  lands  given  in 
ft'^nkmii riage  (hall  t)e  of  the  n.iCuie  of  l.mds 
tlclcendihle,  177.  h. 

Whetr  in  fuch  {larritinn  the  value  of  the  lands, 
jtcc.  (h.iU  he  accounted  as  at  the  time  of  the 
pAiiituHi,  and  not  as  at  tlie  time  uf  (he  gtfCy 
179.  a. 

Fpon  whom  the  revcrfnin-of  fnch  eftate  in  frank- 
mat  n.-'gc  (hall  dcfccnd,  179.  a. 

Where.!  paiittion  bcivvtcnihrec  parceners,  one  to 

•  h<)'»l  in  fevcraUy,  wid  the  oilif-  in  parceiiaiyy 
fhjil  hs  ?:o«k!,  and  wher.-  ".»>t,  180  a. 

Where  ir\*-  i!.nip;htrr  tliireitcs  t*u*  «lifcon»inuee  of 
her  fa'lier  to  the  ufe  of  li'ifclf  ai>il  h;ir  t'lder, 
jwid  h'.  itt*  iiufted  bv  Che  diUonttnnee  recovers 
iti  :i  1  ;tlli'e»  hv  tlie  aj^recmcnt  ot  the  other  filter 
ii^ter  they  lluU  he  jtiintcnants,  and  not  parcener; , 

l-l-  a 
Wlijrif  :<  !enni>''y  bv  homaf^e  defrends  upon  ilivcrs 

pirr«i«fi<>,  (l>c  t!ue(t  aluac,  and  where  all  Ihall 

tK>  humage,  67.  a.  b. 

Pjifcuumy  Faftura^ 
Tlie  mcanin;;  of  the  woids,  4. 

Patents.     See  Grant,  King. 

Psyment. 

XVhere  payment  of  money  in  (hew  9nd  appearance 
and  not  really,  (hall  be  no  peifuimance  of  a 
condition>  209.  h. 

Whtre  the  mortgagee  dying  before  the  day, 'pay- 
ment (hall  he  made  to  his  executors,  and  where 
to  his  heirs,  209.  b.  210.  a. 

Where  upon  condition  of  payment  to  one,  his  heirs 
nnd  afti^i^,  payment  to  his  executors  Hull  be  a 
f.Dod  performance,  and  where  not,  tie-  a. 

Wiifrc  up*m  payment  of  money  at  feveral  days, 
an  a<51ion  hcth  ftir  not  pavment  at  each  day,  and 
where  not  before  tlM  liift  day  be  pa(l,  47.  b. 
292.  h. 

Per  qiite  Savlt'm,     Set;  Attornment,  Q///</ 

Juru  Clamat, 

Wlicre  tenant  in  tail  (hall  be  compelled  to  attorn 
in  ^  firi  fpt  eftrz'itUiy  316.  b* 

Wiicrc  in  a  fttr  quc^  fivit\t  the  tenant  (hall  not  be 
co:vptl'eJ  to  attcmi  until  allowance  of  his  pri- 
vilt•l^f^,  320.  b. 

Whrro  upv-n  grant  of  fcigniory  for  I'fe,  the  re- 
mainder in  fee,  he  in  the  remainder  after  the 
<^caih  of  the  tenant  lor  life  (hall  liave  Aftr  qua: 
Jetvitiit,  252.  a. 

Pew. 
"What  it  is,  5.  b. 

Piraty.     See  Attainder,  Felony. 

Pleading  and. Pleas.  See  Departure,  Dom- 
ble  rien,  Stat.  23.  H,  8.  c.  5.  7.  y,  |. 
c,  5.  36.  E.  ^.  c»  1$. 

T^aiitumy,iimky  17.  a.   157.  a. 

Tl«  oomrti(n4aiioR  of  {ood  pleading,  aud  the 


means  to  attain  to  it,  t?.  a.  16S.  a.  ;o^.  2. 
Ple.'iding  a  good  argnment  in  law,  1 1 5.b. 
Rules  concerning  the  matter  and  order  of  coof 

pleading,  ;oj.  a. 
The  feveral  p;<rts  of  pleading,  and  by  what  nanMS 

diilniguifhett,  303.  b. 
Where  ple^i  of  every  man  (hall  be  cooftmed  maft 

ftrcMigly  i'gaintt  himfeif.  303.  b. 
Thincrs  done  beyond  fea,  hew  to  be  pleadvdy  s6i. 

When  nece(rar7  circnmdanc^s  implied  liy  bw  need 

nut  heexpreffed,  303.  b.  316  b. 
Whci*e  a  dcf.'Clive  plea  (hall  be  made  good  by  the 

plea  of  the  adverfe  pany,  and  where  not,  301* 

b. 
Where  fnrplnfagc  (hall  vittate  a  plea;  and  where 

not,  ih'ij» 
\\'hut  pleas  ought  to  be  averred,  and  what  iuiC» 

So^.  a. 
plea  by  argument  or  rehcarfai,  not  g«od,  iWrf. 
Wiiat  ceit.nnty  is  requii'ed  in  counts,  bars,  replica* 

ttons,  cftoppcls,  &c.  303.  a. 
Whcic  an  iiuiucemenr  to  the  matter  generally  al- 

Icdged  in  the  plea  iKall  be  futficieni  ift^m  of  the 

matter  itfel^  303.  a. 
Where  a  general  allegation  of  proceedings  in  ec- 

clefiaftical  courts,  or  a  matter  uf  record  in  plead- 
ing (hall  be  fuAicienr,  and  where  nu,  ihiiL 
What  eflates  in  pleading  may  generally  be  alledged, 

and    where  the   commencement  o£    particoUr 

ellatei  mnft  be  (hewed,  and  the  life  of  the  teoact 

averred,  und  where  m>t,  103.  b. 
Wlicre  and  in  what  kind  uf  pleading  the  donee  or 

letfee.onght  to  altedge  feifin  in  liis  d<inor  or  ief« 

for,  and  where  cum  diwjit^  or  cuih  Jeait,  ^c.  303* 

a. 
Where  the  party  may  pTeail  performance  of  all  o»» 

venants  generall'; ,  and  where  tliey  ough:  to  b« 

f|)ccially  pleadid,  303.  b« 
Wliere  tlie  cooclufion  of  a  plea  ftt  ifini  it  Be)  fiull 

be  a  v\  aiver  uf  a  f|H!c:al  matteri  and  where  oot< 

Where  a  thing  is  done  byl  force  of  a  warranty  or 
authority,  it  ouglit  to  he  pleaded,  2S3.  a.  303-  b. 

Where  a  fpecial  c^ufe  of  j unification  or  exciife 
may  be  given  in  evi<^ence,  and  wliere  it  oustit 
to  he  pleaded,  iDi  b.  28^.  a-  f*trM.  /u?. 

Where  the  tenant  hy  hif  fatfe  plea  (hall  loife<a  be- 
nefit or  advaiiuigc  given  him  by  the  Uw,  33.  a. 
366.  a. 

How  a  feoffment  in  fee  and  a  leafe  fur  years  ought 
to  be  pleadeii,  100.  b.  161.  a. 

Where  in  pleading  an  eftitt  of  freclinld,  tlie  party 
(hall  not  plead  an  entiyj  /t^tai  an  eA^e  for 
yenr<<,  ior.  a. 

Where  in  pleading  the  party  (hatl  be  (aid//^/.*»i  » 
iiornn:Lo  i'cl  di  f^iJo,   and   «>f  MfKit  ftttngs  •*   «^. 

•  ft  ui-i  et  juriTf  1 7.  n.  h. 

•  The  necetfity  of  making  a'dtCtnce  in  every  plea, 

127.  h. 
The  f»>rm  uf  ndeftf'  ce  in  a  perfonal  a^ion,  127.  b. 
The    crte^   iUul  co[)fe<[uence    <»f    foch    ^efeuce, 

127.  h. 
Where  ;it  th^  dav  after  demurrer,  judjsment  (hall 

be  gtve-i  actorttt't*  to  the  matrer  hi  law,  whhoot 

nlpe-^l  to  the   inipcrfeotioa   of   the   jdeading, 

3C4  h. 
Tlte  £onrfe.ind  rdrmatMnofplendin*  inthetiiM 

«f  E,  I.  £.  ^.  £,  31  //.  64  &c*  334.  a.  b. 

Pkoany. 
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Plcnarty.     Se€  Advowfon,  Parfon,   Quare 

Impedit, 

Where  and  againft  what  perfons  plenarty  ftiaU  he 
by  inftitmiony  and  againft  wlMm  not  tincil  in- 
du^iut),  119.  b.  344.  a. 

Where  and  againft  whom  plenarty  was  a  good  plea 
in  7i  ftan  impetHty  ot  4arrun  prtfnlmeHt  at  the  com- 
mon law,  and  where  not*  133  a.  134.  a.  344.  b. 

Where  trial  of  plenarty  Ihall  be  by  the  common 
law,  and  ivhere  by  certificate  of  the  bifliop, 

334-  a- 

Plough-Iaud. 
'  What  it  if,  69,  a.  S6.  b. 

Pofl^flion.  See  Cwitcfy  of  Enghnd^  Guar- 
dian, Prcfentation,  Qume  Impedit^  Right. 

Continuance  of  pofleflioaa  violent  prefumption  of 

title,  6.  b. 
Where  a  long  pofleflion  anciently  took  away  a 

right  of  enrry,  237.  b. 
Where  a  polfetfion  of  a  parcel  pf  the  land  demifed 

ihall  be  a  pofleflion  of  ttie  whole,  and  where 

not,4S..  b. 
Where'  the  polieflion  of  a  leffee  for  years  ihall  be 

tbc  poifeflion  of  him  in  the  reverfion,   13.  a. 

243.  a. 
Of  what  things  a  man  cannot  be  put  out  of  poffef. 

itot))  and  of  what  only  at  his  own  ele^iou,  306. 

b.  307.  a. 
^Hiere  divers  perfons  being  upon  the  lan<',  the 

law  (hall  adjudge  the  poffetlion  in  him  tliat  right 

hath,  and  where  not»  36S.  a. 
Wl)ere  the  feifure  of  the  king  without  caufe  (hall 

be  adjudged  the  pofleflkm  of  him  for  whofe 

caufe  he  feifedy  345.  b. 
What  (hall  be  4  fufficient  pofleflion  to  make  the 

iifter  or  uncle,  5cc.  to  inherit,  and  what  not, 

TT.b.  14.  b.  15.  a.  aSi.  a« 
Of  vvtut  things  and  eftate  2i  pojfejfto  fratris  may  be, 

and  uf  what  hot,  14.  b«  15.  b. 
Where  there  (hall  be  a  foJftUU  fratrU  without  en- 
try, et  i  cohvofif  15.  a« 

Poffibility.     See  Graats. 

A  gif^  to  a  man  and  woman  net  married,  or  where 
ime  or  both  of  them  irt  married  elfewh^e,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
pofiibility,  20.  b.  25.  b. 
.  Paflibility  upon  a  poflability  rcgedted  in  law,  25.  b. 
184.  a. 

Pound.     See  Diflrefs. 

The  writ  of  jpqrco  fraSOf  whence  fo  called,  and 

where  it  lieth,  47.  b. 
Where  the  defendant  may  juftify  in  that  writ,  and 

where  not,  ibid* 

Pracipe. 

The  feveral  writs  o^fr^pe,  loi.  b.  139,  b. 
-  Wliat  words  are  proper,  what  not,  and  how  to  b« 
r<inged  in  a  fncdpty  40.  a,  , 

Pramunire.     See  Attainder, 

Whence  fuch  writ  fo  called,  129.  b» 
The  judgmeut  ia  t^pr^ttimtrt^  129.  b. 


The  nature  and  quality  of  the  offence,  1 30.  a. 
Wh:\t  lands,  5cc.  forfeitable  by  attainder  in  ^rwrw»* 

mrtj  nnd  wh:it  not,  130.  a.  391.  a* 
Where  fuch  attainder  (hall  be  a  good  plea  in  di^ 

ability  of  th«  perfon  to  bring  an  adiion,  1 29.  b« 

Prefumpti^^ 

^ImAy  et  fJOtupltXi  6.  b. 

•Where  the  prefumption  Ihall  Hand  till  the  co^i- 
trary  is  proved,  67.  373. 

Prerogitive.     See  Entry,   Grants,   Queen, 
Kemittcr,  Wardfliip,  Warranty. 

The  etymology  and  fignification  of  the  word  (pt^- 

rogative),  and  by  what  names  called  anciently^ 

90.  b. 
Where  the  grant  of  a  reverfion  to  or  by  the  king 

ibail  be  good  without  attornment,  109*  b.  314. 

b. 
Where  the  title  of  the  king  and  a  common  peifon 

concur,  the  king's  title  Ihall  be  preferrevl,  30.  b. 
Where  a  roan  being  indebted  to  the  king  and  cu  » 

common  perfon,  tiie  common  perfon  (hall  be 

fati&fied  before  the  king,  and  where  not,  131. 

b* 
Where  the  king  after  feizure  of  the  teroporaliies 

Ihall  preftut  to  a  church  which  voided  in  the 

life  uf  the  bilbop,  90.  a. 
Where  the   king  gave  land  with   his   coufin   \x\ 

frankmarriige,  by  the  dearh  of  the  feme  with- 

ou(t  ilfue,  the  eilate  of  the  hulband  (hall  deter- 
mine 'tfecui  of  a  gift  by  a  common  perfon,  ai.  b. 
Where  a  qxare  im;x/iit  lay  by  the  king  at  tlic  com- 
mon law  upon  an  ufurpation,  but  not  by  a  com- 
mon perfmi,  344.  b. 
Plenarty  in  a  f*uie  imptdit  no  plea  againft  the  king, 

1^3.  a.  344' h. 
Where  the  king  may  revoke  his  prefentation  after 

inftituiion,  and  before  indudHon,  344. b. 
In  what  cnfes  the  king's  grant  with  a  wnohftunU 

ihall  difpenfe  with  the  peniky  of  a  ft.itute,  and 

in  wh.it  not,  and  where  it  ihall  be  good  without 

l\  non  ohjiar.try^i:).  ^  120.  a.  234.  a. 
Wkat  ihall  be  faid  a  good  plen  againft  the  letters 

patent  of  the  king,  and  what  not,  260.  a. 
By  what  a6t  an  edate  fettled  in  the  king  (hall  he 

i!ev«ited  uichout  petition,  or  wionjirant  At  tiroit, 

and  by  what  not,  354.b. 
Whtrc  an  advowfon  ihall  pnfs  from  the  king 

within  the  words  fcum  pertiftentiir)  without  cx- 

prefs  mention,  and  where  not,  77.  a. 
Where  an  u6t  of  parliament  ihall  bind  tlie  king 

without  being  named,  and  where  not,  43.  b.  98. 

b.  99.  a.  120.  a. 
Where  an  a6t  done  by  the  king  during  his  nonage 

Ihall  bind  him,  43.  a. 
Where  a  gift  to  the  ^iog,  without  the  words  (hcirf 

or  fucceiTors)  ihall  pafs  a  fee  fimple,  9.  b. 
Upon  fuch  purchafe  by  the  king,  in  what  capacitf 

he  ihall  be  faid'feifV^,  16.  a.  190.  a. 
Where  the  perfon  of  the  ki^^  Ihall  alter  the  naturt 

ofadifcent,  i$*M, 
Where  the  grant  •of  the  king,  wherein  he  is  de* 

ceiveil,  ihall  be  void^  17.3. 
Ko  bches  imputed  to  the  king,  41.  b.  57.  b.  90.  b. 

itVt  a.  ti9.  a.  294  b.  3'44.1>. 
Where  upon  a  gift  to  the  king,  and  th«heirt  of  his 

body,  befgre  ibt.  IT*  1.  an  alieoatioB  by  bim  be-*" 
4  fi'-*"© 
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fwe  iiriw,  trasno  bar  of  cite  reverAon,  i9.t. 
Pfffiilptlon.     Sgf  Cnf^otriy  Quf  Efiate, 

T\\t  ilefinir»on  of  a  prcfcription   1 1 5.  a. 

How  it  ififlTfrr^li  from  a  cufl^'m,  117.  K 

7l>«  inc'Jp'itstm>pnr.iMc  to  a  prefciiption^  115.  h. 

To  iR  h*,r  r'.'in,^  .>  m.in  may  makr  liile  by  picfcrip- 

ttoii  without  rhaitcr»  and  to  what  uut,  114.  a.  b. 

144.  a. 
^h«ie  a  title  to  lands  by  prefer iption  (hall  be  good, 

19-;.  a. 
By  u  lac  rnein*  a  tiric  by  prrfcriptmn  or  ruAnm 

m.-^y  l)«  loil  by  iuicn  upturn,  and  by  ivliat  not, 

114.  h. 
Wbtira  prefrtlprion  or  cuftrm  mny  he  atlcffed 

;«!*.iin(l  ai«  act   of  psrliamens  and  where  not, 

T II.  Iv.  1 15.  a.  b. 
fT*»w  n  m.iii  on^ht  to  prefcnbe  in  thint^t  tvbtch 

lie  in  Rianr,  and  how  in  things  which  lie  is  1  h« 

vcrv,  121   a. 
V'li.n  fh:dl  be  .1  fufficient  coot i  "nuance  to  make  a 

title  of  prefct  iptmny  anil  what  not»  X13.  b.  114. 

a. 
PrefcTtptmn  for  commoiii  exctufive  of  the  lord, 

is  voi<S  I??,  a. 
— — for  o/.-w  vefiuram  ttrra,  exUufive  of  the  lord, 
is  cuody  i//^* 

PrefenUtion.     See  Baron  and  Feme,  Pre- 
rogative. 

The  defcription  and  derivation  of  the  word,  no. 

^llow  many  feverftt  ways  acharch  prefeittative  may 

become  voidyrfW* 
Where  a  prefenLition  by  paral  Ihall  be  fiaffident, 

lao.  a* 
Wfiere  one  jointenant  or  tenant  in  common  pre* 

fcnts  or  b«ith  i>refcnt  feverally,  the  ordiiuiy 

may  admit  or  refufe  fncb  prefeotce  at  his  pita- 

fure,  1 86.  b. 
M'here  two  parceners  prefent  one  clerk,  and  the 

orber  two  another,  tlie  ordinary  may  refufe  both, 

M^lwre  the  prcfentatton  of  one  parcetter  in  the 

turn  of  an<i(her  after  partition  fliall  not  put  ti)e 

ottier  out  of  iiofTefllon,  143.  a* 
Where  the  levcnd  prefentations  of  parceners  (hall 

i.oC  make  tlic  church  litigiou$,i^iV. 
Prr'^rntatiim  in  lime  of  war,  and  admiflion  .umI  in- 

A  niti(m  in  time  of  peace,  (hall  not  put  tlw  pa- 

trof'.  out  of  p«>freffion,  249.  b. 
Wh«f^  a  prHentarion  to  a  church  in  time  ofva- 

c.iiionnf  an  abb:.thv  (hall  boi  put  the  fucceiror 

ottt  of  poffcflion,  163.  b. 
V/ltere  by  preientarion  to  a  church  donative,  and 

admiflion  and  inftitmion,  the  church  is  for  ever 

bei'ome  pnefentacirc,  and  u  here  not,  344.  a. 
Howd^maiv^fnft  begin,  and  how  tUey  m-y  he 
'  created  at  this  dwy,  %4^  »> 
Where  i?i«*  I  nfband  (h«M  prefent  to  a  church,  which 

voiJeti  in  tite  life  «if  his  wife,  ita  a. 
Wf^ere  upon  difcent  of  an  advowfon  to  jMvcr*  par- 

crnpis,  the  etdcft  and  her  afli^nee  ihall  lave  ihc 

fiiit  pretentment,  i66.  b.  1&6.  b. 

Tn/Kcr  Str/n,    Set  Livery  out  of  the  Hands 

of  the  King, 


W:i*re  ir  (hall  be  dae  (e  the  ktnf^  npon  the 

of  his  ten;  nt,ardwlMrrr  ni>t,  77  a. 
What  V  )ltie  fhtU  he  paid  to  the  king  apoa  livery 

ttr  p*  imfr  frrfiff  77.  a. 
At  ivliat  apr  the  king  fluU  bate  ^imrjmjm  o€  the 

heir  of  his  tenant  in  focage»  91.  h» 

Privies  and  Privity.     S.r  Attornment-  Ho- 
mage  Aunccftrcl,  Parceners,  Relcafes. 

The  fcTeral  forts  of  privies,  271.  a. 

What  privity  between  joinren.tnt?,  what  lictwe— 

tenants  tnconiTnon,  and  wh;kt  between  parceoers, 

169.  a.  200.  b. 
Where  a  privty  once  difcoatinued^  ihalilior 

be  extinct,  103.  a.  b. 

Profcflion.     See  Monk. 

When  a  man  (hall  be  fatd  to'  be  proreffed  in 

g'on,  I  ^2.  a.  m6.  a. 
At  wliat  ?ge  a  man  miy  be  profefled  in  reIigiop» 

137.3. 
To  what  purpofes  a  profeflion  hath  the  cfcAs  of 

a  natural  death,  and  to  what  not,  i  ^a.  a.  b. 
Where  and  what  prnfcf^on  in  religion  fl&ali  diiaUe 

the  paity  to  bring  an  action,  and   where  apd 

what  not,  r^a.  b, 
Wliere  the  hufband  and  wife  may  be  profetTed  ib 

reiision  wiiiMUt  cither's  coufeot,  and  where  ooit 

it'id, 

Pi'operty.     See  BailiflF,  Replevin. 

The  feveral  kinds  of  propertVf  14^  b. 

Wliere,  in  a  reidevin,  the  claim  of  property  by  the 

defendant  ihall  hinder  the  delivery  of  the  foods 

by  tlielbcriff,t.^i/. 
Such  claim  of  property  by  the  bailiff  or  fcrvant  ef 

the  defendant  not  avaiUbIe,i^:</. 

Proprietate  Fnbandd. 
When  tbts  writ  is  to  be  Cued,  145. 

Protei5lions.     See  Quare  ImfeSt^  Stat.  i3« 

R,  a.c.  16. 

The  feveral  forts  of  pmteiSion*,  f  ?o.  a. 
Protections  t<'n  d.:yif^ld  v^kwa  why  fo  called,  and 

the  feveral  kimU  of  xX^m^it'uK 
Pi'oCc6U(f  ns  ^ult  /»r<,f(^uit,s,  and  p/ia  mcr^itdrut^  what, 

and  wliy  fo  c  -lied,  i^iV/. 
For  what  caufes  fuch  protedion«  are  graQtafale» 

and  for  whatnot,  i-^r.  a. 
For  wliat  peiiotis  fuch  prtycc^ons  are  allowable 

and  for  wtiut  rot,  i*;©.  a.  b. 
In  vrh'A'^  adlion  or  plea  a  protcflion  caft  for  one 

defendant,  Oi:.U  pm  tb^plc^  withtnii  d.iy  for  all, 

and  in  wh  t  not,  i  -.0.  a. 
Where  and  what  pnjte^on   gfiay  be  purch:ied 

p  T.ihMtf  flu'.tot  and  wlicre  and  what  mx,  ijc.b. 
At  whTX  time  a  proteflion  may  l»e  caft,  and  at 

what  noti  ibid. 
Where  a  protection  caft  at  the  nifiprl^i^  voA  ^^- 

I>e:Ucd  before  !hc  day  io  b.mk,  A>aU  no: with* 

Itrauiing  lave  the  default  of  ilie  pjriy,  and  whcie 

not,  I'.W. 
For  what  continut^nce'c^f  Omc  fuch  prDtctSons 

oujKt  to  be,  1 50.  b..  2  54.  h. 

Te 
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9t5  wtiat  places  iach  prote^oni  daght  to  be  di« 

reAedy  and  to  wl^at  not,  130.  b. 
In  \vhat  a£li^  pro^e^ioos  are  allowable^  and  iil 

what  noL  r^V-sT 
tJnder  wb&  feal,  and  to  whonl  they  are  direQed» 

jjua. 
What  perfons  ought  to  allow  or  difalloA^  of  thendi 

1 3  u  a. 
By  whom  they  may  be  caft,  and  in  tvliat  matuieo 

By  wliat  ihean^  they  ihay  be  avoided^  and  by  tvhat 

not}  i^z.  a.  fo« 
iVhere  u^on  a  repeal  of  the  ptroteAion^  a  refum- 
.  mous  or  re-attachmeut  niay%e  had  within  the 

year}  1311  b. 
Prote^oo  yui2l  imLhitatai  netis  eicjflti  What}  and 

uhei'e  it  lietb)  131;  b; 
t'rotectiun  rum  claufufa  iioikmttSf  tVhy  fo  called^  and 

wliere  it  lieth,  1301  a.  T31.  b. 
Where  a  pt-oce^ion  Ihall  be  ailoii^ed  againft  the 

(jueen  •jfaui  ag-ainftthe  king)  131.  a.  133*  b. 

J*foteftatioh.     See  Per  Quit  ierviiia^  Piead^ 
ing,  QuU  j^urif  ClamaK 

The  defcription  of  a  proteftation,  I24.b. 

SVhere  a  proteftatioti  Ihall ,  a\'ail  the  party,  albeit 

the  iflue  be  fuiiud  againA  him,  aod  where  nut^ 

la;.  a.  126. a. 
\Vhere  the  tbnaht  ihall  not  be  compelled  to  attorn 

without  entry  of  his  proteftatibn  and  allowance 

of  liit  privileges,  gzc  b. 

PudzeU. 
The  fignificatioh  of  the  word,  23I.  a« 

I^iirehafe.    Sec  Baron  and  Fcme^  £(biteS| 
Fee^  Freehold^  In&nts^ 

The  defcription  and  derivation  of  purchafei  3*  b« 

xS.  a.  b. 
Wh-t  perfons  are  of  capacity  to  ptirchafef  and 

what  not,  and  who  co  their  own  ufe,  and  who 

only  to  the  ufe  of  others,  a.  a.  b.  3.  a.  and  b. 
What  ftiall  be  faid  a  good  name  of  purchafe,  ond 

what  not,  3.  a.  21.  24.  27.  t6v 
The  feveral  conveyances  of  purchafe,  10.  a« 

Purprcflurc.     iee  Abatement. 

The  etymology  and  fignification  of  the  uord,  277. 
b. 

<lyare  tmpcdlt,  S:e  Advowfon,  Nonfiiit, 
Plenarty,  PrcfeaUtlon,  Relsafe,  Stat.  W. 
a.  €.  J. 

Wliat  remedy  againft  an  ofarpation  and  plenaynr 
at  the  common  law,  and  what  at  this  day,  344, 
a.  b. 

Where  and  why,  at  the  common  l«w,  a  piart  tm- 
'  pnRt  lay  of  a  church  in  MW«  in  the  county  next 

adjoining,  1:^4.  b. 
Z>3mage9  at  the  common  law  not  recorerabie  in  a 

juare  imprdit^  17.  b.  344.  b. 
Vriicre  a  quart  mf^tGt  lay  at  the  common  law  by  a 

common  perfon,  and  where  not,  344.  b. 
Where  and  by  what  means  a  common,  peribn 

might  remove  an  incunbeot  at  the  common  1 


by  quatt  imftdHf  and  where  and  by  what  not, 

ibid* 
Where  an  ufnrpation  by  collation  ihall  not  put  the 

patron  eut  of  poHefTion  ;  (ecus  of  him  that  bath 

a  right  of  collation^ /^' J. 
Where  the  patron  by  prefenting  as  procurator  to 

another,  (hall  put  himfeU  out  of  poiTeiliou,  52. 

A. 

Where  ah  ufurpation  after  judgment  and  before  ex- 
ecution, Aiall  put  tlie  recoveror  out  of  poflielTiony 
£33.  a. 

Where  upoh  a  grant  of  the  three  hext  avoidances, 
the  ufurpation  of  the  grantor  at  the  firft  avoid* 
ance,  (hall  not  put  iiis  grantee  out  of  pollefliony 
as  to  the  othbr  tuoi  2491  a. 

Where  a  prefentation  by  one  jointenant  Ihall  ferva 
for  a  title  in  a  ^uare  im^cdit  brought  by  the  fur- 
vivor,  x86.  b. 

Where  in  a  ^uare  impedH  by  two  tenants  in  com- 
mon,  the  death  of  one  flialL  not  abate  the  \vrit| 
198.  a. 

Where  a  ^iare  ImpeJU  lieth  of  a  church  donative, 
and  the  writ  ihall  fay,  fu>d  permtiat  ipfumpfgt" 
fcrAarcy  &c,  344.  a* 

tVhci-e  in  a  ^uate  imprdit  brought  withih  the  fix 
months,  the  incumbent  ought  to  be  named,  or 
oiherwife  he  Ihall  not  be  removed,  344-  b. 

Where  the  cUik  of  the  rightful  patron  being  in- 
ilituted  peifdentt  !iu  in  a  quart  impcdix  bet^vecu  the 
bi(hop  and  a  ftranger,  he  fiiall  not  be  removed; 
ftaii  of  an  ufurpation,  344.  b. 

Where  the  bilhop  being  named  in  a  qiuire  imptditf 
(ball  not  prefent  by  kxpfe^fliMor/«A/«,ibid. 

Wlicre  in  fuch  cafe  time  devolving  to  tlie  metro- 
politan, or  the  king,  they  (hall  collate,  Albeit 
they  l»e  not  named  in  the  fuait  imptdit,  ibid. 

Where  the  church  of  the  wife  becomes  void  dur- 
ing the  coverture,  the  ho(band  (hall  maintain 
a  f  Mart  imptdit  in  his  own  name,  351*  a* 

Where  the  patron  being  outbwed,  a  itranger 
ufurps,  and  fix  months  pafs,  the  recovery  of  the 
king  in  a  fiiart  itrpeSt  fhali  be  a  continuance  of 
the  advowl^n  to  the  patron,  363.  b. 

Conufauee  not  grantable  in  a  y <«ur0  i»ptdit,  x  34.  b. 

A  peleafe  of  actions  reel  or  ])erfonal,  a  good  bar 
in  a  qti^f  impfdit,  285.  a.  b. 

A  protection  not  grantable  in  a  f»ar$  imptdit^  1 3 1.  a* 

Quttrententt. 

The  meaning  of  the  word,  5  b. 
Where  the  wife  (hall,  and  where  (he  Ihall  not  havo 
it,  3a.  b.' 34*  b. 

Queen. 

An  exempt  perfon  from  the  kingi  and  wbere  (he 
may  grant  and  purchafe,  fue  and  t>e  fued  with- 
out him,  3.a.  133.  a. 

Her  feveral  prero^^atives  agreeing  with  thofe  of  tho 
king,  XH-  a.  b.  117  a. 

Where  (he  partaketh  of  the  cc  nJitioa  of  commoa 
perfons,  131.  a.  13^.  b. 

Where  the  queen,  albfit  (he  be  an  alieOt  or  Jew, 
(hall  be  endowed,  ^i.  b. 

Que  E/hte. 

to  what  things  a  prefcriptiop  by  a  fw  tJUt  (hall  be 
goo<i,  and  in  wliat  noi^  i ax.  a« 
d  Where 
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Where  a  nun  oisf  pleiJ  a  fn  fjtat»  of  a  Uuns  that 
licth  in  gianty  and  wYierenoti  lai*  a. 

By  whom»  an<l  of  what  eibu  foch  ptea  fiuU  be 
f  ood^  and  by  whom,  and  of  n-hac  oof »  ma. 

In  Mrluc  perfon  a  ftt  fjiju^yxf^x.  Co  be  aliedged,  a  ad 
in  what  noC»  fit.  b.  / 

(^md  Jvh  damat.     See  Attornment,  In* 
Cuitf  P<r  Qfut  Sermtfa. 

Where  the  partkolar  tenant  fliall  be  cf«mp€l!ad  to 
atcum  in  a  ^uidjfii  cl-tmtt  upon  .grant  of  the  re- 
verfiatf,  and  where  nutf  31 S.  a* 

Where  the  leOce  (hall  pot  be  compelled  to  attolji 
in*fajJfutit^(tfi.  until  allawaiice  of  tlis  p<'i^* 

Itgtft  }»o.  h« 

Where  in  a  f viu/  jw  is  clunrt  hy  bar^n  and  feme,  the 

pcivileto  of  the  leflee  Ihill  he  •entered  <if  recoM 

iKHwitlilbndlQg  ib^  Qove>t4ite  jj*^"-*'  in  caie  of  an. 

in  fusty  330.  b.  «  . 

Teoaht'ia  tail  m^  compvUable  lo  attorn  in  a  ^uH 

jut  It  tUmat  i  Ji€ui  in  a/«r  fmefuy^ia,  oc  fium 

t^dJ^ttmrddit,  3 1 6.  b. 
Where  one  parcener  Kraitts  her  ellale  i«  a  rever* 

fioti  by  fme^  the  conufee  (hall  have  a  fnd  jut  is. 

ifmwiM  for  a  moiety 9  3io»  b. 
Where  thereverfion  of  a  rent -charge  upon  a  grant 

for  life  is  granted  over*  a  piid juris  iiwiai  lieth 

a;;  mCi  the  grantee  foir  life»  and  not  agaiuft  the 

(«i tenant,  31 1.  h. 
Wliore  the  nonfuit  of  cme  plaintiff  in  a  fuidjvh 

t  \amat  (halt  b«.che  nonfuit  of  bottii  139.  a. 

<iii$d  Ei  Def9rceat.    ^<»  Stat.  ^  s.  r.  4. 

Wbere  and  agaioft  whom  fucb  writ  Ueth,  331*  b. 

354- b. 
The  form  of  the  wnty  35$-  a* 
Where  upon  a  recoi*ery  by  default  in  an  a£lion  of 

wade,  a  y««/  W  (/(/or^rar  lieth»  355.  a.  and  b. 
Where  it  lieth  upon  a  recovery  by  default  in  aflifei 

355.  b. 
Where  notwtthil^inding  he  in  the  rever(ion  is  re* 

ceived  upon  the  default  of  tenant  for  life»  and  a 

verdi^  found  again(t  lum,  a  ftod  ti  dtfmxtat  lieth 

by  tlie  tenant»355*  h. 
Where  it  lieth  upon  a  recovery  againft  baron  and 

feme,  albeit  the  (tiit*  IV»  %•  f;;ith  againft  tenant 

in  ilower,  or  for  life,  356.  a. 
Where  it  lioih  not  by  the  wife  upon  fuch  recovery 

;iiter  ihe  death  of  (lie  hufband,  356.  a. 

Radmmis  and  Raddumt/lcrs. 
Who  they  are,  5.  b.  86,  a. 

Ranfom.     Set  Finc«. 
What,  and  whence  derivedi  117.  a. 

Rape. 

The  fignification  of  the  word,  123.  b. 
>|Vhat  offence  accounted  in  ancient  tiiDe,  and  \\am 
puniibed,  and  wliat  at  this  day,  iUd* 

RaticnahiU  Parte  Bmsrum, 

Where  and  by  whom  foch  writ  liethy  and  wbcro 
and  by  whom  net,  1 76.  b« 


hoofeof 


RaTtfluDeot  of  Ward*    Set  Ifairii^ 

Where  and  by  whom  it  lieibt  ^  h» 
V^licre  it  lieth  agaisft  the  lovereigii  of  a 

rellgioD*  for  admirring  the  heir  to  be  there 
•  'fefle4»  137*  a.     .1  < 


«'  Rebutter.    Set  Vcacher,  Wamuitv. 

Tlie  flgnificatiOQ  and  derivation  of  Che  wordy  303. 

•  b.  ^6^  a.     • 

Where  an  affiance  fluU  rebut  by  reafoa  of  a  war* 

*  ranty  in  liw,  and  where  noc,  384.  b. 

Wb*Te  a  dWeifor,  &c«  or  other  tenant  not  privy  m 
,  e(^Atr,  or  to  tlie  deed,  ihatt  r^ut,  and  where 
*•  not;  3  29.' a. 

^       Reclufe.    See  Entry  Congeable. 

The  lignificagioo  and  derivatioa  of  the  wep^ 

158.  b. 
Where  the  entry  of  a  perfoo  rednie  iball  beiotteA 

.  by  a  difceqi  without  daim*  cMdL 
Where  fuch  perfoa  fhall  appear  by  attorney,  where 
others  rouft  in  proper  peribo,  158.  b. 

Record*    Set  Court,  Ootlawiy. 

Itecord,  wliat,  and  whence  derived,  1 1 7.  b*  i6o>  a. 
How  triable,  117.  b.  260.  a. 
Wl%en  a  record  is  alterable,  and  when  not,  t6e»  a. 
Kul  till  rtcorj^  no  plea  agaiolt  the  king's  leuers  pa^ 

tent,tfc\f. 
Outlawry,  no  prejndiea  until  it  be  of  record,  fit* 

b.  a88.  b. 

Recovery.  Set  Error,  Executor,  Falfi- 
fving  of  Rccoveiy,  FoHeiture,  Rcnatter, 
Statutes  XT.  a.  c.  3.     i^  El.  e.Z.   lu 

The  etymology  and  fignificatioa  of  the  weed,  154* 
a. 

What  remedy  at  the  common  law  he  in  the  re- 
ro.iioder  or  rcvci  fn>n  had  ujwn  a  feigned  reco- 
very fu^Flered  by  tenant  for  life,  and  what  at  this 
day,  3  56.  a.  362.  a. 

Where  upon  a  recovery  againft  tenant  in  t»l  ex- 
ecution may  be  fued  againft  his  ifliie,  and  where 
not,  361.  h. 

Where  a  recovery  by  default  againft  one  e«  of 
the  realm  in  the  king's  fcrvice  fliall  not  be  avoided 
by  error,  260.  b. 

Where  the  recoveror  (hall  ha^e  wafte,  o^  diftraia 
for  a  rent,  for  which  the  recovcree  could  not, 
and  wlKre  not,  104.  b. 

Recovery     in    Value.      Set    Execution, 
Voucher,  Warranty. 

Wliere  laids  by  purcliafe  fti  Jl  be  li^le  to  eaecu- 
tion  in  value  in  cme  of  a  warranty  by  diicait, 
and  where  not,  ica.  a.  11^ 

MTliere  the  lamH  which  the  vouchee  had  at  the 
time  of  the  voucher,  or  wurranfia  charts  hroaiUt 
,  Ihnll  be  liable  to  execution  in  value,  notwiih- 
ftanding  alicnattou  before  judgment,  iM, 

Where  a  recovery  being  haJ  againft  tenant  m  tailt 

r  vA 


J 


run  table. 


idd  his  wife  who  had  noihing^  upon  t  recovery 
over  the  recompeiice  fluU  eaare  to  the  hulband 
onlyi  376.  b. 

RediflcUini 

Where  it  lieth  not  tipon  a  tecovei^  in  a  Writ  of 
right  clofe  in  nature  of  an  affife  in  ancient  de- 
mefney  or  in  an  alTil'e  of  frelh  force  by  bill« 

When  given*  and  in  what  caib,  1 54*  a* 

Where  it  lieth  aggjnil  one  dtlieifor  above,  albeit 

the  recovery  in  ailife  was  againil  rwo;  ficfn 

ivherc  one  diffeifor  and  a  ftranger  redifleife  the 

plaintiff,  154.  b. 
Where  it  lieth  not  agaioit  the  hun}and  and  wife 

upon  a  recovery  in  aflife  againft  the  wifft,  but 

wtiere  the  wife  was  plaintiif  in  the  afiife,  (he 

and  her  buiband  may  join  in  the  redifleifin, 

uiti* 
Wliere  two  feveral  redifltiiins  may  lio  upon  one 

recovery  in  adife,  iHd. 
Where  it  lieth  againi^  the  diffeifor,  and  bis  feoffee 

after  the  fecond  diifeiftnyf^W. 
Where  it  lieth  not  againft  the  tenant  in  the  firit 

affife,  being  no  diifeifur,  albeit  be  dUTeifethe 

plaintiff  after,  154*  b. 
Where  it  lieth  upon  a  reiliflcifm  of  parcel  of  the 

tenements  formerly  recovered,  iW. 
Wliere  it  lieth  of  a  rent-feck  hy  furplufage  former* 

ly  recovered  by  the  mefne  as  a  rent  fervice, 

1 54.  b. 
Wheie  it  lieth  hy  tenant  in  tail  after  poffihilicy, 3(c« 

upon  a  recovery  by  htm  being  tenant  in  fpecial 

tail,  ibiJ» 
Whiere  it  lieth  upen  a  rediflfeifm  of  a  common  after 

a  recovery  of  the  land  oat  of  whicby  icc»  itUU 

Rcgiftcr  of  Writs. 

What,  and  its  antiquities,  16.  b.  37.  b.  159.  a. 

Helatlon.     See  Alien,  Attomment,  Bargaia 

aud    Sale,  Conditions,  Felony,  Grants^ 
Leafes,  Releafes. 

How  the  word  (pr^tdist)  in  grants  fhall  have  re- 
lation, 20.  b« 

How  the  word  (eadsm)  fhall  have  relit  ion  where 
two  things  are  mentioned  before,  aa  b. 

The  relation  and  force  of  the  word  (ifdc)  8a.  b. 
203.  a. 

Wliere  a  feoffment  relating  to  the  edate  of  another, 
fhall  pafs  a  fee  fimple  without  the  word  (heirs) 

?)•  b. 
lere  and  to  what  tntenu  an  efcheat  or  forfeiture 
iball  relate  to  the  time  of  the  felony  committed, 
and  where  and  to  what  not,  13.  a.  390  b. 
Wliere  a  relation  Iball  not  work  a  wrong  or  charge 

to  a  thiixl  perfon,  150.  a* 
Where  the  relation  of  an  edate  gained  by  wrong 
Iholl  not  defeat  an  eltate  fubfequent  gained  by 
rights  277.  b. 

Releafes.  See  A^ion,  Conditions,  Con6r- 
mation.  Execution,  Grants,  Relation,  Re- 
fervation,  Wafle. 

The  form  of  a  releafe,  164.  b« 

The  feveral  forts  of  releafes,  164.  a.  b. 

The  proper  words  of  releafes,  and  what  words  Ihall 


be  faid  to  amouAt  to  a  releafe,  and  what  not 
164.  b.  306.  a. 

Wliat  aA  by  him  that  right  hath  (hall  be  faid  a  re- 
lettfe  in  law  of  his  right  or  adtion,  and  what  not^ 
and  how  it  difiereth  from  a  releafe  in  deed^ 

184.  b. 

How  matty  fbveral  ways  a  releafe  may  enure, 

193.  b.  173.  b. 
Where  a  releafe  of  right  to  oiie  that  hath  neither 

freehold  in  deed  or  in  bw  (hall  be  good,  and 

wliere  t^ot,  165.  b.  a66..a.  b.  167.  a.  284.  a.  b. . 
Whet*e  R  ireleafe  of  an  annuity  to  the  patron  ia 

time  of  vacation  flaall  be  good  ifituj  to  the  ordi* 

nary,  i66.  a» 
Where  privity  (hall  be  requifite  to  the  releafe  of  a 

right,  and  where  not,  166.  a.  168.  a.  275.  a. 
Where  and  by  what  means  a  dilTeifee  may  releafi» 

his  right  for  life  only,  and  where  and  by  whac 

not,  264.  h. 
Where  by  a  releafe  of  all  right  in  the  land,  a 

power  or  authority  (hall  be  determined,  and 

where  not,  26 5.  b. 
Where  foch  releafe  (hall  ndt  eztina  a  fnture  rigbK 

or  poifibility,  264.  a.  b. 
Where  a  releafe  of  dower  to  1dm  in  the  iwerfioa 

upon  an  eft:)te  for  life  (hall  be  good,  264.  a. 
Where  a  releafe  to  the  tenant  for  life  ihall  enure 

to  him  in  the  reverfion  or  remainder,  $1  i  ctn^tfit 

and  where  not,  167*  b.  per  m.  png,  375.  a.  b. 

179.  b.  ft8^.  b.  197.  b. 
Wliere  and  to  what  purpofes  a  releafe  to  him  that 

hath  but  a  bare  right  (hnll  be  good  and  available* 

and  where  and  to  what  not,  267.  a.  268>  a.  b. 

269.  a. 
How  many  ways  a  feigniory»  rent  or  right  may  ba 

releafed,268.  a. 
Where  a  rele:\fe  to  him  that  hath  no  eftate  or  right 

(hall  he  good,  265.  b.  268.  a.  269.  a* 
Where  a  diifeifor  makes  a  releafe  to  one  and  hit 

heirs  pyr  auttr  viV,  a  releafe  by  the  dilTeifee  U> 

the  heir  after  the  death  of  the  leflee  before  en- 
try (hall  extinct  his  right,  275.  a. 
Where  a  releafe  to  one  diffeifor  (hall  enure  to  the 

companion,  and  where  not,  194*  a-  275.  b.  276* 

a*  ^r  tot.  pifg.  378.  a. 
Wliere  a  releaie  by  tlie  patron  to  one  u(brper  (hall 

enure  to  both,  194.  a.  276. a. 
Where  a  releafe  to  one  feo/fee  of  the  dKfelfor  (halt 

enure  to  both,  194.  b.27  6.  a.  277*  a. 
Where  a  releafe  to  one  trefpa(ror  (hall  be  available 

to  his  companion,  232.  a. 
Where  a  releafe  to  the  executors  (ball  be  a  good 

bar  in  an  a£kion  againd  the  heir,  232.  a. 
Where  and  to  what  pnrpofes  after  a  feoffment  in 

fee  by  the  tenant,  the  releafe  of  the  lord  (hall  be 

good  to  the  feoffor,  and  where  and  to  what  not» 

269.  a«  b. 
Where  fuch  feofibr  (hall  take  advanuge  of  a  releafe 

by  ttie  lord  to  the  feoffee*  but  not  i  cmverfo^ 

269.  b. 
Where  a  releafe  to  the  affignee  of  tenant  for  life 

Ihall  be  a  good  plea  in  an  action  agatnft  the  te- 
nant for  wafte   done  be  fore  the  aflignment, 

269.  b. 
To  what  purpofes  a  releafe  to  a  le(ree  for  years 

before  entry,  or  to  him  tliat  hath  a  future  in- 

tereil,  (hall  be  good,  and  to  what  not,  46.  b.  270. 

a* 
Where  a  relealb  to  one  in  reverfion  or  remainder 

da  for 
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for  yurs  (hall  be  good  to  enlarge  his  eftatei 
170.  a. 

Where  I  he  releafe  by  one  joint  leflee  for  years  to 
his  componioti  (hall  be  gooj  before  entry,  170. 
h» 

Two  gi-antces  of  the  next  avoiilance,  a  releafe  by 
the  one  to  the  other  before  the  church  voids, 
good  ;/ti,;  after,  27-!.  h. 
.  Where  a  releafe  to  a  tenant  at  will  fhall  he  good  to 
eoUirt^e  his  cddia  j\cus  to  a  tenant  at  fuHerance, 
270.  b.  171.3. 

Where  upon  a  feoffment  in  truft  the  feoffi>r  occu- 
pies and  t.ikes  the  profu<:,  a  releafe  to  him  by  the 
feoffees  (liall  be  rihhI,  171.  a.  b.  272.  a.  b. 
,  WhaC  (hall  be  faid  a  fufhcienc  privity  whcreupoti 
a  releafe  may  enure  by  way  of  enUrgeroent  of 
the  eAate,  and  what  not,  272.  b.  273.  a.  f>er  ict* 

In  what  releafe  words  of  limitation  are  requiCte 
to  (he  palling  of  an  inheritance^  and  in  wtiat 
noty  273«  b.  174*  a.  b.  275.  a.  280.  a* 
AVhere  a  feme  covert  is  tenant  for  life,  a  releafe  to 
the  hufband  and  his  heiis  fhall  be  good,  173.  b* 
299*  a. 
Where  a  releafe  to  tenant  byitatute  merchant,  && 
or  guardi.iut  which  hold  over  for  the  value,  IhaLl 
. ,   be  gi>od  to  enUirge  tlieir  elbuef,  273.  h. 
£eiree  f«>r  ten  years,  t lie  remainder  for  twenty 
year^,  by  the  releafe  of  hun  in  the  remainder  to 
the  lelTee  he  Ihall  have  for  thirty  years,  273.  h. 
Wh.n  privity  requifite  to  a  releafe  which  enuics 

by  way  of /«'//«  Ifi^^tty  3- j.  b. 
Where  and  to  wlut  purpofcs  the  rel:afe  of  one 
jointenant  to  his  companion  0^all  enure  by  vray 
of  mitttt   Ujiatif  and  where  and  to  what  not, 
273.  b. 
Where  the  releafe  of  one  coparcener  of  a^rent  fh.ill 
enure  Co  the  otl'trby  wayofmf>//f  <'/<t/r,  albeit 
her  moiety  be'.  41  fufpence,  ct  fc  4  ccnvtrjo,  273, 
h. 
AVhcrc  one  coparcener  of  a  rent  marries  tl^t  ter- 
tettant,  and  the  other  releafes  to  the  huiband  and^ 
nife,  how  it  ihall  enure,  ^jurr/,  ibid. 
V/here  a  releafe  of  a  right  upon  condition  fliall  be 
Ziyoi\\  ficui  of  a  condition  upon  condition,  274.hk 
W^.ere  IcHce  fm*  year&  is  oofled,  and  he  in  the  re- 
verfioti  diifcifed,  by  ilie  release  of  the  lelTee  t» 
ilie  dilTcitor,  the  dilfeilee  may  enter  ;j>.i//  in  cafe 
rf  ii  leafe  for  'it'e,  175.  b.  276.  a. 
Wljere  a  relcare  by  one  whofe  entry  ii>  lawful  to 
him  that  is  m  by  wrong,  fhall  purge  and  take 
an  ay  all  mean  eftites  and  titles  i  f»cui  where 
his  entry  is  nt)tl:».vvfnl,  2'>(».  b,  277.  a.  h.  278.  a. 
Where  a  releafe  to  the  teoifcc  of  leflcc  f4»r  life  of 
th-:  iilifeifor  fball  exclude  the  diUciior  of  his  en- 
try, 276.  b. 
Where  a  r«leafc  to  one  feoffee  of  fuch  leliee  fhall 

ha«*  the  diffeifor  osto  both,  277,  a« 
Where  the  fcoflee  of  a  diffeifor  upon  condition 
makes  a  fcoft':Vieni  over,  a  releafe  by  the  dilTeifee 
to  the  fccond  feoffee  (hall  extinft  the  condition  ; 
f'.c'ii  of  a  releafe  to  the  firft  feoffee,  2  77*b. 
Where  ilie  n. Icalc  of  the  diifcifec  to  a  dilVcifor  to 
the  ufc  of  .another,  Oiall  take  away  the  agvec- 
mem  of  C'jlu\  ffjf  u/r,  277.  b. 
Wlure  twtxrilteiiorb  releafe  to  their  d!(re»ff)r,  and 
nfcer  dilfcifc  hiin,  the  releafe  of  the  dilTeifee  to 
'    vti<;  or  hoth  of  themi  fhnll  not  exclade  ibe  fe- 
coiid  ditfcifor  to  re-erttcr,  27S,  a. 


To  what  purpofes  the  releafe  of  the  dSS^tet  f9 

one  dilTeifor  (hall  be  faid  to  enure  fyy  -mxf  il 

entry  and  feoffment,  and  to  what  noc^  f  94.^^ 

278.  a.b. 
Where  a&s  done  to  or  by  the  diffeifor  (hall  tsot  be 

avoided  by  the  alteration  of  his  eUatCy  by  tim 

releafe  of  the  diffeifce,  278.  a.  b- 
Where  an  alien  diflcifor  is  inderiizened,  by  the  re- 

leal'e  of  the  dilfeifee  to  him,  the  kin^  fhail  n«c 

htvethe  land*;  f.c^s  if  be  were  ttie  fedfice  of  a 

dilTcifor,  278.  h. 
Where  the  lord  dilTeifcs  his  tenant  and  is  diffeifed, 

the  releafe  of  the  tenant  to  thr  tecood  dijSes'or 

(hall  not  revive  the  fcigniory;   fecies'iitht  Iced 

and  a  ftran^er  had  diffeifed  the  tetutnt,  axid  ibe 

djffsiiree  releafed  to  the  flfiansjcr,  278.  b. 
Where  a  releafe  flfiali  be  faid  to  enure  toC^Uv  by 

way  of  extinguilhmenr,  and  where  only  as  0» 

fomc  purpofcs,  279.  h.  280  a.  31 3- b. 
Wliere  a  releafe  to  one  jointenant  fhall  enune  to  la* 

companion,  and  where  not,  194.3.  b. 
Where  a  refeafe-by  one  jointenant  or  parcener  tv 

his  companion  fhall  be  good,  and  where  0^ 

and  how  ftich  releafe  fhall  enure,  193.  a.  fer 

tor.  ffj-^.  318.  a. 
Wlierc  the  feme  mefne  and  the  tenant  intcnnarryr 

and  the  lord  paramount  releafes  to  the  hulbasd 

and  wife,  how  it  fiiall  enure,  ^4ere,  208.  a. 
Where  a  relV«ife  xvhich  enures  by  way  of  cxtin- 

guifhmriit  mayadmit  of  »  limitation,  and  wbeir 

nor,  2  So.  a. 
Where  by  the  refcafe  of  the  tbrJ  to  his  tenant  of 

all  hfs  right  in  the  lund,  the  feigniory  fhaQ  be 

extindt  without  words  of  inheritance,  zSo.  a. 
Where  one  releafe  fhall  enure  to  extin^vifli  fere- 

rai  rights  in  one  and  the  fame  land,  280.  a. 
Where  the  releafe  of  the  lord  of  all  his  right  to  the 

tenant,  and  a  leafe  for  years  of  tlie  feifoiorr^ 

fhall  extingu.fh  the  fcigniory  and  eftateoft^e 

leffee  alfo  ;  /ecu;  of  a  releafe  to  them  and  their 

heirs.  280.  a. 
Where  in  mixt  anions  a  releafe  of  ail  a£^kxis  jval 

or  perfonal  fhall  he  a  good  bar,  285.  a.  K. 
Where  in  an  aOife  by  three  jeintenants  a  releafe 

of  ndHorrs  perfonal  by  one  to  the  dilleifor  fluft 

not  bar  his  companion,  li^.  a. 
Whejc  in  a  writ  of  w;>rd  by  two,  a  releafe  bv  one 

to  tilt  defendant  fhall  enure  to  the  benefit  ofbi^^ 

companion  fur  the  whole»235.a« 
Where  a^leafe  of  aclions  i)erfonal  IfaaU  be?  good 

b^r  in  a6lions  real  wlteie  damages  are  to  berr- 

coxered^and  where  not,  285.  a.  b« 
Whfpe  a  rclc^^  of  all  actions  to  the  diffeifor  n? 

his  tenant  for  hfe  fhaH  not  extend  to  his  fo 

oifee,  or  him  in  the  rettiakider,  275. -b.  285.  U 

286,  a. 
Where  fuch  releafe  fhall  mit  prejudice  the  heir  of 

the  dilfeifee  of  his  adtion  after  the  death  of  hJf 

anceftor,  28  c.  b. 
Where  a  releafe  of  atflions  real  Ihall  be  availabk 

only  to  the  tenant^  28^5.  b.  286.  a. 
Where  a' releafe  of  all  actions  fhall  bar  a  rigltf, 

and  where  not,  hut  the  party  notwiUiAaaini 
may  enter  or  feize,  268.  a.  b* 
Where  a  releafe  of  a(51ions  real  before  the  ftatutc 

of  ufes,  was  a  good  plea  by  the  pernor  of  ibe 
profits,  a8  7.  a. 
Where  a  releafe  cf  all  anions,  appeals  or  demaB^ 

ihaU  be  a  good  bar  ia  aa  appeal  ol  death  ;  Jtof^ 
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•^  a  releafe  of  all  afllons  real  and  perfonal,  287. 

b.  288.  a.  39T.b. 
Where  a  releafe  of  anions  perfonal  (hall  be  a  good 

bar  in  an  appeal  o?  mavhem,  a38.  a. 
Inhere  a  releafe  of  all  anions  (hall  be  a  good  plea 

4ei  a  writ  of  error  or  aitaiut,  and  where  not, 

2^  b.  189.  a. 
By  a  releafe  of  deman<l5  wliat  things  are  releafedi 

291.  a.  291.  a.  392.  b. 
Where  by  a  releafe  of  quarrels  all  adlioas  an4 

caufes  of  actions  are  releafn^  292.  a. 
Where  a  releafe  of  all  a^liuns  (hall  difcharge  an 

.obligation  before  it  be  brokMi;  fccus  of  a  cove* 

nant»29z.  b. 
VThere  by  a  releafe  of  all  adions  a  rent  at  a  day 

after,  or  an  aniticity  b6C  behind,  ii  not  releafed^ 

29».  b. 
Where  he  in  fhe  remainder  in  tail  releases  to  tlie 

tenant  for  life  in  poffelHon  all  ^is  rigl<t,  what 

(hall  p:\fS)  345-  b. 

Relief.    Sec  Debt,  Serjcanty,  'Stat,  of  J1%«4| 

.  ,  Chota^c*  3. 

Relief  wh:it,  ami  whence  derived}  76.  a.  83*  a.  K. 
What  the  relief  of  a  knight  and  each  nohlemtn 

was  by  the  common  law,  and  what  now  by  the 

Ihttute,  76.  a.  69.  h.  83.  b.  406.  a. 
The  relief  of  the  tenant  who  holdeth  by  the  en* 

tire  fee  •£  a  knight's  moiety  or  third  part,  83.  a. 

t>.  106.  a« 
The  remedy  which  the  iord  hath  for  his  relief, 

and  where  an  a^ioa  of  debt  liech  for  relief  an4 

where  not,  8 }.  a. 
Where  the  lord  by  knight  fervice  (hall  have  both 

wnrd(bip  and  relief  of  tlie  fame  4)eir,  and  where 

neither,  ^3.  b. 
Where  the  heir  within  s^  Ihall  pay  relief,  an^ 

where  not,  ihij. 
Where  the  fucce(roref  an  abbot  or.bi(hop  ihall' 

pay  relief,  and  where  not,  84.  a.  99.  a. 
Wiiere  the  lord  (hall  have  relief  of  the  heir-enfe- 

ofTed  by  coUufion,  84.  a. 
The  relief  of  a  tenant  in  focage,  90.  b.  9 1  •  a. 
Where  the  rent  is  teo  (hillings  or  a  pair  of  fjf>tirSf 

what  relief  (hall  be  paid,  and  who  (hall  have  the 

eledlion,^o.  b.  9 1.  a. 
Where  the  rent  is  not  anmial,  what  relief  ihall  be 

paiil,  91.  a. 
At  what  time  the  -rtilief  of  fuch  tenant  fhall  be  due 

to  the  lord,  and  where  the  lord  (hall  not  diftrain 

till  a  certain  time,  91 .  a*  92.  a. 
Where  the  heir  of  ctfli^  ftc  ufi  Ihall  pay  relieff 

9r.  a. 
Of  what  fervice  a  rcilief  (hall  be4ue,  and  of  what 

not,  9r.  b«  93.  a. 

^emaindec  See  Entry  Con^eablc,  Heir, 
Inflant,  Prerogative,  Rjeleaies,  RemitteTf 
Reverfion,  Wade, 

{Remainder  what^  and  whence   derived,   49.  a* 

•  T43.  a. 
Where  it  (hall  pnfs  without  deed,  49.  a.  143.  a. 
Where  a  remainder  may  depend  without  a  p  trtt- 

culareftate,  298.  a. 
Where  the  defeating  of  the  particular  eftate  (hall 

defeat  the  remainder,  and  where  not,f^rV« 
A  rent  granted  to  the  tertenant  for  life,  the  re* 

■iigi^ijMler  iu  lee^  a  good  remjuader^  298.  St 


Where  a  rent  is  granted  pu*-  nuur  vte,  the  remain/ 

der  in  tail  to  cejiuy  jue  vie,  a  good  remainder^ 

298.  a. 
Where  by  the  grant  of  a  remainder  «  reyeriion 

fhall  pafs,  299.  b. 
Where  the  execution  of  a  particular  eilate  upon  a 

fine  fur  grant  tt  render^  (hail  be  an  execution  of 

the  remainder,  354^  b. 
Where  a  remainder' not  vef^ing  at  the  time  of  the 

particular  eftate  created  by  livery  (hall  be  good, 
'and  where  not,  #4* a.  377,  b.  378.  a* 

Remitter.  See  Appendant,  Charge,  Entry^ 
Congeable,  Fines,  Jointenant,  Warranty/ 

The  etymology  r.nd  de(i;ription  of  a  remitter,  347* 

b. 
The  incidents  to  a  remitter,  348.  a. 
Where  a  remitter  (hall  operate  »ipon  a  freehold  ta 

law  defcended  before  entry,  348.  a. 
Where  tenant  in  tail  diHcifcs  his  difcontinucc,  hi^- 

ilfuc  (ball  be  remitted,  notwithftauding  the  in- 
fancy or  coverture  of  thediTcontinuee,  348.  a* 
Where  tenant  in  tail  infeotf's  his  ififue  within  age, 

he  is  remitted  j  Jrcus  of  a  ufo  remitted  to  luni' 

upon  a  feotfmcnt,  348.  b.  350.  h.  351.  b. 
\\  hat  charges  by  t*.e  iffue  (hall  be  aioided  by  a  re«  • 

mitter,  and  what  not,  ^49.  a. 
Where  an  ufarpation  fnall  work  a  remitter,  194.  a. 
Where  the  iflTuc  in  tail  within  age  enters,  or  inter- 

jmarrics  with  the  dilconcinuee,  he  is  reziiitied  s 

ficus  if  of  full  age,  202.  b.  350-  h. 
Where  a  right  without  an  a^ion,  or  an  a6lion 

without  a  riglit,  (hall  work  no  remitter,  348.  a. 

349.  b.  35^.  a. 
W^ere  teuaut  in  tail  fuffers  an  err^oeeus  recovery/ 

and  dilfeifcs  the  rccoveror*  and  dies,  his  ill'ue  is 

not  remitted,  349.^. 
Where  a  ftranger  ufurps  upon  a  purcliafer  of  an 

advowfon,  and  grants  to  him  in  fee,  who  dieSf 

his  iffue  is  nut  remitted,  349.  b. 
Where  a  moiety  of  the  lands  difcontinupd  defoend« 

ing  upon  the  iflfue  in  tail  (hall  be  aceinicter  only 

for  the  i^me  moiety,  350.  »• 
Where  tenant  in  tail  enfeoffs  hit  iflue  within  age 

and  a  Aranger,  no  remitter  to  the  ifuie  but  fur  4 

moiety,  350.  a. 
Where  the  hufband  difcontinoes,  and  retakes"  to 

himfelf  and  his  wife  during  bis  life^tlie  fe.ne  it 

remitted,  350.  l>.  3CI.  h. 
Where  an  infant  or  feme  covert  (ball  be  remitted 

againft  tbeir  deed  indented,  *r  acceptaaceby  fince 

353- a- 
Where  «pon  a  difcontmuance  by  the  hufband  by 

€ne|  a  grant  and  render  to  the  wife  (hall  be  a 

remitter  to  her,  albeit  (he  be  no  party  to  the' 

'writ,  or  conufans  353*  a* 

Where  baron  and  feme  tenants  in  fpecial  tail  levy 
a  6ne  at  the  common  law,  an  J  retake  in  ft  e« 
the  feme  is  not  remitted,  but  her  ilfue  up%in  the 
difcent  (hall,  35^*  a* 

Where  the  iflfiie  in  tail  of  full  aj;e  takes  huf- 
band, a  leafe  to  her  and  her  hufband  by  tlif 
difcontinuce  (hall  be  a  remitter,  3^3-  b. 

Where  a  man  (hall  be  remitted  againft  his  own 
difcontinuance  andrephfal,  354.  a. 

Where  a  remitter  to  the  p^irticular  eftate  (h:ill  he  a 
remitter  to  all  io  the  rcveriioa  or  renuinder, 

354«  ^ 
dj  Wh:re 
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Wlwrt  a  remitter  to  the  ptttlctibr  efttt«lhaUbe 
a  retnicter  to  the  twer^ony  noCwithftandlog  a 

mean  remaiodi  r  bo  barrod  during  tbe  difcoQCi- 

nuancei  354.  b* 
Whore  t  remtiter  to  the  particular  eilate  IliaU 

deveft  a  remainder  or  reverfion  fettled  in  the 

king  during  the  difcontinuancei  Md, 
When  after  a  recovery  by  default  againll  a  femet  a 

loafe  to  her  and  her  hufband  ihall  be  a  reainer 

tothefefne«  3^5.  a.  356.  a. 
Where  the.difcontinoee  of  thchuiband  enfeoffi 

the  hufband  and  wife  and  a  ftrangeri  the  wife  ia 

ramicted  to  a  mctety»  356.  b* 
Where  the  difcontinnee  of  the  hulbwid  makes  a 
'  leafe  to  the  wife,  the  diCsigreement  of  the  huf« 

band  fball  noc  cvA  the  feme  of  her  remitter, 

356.  b.  357  a. 
Where  the  wife  being  remitted  during  the  cover- 
'  ture,  may  after  the  death  of  her  hufband  waive 

her  ftmictcr,  and  where  not,  357*  a. 
Where  tenant  in  tail  to  him  and  hit  heirt  females 

difcootinuesy  and  retakes  in  fee,  and  diet,  havit^g 

a  daughter*  the  fon  bom  after  fbaU  not  deveu 

the  remitter,  357-  a. 
Where  covin  in  the  hufband  and  wife  to  dtfleife 

the  difcontinnee,  and  infeofFthem,  fball  hinder 
'  the  remitter  to  the  wife,  3^7-  a. 
Wliere  tenant  in  tail  and  his  iflue  difletfe  the  dlf- 

C'lrttinuee  to  the  ufe  of  the  father,  who  dies,  the 

ifTue  it  not  remitted  againft  the  difconcinuet,  albeit 

hebe  againft  all  others,  3  $7*  b. 
Where  one  joifUenant  is  of  covin  to  difTeife  the 

heir  of  their  difleifor,  and  enfeoff  them,  the 

other  being  not  privy  to  tbe  covin  is  remitted  for 

his  part,  357-  b. 
Where  the  hufband  difcontinoot  and  retakes  for 

life  the  remainder  to  hit  wife,  by  the  death  of 

the  hnfbjnd  the  w  fe  is  remitted  before  entry, 

and  cannot  waive,  3  58.  a.  b. 
Where  a  freehold  in  law  accruing  to  the  iflue  in 

Uil  or  dilfeifee  by  furvivorfhip,  or  by  reafon  of 

a  remamder,  Ihall  work  a  remitter,  and  where 

not,  35S.  b.  3S9'  a.  and  b. 
Where  .-^n  abbot  or  hi  (hop  discontinues,  and  re* 

takes  in  fee  by  licence,  the  fucceCfor  fball  be  re- 

mitted  3nd  defeat  the  mean  charges,  360.  a.  b. 
Where  a  rtqiiitcr  (hall  be  wrought  hy  a  matter  in 

ffj'n  albeit  the  difLoniiiiuancegroweth  by  matter 

of  record,  355.  a.  ;5^.  a.  36  r .  b. 
Where  in  a  formcdon  or  w^it  of  entry  the  tenant 

pleads  rion-ten ore  or  difclairar,  1)y  the  entity  of 

the  iffuc  in  tail-  or- dtflfeifee,  tttey  are  remitted 
before  judgment,  36a.  a.  363.  a. 
Where  a  claim  in  pali  (h^fU  not  hinder  a  remitter  j 

Jteut  of  an  indenture,  or  a  claim  of  record,  363. 
b.  364.  a. 
Where  a  man  of  full  age  having  a  right  of  entry 
takes  an  eftate  he  is  reraitied,  f.nn  of  a  right  o^ 
aaion,  363.  b.  364.  a.  |  '  ^  „  ^ 
Where  a  remitter  to  ond  jointcnant  ihaii  be  a  re- 
mitter to  his  conii^ anion,  and  where  not,  364.  b. 

Rents.     ^^^An^iuity,  Appendant,  Appor- 
.'   tionment.  Confirmation,  pifcontiriuancc, 

.    ty,  Grants,  IManor,  Re&varioii,  $cifid,(* 
Stat.  3*.  //.  8.  <r.  37.'SuipeD[ion« * 

■ 

The  derivatipn  of  Cite  word^  141.  b. 


The  divifioo  ofrontt,  141.  b. 

Rent  ferrice  wtiat,  87.  b  141.  b.  142.  K 

Sticb  rent  diftr»nabte  of  common  nght^  14a.  a.  b« 

How  fuch  rent  may  becooio  feckg  150.  a.  b* 

i5i«a. 
To  what  purpofet  fach  rest  become  feck  fhallba 

faid  to  participate  of  the  nature  of  a  rem  fer« 

vice,  and  to  what  noc»  150.  b.  153.  a.  154.  b« 

309.  b. 
Out  of  what  things  a  rant  may  be  granted  or  re- 

ferved,  and  out  of  what  oot»  47*  a.  142.  a, 

•  144-  «• 
Where  a  tenure  being  by  homage,  fitakf,  and  rent» 

by  a  recovery  or  grant  of  the  rant,  tbe  homage 
'  and  fealty  fhaU  paft*  and  where  not,  151.  a* 
Rent  chari^,  what,  %ax.  b.  144.  a. 
Wliere  a  grant  to  dinrain  fhall  amoont  to  a  rent 

charge,  146.  bk  14S.  a«  308.  a.  b. 
Where  words  in  a  grant  Siall  amount  to  a  rent 

diarge,  albeit  there  be  no  exprefs  words  of 

charge  or  diftrefsa  147.  a. 
Where  in  a  grant  of  a  rem  a  ^rovz/o  not  to  charge 

Che  pel  fon  of  the  grantor  fball  be  good,  and 

where  not,  146.  a*  f«r  m.  pof. 
Wltere  in  fuch  a  grant  a  pfvifo  not  to  charge  tho 

land  fhall  be  void,  146.  a.- 
Where  the  peKon  of  the  grantor  fball  be  chai]ged 

with  a  rent  charge,  mxwitlifbiiding  ^prvmjo  to 
.  difcharge  his  perlon,  14^.  b. 
Rent  feck,  what  and  wlieuce  ib  caUedt  X43«  b> 

144.  a. 
Where  a  rent  is  granted  out  of  one  manor  with  a 

claufe  of  diftrefs  in  another,  what  rent  it  fhall 
■  be,  and  how  conAmed,  247-  ^per  tat.  fag. 
Where  a  rent  is  granted  out  of  two  acres,  with  a 

claufe  of  difttefs  in  one,  or  to  two  perfoos 

wi:h  a  dtilrefs  to  onCt  what  rent  U  IbaU  be  con* 

Arued,  X47.  b. 
When  it  (hidl  go  to  theheir,  when  to  the  executar« 

aco«  a. 
Where  the  fame  rent  may  be  both  charge  and 

feck,  iiiverfis  temfcri^s^  147.  b. 
Where  a  rent  in  fee  is  granted  out  of  lands  in  fee 

and  a  term  for  years,  or  folfly  out  of  a  term  fitf . 
.  years,  how  it  fhall  be  couftruedj  md^ 
Where  a  man  feifcd  of  twenty  acres  grants  a  rent 

of  aos.  ptrdf'tPuf  de  f»A*iket  oerA,  bow  it  fball  be 

condnied,  147.  b.  ao7.  b. 
Wliere  the  bargainor  and  bargainee  join  in  tlie 
.  grant  of  a  rent,  how  it  fhall  be  conitroed  before, 

and  how  after  enrollment,  147*  b. 
\Vhere  ^  rent  granted  for  owelty  of  partition  (ball 

be  gotxl  Without  deed ,  ftm  of  a  rent  of  oweUy 

oCexcliangr,  1^9*  a* 
What  real  ad  ions  lie  for  the  recovery  of  a  not 

charge,  of  feck  after  feifm»  160.  a. 
Where  money' ^Wen  in  fctfm  of  a  rent  before 
.  the  day;  (^  not  |>^  abated  out  of  the  rent, 

Replevin!    Ste  Prepay,  Stat,  Marline jf. 

The  ctymolo^  of  the  word  (replevin),  145.  b. 

161.  a. 
Where  fuch  writ  lieth,  itid. 
How  many  ways  goods  may  be  repleviedi  145.  b. 
SVherc  a  replevin  brought  by  him  tlat  had  00  pro- 
'  perty  la  the  goods  at  th^  time  of  the  taking  fW^ 
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be  soodt  aod  wheff  not,  145.  b. 
Where  a  man  may  have  a  replevin  of  goods  not 

diftnunedf  145.  b.   •        • 
The  feveral  pledges  the  ihcriff  oaght  to  take  in  a 

i^plevini  145  •  b. 
Where  a  replevin  lieth  notwithftanding  a  grane 

to  ke«$p  the  goods  diftrain«d  againft  gages  and 

pledges,  145.  b. 
Where  a  replevin  lieth  notwichftanding  the  pro- 
perty once  tried  and  found  for  the  defendant^ 

145.  b. 
Where  the  beads  of  feyeral  men  are  taken,  they 

Ihall  not  join  in  a  replevin,  145*  b. 
Iff  a  replevin- property  to  the  plaintiff  and  a  ftran- 

ger,  or  where  there  be  two  plaintiffs,  property 

|o  one  of  them  a  good  plea,  thiJ, 

Report. 
What,  and  whence  derived,  293.  a. 

Rcqucft.    See  Condition,  Demand,  Dower. 

What  (hall  be  a  fnfficient  requeft  by  the  wife  to 
entitle  her  to  damages  .in  a  writ  of  dower,  and 
what  not,'  3t«  b. 

Where  an  d^ate  is  to  be  made  upon  recjucft  by 
force  of  a  condition,  by  whom,  wjfien,  and  where 
fuch  requeft  ought  to  be  made^  aio*  a. 

Rcfccit,     See  Stat.  fT.  a.  c.  3.     Glocejer^  ' 

C.  II. 

The  etymology  and  figaification  of  the  word,  191. 

b.  351.  b« 
Where  a  feme  being  received  Ihall  plead,  and  ad« 

vantage  Ihall  be  taken  agaiiift  her  as  a  feme 
.  Cole,  and  where  not,  35^.  a. 
Where  in  an  a^ton  of  wafte  agninft  the  hufbahd 

and  wife,  upon  the  default  of  the  huiband  the 

wife  fhall  he  received,  35;.  a.  b. 
Where  he  in  the  reverfion  Ihall  be  recehred  upon 
'  the  default  of  tenant  for  life,  albeit  the  lUtute 

(peaketh  of  a  remainder,  356.  a. 

Refcous. 

The  defcription  and  derivation  of  refcous,  160.  b. 
Where  the  cattle  dtftrained  go  into  the  houfe  of 

the  owner,  the  pot  delivery  of  them  (hall  be 

efteemed  in  law  a  refcous,  i6x,  a* 
Wliere  the  owner  may  make  refcous  of  a  diftreft 
.  taken  without  cau&,  and  where  not,  47 .'b«  160. 

b.  161.  a* 
Where  refcous  (hall  he  a  diffeiiin  of  a  rent^fervicey 

and  where  not,  160.  b.  i6i.  a. 
Where  the  lord  diftrains  his  tenant  in  the  liigh* 

way  within  his  fee,  the  tenant  may  make  ref* 

cous,  161.  a. 
Where  the  tenant  may  make  refcous  upon  a  dif« 

trefs  of  the  lord  taken  out  of  his  fee,  an4  where 
^      not,  161.  a. 
Where  the  party  not  guilty  may  make  refcoui 

upoii  an  arreh  of  the  (heriff  for  felony,  and 

where  not,  16 1,  a. 

Refervation.      See    Annuity,    Condition, 
Confismation,  Jointenaats,  Rents. 

The  derivation  of  the  word,  T41.  b.  143.  a. 
Il^'bat  (hall  be  faid  good  words  of  refqrirationf  47. 


a.  144*  a. 
The  difference  between  an  exception  and  a  re» 

fervation,  47.  a. 
To  what  perfon  the  refervation  ought  to  be  madcf 

and  #here  it  (ball  be  good  to  a  Aranger  to  tfa« 

land,  and  where  not,  47.  a«  J43*  b*  %\y  a* 

and  b. 
Where  a  refervation  to  his  heirs  without  any  thinf 

to  the  party  htmfelf  (hall  be  good,  and  where 

not,  99.  b.  213.  b.  114.  a. 
Refervation  to  a  mani  or  his  heirs,  how  it  (hall 

beconftruedy  114.8. 
Where  a  rent  referved  to  one  joiotenant  (hall  b^ 

good  aUfo  to .  bis  companion,  and  where  not^ 

47.  ak  192.  a.  aT4«.a>  318*  a. 
Where  a  rent  is  referved  generally,  to  what  p^r- 

(ons  it  (haU  extend,  47.  a. 
Where  .the  fpecial  refervation  of  the  party  (ball 

deftroy  the  general  intendment  of  the  law,  23. 

a.  47.  a.  305. tb.  ' 

What  things  the  lorO  may  referve  for  rent,  and 
'  what  not,  91.  b.  142.  a. 
Upon  what  eftate  a  rent-lervice  may  be  referved 

jit  this  day,  and  upon  whatnot,  14a.  b.  '43'.  *• 
Where!  a  rent  referved  upon  a  bargahi  and  faU 

(hall  be  good,  144.  a.    - 
Wliere  a  rent,  may  be  referved  upon  a  releafe, 

and  where  no^,  i!|3.  b. 
Where  a  refervation  ihail  amount  to  a  grant,  and 

where  not,  170.  a.  143.  b«  144.  a. 
Where  an  entry  for  condition  broken  caiinot  bt 

referved  to  a  (lti*anger,  214.  b. 
Where  tenant  for  life  and  he  in  the  reverfion  joii> 

in  a  leafe  for  life  referving  a  rent,  how  it  (hall 

enure,  2y4>  a. 
Where  the  lord  releafes  to  his  tenant  by  fesd^  and- 

rent,  faving  or  referviog  to  him  his  rent,  wba^ 

rent  it  (hall  be  conftrued,  1 50*  a. 
Refervation  at  Micbatlmas  and  our  Ladf^day,  upon 

a  leafe  made  in  Fthmary,  (hall  be  conftrued  a^- 

our  Lady  day  and  MicbaeJmaSp  117.  b^ 

Re/pon/aUif 
The  fignificatiou  of  tlie  word,  iiS» 

Rfifummqps, 

The  nature  of  fuch  writ,  and  where  it  lieth. 
.  135.  b* 
The  feveral  kinds  of  refummops,  i^'fL 
Whe«-e  after  j^dgmenc  that  the  tenant  Oiall  gQ 
without  day,  tlie  plaintiff  may  continue  the  caufq 
byarefummons  or  ro-attachment^  an4  wbiera 
not,  1 35*  by  563.  a. 

KetraxU. 

J^  retraxit f  what,  and  how  it  differeth  from  a  noo* 

fmt  and  departure,  138.  b.  139*  a. 
The  feveral  forts  of  ruraxlt^  and  the  form  of  en- 
^  tering  thenin  139.  a- 

Reve. 

The  fignification  and  derivation  of  the  wdrd^  6;.  b. 
The  offi^  and  duty  of  a  reve,  62.  a. 

Reverfion.    Sei  Appendanti  Remainder. 

The  etymology  ^  ^  y(^>  H»«  b» 

d  4  ThQ 


The  defcripHon  of  a  reverfioni  ts.  b. 

WtMre  an  «fe  after  dircrf  partteuUr  eitites  it  U* 

mirrd  to  the  rigtK  betn  ot  the  feollbo  it  (ball  l)e 

€iid  in  him  as  a  reverfion,  %t»  b. 
Where  »  man  makes  a  gift  in  uil  or  leafe  for  ltfe| 

the  rrmaimler  lo  his  right  heirs*  it  (hall  be  in 

him  as  a  reverfon,  ts.  b* 
Where  a  feoflicnent  ii  made  to  the  nfe  of  the  feoffor 

in  tail,  and  afker  to  the  feoffee  in  feet  the  feoffee 

hath  ro  reverftoo,  iM^ 
What  revcrfioo  fhall  be  aocoontad  afofiand  wbac 

not,  173.  a. 
Where  a  reverfion  upon  aii  eftate*tatl  fliaU  be  a 

fufficient  continuance  of  privity  between  par- 

cenen  to  take  advantage  of  a  warranty  or  con« 

ditioninlaiiir>  I75«b. 

ReviTer.    S^  Extinguifhinent. 

RevoqitioD.     See  Prerogative,  Ufcs. 

By  what  aAt  a  power  to  revtike  uies  ihall  he  ex- 
•    tinA  and  defeated,  and  by  w  bat  not,  13  7.  a.  a  1 5y 

137,165.  b. 
Where  a  pot^-er  of  revocation  may  be  apportioned 

and  wliere  not,  237.  a. 

Right*     See  Corporation,  Releafes. 

The  hgnification  and  extent  of  the  word  ( right }t 

1 58.  b.  165.  a.  345.  a-  b. 
The  fever.it  kinds « f  right,  166.  a.  34$.  h. 
Common  right,  what,  4nd  how  taken,  141.  a. 
Where  the  law  more  refpe^ech  a  Itfs  tftjte  bf 

right,  than  a  greater  by  wrong,  4««  b. 
A  right  c;)nnotdie,  279.  b. 
The  feveral  natures  of  writs  of  right,  1 58.  h. 
Where  in  fuch  writ  the  demandant  ougstt  to  aU 
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lelTees  foryeais,  and' of  avowries  ^y  the  reco- 

verors,  46^  a.  104.  b. 
^no  21  H.  8.  cap.  19.  of  avowries,  and  the  expofi- 
.  tion  of  fevctr4  parts  qf  tb^  (la(uteS|  268*  b, 

312.  a. 
Armo  1-^  H.  %*cap.  3.  of  attaints,  294.  a* 
Anno  23  H.  8.  cap.  5. 'of  giving'  the  fpecial  matter 

fD  cvidencp  by  ^  officer  a^thohfed  by  the  coin- 


«niffioo  of  fewers,  s 1 3.  a« 
Amio  23  /I.  8.  cap,  9.   of  recognizance  andl!btutcr» 
ilbple,  and  the  Ifexpofition  of  the  parts  of  thi'^ 
ftatutey  289.  b.  290.  a.    Fid*  Stat.  32.  H,  t* 

Anno  26  H.  %.  cap.  13.  of  forfeiture  of  lands  for 

■  treafouy  372.  b*  39s.. b. 
Anno  27  H.  8.  cap.  io«  of  ufei,  z87*  b.  ^yj,  a«  272* 

a*  287.  a. 
Anm  27  H.  %,  cap.  aod.  of  women's  jointures,  and 

what  ihali  be  faid  a  good  jointure  within  this 

ftatute,  and  what  not,  36.  h,per  totipag.    Viit, 

tit.Dovrer, 
Anno  28  H.  8.  f.  15.  of  trial  before  commifl1one^^ 

for  piracy,  robbery,  &c.  upon  the  fea,  391.  a. 
Annti  32  tf.  8.  c,  .1.  and  34.  H.  8.  c,  5.  of  wkis  and 

wardlhlpsy  and  the  expofuion  of  the  feveral 

parts  of  thefe  ftatutes>  76.  a.  78.  9uper  ut.p<tg*' 

^  b.  tt\,h,poriot.pag. 
Af!M  3^  If*  8.  c.  1.  of  limitations,  and  what  a6liont 

-  and  fervicos  Audi  be  (aid  within  the  ftatuie,  and 
what  not,  115  a* 

Anno  32>  If.  8.  c,  5.  of  extents  and  executions,  and 
the  expoficion  of  the  feveral  paits  of  tbiiftatut'> 

-  298.  b.  b. 

Anmo  32  U,%.  t.  7«  of  tithes,  and  the  remedy  for  • 

them,  1 59.  a. 
What  (haLl  be  faid  a  prete'nfed  right  or  title  witlw- 

in  this  (tatute,  and  what  not,  369.  a. 
What  perfons  may  buy  or  fell  a  pretenfed  righC 
•  or  title  witliln   this  ilatoC«t  ^^  what  notg 

369*  a.  b. 
Of  what  eftate  foch  pretenfed  right  may  be,  ibid.  • 
By  what  way  or  means  fuch  perfon  may  gain 

fuch  protenfed  right  or  title,  and  by  what  oof^ 

369.  b.  ■ 
Anno  32.1f.8«  c.  28.  of  leafes  by  tenants  in  tatl^ 

bufband  and  wife,  and  fpiritual  corporations, 

^nd  what  things  re<}uirite  to  the  perfection  of 

foch  leafesy  and  what  not,  44.  a.  and  b.  333.  a. 
A^  32  if.  8.  c.  tod.  of  difcontinoance  of  the  wife's^ 

d^ate  by  the  buiban4t  4nd  the  expoAtion  of  the* 

feveral  claufcs  in  this  branch  qf  the  Aatute^ 

A9H0  i^  F«  8.  c.  31.  of  rsGOveries  fuffered  by  te« 
nants  for  Ufe»  362.  a*    Fidt  Stat.  14.  EJin.  c.  8. 

Aom  32  H.8.  c.  32.  of  partition  t>etween  jointenanis 
and  tenants  in  common,  and  the  expofition  of 
the  parts  of  this  fbtute,  169.  a.  173.  a.  b.  187.  a*' 

Jbm  32  H.  8.'c.  ^3*  of  difcents  which  take  awaf 
entries*  and  the  expofition  of  the  feveral  parte 
oif  this  fUtute,  138.  a.  265*  a.  Fide  tit,  Eotrf 
Congeable. 

Anno  32  ff.  8.  e,  34.  of  conditions,  and  tfad  expofi- 
tion of  the  feveral  parts  of  this  ftatute,  and  what 
perfon  ihall  take  advantage  of  the  cotulitioik 
within  thtjcftarute,  and  whn  not,  215.  a.  b.  ^ 

Anno  32  H,  8.  c,  36.  of  fines*  372.  b.  FirV^Stat. 
4  H.  7-  f-  24.  • 

Anno  32  H.  8.  c.  37.  of  remedy  for  the  arrearages 
of  rents,  <ind  the  expodiion  of  all  the  parts  of 
:  this  ftatote,  162.  a*  and  b.^r  tot.pag.  351.  b. 

Anno  ^t  H.%.  c.  38.  of  marriages,  23$.  a. 

Anno  32  H.  8.  c,  46.  and  33  /f.  8.  c,  21.  concerning 
the  erection  of  the  couit  of  wards,  77.  a. 

Anno  34  //.  8.  c.  5«  of  wills  and  wards*  Fidi  Stat. 
32  //.  8.  c.  I.  .t 

Anno  34  H,  8.  c.  20.  of  recoveries  ag<unft  tenint  in 
taili  tbe  reyeriioci  or  r^iqiaindcr  in  the  king*  and' 

tbo 
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the  expofitfon  of  the  feveral  parts  of  this  ftati.tei 
^35-  *■  37*.  b.  373.  a. 
j9mio  35  //.  g.tf.i.orthal  of  tjcafoo  commute 
out  of  the  realm,  261.  b. 

Stat.  Edit,  Tmp.  Regit  £.  6. 

^m  2.  K,  6.  c.  6.  of  remedies  for  fubtra£lion  oC 

prciKal  tithes,  159.  a. 
jtnm  2.  E,  6.  c,  %,  concerning  the  finding  of  offices, 

aad  the  fereral  benefits  nhfing  hj  the  fame 

fUtute,  77.  b.  frr  /•/.  /log-.  145.  a. 
^hm  -^.fsf  ^  E*  6.  f,  4.  of  pleadin{(  a  cm/la  or 

Ujpeximti  of  the  king's  lecten  patents,  225.  b, 

r/V/<  Stat.  13.  Elia,  c,  6. 

Stat.  £^rf.  Temp.  Reginst  Eltx. 

^4no  13.  Ei'tTt,  r.  6.  of  pleading  a  c0«/?dt  or  mfptxi' 
wMt  of  the  king's  letters  patents,  325.  b.  ^idt 
Stat.  3.  &^  4.  £.  6  c.  4. 

^i^no  13.  iiVia.  (.  10.  of  leafes  by  ecclefiaftical  cor- 
porations, and  the  expMition  of  Uie  parts  of  this 
ibcutc,  »nd  why  made,  44.  a*  aud  b.  ViJt 
Stat.  3z*i/.i.r,ftS. 

^tum  13.  El.»»  (.  15.  againil  fraudulent  convey- 
ances, ^c,  and  how  it  ihaU  be  extended  bf 
equity,  76.  a.  200.  b. 

^Mm  14.  ir/f».  r.  8.  of  feigned  reooveries  fullered 
by  tenant  for  life,  ao8.  b.  g^.  a.  362.  a. 

jtuMO  18.  EUtu  c.  10.  of  leafes  by  fpiritiul  perfonsi 
44.  a.  and  b*  Vid*  Stat*  3a.  H.  8.  f,  1%,  and  13, 
Eiiahc,  10. 

^^TNo  IS*  £/f9h  r»  4*  of  fraudulent  conveyances^ 
(ifc,  and  who  fliall  be  faid  a  purchafer  within 
this  ftatute,  and  who  not,  3.  b.  %^  b^ 

Jhm  17.  f/rjb.  r.  6.  of  jurors,  272.  b. 

.Mnw  31.  f/rid.  r.  4«  ^  iimoay  an4  dM  eKpofition 
sijfi^,  laaa, 

Stat.  EMi,  Tti9^  Regis  Jaeoilv 

^0m  I.  yac,  r.  3.  of  eftates  made  to  the  king  Vf 
btihops,  44*  a.  Vidt  Stac.  13*  ERp.  c.  io«  and 
t8.  EUv,  c.  10. 

jfufto  7. 7^«  ^*  5*  of  giving  a  fpeclal  matter  in  evi- 
dence by  the  ki&g*s  ofSccii,  f  8%  a.  Vide  StaU 
23. /f.  8.^.5, 

Statute-Merchant  and  Staple,  pee  ExecQ« 
tion,  Stat.  MimiBwmetly  Stat.  De  Men^ 
€atori^f  Stat.  32.  ^.  8.  f.  J« 


5/rt/;tf  or  .y/^<35r. 


What  it  is,  4.  b» 


Steward.     See  Cpurts. 

The  ^'mnlogy  and  fignification  of  tlie  word, 

(fenefchal),  61.  ^.  b. 
The  office  and  duty  of  a  Aewnrd  of  a  manor, 

61.  b. 
The  retainer  of  a  Aeward  of  a  coutt,good  Without 

7n  what  courts  the  ileward  is  jyidge,  aad  in  what 
not,  58.  a* 


Stowe. 


Wfiat  it  is,  4, 1^. 


Summons  and  Sevcfaoce.    5<ie  DtnaBOt* 

Summons,  what  and  whence  derived,  158.  b. 
The  feveral  kinds  of  funimons,  and  by  what  pec^ 

fons  it  ought  to  be  made,  ihid. 
Severance  what,  and  the  diven  forts  of  feveraDCCi 

139*  **• 

Surrender.    See  CopyhoW,  Wafie. 

The  defcription  of  a  furrender,  3  ??•  h. 

The  feveral  kinds  of  furrenders,  ^38.  a. 

Where  and  how  a  future  intered  may  be  furren- 

dered,  338.  a. 
Where  and  of  what  things  a  fvrrender  ftiall  be 

good  without  deed,  and  where  and  of  what  not, 

338.  a. 
^Vhere  the  toceptance  of  a  void  eUate  fluU  be  a 

furrender,  2  i8«b. 
Where  the  feoffment  of  a  particular  tenant  to  htm 

in  the  reverfiun  or  remainder  Ihall  amount  ce  a 

furrender,  4a.  a*  251*  a. 
^^ere  tenant  for  life  and  he  in  the  reveriicMi  join 

M  a  feoffment  by  parol,  this  ihall  be  a  furrender 

of  the  tenant,  and  the  feoffment  of  iiiro  in  the 

reverfio«>i  302.  b. 
Where  tenant  for  life  makes  a  leafe  for  his  own 

life  to  his  leifor,  the  remainder  to  his  lefTor  and 

a  ftranger  in  fee,  this  Ihallbe  a  furrender  for  oae 

rnoicty,  and  forfeiture  for' the  other,  335.  a. 
Where  and  to  what  refpedsa  panicular  eftn^c  afttr 

furrender   (hnll  be  faid  to  have  continuance, 

and  where  and  to  what  not,  338.  a.  b. 
W|)ere  a  furrender  to  one  jointeoant  (hall  emve 

to  both,  192  a.  114.  a. 
Whrre  a  furrc!)der  uj>on  conditioo  flull  be  good, 

218.  b. 
Where  a  freehold  and  inheritanoe  may  be  coaveyel 

by  furrender  in  court,  59.  b* 

Sufpence.  See  Curtefy,  Difcent,  Extm* 
guifhment,  Grants,  Knighr-Scrvicei  Wapk 
ranty« 

The  fignification  and   derivation  of  the  word» 

313.  A. 

Where  a  feigniory  or  rent.fervioe  may  be  fof- 

pended  in  part,  and  m  fji  io€  pait,  and  when 

not,  I48.  hu 
To  what  purpofes  a  feigoiory  iufpended  in  pait 

of  Che  eftate  Ihall  be  fakl  to  continue,  and  to 

what  not,  314.  a. 
Where  a  thing  in  fufpence  in  the  anccftor  (hall 

take  cffeA  by  difcent  in  his  heirs,  3 1 3.  a.  b. 
Where  the  debtor  mnkes  tlie  debtee  his  executor, 

the  debt  is  in  fufpence,  264.  b. 
Where  by  the  intermarriage  of  'a  feme  executrix 

with  the  debtor,  tlie  debt  ihall  be  in  fufpenc^ 

iUd. 

Tail.  4^^^  Attornment,  Conditions,  De- 
vife,  Difcontinoance,  Entry  Congcable, 
Heirs,  Leafes,  Pnemvnirey  Qtiid  Jurii 
Qamat^  Recoveries,  Stat.  4.  /f.  7.  r.  24- 
32.  A  8.  c.  28.  32.  M.  8.  e.  36.  34.  H 
8.  f.  20.  26.  H.  8.  c,  23.  Warranty. 

The  etymology  and  dcrivatioa  of  the  word  (taUl^ 
«8.  b,  aa.  a.  . 
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^^!rfie  Jivifion  of  eltatei  tiuli  19.  b. 
'The  defcriptton  qF  a  teiianc  ia  general  tail^  19.  b« 
The  deCcription  of  a  tenant  in  fpecial  tail,  so.  b. 
What  things  mtiy  be  tntailetl,  and  what  not,  19.  b. 

20.  a.  392.  b. 
Where  an  eftateuit  may  be  created  without  the 

Word  (heirs )»  zo.  b. 
Where  it  may  be  created  wlthmit  the  word  (body), 

ao.  b.  '  .       ■ 
Where  without  the  word  (ensendred),  10.  b« 
What  things  incideiK  to  an  eftate-tail,  a  14*  a. 
Where  by  2  gift  in  tail  a  reverfion  is  fetUed  in  the 
-  donur^  %%.  a.  b. 
Where  the  will  of  the  donor  in  eftates-tail  fliall 

be  obferved,  and  where  zux,  20.  b.  2i<  n.  24.  b. 
Where  a  man  (hall  inherit  per  fatmom  thm,  who 

is  not  ilTue  of  the  body  of  the  doaee,  20.  b.  x6. 

b.  220.  a. 
The  tenure  between  fach  donor  and  donee,  and 

where  the  tenant  ihali  hold  as  his  donor  holds 

over,  and  where  not,  23.  a. 
A  gift  to  a  man  and  a  woman  not  married,  or 

where  one  or  both  are  feverally  married  and 

to  the  heirs  of  their  bodiesy  a  good  tail,  20.  b. 

25.  b. 

Where  a  man  may  convey  an  eftate  to  Inmfelf  ia 

tail,  22.  b. 
A  gift  to  a  woman  and  two  men,  and  the  heirs  of 

ttteir  bodies,  how  it  (hall  enure,  25.  b.  184.3. 
A  gift  to  two  hulbands  and  their  wives,  and  the 

heirs  of  their  bodies,  how  it  (hall  enure,.  25.  b> 
A  gift  to  one  and  his  heirs,  to  have  to  him  and 

the  heirs  of  his  body,  &  e  coaverfiy  what  eftate^ 

21.  a. 
A  gift  to  a  man  and  the  heir  of  his  body,  tt  uni 

b^reS  ipjiti  bttredisy  %  good  tail*  22ra« 
Where  the  ifTue  male  inheritable  pcrfarmam  ^om^ 

ought  to  convey  himfelf  by  males,  and  the  fe« 

m.Me  by  femjle-j,  25.  a.  377.  a. 
Where  npon  a  gift  rhe  hulband  (hall  take  in  fpecial 

tail»  and  the  wife  nothing,  or  but  for  life^  ^ 

$  coft'ru,  and  where  con(lni<5lion'(hall  be  made 

according,  to  the  inclination  of  the  word  (heirs), 

26.  a  fur  tot.fi.ifr, 

A  gift  to  the  hu(kmd  and  wife,  and  the  heirs  of 

the  body  of  the  furvivor,  whac  ellate,  and  when 

faid  to  veft,  26.  a, 
A  gift  to  a  man  and  his  heirs  of  the  body  of.  fuch 

a  feme  a  good  tail,  and  chey  (hall' be  intended 

to  he  gotten  by  the  donee,  26.  b. 
A  gift  to  a  man  and  the  heirs  of  the  body  of  his 

fother^  a  good  tail ;  fecus  of  a  gift  to  him  and  the 

heirs  of  his  body,  »f.  26-.  b,  27.  a. 
A  gift  to  a  man  and  his  lieirs  males  orfnna!eS|  a 

fee  fimple  ;/<rfrfi  of  a  devife,  27*  a. 
A  gift  to  one  and  the  heirs  males  of  hfs  body, 

wiih  condition  to  revert  if  he  die  without  heirs 

females  of  his  body,  a  void  condition,  164.  a. 
A  gift  to  a  man  to  have  to  him  and  the  heira 
'  males  of  his  body,  and  to  him  and  the  hftirs  fe* 

males  of  his-  body,  how  it  (hall  be  conftrued, 

•    377- a- 

Where  and  what  leafes  by  tenant  in  tail  ihall  bind 

his  ifTue  at  this  day,  and  where  and  what  Dot, 

44.  a.  b. 
Where  a  charge  in  fee  by  tenant  in  tail  upon  the 

land,  fhall  bind  his  ilTue,  and  where  not,  343.  b« 
What  adlions  in  the  realty  tenant  ia  tail  may  have, 

and  wba(  not,  326.  bv 


What  a^  or  conveyaitce  waf  a  bar  to  an  eft.iftf« 
uil  at  the  common  law,  and  what  at  this  day, 
37a.  a.  b. 

Where  an  eUate-tail  may  be  barred  at  this  day, 
notwithdanding  a  reverfion  or  remainder  in  the 
king,  and  where  not,  372.  b.  373,  a,  37 «j.  a. 

A  recovery  in  a  writ  of  right  or  cgjfavit,  no  bar, 

37  3- a- 
A  releaie  by  tenant  in  tail,  no  bar  to  his  i(rue  of  a 

warranty  intailcd,  attaiut^or  writ  of  error,  20.  u 
392.  b.  393.  a. 

Tail  after  Pof&bility  of  Ifluc  Exfina. 

The  defcription  of  a  tenant  in  tail  after  podibUityy 

and  why  ib  called,  27.  b.  2S.  a. 
TIk  privileges  which  fuch  tenant  bath  above  thofe 

of  a  leHTee  for  life,  27.  b.  28.  b.  316.  a. 
The  qualities  of  his  edate  agreeing  with  ihofe  of  a 

leflee  for  life,  28.  a. 
Where  his  aflignee  (hall  not  have  thofe  privileges, 

28.  a*  316.  a. 
By  what  means  fuch  eftate  may  be  created  ^od  al^ 

tered,  and  by  what  not,  28.  a. 
What  perfons  may  be<tenants  after  pofiibHity^  and 

what  not,  a8^  b. 

T^ziW  and  Tainhtnd^ 
What  they  are;  5.  b.  86.  a. 

Tallage. 
What  perfons  are  freed  by  bw  fromtallasey  31.  «^ 
.  75- » 

Tenant, 
Defcription  of  the  word,  i. 

Tenant  at  WflJ,  and    Sufferance.      See 
Emblement,  Releafe,  Stat.  6.  Aenay  a 

The  defcription  6f  a  tenant  at  will,  55.  a. 

What  (hall  be  faid  a  determination  or  countermand 

of  the  will  of  the  lefTor,  and  what  not,  55.  b. 

57.  b. 
What  (hall  be  faid  a  determination  in  law  of  the 

will  of  the  le(ree,  and  wliac  not,  and  why,  55.  b» 

What  profit  fuch  leflee  (hall  have  which  comes 

by  his  own  manurance  after  the  will  determined, 

and  what  not,  53.  b»  $^  a. 
Where  he  (hall  have  the  com,  and  where  not,  and 

why,  55.  a.  b. 
The  remedy;which  he  hath  to  come  by  the  corn 

or  other  goods  after  the  wUl  determined,  ^5.  a. 

Where  a  tenant  at  will  (hall  be  puniflied  for  wafte, 

and  where  not,  57.  a. 
Cannot  determine  his  will  before  or  after  the  da/ 

.of  payment,  55*  b. 
What  remedy  the  lefTor  hath  foe  a  rent  refcrved 

npon  a  leafe  at  will>  sy.^b. 
The  difference  between  a  tenant  at  will  by  the 

common  lawi.and  by  ^  cuftom,  62.  b.  63.  a. 

93.  b. 
Whe  ^rQperly  faid  to  be  a  tenant  at  fuifennce, 

•»-'^*^'-*    • Where 
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Whtretbetennoreomtnning  in  pofleffion  after  bis 
eft  ate  ended|  (hall  he  a  tenant  at  fttfierance,  or  a 
iliifetfiM*,  at  the  eledion  of  his  leflbr,  57.  h. 

The  (lirterence  betm^wn  a  tenant  at  Will  and  at  fof- 
ferance,  itiJ, 

Vhere  a  guardian  in  chivalrf  holdinf  over  bis 
•ftate,  ihall  be  au  ahatori  271*  a. 

Tenants  in  Common.  See  Accoirpt, 
Grantft,  Jointenants,  Fardtion,  Stat.  ITeJi. 
%.  c.  23.  3a.  H,  8.  r.  3».  4.  and  5.  Amue^ 
Quare  ImfeJk^  Waftc* 

Tenancy  in  common  defcribed^  and  whence  fo 

called,  18S.  h. 
Where  a  gift  to  two  in  their  politick  capacities* 

m  hi  one  in  his  politick  and  another  in  his  na» 

loral  capacity*  (hall  enure  to  ihem  in  common* 

if9.  b.  t^.  a« 
Whei*e  a  man  may  be  tenant  In  common  with 
•    himfcif*  and  where  with  himfelf  and  another* 

190.  a.  193.  h 
Where  a  verdict  finds  that  a  man  hath  Auat  partes 

mjinoii  in  nts  J-vifat,  this  fhall  not  be  intended  in 

Common  ;/*cm  where  it  is  tUvidendtt^  ipo.  b* 
Whetv  tenants  in  common  may  be  by  prefcripdon* 

195.  a.  b. 
Vhere  and  tfi  what  aAions  tenants  in  common 

flwl)  join,  and  where  and  in  what  they  ouglit  to 

Cever,  195.  b.'  S96.  a.  197.  a.  h.  19).  a«  b. 
^  here  in  an  action  by  two  tenants  in  common* 

the  releafe  of  one  to  tlie  defendant  Ihall  go  in 

bene^  to  his  companion,  197.  b. 
VThere  a  joint  aAion  between  tenants  in  coatnoq^ 

Ihall  furfive*  and  where  not*  i9t«  a* 
Where  tenants  in  common  may  make  partition* 

and  ^  hat  partition  between  them  fluU  be  good» 

and  wliat  not*  190.  b« 
W)>ere  tenants  iu  common  may  be  of  cbatteli» 

198.  a.  h.  199.  a. 
Where  and  what  aAions  one  tenant  in  common 

may  liave  again  ft  his  companion*  and  where  and 

what  not*  199.  b.  aoa  a.  and  b* 

Tender  and  Refufal.    See  Avowry,  Condi- 
tion.  Homage*  Marriage,  Mortgage. 

The  fignification  of  the  word  (tender),  ixi.  a.  * 
Where  upon  tender  of  money*  &c.  a  refufal  by  the 

party  ft\ali  he  a  peipetual  bar  to  him  for  the 

fame  money*  and  where  not|  aoy.  a.  ptr  tot.  pag', 

209*  a*  b. 
Wlisre  a  tender  and  refufal  without   unm-t  prifi 

ibatl  be  a  good  pica  in  debt  upon  an  obligation* 

and  where  not*  207>  a. 
Where  a  tender  of  money  in  bags  wkhout  diewing 

or  telling  fliall  be  fufticient*  108.  a. 
Where  a  tender  and  refufal  ftull  give  a  third  per- 

Con  a  title  of  a«ry  or  forfeiture*  and  where  not* 

009.  a» 
Wber«  no  place  is  exprened  in  the  condhion  for 

payment  of  money  or   performance  of  other 
-  a^s,  where  tetxier  and  performance  ought  to 

be  made*  210.  a.  b*  att.  a.  b.  ais.  a. 

TeneUare  or  TtmeUmte* 
The  fignification  of  the  words*  $.  a. 

Tenure,     Sw  Refiirvaiiooi  Stat,  l/biptm 


Ctartoj  cap.  it.  and  fat  each  Tenim  £6 
its  proper  Title* 

The  feveral  acceptations    in  law  of  the  wostf 

(tenure)*  i.a. 
By  a  gran(  of  all  conemcnts  what  (ball  pa6*  %.  j. 

19.  b.  154^ 
Where  the  tenant  might  alien  parcel  of  his  te- 
nancy before  the  ftatote  of  fna  tmf^  ttrranmp 

aqd  where  not*  43.  a. 
The  divifion  of  tenure**  95*  a* 
The  tenure  between  the  .donor  and  donee  in  tai 

fince  the  ftatute  of  H^tfim,  i.  and  lu>w  cooftrnevl^ 

23.  a.  S43.  a. 
Wlut  faid  tu  be  a  tenure  m  taftUt  and  whence  fo 

called*  io8.  a. 
Where  a  tenure  may  be  of  the  king  at  of  his  per* 

fon,  and  no  tenure  im  eapite^  108.  a. 
Tenure  by  comagCy  what*  to6.  b. 
Tenure  to  he  v€niri^iturtpsdtmtcifis  f merit  pott  Jth» 

ttimm  prftii  4^.  69.  b* 
Tenure  to  be  a  hangman*  86.  a. 
Tenure  of  all  lands  was  originally  from  the  king;^ 

65.  a. 
Cannot  be  immediately  of  foYcral  lords*  83.  a. 

150  h. 
Cannot  be  of  one  lord  by  doing  fervice  to  another, 

83*  a*  1504  b. 

Teftament.     See  Devife,  Executon. 

The  etymology  of  the  word*  321.  b. 
TiJLtmrntumf  outH it  ^uotapUx.  II t.  a. 

The  favourable  expofition  of  teftaments*  i  is.  a* 
Where  land  QiaU  pais  b/  wills  nuncupative*  and 

where  not,  xii.  a. 
Where  a  warranty  may  be  created  by  a  will,  and 

where  not,  368.  a. 
At  what  age  an  infant  may  make  a  will*  and  at 

what  not*  89.  b. 

Tefiimonies.      See  Challenge,    Evidence, 

Juror. 

What  perfon  capable  to  be  a  witncis*  and  what 

not*  6.  a.  b. 
Where  the  witneflcs  ftiall  be  joined  to  the  enquell 

for  the  trial  of  a  deed*  6.  b. 
Ill  what  cafes  a  woman  admitted  to  be  a  witnefs* 

and  in  wlkit  not,  6.  b.  25.  a. 
Where  the  party  to  the  ufurious  contract  fl&all 

not  be  a  witnefs  in  an  information  agaioll  an 

ufurer*  6.  b. 

Taiagc. 

The  commendation  of  agriculture^  and  bow  le- 

fpe^ed  in  law,  85.  b. 
How  huftxuidmen  anciently  were  called*  $.  K 
The  inconveniences  which  come  to  rl>e  common- 
wealth by  convening  tillage  into  paftnre,  85  b. 

Time.     See  Condition*  Day*  Stat.  Merim^ 

Joe.  I. 

What  faUd  to  be  time  of  limitation*  and  the  fe\'eral 
forts  of  it  to  federal  j^urpofes*  1 14.  h.  1 15.  a. 

The  timi  of  limitation  in  acUons  ancleutly*  and  at 
this  diy*  trj.  a. 

What 


THfi   TABLE. 

What  faid  to  be  time  of  memorfi  113.  b.  si4*  a. 


•    %•  £•  6* 


115.  a. 
Where,  an^  to  what  purpofes  the  law  hath  limited 

a  year  and  a  day  to  be  a  legal  and  cociveaicnt 

timey  £54.  b. 
Retainer  of  a  fervant  generallfr  for  what  time  iC 

-  (hall  be  conftrued,  4a.  b.    ' 
What  time  fufficient  to  gain  a  name  by  reputation, 

and  what  not,  j.  b. 

Tithes.     See  Stat.  32.  J?.  8.  c.  7 

f  •  6. 

How  they  became  temporal  inheritances,  and  th* 
feveral  remedies  forthe;n  at  this  day  in  the  tem- 
poral courts,  159*  a* 

Title.     See  Right 

The  derivation  and  defcription  of  a  title,  345.  b. 
The  generality  of  the  word,  and  how  every  rig|iC 

is  a  title,  but  not  i  eomra,  345.  b.  347.  b.  | 
Where  by  the  rcleafe  of  a  ngbt,  a  title  is  releafedf 
Ji  i  coMVtffip  345.  h. 

Town. 

What  it  is,  125. 

Travcrfc.  See  IlTue,  Office,  Pleading,  Stat. 

Urn  R*  6<  €•  8. 

Wliere  a  traverfe  (hall  be  admitted  on  a  traverfe, 

and  where  nott  282.  b. 
Traverfe  of  the  place,  how  to  be,  Ihid^ 

V 

Treafon.  See  Acceflbry,  Attabder,  Ef- 
ciieat,  Felony,  Stat.  a6.  H*  8.  r.  13.  35. 
/f.8.r.  2. 

Where  the  paity  arraigned  for  treafon  ftands  mute,- 
he  fliall  have  judgment  by  attainder  ai  if  he 
were  convi^ed,  39  ( •  a. 

An  intent  to  murder  the  q^een,  treafon,  133.  b. 

Trefpafs.    ^^if- Continual  Claim,  Releafe^ 
Stat. 6.  Annate*  ij. 

Tranfj^reffiof  fwJ  ti  undtf  57.  a. 

TrelpafSf   ^uure  confjnguineum  tt  luertdem  cepk^  by 

whom  it  lies,  and  againft  whom,  and  againft 

whom  nut,  84.  a. 
Where  it  lieth  by  the  copyholder  againft  his  lord, 

60.  b.  6x.  a. 
Where  the  abbot  and  monk  (hall  have  trefpafs  for 

heating  the  monk,  Zji*  b. 
Where  t!)e  leiror  (hall  have  trefpafs  againil  his  Icf* 

fee  at  will,  or  his  affignee  before  entryi  57.  a. 
Ko  acceflbries  in  trefpafs,  57.  al 

Trial.  See  Baron,  Bafiardy,  Challenge, 
Demurrer,  Juror,  Nobility,  Plenarty, 
Record,  Stat.  tc.  /f.  8.  c.  t.  Femre^  Ver* 

did. 

Trial,  (pad  et  jmiu^Xt  104*  b.  125.  a. 

The  antiquity  of  trial  by  twelve  men,  155*  b* 

How  the  law  delighteth  in  the  number  of  twelve^ 

155.  a. 
Trials  otherwife  than  by  a  Jury  of  twelve  meo; 

74*  «• 


In  trials  Irom  what  |i1ace  the  furj  M^htto  come^ 

and  from  what  not,  125.  a.  b. 
Where  upon  iflue  of  heir  or  not  heio  trial  (hall  be 

where  the  birth  is  alledged,  and  not  wliere  tho 
.    land  lieth,  et  i  emtverfof  1 25.  bb 
Upon  iffue  quod  rex  ncn  coucej/it,  &c.  trial  Aall-  be 

where  the  land  lieth,  and  not  where  the  letter! 

patent  bear  date,  ibid* 
When  the  matter  extendeth  into  a  place  at  com- 
mon law,  and  a  place  within  a  frauchife^  where 

it  (ball  be  tried,  Uid, 
Where  ofte  defendant  pleads  to  the  writ  and  the 
-   other  to  the  a^oo,  which  fliall  be  tried  firft, 
.    ilnd* 
Where  the  plea  of  one  defendant  being  to  part,  and 

the  plea  of  the  other  to  the  whole,  chat  which 

goeth  to  the  whoioihaU  be  tried  firft,  and  where 

not,  125.  b. 
Where  a  matter  alledged  out  of  the  realm  nnay  re« 

ceive  trial,  and  hoxv,  a6i.  a.  b. 
Where  the  original  adi  is  done  witliin  the  realm , 

and  part  out  of  the  realm,  upon  which  illue  i» 
■  taken,  how  this  (hall  be  tried^  and  whence  th« 

jury  (hall  come,  x6i.  b. 
How  murder  done  in  a  foreign  country  nay  be 

tried  and  punilhed  here,  74.  a.  j6z.  a. 
Where  one  dies  within  the  realm  upon  a  wound 
given  out  of  the  realm,  how  it  mall  be  tried^ 
74.  h. 
In  what  cafes  a  certificate  Ihall  amount  to  a  trial, 

74-  a. 
How,  and  by  whom  the  reafunablenefs  of  a  thing 

(hall  be  tried,  56.  b.  ^9.  b.  6a.  a. 
Where  a  nobleman  bemg  arraigned  ihall  be  tried 

by  his  peers,  156.  b.  Z94.  a. 
Of  thing*  dene  beyond  fea,  how  to  be,  a6i* 

What  twait  b,  5.  b* 

Faeearia* 
'the  (ignification  of  it,  5.  b. 

Valuation.     See    Dower,   Livery,   Prinur 
Seifin,  Marriage, 

The  e(htte,  revenue,  and  valuation  of  a  duke,  earl, 

baron,  &c.  69.  a.  S3,  b. 
The  revenue  and  valuation  of  a  knight,  69.  a.  6^. 

b« 
The  livelihood  and  valuation  of  a  yeoman,  69.  a. 

Feuift.    See  Trial. 

fenire  Jk/^ciemk. 
The  Ibnn  of  fnch  writ,  and  where  it  Ueth,  8.  b. 

Vcrdia.    See  Attaint,  IfTuc,  Trial. 

The  fignification  and  deiivation  of  the  word,  a26« 

a. 
The  feveral  kinds  oC  verdi^,  tad.  b.  aty^b*  aa8« 

a. 
The  form  of  a  general  veidi6t,  ai6.  bi 
When  a  bar,  178.  b. 
Where  a  fpecial  verdift  nay  be  found  open  a  flight 

poiBttoiflue^aa6.b... 

A  ¥cr« 


t  tt  B  /P-A  B  t  ft 


Jk  neMUl  ia^a  matter  2iictftaiiily»  not  gooii» 

tiy.  a. 
Where  a  ▼trdift  finds  part  of  the  tfTue^  tni!  nocfainic 

lor  the  r«iUue»  it  fliall  be  infufficienc  for  the 

wtiole  ;/f4-vi  wliere  it  finds  more  than  the  iflfue^ 

aat»a.  ' 
Hk'here  ao  cAoppel  or  «  warranty  may  be  found  by 

verdiA)  127.  a. 
Wbei  e  the  jury  may  vary  from  thair  vcrda€ly  and 

where  not»  217*  b* 
Where  a  verdiA  found  asainft  the  letter  of  the 

ifTae^  Ihall  be  s<^»  a<>d  where  not^  1 14.  b. 
Where  the  delivery  of  a  ietter^  or  other  writinf 

of  evidence  to  the  jury  after  their  departure 

ft  oro  the  h<ir»  fluU  avoid  the  verdiA,  and  where 

Qott«x7«  b* 
Wliere  the  jury  may  give  a  privy  verdiO^  and 

where  not,  1x7.  b. 
A  inry  fwurn  and  charged  in  cafe  of  life  and  mem* 

ber  cannot  be  dtfclarged  before  verdiA,  iiniL 
la  uhat  anions  and  upon  what  ilfuesa  fpecial 

verdict  may  be  givcn»  aa7.  a.  b. 
HThere  a  general  vcrdiA  in  a  matter  in  law  ihall 

be  good,  sat.  a* 

Kefivra  Terr^m 
What  pafles  by  it,  4*  b. 

Village.    See  City»  Cuftom,  Manor«  ^^rlal. 

The  defcription  of  village^  aiui  whence  fo  ^lled» 

ii5»b.  ^ 

Where  the  villaga  or  town  (hall  be  faid  in  law  to 
•  continua*  notwithftandin^   the    deoiy  of  Iba 

boufes,  115.  b. 
The  number  of  towns  in  EngMt^ad  VtaUtf  1 16* 

a. 
Every  village  a  borongh,  bntnm  ittmvnfi,  1 15.  h. 
V/here  md  tit!  vilU  is  pleaded^  whence  tba  jury 

lhailcomeyiS5.  b» 

Villfnagc  and  ViUein.  See  Continual 
Claim,  Freehold^  Manumlfliony  IVe* 
fcription. 

The  etymology  of  the  word,  t  t6.  a. 

The  defcription  of  a  tenure  in  villenige,  1 16.  a. 

How  villeins  were  anciently  called,  116.  a. 

ITow  villenage  firft  began,  1 16.  b. 

Where  a  freeman  may  hold  ui  villenage,  ii6»  a.  b* 

ii7«  b. 
The  divers  kinds  of  villeins,  i  ry.  b.  iso.  a.  b. .  • 
V(h.it  inheritinces,  or  other  tilings  of  a  villein,  hi& 

Inrd  Ihall  have,  and  wh^c  not,  t  z  7.  a. 
Where  a  ieflee  at  will  or  for  ye;{rs,  &r.  ihall  have 

the  perqnifite  of  hts  villein  in  fee,  Uid,  i  £4.  su  b. 
In  wl:at  right  a  bi(bop,  &^r.  (ball  he  faid  feifed  of 

the  perquifite  of  his  villein^  117.  a.  124.  b. 
WTterc  by  the  entry  of  the  lord  upon  bis  villein 

tenant  in  tail,  his  iCCue  ihaU  be  barred  fur  cver^ 

ii7«a. 
Where  an  alienation,  efcheat,  or  difcent  of  tha 

lands  of  a  villein,  IhaU  bar  the  dile  ol  his  lord, 

before  entry,  z  18.  a.  b. 
Where  a  difTeifm  to  the  vjUein  (halt  preivMlice  tha 

lord  of  his  entry,  and  where  noi,  1  f  8.  b. 
Wliat'ibaU  he  fMd  a  f uiBcient  cljiiin.  or  feifure  by 

the  lord,  to  veil  in  hiin  tl;e  propciiT  o£  tu9  vtl« 


Iain's  good^  nA  wiMt  tiat,  %ii.  i;  14 j.  ti  A^ 

a. 
Where  Inches  af  entry  or  ieifure  Ihall  not  prqw-^ 

dice  Ums  king  of  the  lands  or  goods  of  his  viUau> 

118.  a.  ii9*b. 
Inhere  tbe  lord  may  jullily  bis  entry  into  land,  to 

make  claim  to  a  reveri]on»  or  oihcr  profit  of  htS 

villein^  119.  a.  b. 
What  iball  be  faid  a  foflicient  claim  by  the  lor«!^ 

to  veft  in  him  the  advowfon  of  his  villein,  a&d 

wliat  not,  ii^«  K  no*  a. 
VUllin  regardant  defcribedy  and  whence  fo  called^ 

laOtb. 
Who  faid  to  be  a  villein  In  grofs^  110.  b.    - 
How  a  man  ought  to  prefcrihe  m  a  villein  regard^ 

ant,  ^ndlww  in  a  villein  in  grof^  111.  a. 
What  confeffiob  in  a  court  of  record  (hall  make 

the  party  a  vdleini  and  what  not,  i  »s.  b. 
Where  tlie  fiaher  ir  a  villein^  and  the  mother  ficee# 

$i  i  fmura^  bow  tlieii  ifines  (hall  be  reputed  in 
'  hiw,  laj.  a* 
A  baftavd  no  villainy  mlefs  by  his  own  con6fficn# 

laj.  a. 
Wliere  and  what  anions  a  villein  or  nief  (hall 

mainuin  againft  th^tr  lord,  and  where  and  wh:tt 

hot,  113.  b.  114.  a.  iz6.  b. 
In  what  cafes  the  villein  (hall  be  privileged  againfl 

the  ftifure  of  his  lurd^  albeit  be  is  lujt  infran- 

cliifed,  1  )6.  a.  b.  137.  b. 
Where  an  ailtun  licth  by  the  lord  againft  the  hitf' 

band  for  raarryiog  his  pief  and  wliere  not,  136. 

a.  h. 
Where  and  what  charges  of  tbe  villein  upon  fcis 

land  are  avoidable  by  the  lord  after  ernry^  aod 

where  and  wliat  not,  184.  b. 
Where  and  by  what  means  the  lord  may  bo  dir« 

feifed  or  difpoilieired  of  bis  villeiO)  and  by  wba& 

not,  306.  b.  307*  a. 
Where  the  diiTeifee  may  fcife  his  villein  regardant 

before  ire>coiitinuance  of  tbe  manor^  to  wbkbr 

{sft-.  and  where  not,  107.  a. 

What  it  isy  5.  a*  69*  a« 

Vifitor. 

What  pou'er  he  ha$y  96* 
Who  he  is,  345. 

Voucher.    See  Baftard,  Recovery  in  Value; 
Stat.  W.  2.  c,  40,  Warrantj', 

The  etymology  and  fignificaiion  of  the  word^ 
lOr.b. 

The  feveral  forts  of  vouchers  los-  a- 

The  feveral  procefs  againft  the  vouchee,  and  np<w 
what  default  after  procefs  jodRmciit  (hall  he 
given  againA  the  tenant,  and  upon  what  not, 

10). b.  393.  7L 

Where  upon  judgment  given  againft  the  tenant, 
lie  (hall  have  judgment  over,  againft  the  vouchee^ 
and  where  not,  loi.  b.  393.  a. 

Where  the  tenant  after  he  hath  been  impleaded, 
and  judgment  given,  (hall  have  a^  tiMrr«fi« 
citart^,  or  vouch  again,  and  where  net,  toa.  a. 
393.  A. 

Where  tha  wanranqr  de£c«nds  opoor  tbe  heir  at 


TBtJk  T  A»luE< 


tomfMH^Uw^  aod  tbt.  Uad  to  » {pedal  heir»  tb«i 

tonaat  may  vouch  bochi  3.7^*  a.'Ki 
>\''here  the  fpecial  heir  ftiaU  join  with  the.hoir  at 

commoa  law.  to  ddraisn  a  warranty  paranuninty 

and  to  whom  the  reoompence  in  value  Ikall 

enuL'e,  376*  bu 
\l^hcrt  anid  how  a  man  or  has  affigneft  may  vouchv 

by  reafon  of  a  warranty  amiexed  to  a  releaie.  or 

confirnution  where  nothiag  palfedy  385*  a.  b. 
W^bere  a  man  may  voucli  himieU  by  reaioii  nS  a 

Tvarranty,  390.  a.  384.  b« 
Where  the  wife  bein^  received  ihali  vouch  Her 

haibaady  tf  ^  coHV*rfi  the  hufbtiki  himfelf  and  his 

wife,  albeit  the  w:irranty  be  in  fufpeiicef  399.  a^ 
Wherb  and  liow  an  infant  in  wntrcfa  mere  may  be 

▼ouched^  3^.  a. 
Wbero  the  feoffee  may  vouch  as  of  lands  difcharged 

of  a  rent  charge  or  feck ;  ficus  as  of  lands  dif- 

charged  of  a  rent  fervice^  388-  b.  380.  a. 
Where  a  purchafer  Audi  vonch  as  lieu*,  384.  b* 

^fes.  See  Intentions,  Revocations,  Stat; 
4.  A  7.  f.  17.  19.  H.  7.  c.  15,  27. 
H,  8.  r.  ID. 

The  definition  of  an  ufe,  »7a.  b; 

The  feveral  ways  whereby  ufes  maybe  raifed» 

271.  b. 

Where  there  may  be  two  ufes  !n  efe  of  the  fame 
land  at  the  fame  time,  and  where  not|  271.  b. 

272.  a* 

What  perfons  may  be  feifed  to  the  ufe  of  others, 

and  what  only. to  their  own  ufe,  19.  h. 
Whatlhall  be  faid  a  fufiicient  confidei-ation  of 

blood  to  raife  aa  ufe,  and  what  not,  123*  a* 

2  ^7.  :u 
Wliere  ufes  fliall  enfiie  the  nature  of  the  land, 

a^.a. 
Whvre  by  the  fame  conveyance  an  old  ufe  is  re* 

voked,  a  new  may  he  createi),  237.  sl> 
Where  a  feoflment  is  made  to  the  ufe  of  a  Uft  will, 

or  of  fuch  perfnns  as  fhall  hfs  named  in  a  lait 

will,  in  whom  the  ufe  ihall  be  faid  to  repofo  id 

the  inttrimf  1 1 1.  b.  1 12.  a.  271.  aA  b  * 

What  is  a  fufficient  confideration  to  raife  an  ufe, 

270.  b. 
An  unlimited  ufe,  when  it  remains  in  the  feollee, 

272%  a« 
Gives  cefimy  ftt  ufe  neither  j«i  in  re  nor  jus  ad  rtm^ 

2  72.  b. 
^U/luy  jue  ufe  hath  no  remedy  but  in  a  court  of 

equity,  272.  b. 

Ufuipation,    See   (Ittare  Impedit^  Prefen^ 

tat  ion. 

The  feveral  acceptations  of  the  word,  and  how  it 
differeth  from  a  diiTeifio,  intrufion,&c.  277*  a.  b«^ 
Of  an  advowfon,  tiow  it, operates,  402.  a« 

Wager  of  Law. 

Wager  of  Law,  what,  and  the  manner  of  it,  and 

wfience  fo  called,  294.  b.  295.  a. 
Where  it  lieth,  and  in  what  anions,  and  where  ai)d 

in  what  not,  172.  b.  295.  a.  /vr  tot,  ftag. 
Where  the  b"/b.-»nd  and  wife  Ihall  wage  their  law 

for  the   debt  of  tlic  wife  before  coverture, 

17a.  b. 


What  perfons  may  wage  their  laWi  and  what  nol^ 

172.  b.  295*  a. 
Where  a  mail  Ihall  wage  his  law  of  another  man's 

deed,  and  where  not,  295.  a* 

W^les, 
Tl»  etymology  of  the  word,  175.  b. 
The  principality  of  kVuki  holden  anciently  of  t!i« 
CroWu  oiJinfriandf  97*  a. 

War.     See  Entry  Congeable,  Prcfcntation. 

What  (hall  be  the  time  of  peace,  and  what  tb* 
time  of  war,  and  how  it  (hail  be  tritd,  249*  a.  b. 

The  ancient  manner  of  ferving  the  king  in  hi» 
war,  7f,  a. 

Natives  more  ferviceafole  for  the  war  than  Gran- 
gers, 69.  a*  r 

Rules  and  obfervations  in  art  military,  7z>  a. 

r 

Wardfhip,  See  Guardian,  Marriage,  Re- 
lief, Stat.  4*  H.  7.  f.  17.     32.  H,  8.  c.  u 

Where  the  heir  of  dilTeifee  (hall  be  in  ward  before 
recontiiiuance  of  his  eftate,  76.  b.  270.  a. 

Where  the  heir  (hall  be  in  ward,  albeit  his  an- 
ceftor  died  not  feifed,  nor  without  the  homage 
of  the  lord,  76.  * 

Inhere  by  the  determination  of  the  cftate  or  tenure 
of  the  heir,  the  ward(hip  Ihall  ceafe,  76.a.b« 
24S.  a.  • 

Where  the  heir  bein*  remitted,  or  recovers  in  4 
form  don  ov  nen  ctuff^  mentis f  (sfc.  (ball  be   \A 
ward,  76.  b. 

Where  the  lord  (hall  havd  a  donbltf  wardfliip  for' 
the  fame  laud,  76.  b.  ^ 

Where  the  heir  of  tenant  in  tail  (hall  be  In  ward 
notwithftanding  a  difconunuancc,  and  to  whom, 
76.  hi  77.  a.  78.  a« 

Where  the  king,  by  reafon  of  ward(hip,  (hallhavQ 
the  ctiQody  of  lalids  holden  of  other  lords,  and 
iulieritances  which  lie  not  in  tenure,  and  where 
not,  77>  a.  . 

W*bere  the  heir  at  this  day  (hall  be  in  ward,  not* 
with(^ahding\i  cofiveyanpe  over  by  his  father  in  ' 
hi$  life,  and  where  not,  78.  a.  iter  tot,  pag. 

Where  the  heir  (hall  be  in  ward  upon  a  convers- 
ance by  his  ance(!tor,  for  the  advancement  of  hi^ 
wife  or  children,  or  payment  qf  his  debts,  and 
where  not,  78.  a.  per  tot,  p./^. 

Where  a  conveyance  by  the  grandfather  to  tl.tt 
f<>n»  (hall  caufe  ward(bip,  and  where  not* 
78.  a. 

Where  the  fon  (hall  be  in  ward,  albeit  nothing  de- 
fcend,  78.  b. 

Where  the  lord  (hall  have  the  ward(hip  of  the 
land,  notwithftanding  the  marriage  of  the  heir 
in  the  life  of  his  anceftor,  75.  a.  79.  a. 

Where  a  man  hath  a  double  title  to  wardship, 
one  as  father,  axid  the  other  as  guardian  in  Chi- 
valry, or  focage,  in  which  he  (hall  be  faid  to  he 
in,  &4«  b*  S8*  b* 

AVheire  the  heir  of  a  tenant  in  focage  (hall  he  iji 
ward,  1 76.  a* 

Where  wardfhipmay  be  granted  without  deed,  ir 
\vhere  not,  85,  a.  per  M.  pr.g. 


Wardwit. 


Wliat  it  is,  83.  a. 
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^f<''*' *wjrr*';#7,  4 -••••■  •  '.-.be 

€A  ".  ^'f  «r  per  ir^ifc*  .  be  fi  :  ID  caauce^zce 
W  <*.It;ii:;y  aerf  (b^  uc  bar  tLe  Ikar,  3^6.  b. 
^4^.  a» 
^*'r/?re  a  frarractr  ar-*^*tf  -o  a  foulTiiJcm  k^ 
y^;  a''«r  •  <  «:  f>.f.-;  rnil.  he  £4.^  to  CMV- 
fr**-  .£«  h/  o  .'ictftr^  ^'<»  wticre  00c,  j^.  ».  ji^.  k. 
rt.a. 
^•<re  a  warra-*/  vpon  a  fooffMDC  lobanrc(or« 
<r  ♦.'/•',r.*,-^ft,  i«.>*TeVjr  i!ve  lenaoc  wa:resche 
l<  f^'..^y^  ,fLa.i  be  Cud  U/  coauneoce by  ^.fliafiOy 
V-'/  a.  3^.  b, 
V  T?  a  th.fd  x^:rifr\  fl:*!I  uki?  advartaft  of  a 
v^rr^f.:/  comn^r*ced  by  cHe^^a  tu  aaoibcry 
3t>  a. 
A  t^arra-*/  cttFr^-ntt xing  Ij  Izlr^t^aOf  abaceoect, 

'V  .  n/#  Sar,  *^t»  a»  - 
Vhtre  J  W/.'f:f',ty  a^.r.exed  tn  a  fcr*5mcot  J-  fafle 
Ihatl  fMfid  the  parti'-t,  ar.'l  be  f^jod  agai'.il  ^i 
bi.»  *  ,Ti  i"r»rf'  fi-^' :  Iwi'h,  367.  a.  h. 
7!.^  ''e  cr.y.'iMi  o*.  4  l.'.cal  ui^rratiiy,  anJ  why  fo 

c.  J«'J,  370.  a.  -^y  I .  a.  37  5.  a, 
Vliere  a  warrai/y  hrical./  Jrfc^iulinj  fhall  be 
ro  l<r'fa!,  37c.  b.  371  a.  174,  b  376,  a.  371.  b. 
Vk   cre  a  warrajiCy  coi laterally  uefcentling  fh;tll  be 

li-  zAf  ^70.  a.  571.  b. 
Wtiere  the  fame  warranty  fh^fll  be  coUaceral  in 
rzipi:f{  of  Come  pcrfo-.i,  and  Itnealin  refpeftof 
e  l»cn,  371 .  b.  37a.  a.  373.  b« 
Where  a  uarranty  ftiall  be  Jmenl  to  the  heir,  al- 
beit he  conveyeth  not  his  difcenc  from  b;m  that 
made  the  warranry,  ^71.  a.  b. 
Where  a  lineal  warraniy  ihall  be  a  bar  to  a  fee 
Timplcy  but  not  to  an  eftate  tail  without  afletSy 
374-  •  *>.  -593.  b. 
Wh'-re  b.'.ron  and  feme  renan^  in  fperial  tail  dif- 
'  cmtiniie,  the  warranty  of  either  ihaU  be  liaedl 
\q  tt)e  iilue  aod  no  barj  373*  a, 


A  ctfc  .atrrai  ■  jiiji*y  »  aa  bar  la 

Where  icaaoc  ia  Oti  to  fasB  aiid  his 
Che  rmxMtder  to  bim  aad  fais  hcin 


«lii. 


7» 


to  boClH  and  fliaU  bar  oeaticry  377. 

I^liere  after  a  <ufcactiniiaDCe« 

ins  upoo  two  dm^leeit,  wbere  ocae  cnfy  is  k^ 
hen::ible  to  the  cfL'e,  ftuU  be  a  bar  to  dw 
daughter  ioLcriubce  fcr  the  wbote,  373.  b. 

Wheve  tenant  ia  tad  dlirs  havisg  tmo  da«cfateny 
af'.d  ore  entrrt  ard  nukes  a  feoffment  v^xh  war- 
nn*w,  i\  IS  fluU  bar  ibe  other  6ller,  as  to  her 
pai:,  hot  not  as  to  the  part  of  tbe  iet^ory  573. 
b.  374,  a. 

Where  a  warrantr  ihall  defcco'i  00I7  to  the  heir 
at  ttie  common  law^  376.  a.  3S6.  a.  b.  jS?.  a. 

Where  two  brothers  beUg  bv  dr?ers  senieis*  the 
ddeft  releales  viih  warranty  to  tW  dlUinibr  of 
Che  oncley  and  dies  without  idSue,  alter  the  dearth 
of  the  onde,  the  entry  of  the  younger  >i  conseabk^ 
noCu  ithftaodiog  the  warranty,  jSy.  a. 

Where  the  father  upon  a  mediate  difcent  IhaU  net 
he  bound  or  take  advantage  of  a  w*arraniy  made 
by  or  to  the  fon»  i  i.b.  la.  a. 

Where  tlie  heir  (hall  be  bound  to  a  warranty  19 
M  liich  his  anceftor  never  was,  atid  where  ooCy 
3S5.  b.  386.  a. 

Where  the  fpecial  heir  (hall  jom  Mvith  the  he'f  at 
the  common  law  to  deraign  a  warranty  para* 
mount,  and  how  the  reoompence  in  Talue  o^^it 
entire,  ihid. 

Where  by  wammting  the  iaad,  jOI  rente.  6^r.  f uf« 
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ftnM  er  difcfuived  at  the  time^  are  alfo  war- 
rance Jy  and  u  here  not*  366.  b*  3^8*  b.  389.  a. 

V  here  notw  ithlUnding  lands  efpecially  bound  to 
wairantyithe  perfon  alfo  of  the  feufo*  Ihall  be 
bound, 101.  b. 
Where  the  condition  of  an  obligation  is  to  defend 
tlie  lands  of  the  obligee,  by  an  oufter  of  a  Aran- 
ger,  the  condition  is  broken  \ftcus  of  a  condition 
to  warrant  the  lands»  &(.  384*  a. 
"Where  a  warranty  may  be  defeated  in  part,  and 
(land  good  for  other  part,  367*  b.  39 v  a. 

Where  a  warranty  ma'ie  by  an  in&itt  and  one  of 
fdll  age  ih:<ll  be  void  againft  the  infant,  and 
good  for  the  whvle  againft  him  of  full  age, 
367.  b. 

Where  a  leafe  for  life  is  made  upon  condition  to 
have  fee,  with  a  warranty  in  fi^rma  preMS  by  the 
incmfer  of  the  eftate,  the  warranty  (hall  in- 
creafe ;  ftcut  of  a  leafe  for  years  upon  fuch  con- 
dition, 378 .  a. 

A  leafe  for  years,  the  remainder  in  fee  with  warranty 
m  farmA  fra^diS^  fuch  warranty  void  to  both, 
378-  b. 

A  leafe  to  two,  the  remainder  to  him  thatfirit  dies 

'  with  a  warranty  m  fwmA  fraediity  by  the  death 
of  one,  his  heir  (ball  have  the  warfanty,  378.  b. 

Where  lands  by  purcbafe  (hall  be  liable  to  execu. 
tion  in  value,  in  cafe  of  warranty  by  difcent> 
and  where  not,  101.  a« 

Where  npon  a  warranty  for  life  the  recovery  in 
value  ihall  Ik  in  fee^  and  where  b«t  for  life, 
383.  b.  387.  a. 

Where  an  aliignee  (hall  take  advantage  of  a  war- 
ranty in  law,  and  where  not,  and  where  by 
way  of  voucher,  and  where  only  by  rebutter, 

;    3S4.  a.  b. 

Where  a  warranty  in  law  and  aflfetslhaU  be  a  good 
bar  in  a  formedon,  384.  b. 

What  perfon  Ihall  cake  advantage  of  a  warranty 
in  deed,  as  afll^nee  by  way  of  voucher,  and 
what  not,  384.  b.  385.  a.  b.  390.  a. 

Where  an  affignee  of  part  of  the  land  or  eftate 
Ihall  vouch  as  affignee,  and  where  not,  and  by 

'  wliat  means  he  may  take  advantage  of  the  war- 
ranty, 385.^. 

Where  a  gift  in  tail  is  made  with  warranty  to  the 
donee,  his  heirs  and  affigns,  who  makes  a  feoif- 
ment  and  dies  without  iffue,  the  feuflfee  (hall 
not  vouch  or  renutt ;  Jccu^  of  fuch  a  gift  before 
the  ftatute  of  (hnis,  ^c»  385.  a« 

Where  a  warranty  may  be  raifed  upon  a  releafe 
or  confirmation  where  nothing  pafTes,  and  where 
the  party  (hall  uke  advantage)  of  fuch  warranty 

'  by  way  of  voucher,  and  where  not,  371.  b.  385. 
a.  b.  387.  a. 

Where  a  wi^rranty  Ihall  not  amend  or  enlarge  an 
eftate,  385.  b. 

Where  the  eftate  being  avoided  before  or  after  thd 
warranty  defcendcd,  the  warranty  annexed  is 
defeated  alio,  3G6.  a.  367.  b.  388.  b.  389.  a. 
and  b. 

Where  by  a  re  feoflfo^ent  of  the  feo/fi)r,  a  warranty 
to'the  feoffee,  his  heirs,  and  aflligns,  is  defeated ; 
fetus  of  a  fef)ffinent  to  the  feotfur,  and  his  wife, 
380.  h«  390.  a. 

Where  fucn  feoffee  infeofis  one  of  his  feoffors,  the 
warranty  continues,  390-  n. 

tp^here  a  leafe  for  life  or  gift  in  tail  to  the  feoffor 
IbaU  b^  a  fufne^fioa  of  the  warranty  during  the 


eftates,  390*  a*  \ 

Where  a  fufpended  warranty  and  aflets  defcendingf 
upon  the  illue  in  uil,  together  with  the  lands 
difcontinued  (hall  hinder  a  remitter,  390.  a.  b« 

Where  by  attainder  of  felony  or  treafon,  a  war« 
ranty  (hall  be  defeated,  390.  b.  391.  b. 

Where  tenant  in  tail  releaies<o  bis  difTeKor  ivith 
warranty,  and  after  u  attainted  and  pardonedt 
the  warranty  (hall  be  void  as  to  his  iffue  before 
the  pardon,  but  a  bar  to  his  iffue  born  after* 
391-  b.  i92«  a. 

Where  a  feigniory  is  granted  with  warranty,  bf 
the  efcheac  of  the  tenancy,  the  warranty  is. de- 
feated, 39a.  b. 

Where  4  collateral  anceftor  releafes  with  war- 
ranty, and  enters  into  religion,  by  bis  deraign* 
ment  after  the  warranty  is  defeated,  39a.  b. 

What  words  in  a  releafe  (hall  extingti^  a  war- 
ranty, and  what  not,  391.  b.  39a.  b. 

Where  after  a  releafe  of  tlie  warranty  to  one 
feoffor,  the  feoffee  (hall  vouch  the  other  for  a 
moiety ;  the  fame  where  one  jointenaat  releafes» 
his  companion  may  vouch,  393.  a. 

Where  there  (hall  be  two  recoveries  in  value  epon 
one  warranty,  and  where  not,  393.  a. 

Where  a  warranty  lineal  and  affetsdefcending-epon 
the  iffue  in  tail,  (ball  be  no  bar  to  his  iflfuc  after 
alienation  of  the  aiTets ;  Jtcui  if  the  ilfne  had  been 
barred  in  a  formedon,  by  reafon  of  fech  war** 
ranty  and  affets,  393*  b. 

fFarrectum  or  ffarteiii^  TarSm 

The  fignificuion  of  ihcro,  5/b. 

Warren,      ^ec  Forcft, 

Wafte.      Su  Attaint,    Parfon,    (^tnS  £r 
Dtforceat^  Reieaiey  Stat.  H^.  s.  c.  23* . 

Writs. 

The  etymology  of  the  word,  5a.  b. 

The  divers  kinds  of  wafte,  53.  a.  b. 

The  fcveral  writs  of  wafte,  54.  a. 

Againft  what  perfoos  an  action  of  wafte  lieth«  and 

againft  what  not,  53.  a.  b.  54-  a. 
What  (hall  be  (aid  wafte  in  houfes,  53.  a.  b. 
Where  deftrudlion  of  fruit-tree$  (hall  be  wafte 

and  where  not,  53.  a. 
What  (hall  be  faid  wafte  in  a  park,  doveboufe* 

6fc.  54.  a. 
Wliat  (hall  be  faid  wafte  in  trees,  and  in  wliat  trees 

wafte  may  be  done,  ibid. 
Where  digging  of  gravel,  mine,  (^c.  fliail  he  waftc^ 

and  where  not,  53.  b.  54*  b. 
The  fuffering  of  laad  to  be  furrounded,  wade, 

Converfion  of  arable  land  into  wood,  a  I  cutra^ 

wafte,  ibid 
What  (ball  be  faid  wafte  in  fences,  ihid. 
What  wafte  in  botniniLust  53.  b. 
How  wafte,  defti'ut^ ion,  and  exile  difi'er,  53.  a.  b. 
By  what  perfons  an  attion  of  wafte  lieth,  5;.  h. 
Where  the  heir  (hall  have  a.i  a^ion  for  waiie 

done  in  the  life  pf  his  anceftor,  and  where  nor, 

53.  b.  19S.  a.  ' 
What  (hall  be  faid  a  good  plea  in  an  a^ion  of 

wafte,  and  what  not,  53.  a.  b.  54.  h.  285.  a. 
Where,  by  the  alleiation  n^  the  rcverfion,  w:»ft- 

conimiuetl  before  (hall  be  difpuailbablet   ^3   «>• 
^  Z  As^'ift 
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A(ftinft  what  perfons  a  prahibitioii  of  wiAe  kf 

Whoe  wiAe  H«t  opi^ft  MnKit  by  tb»  cwiHff,  or 

in  dowor  ator  MBgonieot»  ami  wbwo  ftoc,  54.' 

a.  316.  a. 
^Wbart  an  aAion  liath  aprinlt  tha  afigaoa  foc» 

walU  done  bofbra  cba  affisomantt  and  wlwre 

Bot»54.  a. 
Wbtro  dia  taipt  fluJI  ba  pwiilke^  Car  wafte  4ape 

by  a  Aranger,  and  where  noc»  »W. 
Whara  tba  wife  AmU  be  puoMhad  for  wafta  4Biia 

iocha  lifa  of  bar  boftaod,  a  ^  wjiwr/^54.  a. 
Where  an  occupant  fluU  be  pimUked  tor  walle» 

When  a  aaean  ranaiBder  or  ravarfioo  ihaH  ba  an 
impediment  to  bring  an  a^Hon  of  waA^  and 
wtoare  not,  54*  a.  173.  a.  8^9.  b.  338.  b. 

Where  wafte  lieth  agsinft  a  guardian  in  chivalry^ 
and  the  penalty  in  fucb  a^bon,  54.  a. 

DefkroAioa  to  wbai  value  IliaU  be  faid  wafte»  54*  a. 

For  wafta j^tfr/Eer,  all  the  land  IhaU  be  reaovered^ 

Wharetenaac  for  Hfo  IhaU  join  in  an  afiioo  of 

wade,  4a.  a.  5).  b. 
Where  one  joinreoant  or  tenant  in  commoo,  fof 

Ulie  or  m  fee»  flull  have  an  aAion  of  wafte 

a^ainil  hit  cooipaniony  and  where  not*  moo.  b. 
What  iaacreft  it  given  to  the  leflee  by  theclanfe 

(without  impeachmenc  of  wafte),  xao.a. 
Where  tlie  leflbr  recovering  in  an  aii^ion  of  wafte» 

ihall  avoid  all  nfKea  eftvet  «od  ehargct  nude  by 

the  lef{cc,and  where  not,  aj].  b.  234*  a, 
Where  the  heir  (hall  have  an  action  for  wafte 

dtme  in  the  life  of  hit  anceftor^  wlucb  the  an- 

ceftor  himfelf  could  not*  a47.  b. 
Where  the  acceptance  of  a  furrander  by  the  iel&ii- 

after  wafte  done,ftkaU  conclude  turn  of  bit  aAion 

of  wafte,  aSc.  a* 
Where  in  an  action  of  wafte  by  tenants  in  fpecial 

tail,  tiie  de»tb  of  one  without  ifftte  fliaU  abatd 

the  writ,  285.  a. 
Where  a  parfon,  vicar,  ftc.  IhaU  have  an  aftion  of 

waftO)  341.  a. 
Wl)«iv.by  tbe  releafaof  him  in  the  remainder  in  tail 

to  tenant  for  life  of  all  his  right,  he  ftiall  not 

have  an  aAion  of  wafte ;  fetus  where  he  in  the 

reverfion  in  fee  makes  fuch  releafe,  345.  K. 
Where  tenant  in  tail  leafet  for  his  own  life,  aA 

a^ion  of  wade  lieth  againft  the  leffee,  345.  h* 
In  wafte  the  place  wafted  the  principal,  and  not 

damages,  98.  a.  355*  b. 
Where  in  an  it\\»n  of  wafte  by  two,  the  releafe  of 

oae  ftiatl  bar  the  other,  and  where  not,  355-  b. 
Where  in  an  aAton  of  wafte  fummoDS  and  fever* 

ance  lieth,  and  where  nut,  35^«  b« 
Where  an  a6lion  of  wafte  lieth/olbeit  the  leflbr 

|ud  nothing  in  the  reverfion  at  the  time  of  the 

wafte  committed,  3  $6.  a« 
IffThere  riens  01  Js  rwtrfim  (hall  be  a  good  plea  by 

the  lelTee  in  ^n  a^on  of  wafte,  and  where  not, 

3S6*3* 

Way. 

7be  fereral  kiadt  of  wayS|  56.  a* 


Wbai  reinedyfqraJMflfWrimiftaptft<ftc<rf^ 
vaia  way,  and  what  not,  56.  a. 

The  meaning  of  the  words,  lay.  a.  aS?.  h« 

Wit  or  Who. 
The  fignificatlon  of  the  wordsi  1S7.  a« 

Witnds.  '5*^  EvidencCi  Teftimosgr. 


IFmd^eld. 


What  it  is,  134. 8« 


Woids,    Sie  Expofitioa  of  Worda« 


What  lit  is,  71.  a* 


Whatit]s»5C. 


ITmfcot. 


li^riK 


Writs.  See  Adion,  Annuity,  Anoercia- 
meot,  Difleifio,  (lumre  Jmpediiy  and  eack 
Writ  under  its  proper  Title. 

Brief,  lou/tf^  73.  b.  . 

The  defcriptiou  of  a  writ,  73.  b. 

The  fevefal  forts  of  writs,  73.  b. 

Whete  writs  may  be  majntauied  foa  tima,  before 

any  moleftation,  ioo>  a* 
Where  the  writ  ftiall  be  general  and  tHe  conot  fpe^ 

cial,  26.  h.  53*  a.  54.  b«  344.  a. 
Upon  what  plea  to  the  difability  of  the  perfon  the 

writ  ihall  abate,  and  upon  what  not,  133.  b. 

i34-a.i35.  b. 
Where  an  a^ion  wdl  begim  determinetb  in  part 

by  the  a€l  of  law,  the  writ  as  to  the  whole  ^^u 

abate,  and  where  not,  2S5.  a. 
Where  the  profeflion  of  the  tenant  or  defendant  ta 

religion  pemUntt  placito  ftxail  not  abate  the  wric» 

a4S.b. 
Where  the  deprivation  of  the  defendant  ftiall  abate 

the  writ  ;Juus  of  a  rcfignation,  ibid. 
Where  fever al  writs  of  cuftoms  and  fervices  li^ 

for  the  deforcement  of  one  and  the  fame  fervice, 

IJ4.  a. 
Wnt  di  ingrtjf^fint  ajft^fu  eapituU^  whence  £b  called^ 

and  where  it  lieth,  32^.  b. 
The  writ  ex  gravi  ^mrtlSf  u  here  it  lieth,  1 1 1 .  a« 
J)€  damn  rtfKuanda^  wheie  it  lieth,  56.  b.  200.  b. 
Of  ei^r,  &r.  atuint,  &f.  follow  ibe  nature  of 

the  original  writ,  139.  a. 
Of  error  on  a  ftatote,  how  to  be,  54.  b. 

Year  and  a  Day.    See  Day,  Time* 

How  they  are  to  be  computed,  154.  h. 

In  what  cafes  this  time  is  prefcribed  by  law,  xyi^  b. 
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